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TO THE 


| 4 
E 3 

READ E R. 

Courteous Reader, 


Heſe Caſes were Collected and taken in the French 
Tongue, by William Leonard Eſquire, ſometimes of 
the Honourable Society of Gray, Inne; a Learned 
Profeſſor and Practiſer of the Common Law, in the 
time of the Raign of the late Queen Hixzebeth : One Copy of 
ſome of theſe Cafes (many years paſt) came into the hands of 
Sir Robert Hitcham Knight, afterwards Serjeant at Lavv; Ano- 
ther Copy of other of theſe Caſes came then into the hands of 
Humpbrey Davenport Serjeant at Law; afterwards Sir Humphrey 
Davenpert Knight, late Lord chief Baron of the Court of Exche- 
quer; Both which ſayd learned perſons approved of them, and 
made uſe of them in the courſe of their ſeverall Practice. Some 
other Copies of ſome of theſe Caſes are now diſperſed abroad, 
and are in the hands of divers Practiſers and Students of the 
Lavv, vvho make the like uſe of them. The Originals them- 
ſelves of all theſe Caſes (amongſt many others of the ſaid Mr. 
Leonards collecting) all of them under his own hand- writing, 
are now in my hands, having been delivered to me by a vvorthy 
Gent. of the ſayd Society of Grays-Iunt, vvho had them out of 
the Library, ſometimes belonging to the ſayd Mr. Leonard. Theſe 
Caſes having been lately, truly and carefully Tranſlated by me 
out ofthe Original French Copy into Engliſh, have ſince the 
Tranſlation thereof, been peruſed and approved of by many E- 
minent Profeſſors of the Lavv. Wherefore I finding that the 
ſame do contain many excellent Matters and Points of Lavv, 
vvhich have not heretofore been Printed, or publiſhed, do here 
offer the ſame unto thy Judgment upon a ſerious conſideration, 
Hoping they may be of ſome uſe and benefit to thee, in the like 
c ourſe of thy ſtudy and practice of LA W. 


From my Study at Grays. Inne EP | 
Novemb, 20th; 1658. Will, Hughes. 
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Caſes were argued. 
VIZ. 


4 | 
Niles ſen, Lord Chief 
Juſtice of the Com- 
mon Pleas. 
Anger. | 
Altham afterwards one of the 
Barons of the Exchequer. 
Atkinſon. 
Aylffe, Juſtice of che Kings 
Bench. | 
B. 
Eamount, Serjeant atlaw, | 
afterwards Judge of 
the Common Pleas. 
Bromitey, Lord Chancellour | 
of England. 
Barkley. 


NO, after Lord Chief 

Juſtice of the Com 
mon Pleas. 

Cench, one of the Judges of 
the Kings Bench 

Cooper, Serjeant at Law. 

Clark, Baron of the Exche- 

quer, 


D. 
D Aniel, Serjeant at Law, 
after Judge of the 
Common Pleas. 
Drew, Serjeant at Law. 
Dyer, Lord Chief Juſtice of 
the Common Pleas, 
72 
I gerton, Sollicitor of the 
Queen, after Lord 
Chancellor. Ace 
F. 


Leet wood, Serjeant at 
Law, Recorder of Con- 
don, 7 

Faller. 

Fennar, Serjeant at Law, af 


ter Judge of che Kings 
Bench. 


8. 
Audy, Judge of the 
Kings Bench. 
Golding, Serjcant at Law. 
Glanvile, Serjeant at Law,at- 
ter Judge of the Com- 
mon Pleas 


A Gent 
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Cent, Baron of the Exche- 
quer- | 


TH 5. 
H. 


Auzbton , Serjeant at 
Lad, after Judge 
the Qommon Pleas. 


Hammon, Setjeant at Law. 


Harri, Serjeant at Law. 
Heale, Serjeant at Law. 


Hobart. 


| 


Ingſmill, | Joe of che 
K * r Bench. 


þ Aton. 


Fad . at Law, 
after ludge of the 
Common Pleas. 
Morgan. 
Man pod, Lord Chief Baron 
ol che Exchequer. 
Moanſon, Iuſtice of the com- 
mon Pleas. 
0. 
Wen, Serjeant at Law, 
after Baron of the 
Exchequer. 


Pn 


Upham, Attorney Gene- 
rall of the Queen, 


mon Pleas. 
Pepper, Mtorney of the 
Court of Wards. 
Plowden. 
Packering , the 
jeant at Law. 


R. 
\ Hodes« 


judge of the Cam- 
mon Pleas. 


Queens Ser. 


8. 
Nag, Serjeant at Law. 
S§huit, ludge of the 
Kings Bench. 
Shuttle worth, Serjeant at Law. 
I. 
Anfield, Serjeatl atlaw, 
after Lord Chief Ba- 
ron of the oe 


Topham. 


Kings Bench. 


min ban Iudge of the Com- 
mon Pleas. 


after Indge of the Com- 


mon Pleas. 


J. 


elyertan , Serjeant at 
Law, ods ludge of 


after Lord Chief Iuſtice of 


che Kings Bench. 
The 


Periam, ludge of the Com- | 


\ / \ / * Lord Ae . 
[uſtice of the 


* 


Walmeſley, Serjeant at Law, 


B. R. 
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A, 


Liner. 


N 


Aſppool,” and Inhabitants 5 Evering- 

bams Caſe © 72 

| Avilew and Gents Caſe 75 
. Arundel an, Morris Caſe 98 p 
Allen and Palmers Caſe 133 p 
Atkinſon and Rolfs Caſe 141 p 
 Athins and Hales Caſe 192 p 
Athew and Harl f Lincolns Caſe 
196 p 


Aſvegell and Denni / Caſe 272 p 


N and Biſtop of N 


aſe 
Wow Greſoams Caſe 12 | 
Athew and Fullambs Caſe 310 p* 


Anſtin and Smiths Caſe 441 p 
Lord Abergaveunies Caſe 469 p 
Anonnimus, 2p 8p 15 p gated 
40 p 45 p61 p 73b 75 p 81 
$3p86p94p104p 108 £7 
116 p 132p 145p 150bÞ 137 
173b 220p 221 p. 222 p 224 b 
226 p 266 p 285 p 290 p 
296 p 308 p 338 P 349 250 351 
352353 354 355 356 357 358 
3359 360361 365 371 386 390 
392 393 396 397 400 401 4.8 

418 443 444 45 i. 


Bornford and fabi Caſe 1 p 


Benicemb and Parkers Caſs 31p 
Bedows Caſe 32 p 
Braybrooks Caſe 51 p 
Jullers Caſe 64 p 


Biſhop of Tork and Morton Caſe 69 p 
Bunny and Wri 1. , and $taffords 7 aſe, 


7P 

Bonefant and Sir Richard G reenfeld, 
Caſe 8 p 
Beverleys and Cornwallis Caſe 84 p 
Bracebridge & Baikarviles Caſe 89 p 
Barker and Pigots Caſe 89 p 
Blannchflower and Friars Caſe, 91 p 


and Bails 


phi''Caſe , 
39p 


r 


The Names at Fihe ( Caſes. 


Note gu pi kands for titel pall Caſs 
| 2. B ſtand for a Vourhed Cale: 


4 


Baſſet and Kerns Caſe e 


Bret and eAuders Caſe 
Jrost and Kings Caſt | WE 
Baldwin and C ch (aſe; 101 p 
' Bret and Shepherds Caſe. 114 p 
Baxter amd Bales Cafe © 11598 
Bittler and A [yres Caſe 118 p 
Baß Caſe 122 b 
Bird Caſe | 125 b 
Branchers Cafe 139 p 
Bear and Underwodd; Caſe, 142 p 
Beverley and Bad Caſe 148 p 
Bearts Cale 154 b 
54 and Robot ham Cale 162 b 
Brook and Donghties Caſe . _ 173 P 
Pa bb and Foxes Caſe 189 


of $ i 
Ln boys e — 


213 Pp 
ee hams cf. 2325p 


Bowry and Popes caſe 2324p 
Veel and Moors caſe 2 18 
Buleys and Grants caſe 244 p 
—_ and Andrews caſe 259 p 
Bunbury and Birds caſe 2465 b 
Bradſftoecks caſe 288 9 
Bagſbam, and Earl of Shrewſburies 14 
2 
Bifbop and Harecogrts caſe — - 
Byne and Playns caſe 303 9 
Blay grave and Moadt caſe 309 p 
Bown{ell and Tyler. caſe 314 p 
Beal and Tailors caſe 120 p 
Blunt and V Vhitacres caſe 327 p 
Biſhop of Lincolns and Cowpers Caſe 
336 
Bennet and Frenc hes caſe 339 
Bracebridges caſe 335 p 
Biſhop and Redmans caſe 375P 


| Batkervile ond Biſhop of Herefords caſe 


279 p 
Bedding field, 4 2 caſe; 85 p 
Burgeſſe and Foſters caſe 395 
Barret aud K; ings caſe 
Bighton and Sali caſe 
Bond and Richardſons caſe 
Beare: caſe 
Beal and ( arters caſe 
Bend and Bails caſe 


Burchets 


A Table of the Caſcs. 


Burchets 2 = b 1 
'Birchleys caſe 
: | eee 21 12 
efters caſe 12 p 
Cham and Dovers caſe 19 p. 
Cordell and Gibbons caſe _ 122,P | 
Carters caſe | " "=, 
( ſe of the Aannor of Hadburſt 0b 
Coot e and Soxgats 275 — 13%P | 
Sir Fulins Ceſar} cd 44. 


Cibelt and Hills caſe © 
Cbarnoc k and worſueys Caſe 
Cater and Booths" Caſe 


Colborn and Mixtoves caſe . 
Chamberlain and Thorps caſe 178 P 
Chamberlain and Stantons caſe 193.5 * 
Carte and Dennis caſe 201 98 
(hapman and Hurſt s Caſe | ! La I 4 
Lord Conner: caſe 22 8 
Credkmere and Purtrſoni 195 242 p 
Cbhurebhwardens of Fether 7 caſe 248 p 
Ohtnty and Lan 4 55 7 253 
Cot and the Mayor of Barltons "4 
200P ; 
Colle nl 8. ir r High Portmant c 
Won Y 8 
cuban, caſe 279 b 
Caſt und Ouldimunt (al 5 282 5 
Curdons caſe 25 297 b 
ene y and Smiths cart 298 p 
Lurd Cob ham and B nsr aſe 299 p 
Obunberlainst caſe 302 p 
Cook and Huets caſe 317 b 
Cleypodis caſe 369.p 
({arriton und Godburies raf 372 p 
Curies caſe 380 p 
Celeund Friend hipi caſe © 391 p 
Criſp and Geoldings caſe 405 
Collet and Andres caſe 417 
Carter and Cleycock caſe 427 p 
Corbetscaſe 434 p 
Croſſman and Reads caſe: 448 p 
Cole and Walls caſe” 463 p 
Conny'and Bar hams caſe 444 p 
CreW and Bayles caſe 465 p 


Lord Cromwell and All Souls caſe 467 b 


C ek and 4 leers 12 467 b 
D. 6 of North ee caſe 27 p 

rell and Thynns caſe 28 p 
Sir Walſton Dixies caſe 125 p 
Dolton and Prieſts caſe 136 pP 
Dellabay and Haſſalls raſe 167 p 
Dorringion and Dorringtont caſe! 179 b 
Lord Dudley and Lacies caſe 195 p 
Sir Ed. * caſe 203 b 


— 


Ex 


4 


taps raſe 


211 


Degory and Roes caſe 
Dean and Gannons 1 caſe a 28 b 
Divi lim #illiats ic aſe 243 p 
Dethicks caſe 337 
<| Dapperk o8/e | 180 b 
Led Dardie and $ harps caſe 381 p 
Lord Dacres caſe 394 p 
Darfley and Nevills caſe 414P 
Dennis and Saint fohns caſe 453 p 
| Dormers rale 132 p 


3 b 
rl of Warwick, & Lord voce 
68 


Pp 
Earl of. Arundel & L. Datres caſe 117 p 


iſh and Pellitories 

| Earl of Lincolns caſe. 
Edwards and Tedburies Caſe 
\ Erbery and Latten! caſe e 
Eſtont caſe 

En gl ſhes caſe 


38 


..268 p 


270 p 
341p 


b 
E — of Leiceſter & T anfields caſe” 125 b 


Elmet and Medcalfscale 


426 p 
\Eveſq, of Coventry. and Liechfilda aj 


427 b 


8 N F. . 
Orm an and Bohans caſe 18 p 
Flaud and Sir John © Perrots caſe 35 Pp 
| Fullwoed and Fullwoeds caſe © p 
| Fordleys caſe — 5 
Ferxors caſe Nj 46p p 
| Foſter anll I horns caſe 173 b 
Sir George F armer and Brocks Ky 199 p 
Fox and Collins caje 205 b 
Fiſher and Boys caſe 228 þ 
Fiſh and Browns caſe 253 ðp 
Fenwick and Mitfords caſe 256 p 
Feſter and Pifalls caſe 347 P 
Ferrand and Ramſeis caſe 362 p 
Flemings caſe 403 p 
Fabian and Windſors caſe 425 p 
Frend «nd Batts caſe” 450 p 
Foſter and Wilſons det 458 P 
Ge and Sir Geerge Harts caſe SP 
Gray and pets caſe 63 p 
Gamoc k aud Cliffes caſe 78 p 
Gill and Haxe woods caſe 80 
Gellibrand and Harts caſe 83 
Gunerſton and Hutchers caſe 103 p 
Gerings caſe 107Þ 
G lofſe and Haymans caſe 1.16 p 
Sir I homas Greſhams caſe 113 p 
Gates and Holliwels caſe 130 
Lord Greys t aſe 156 
Gage and Paxtins caſe | 


LUmAL +4 
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A Table of rhe'Caſes. 


Gatefonld and Penns caſe 
Goner{all and Biſhops caſe 

Sir Henry Goodiers caſe, 2 
Geſlun and VVarburtons caſe 
Gibbs caſe | 

The Guild of Boſtons caſe 
Galliard and Archers caſe 
Greenwood and VVeldens caſe 
Green and Edwards caſe 
Garton and Lord Dacres caſe 
Gore and Dawbneys caſe 

| Greenliff and Bakers caſe 
Green and Pendletons caſe, 
Guilfords caſe 

Gallery and Bunburiet caſe 
Geofries and Cvites caſe 
Greens caſe 

Gibbs and Rowleyes caſe 
Gerrard and Sherringtons caſe 
Gravenor and Maſſey caſe 
Glanvill amd Mallaries caſe 
Gillam and Lovelaces caſe 
Greeves caſe 


174 P | 


175 P 
185 p 
187 p 
225 

228 

267 p 
194 p 


300 p 


301 p 
316 b 


317 p 


Harris and Bakers caſe 


— ww 
* 


318 b 


322 p 
328 b 
329 b 
348 p 
367 p 
388 p 
398 p 
42¹ p 
435 p 


N 436 p 
Green and Hundred of Bucklecharches 


caſe 


TJ Addon; caſe | 
He, and Hervyes caſe 
Hungerfords caſe« 

Highaw and HareWoods cale 
Henly-and Broads "taſe 
Hudſon and Leigh: caſe 


Heydons cage 4 
Hawkes and Molineux caſe 
Hamington and Rydears caſe 


Howell and T rivanians caſe 
Hudſons caſe 1 

Higham and Reynolds caſe 
Haithſome and Harvies caſe 
Hoskins and Fones caſe 

Hast and Gilborns caſe 

Hedd and Challeners caſe 
Heajes and Allens caſe 
Hawking and Lawſes caſe 
Huſen and Febbs caſe 
Hambleden and Hambledens caſe 
Han xwood and Hnibaud:s caſe 
Howe and ( ennys caſe 

Holland «nd Franklyn caſe 
Hill and Hills caſe 

Hill and Lock bam: caſe 
Harvy and T honias caſe 
Hartopps cal, e ASE 
Hennmingbaw & Windhams caſe 
Hales caſe 2 
Haddy and Fiſhers caſe 
Helling ſhed and Kings caſe 


456 P 


Hare and Okeleys caſe 
Hudſon and Leighs caſe 
Hoskins and Stapers caſe 


I. 
87 Henry I ſleys caſe 
ferome and Neales caſe 
1 and Knights caſe 
ennings and Winches caſe 
{vory and Fryers caſe 
[fleys caſe 264 p James caſe 
ones caſe 
fennings and Gowers caſe 


ik and Cotes caſe 


ohnſon and Bellamies caſe 
fennor and Hardeys caſe 


K impton and Bellamies caſe 


Knights caſe 37 p 
Kinters caſe 5$9Þ 
Kempe and Carters caſe 70 p 
Keys and Iteddt caſe 105 p 
Kight and Footmans caſc 124 p 
K innerſly and Smarts caſe 206 p 
Kirdler and Leverſaget caſe 209 p 
Kimpton and Dawbennets caſes 227 p 
K night and ſavages caſe 260 p 
Kirby and Eccles caſe 261ÞP 
Kenſam and Redings caſe 334 
Kellet and Kellets vaſe 355 
Kempton and Coopers caſe 437P 
K mightly and Spencers caſe - 467 p 
L. 
| Endell and Pinfolds caſe 24 
Lodge and Luddingtons caſe 26 

| Laſſels caſe 28 b 
Lepur and V)rothes caſe 44 p 
Lewknor and Fords caſe 62 p 
Leighs and Hammers caſe 67.p 
Liveſeys caſe 106 p 
Littietons and Perus caſe 186 p 
Lee and Maddox caſe 235 
L. Lumley and Fords caſe 263 
Long and Hemmings caſe 289 p 
Lancaſters caſe 291 p 
Linacres cale 373 
Lancaſter and Lucas caſe 316 p 
Lacies caſe 
Lodges caſe 
Lees caſe 


Lee and Curetons caſe 
Lacy and Fiſhers caſe 

Loves caſe 

Lemons caſe 


| Leigh and Okeleys caſt 


* 
K Eempe and Hollingborns caſe 25 p 


5 p 


111 


— 
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M. 


11 


— — ——— — — — 


2 


M Dore and Farrand. caſe 6 p 
Manies caſe | 7 p 
Marqueſsef MV inc heſters caſe 18 b 
Marſh and Smiths caſe 33p 
ANMolline ax caſe | ' 39b 
Marqueſs of Northamptons caſe 44 b 
HMaſcals caſe 82 p 
Adoile and E arl of V Varwwicks cuſe 85 p 
Martin and Stedds caſe 11· p 
Aounſon and PVeſtl caſe 112 p 
Mitchell and Hides caſe 119 p 
Lord Mountioyes caſe 157 b 
Mus bet and Coles caſe 168 p 
Mebb and Friends caſe 178 b 
_HMounſon and VVeſts caſe 181 p 
Lady Mallories caſe 1 99 b 
Mallet and Ferrers caſe 191 p 
Marſb and Aſtreys caſe 203 p 
Marriot and Paſcalls caſe 228 p 
Muſted and Hoppers caſe 241 p 
Matthew and Haſſals caſe 245 p 
Mills and Snombals caſe 287 p 
Matheſon and Trotta caſe » 293 p 
Martingale and Andrews caſe 319 p 
TL. Meridant and Vanx caſe 3 30 b 
Mordants caſe 207 b 
Manning and Andres caſe 345 p 
Maunſer and Anneſleys caſe 374 b 
Mayor of Lynns caſe 424 Þ | 
Maidwell and Andrews caſe 429 p 
Mar ſbes caſe 433 pðp 
Mitchell and Hares caſe 452P , 
eMarſpes caſe 459 p 
Marbery and VV "_ caſe 366 b 
Ord Norris and Braybreooks caſe 28 b 
Naſh and Edwards caſe 155 p 
Naſh and Nlollins caſe 325 p 
Norwood and Dennis _ 455 p 
Lafeild and VVilmers caſe 194 p 
Oxsbon and Kirtons caſe 258 b 
Offley and $ attiugſton: caſe 321 p 
Ognell and Underwoods caſe 339 b 
Ognelt and Sheriffs of London 374 p 
Oglethorp and Hydes caſe +20p 
P. ' 
' Ord Paget and Sir V Yalter Aton 
9 Caſe 4 p 
2 and the Biſtop of Coventries 
. cafe. 9 
Punſany and Leaders caſe 14 
Rarmort and Griffins caſe | 47 p 
Partridge and Patriages caſe 48 p 


—ñ —E—V. — — — — — 


Pendleton and Gunſtons caſe 
Potter and Steddals caſe 
Parſon of Facknams caſe 
Prowſe and (aries caſe. 
Pearl and Edwards caſe 
Pawlet and Lawrences caſe 
Peirce and Leverſuches caſe © 
Page and fordaus caſe 

Piers and Hoes caſe 

Pierce and Howes caſe 

Pelmer aud Smalebrooks caſe 
Poveſt of Queens Colledge caſe 
P ark:and Moſſes caſe 
Pexbals caſe 

Palmer and T horps caſe 
Palmer and K nowles caſe 


Petty and Trivilians caſe 


Pagets caſe | 
Palmes and Biſhop of Peterborong 


Pet and Baſdens caſe 

Pape and FaWcets.caſe 
Pendleton and Haw's caſe 
Pawley and Hiers caſe 
Penraadock and Newman caſe 
Perry and Alleins caſe 

Pett and Callys caſe | 
Piggot and Harringtous caſe : 


Deen and Lord Vaux caſe 


hs .cale 


312 p 
318 p 
328 p 
175 b 
370 p 
378 p 
420 p 


4125 
P 9 


1451 
49 p 


Aeen aud the Biſbop of London ca 


Queen and N. iddletons Caſe, 
Lneen and Lewes and Gretns caſe 


50 p 
8p 
162 Þ 


Queen and Biſhop of Canterburirs caſe 


Deen and Buckberds caſe 


Funes caſe ' 


Quern and the B 1ſhop of York; caſe 
Queen and Braybrooks-caſe 


190 p 


207 p 


Auceen and the Biſbop of C anterbarie, and 


280 p 


307 p 


364 P 


Aucen and the Dean ef Chri ſtehurrh caſe 


| 3999 
R 9 
R Earetby and Ręaretbies caſe'\ 16 p 
Richaras and Bertletts caſe 23 p 
Rumnty and Eves caſe 128 p 
Rivet and Rivetti caſe 159 p 
Read and Naſbes caſe 205 p 
Read and fobnſons caſe 217 
R ockwood and Roc k wood caſe 275 P 
Rigden and Palmers cale © 277 p 
Ruſſel and Pratrs caſe 278 p 
Randall and Browns caſe * 9 b 
"IF re. 


- 
% 
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| Ruſſell and Handforas caſe 368 p | Lord Staffords caſe 396 1 
| Rotcheſters caſe 380b | Short and Shorts caſe 3 89 p 
Nolſton and Chambers caſe 382 Pp | Jaut heotes caſe 39z 
Raddall and Millers caſe 409P | Symms and VVeſtcotes tafe 410 p 
Rawlins caſe 416 p | Stileand Millers ceaſe 41 1 p 
Rider and Cobhams Caſſ 447 Jcovell and Cavelli caſe 446 p 
| Stevenſons caſe * 357 Þ 
S. Sovers caſe | | 461 f 
i | Cu ton and Danſes caſe * 467 | 
Toneley and Bractbridges caſe 10p 275 
85 ut ton and Dowſes caſe 13 p . LY © 
Smith and Peazes caſe > 5 1” WIN 
Stacie and Carters caſe 30 p Reſhams caſe up 
Lord Sturtons caſe 33 b Tringe and Lewes caſe 20 p 
Searches caſe . 93P | Taylor and Moores caſe 41 p 
Smith and K irfocts caſe a 97 Þ | Troublefeild and Troublefields caſe 46 d 
Savell and Woods caſe I22P | Tacker and Elmers caſe 90 p 
Sulbard and Everrets caſe 126P | Toff and Tompł ius caſe 172 p 
Stebbs and Goodlacksreaſe 127P | Tempeſt and Mallets caſe 246 p 
Saint Fobn and Pettits cafe 129P Thetford and T hetfords caſe 274 p 
Stafferds caſe —IF1P | Thetford andThetfords caſe - 283 p 
Samford and Wards caſe IS2P | Tillocks and Holts caſe 323 p 
Stamp and Hutchins caſe 153 p Trupenies caſe 330 p 
Stone and ithy polls caſe 15 6 p Thomu and Wards caſe 331 p 
Smith and Smiths caſe 15gb | Tedcaftell and Halliwells ca ſe 344 p 
Stretton and Taylors caſe IG1P | Tooly and Preſtons caſe 406 p 
Skipwiths caſe 163 b | Trivilians caſe 414 b 
Severen and Clarks caſe 164P | Trary and p ves cafe 431 p 
Lionard Sturtons caſe 171 b | Tra ſſels Caſe. 4.60 
Stranſbam and Meacalfes caſe 177 p | 
Stephens caſe 188 p U. 
Smith and Bnſtaras caſe 198 p 
Schallers of All. ſoules aun Tam worth. far and Wells caſe 292 p 
caſe . 212 p Vandrinkand Archers caſe 304 p 
Seaman and Brownings caſe. 223P | Vaughan and Alcochs caſe 305 Þ 
Slywright and Pages caſe 231P | Underhill and Savoyes caſe 442 p 
Sames and Paines caſe 233 p 
Sallo way and Luſons caſe - 236p , W. 
Smith and Lanes caſe 237 p | 
Sherly and eAlbanies caſe 240 p Ade and Bemboes caſe 3 p 
Hmee per ana RandafHf f 7 2506p Withy and Sanders caſe 29 p 
Hagge land the EI op f Landafft caſe | watts and 7 ourdains caſe 37 p 
255 Pp Watkins and Aſtwichs caſe 43 p 
Smith and Edmunds caſe 291 b | Wilſbalge and Davidges caſe 52 Þ 
Steed and Courtneys caſe 265 | YVeod and Foſters caſe 54 P 
S mal mood and the'Biſhop of Lichfeilas caſe | V Halber and Nevills caſe 71 p 
, 284 p | Wiſeman and Wiſemans caſe 73 p 
Fut ton and Hallowaies caſe 286 Þ | Wakeſords caſe 135 p 
Somes caſe ' 297 b | Wilkes and Per ſons caſe 140 p 
Sheldens caſe 326 p | Wheeler and T wogeeds caſe 160 p 
Sly and Mordaxts caſe 333P | Waynemans caſe 172 b 
Strait and Braggs caſe 338 p Wignall and Brockes caſe 177 b 
Shere wood and Nonnes caſe 339 p Wooden and H:zells caſe 184 p 
Sybthorp and Turners caſe 206 b | Ward and Blunts caſe 197 p 
Smith and Hitchcocks caſe 340P | Wright and the Biſhop of Norwiches cafe 
Shaw and Nortons caſe 362 b | 218 p 
| b 2 VV hiker 
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A Table of the Caſes. 


= Whither and Cleytons caſe 


Ward and Blunts cafe 
Weſton and Grendons caſe 
#oodſhaw and Fulmerſtons caſe 


— 1 


21 9 p | YYalpoole and Kings caſe 


251 p 
255b 


262 p 


Windham and Sir Edward Cleeres caſe 


Wickes and Dennis caſe 
Walgrave and Ogdens caſe 
Ward and Knights caſe 

V Viſeman and VV arringers caſe 
Weſton and Gat mons caſe 
VVillis and Crosbies caſe 
FVVilliams and Blowers caſe 


263 p 
271 p 
305 p 
315 P 
339 b 


3435 


373 ö 
402 p 


V Viggot and Clarks raſe 
Mang ford and Seftons caſe 
Filmer and Oldfeilds caſt 
VVolman and Fies caſe 
FF illis and V  hiteWoods caſe 
VV ade and Preſthalls caſe 


* PVharton and M1 orleys caſe 
VValgrave and Agars caſe 


Z, 


2 and Bamfeilds caſe 


* 


REPORTS. 


Ii. ie 


REPORTS ad CASES . 


OF | 
L A W, 
Argued and adjudged in the time of Queen Elizabeth, from 


the twenty fourth to the three and thirtieth year of her 
Reign. 


. 
CY — ——— 


—— — — 


Hill. 25. Eliz. in the Kings Bench. 
I; Borneford and Packingtons Caſe. 


Iman H Treſpalle, Jt was found by ſpecial verdict, That the De- Cuſtom of 
eeeendant was ſeiſed of the Pannoz2 of B, whereof the place Free-Benth; 
where is parcel, demiſed and demiſeable by Copy, &c. 
And that B the Gzandfather of the Plaintiff was ſeiſed of 
the place when, &c. acco2ding to the cuſtom of the ſais 
Manns, in Fee-ſimple, and that within the ſaiv Bannoz 
there is this Cuſtom, Chat if any Copp⸗holder dyeth ſeiſed, 
{ his Wife over-living him ſhall hold all the and during 
her Widowhood as Free-bench,and ſhall be admitted Te⸗ 
nant to the Loo, and that the Heir ſhall not be admitted to it during the life of , , 
his Mother: And found alſo another Cuſtom within the ſaiy Pannoz , That it | 
anyTopy-holder be conviced of Felonp, t the ſame be pꝛeſented by the Homage, 
that then the Load might ſeize, &c. And it was further found, that the Gzand- 
father of the Plaintiff took a Wife, and dyed ſeiſed, having iſſue A, Father of 
the Plaintiff. The Mile is admitted to her Free-bench, A is convicted of 
Felony, and that is pzeſented by the Homage; and afterwards A dyed, after 
which the Wife dyed, Kc. It was argued by Atkinſon, that this A is not with⸗ 
in the danger of this Cuſtom, foz during the life of his Bother, who by the Cu- 
ſtom is Tenant to the Lozd, and admitted to it, ſhe is Copy-holder, and it 
is not like to the Caſe lately adjudged of poſſeſſis fratris, without admittance, 
fo there the party was admittable, and ſo he was not hers: And alſo it appear 
eth by the Cuſtomas it is found, That the Lozd upon ſuch matter ſhall ſeize, E. ge. 
and therefoze we ought to make conſtruction that this Cuſtome do not extend to © Ip 
Caſes where the Loz2d cannot ſeize z but in the Caſe at Barre, the Lozd cannot . . 
ſeize by reaſon of this Frec-bench; And we ought not by any conſtrucion er⸗ 
tend a Cuſtom beyond the woꝛds in which it is conceived , but it ſhall be taken 
ffrictly,and not be ſuppiyed by Equity with a Cuſtom in the plate of a Seiſure. 
la IEG all this, afterwards Judgment was given againſt the 
ntiff. 


== 
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Wadeand Bem- $0" and Aſþ- 
1 hoe, Cale. tons Cale. 


Smet. 14.9, 
897. J th, 
Hy 269, 
Jr. 044, 


I Hill. 25, Biz. in the Kings Bench. 


A Copy-holder doth ſurrender to ths ule of one A upon truſt, that he ſhall hold 
the ſaid Land until he hath levyed tortain momes, and that afterwards he 
ſhall ſur render to the ufe af B; the moneys are levyed, A is required to make 
ſurrender to the uſe of B. he refuſeth. B exhibits a Bill to the Loꝛd of the Bannoz 


a gaintt the ſid A, who upon hearing of the Cauſe decrecs againſt A, that heſhall 
ſurrender; he refiſeth, now the Lozd may ſcize, and admit B the Copp⸗hold 


foʒ he in ſuch Caſes is Thancello2 in his wn Court, per totam Curiam. 
Hill. 25: Eliz. in the Kings Bench. 
IH. Wade and Bemboes Ce. 


Na Wit of Grroz by Wade againſt Bembo upen a Judgment given in the 


Court of the City of Briſtol, the Caſe was, The Bombo was Plaintiff in the 
ſatd Court againſt Wade in an Action of Covenant, and declared of a Covenant 
made by woꝛd by the Teſtatoʒ of Wade with Bembozand det la red allo, that with⸗ 
in the ſaid City there is a Cuſtom, That Convent io ore tenus facta, ſhall bind 
the Covenantoꝛ as ſtrongly as if it were made bywMing : And it was helden 
by the Court, that that Cuſtom doth not warrant this Aaion, foꝛ the Covenant 
binds by the Cuſtom the Covenantcz , but doth not extend to his Executozs, 
and a Cuſtom ſhall be taken ftricly , and therekoze the Judgment was re⸗ 
verſed. 


25 Paſch, 25. Eliz. in the Kings Bench, 
IV. The Lord Paget and Sir Walter Aſhtons Cafe. 
Be 102d Paget b2onght an Action of TreſpaCe againſt ir Walter Aſh⸗ 


ton, who julkified becauſe he is ſeiſed of thace Peſſuages to him and his 
Meirs, and that he and all thoſe whoſe eſtate he hath, 8:c. have had the N dod⸗ 


hip of the Fozreff of C, within which, the place where, gcc. and alſo have 


had within the ſaid Fozreſt Effovers without number : And that one Rowland 


Biſhop of Coventry and Leichtield was ſeiſed of the Fozreft afozeſaiv in the 


right of his Church, and by Indenture betwirt him and Sir Edw. Aſhton his 
Anceſtc2,whoſe Heir he is, ſetting fozth that divers debates had been betwixt the 
ſaid parties concerning ſome pofits within the ſaid Fozreſt; It was agreed be⸗ 


twirt them, that the ſaid Bir Ed, Aſhcon ſhould releaſe unto the ſaid Rowland all 


his right in the ſaid Office and Eſtovers, and that the ſaid Rowland ſhould grant 
de novo unto the ſaid Edw,and his Heires the ſaid Office, and one hundꝛed loads 
of Eſtovers per annum out of the ſaid Fozrelf : After which the ſaid Ed. actoꝝd⸗ 
ing to the ſaid :greement,did releaſe to the ſaid Biſhop,ut ſupra,after which the 
ſaiv Biſhop by Indenture reciting the ſaid fozmer Covenants in compl, Inden- 
turæ predict. Convent. did grant to the ſaid ir Ed. the ſaid Office and Eſto⸗ 
vers pro ea ſiamento dicti Edwardi, & bared. ſyorum by aſſignment of the Dffi, 


ters of the (aidFozreſt;x if the aſſignment be not made within ten days after re⸗ 


queft,that then the ſaid Ed. and his Heirs ſhould cut down wood where they plea- 


© ſev;anvarerred, the things releaſed were of as great value as the things granted: 


And upon this matter the Plaintiff did demurre in Law, and it was adiuded 
oz the Plaintiff,fo2 here no Inheritance in the things granted paCed to the ſaid 


ir Edward, but only an Jntereft fo his own lite; fo2 the grant was to Sir Ed. 


only without the wozd,Yeirs;; and the reference to the Indentures, by which the 


Biſhop hath covenanted to grant the Inheritance, no2 the woꝛds in the grant 


imply an eſtate in Fee, s. pro eaſimento dict. Ed. & hæred. ſuorum, and that in 


default 
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Gelbert, and Sir George 5 Moor and Farrand, Cafe, 
Hart, Caſe. Mayneys Caſe. 


—— — — — 


default of Aſſignment it ſhould be lawful foz Sir Ed. and his Heirs, ſhall not 
ſupply the defect of the woꝛds in the grant. 


Mich. 25. and 26- Eliz, in the Kings Bench. 
2, Gilbert and Sir George Harts Caſe. 


6 bzought Debt upon Eſcape againſt Sir George Hart Sheriff of Kent 

and declared, Chat he recovered a certain debt againſt A, who was taken in xc... . 
Execution, c. And the Caſe was, Chat the ſaid A was taken in Execution in _. 
the time of the old Sheriff , and eſcaped alſo then: and afterwards the Defen 2 
dant being Sheriff, the Plaintiff again ſued a Scire facias againft the ſaid A up- 

on the Judgment afozeſatd, upon which Execution was awarded by default, and 
thereupon iſſued a Capias ad ſatisfaciendum, by which A was taken, and eſcaped : 

And by the opinion of all the Juſfices, the Defendant in this Caſe ſhall be 
charged, foz notwithſtanding that A was once in Execution, which was determi⸗ 

ned by eſcape in the time of the old Sheriff, pet when Execution was now awar⸗ 

ded againſt him upon his default in the Scire facias, the ſame ſhall bind the @he- 

riff out of whoſe cuſtody he eſcaped. 


M: b. 25, and 26. Eliz. in the Common Pleas. 
6. Moor and F arrands Caſe. 


Mage leaſed Lands to Farrand upon condition that he, his Executazs 2 2 © 
Aſlignes ſhould not alien without the leave of the leſſoz, Farrand died in- Condition 
teſtate, his Wife took Letters of Azmiaiſtration, and aliened without leave, where Galt 

and by Periam Julkice, ſhe is not within the penalty of the Condition, fog the not bind Ad- 
Adminiſtratoz is not meerly in by the party, but by the Dzvinary : And by 2iſtrarors; 
Meade and Periam , If a Leaſe fog years upon ſuch a Condition be extended . e / 2.7 
upon a Recogniſance,the ſame is not an allienation againſt the Condition: But 5 FG x 
feme leſſee fon yeares upon ſuch Condition taketh a Yusband and vyeth, the, , , c".... 
Hus band is within the danger of the Condition, fo; he is Aſſignee : If the King 7 fs 
grant to a Subject bona & cattalla felonam , and the leſſor fo2 yeares upon ſuch a gen 6, 
Condition be out-lawed, upon which the Patentee enters, Now by Periam 

Patentee is not bound by the Condition, Meade contrary,foz the Condition ſhall 

go with the Land. | , 


Mich. 25, and 26. Eliz, in the Exchequer: 


7. Maynyes Caſe. 
Ayney ſeiſed of Lands in Fee, took a Wife , made a Fecoffment. to a A., 1th 412 
ſtranger, committeth Treaſon, and thereof is attainted, and hath a Charter 2 : 
of Pardon and dyeth. Jt was moved by Plowden in the Exchegquer,if the Mike 
of Mayney ſhall have Dower againſt the Feoffee : Manwood Cheif Baron, by Dover. 
reaſon of this Attainder Dower cannot accrue to the Wife, foz her title begins 
by the Enter⸗marriage, and ought to continue and be conſummated by the death 
of. the Yusband, which cannot be in this Caſe;foz the Attainder of the Yusband 
hath interrupted it, as in the Caſe of Elopement : And this Attainder is an uni⸗ Attaindet 
verſat Eſtoppel, and doth not run in pzivity only betwirt the Wife and him to where an 
whom the Eſcheat belongs, but every ſtranger may barre her of her Dower by Eſtoppel. 
reaſon thereof; foz by the Attainder of the Yusband the Wife is viſabled to 
demand Dower as well as to demand his Inheritance; and he cited the Reſo- 
lutton of all the Juſtices of England in the Caſe of the Lady Gates, 4. Ma. Dyer, 
140. and the Pardon doth not help the W » foz the ſame extends but to the 
2 bo 


Mayn' 
4 aynies 
Caje, 


—}we_l_— ht... 


E 6. cap. 11, Vid, Firz. Dower 82.13, E 3. 8. E 3, Dower 106, Fitz. Ut 
leg. 49. 


8. Mich, 25, and 26. EL. in the Exchequer. 


n. 117 the Exchequer it was found by ſpectal verdi. That the Gnarvians any 
e Teen Regular of Dtlery, wei e ſeiſed of the Pannoꝛ of O, &c. and that 
22. H 7. ata Court holden there, granted the Lands in queſtion to W and W 


Leaſes for his Son fo2 their lives by Copy, actoꝛding to the Cuſtom of the ſaid Mannoz, 


three lives of 


Copy-h id and that after wars 30. H 8. They leaſed the ſaid Rande by Jndenture ta fi. 


care are nor rendering the ancient and accuſtomed Rent, and afterward: ſurrendered their 
within Star. Colledge, &c. and afterwards Wand W dyed ; And if that Leaſe ſo made du⸗ 
31, Eliz. ring the cuſtomary cſtate fo2 life, notwithſtanding the Statute of 31 H, be noo 
oz not, was the Queſtion, being within a year befoze the ſurrender, c. Jt was 
argned by Egerton Solljcitoz , that the fatd Leaſe is void by the Statute; the 
woꝛds of which are ( whereof oꝛ in the which any eſt te oz intereft foz term of 
life, year, o vears, at the time of the making of any ſnch Leaſe , had his being oz 
continuznce and was not then defermined, finiſhed, o2 expired) and therefoze 
we are to ſee, it that right oz poſſeſſion which W had at the time of the making 
of the Leaſe,were an intereſt, oz an eſtate foz life: And as to this wozd (eſtate) 
it is nothing elſe then meaſure of time,foz an eſtate in Fee-ſimple is as much 
as to ſay, an intereſt in the Lands foz ever, and the like of other eſtates : and 
therefoze here Wand W hay at the time of the making of this Leaſe an eſtats 
foz lite in oe ng demiſed: And although fach cuffomary Tenants are 
in Law Tenants at will, yet they are not ſimply ſo, no2 meerty Te- 
tant Tenants at wilt, fecundum Conſuetudinem 
Manerii , which Cuſtome warrants his poſſeſton here foz his life, ann 
therefoze it is a moze certain eftate then an eſtate at will, foz the Copy⸗ 
holder may juſkifie againtt his Lozv, ſo cannota Tenant at will, whoſe eftats 
is determined at the will and pleafore of his Leffoz :. And although this e⸗ 
{ate is but by Cuſtom. and by no Tonveyance the effate is raiſed, it is as ma, 
teriat,ſo as it he an eſtate: and this eſtate being ſuppoʒted by Cuſtom is known 
in Law an eit ate and ſo acconnted in Law; and the Law hath notably viſtin- 
guiched Copp⸗hold, Tenancics by Cuffom , and Tenancies at will by the Com 
mon M -w; foz a Copy-holder ſhall vo Fealty , ſhall have aid ot his Lo2d in an 
Action of Treſpaſſe, ſhall have and maintain an Action cf Treſpaſſe againſt his 
Lozd, his U ie ſhall be indowed, the Yusband ſhall be Tenant by the Curteſie 
without new admittance: and it was adjudged in the Common Pleas, 8. Eliz. 
That if a Copy-holder ſurrender to the ufe of another fo2 years, the Leſſee dy- 
eth, his Executozs ſhall have the reſidne of the Term without any admittauce: 
M 14. any 15, Eliz. a Copy-holver made a Leaſe fog yeares by Indenture 
warranted by the Tuſtom , it was adjudged that the Leſſee ſhould maintain E- 
jectione firm, aha was oh jeded, that 1f it were ſo, chen if the Plaintiff yoth- 
, recover,he ould have Habere facias poſſeſſi onem; and then Copyhalys hould 
| be ozyered by the Laws of the Land, 10. Ehz. Lo and Copy-halder ta life, 
2 Aon. 119, the L. oꝛd grants a Rent-charge out «f the Mannoz, whereof the Copy-holver is 
parcel,the Copp/ holder ſurrenders to the nſe of A. who is admitted accozvingly, 
he ſhall not held it charged, but if the Copy-holder dyeth. ſo that his eſtate is de⸗ 
terntined, and the 1:02d granteth to a ſtranger de novo to hold the ſaid Lands by 
Topp, this new Tennant ſhall hold the Land charged: and ſo was it rated and 
adjudged in the Common Pleas» At was adjozned. | 


termed 
nants at will, but only 


Copy-holders 
Intereſt. 


Fat, 10, 


Mich 


life of the Dffender, but doth not take away the Attainder, by which the is barred 
to demand # ower during the ſaid Attainder in fozce : See the Statute of 5, 
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The Lord Paget, and at 1 and Brace | 5 
Biſhop of Coventry. bridges Caſe. 
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Mich. 25. & 25 Elix. in the Kings Bench. 


9. The Lord Paget, and the Biſhop of Coventry and Leichfeilds 
Cale. 


T2 E Biſhop of Coventry and Leichfeild was enzidted of Treſpaſſe in the nndiament. 

County of Stafford, of bzeaking and entring of the Cloſe of Thomas 1028 

Pager, called the Vineyard, the Biſhop traverſed the Endiament, and at the Challenge. 

vay of appearance of the Jury, the Biſhop challenged the Array, becanſe that 

he being a Peer of Parliament, noKnight was returned, dec. Upon which chal⸗ 

lenge the Queens Counſel did demur in Law, but at laſt,foz expedition, 8c. the 

Court vetivered to the Counſell of the Biſhop, a Bill ſealed fo ſave him the ad- 

vantage of the ſaid challenge: And the requeſt was taken, de bene eſſe, who 

found, that one A by the Commandant of the Biſhop entrev into the ſaid Cloſe 

called the Vine-yard, being then in the occupation of one B at will, of the ſaid 

Loꝛd Paget, and did the Treſpaſſe: viz. digged a Turff there, and fhere left it, and 

ſo departed. The matter of challenge was many times argued, and it was ar- 

gued againft the ſaid challenge, becauſe that the King is party, againſt whom no 

Load of Parliament ſhall have fuch Pꝛerogat ive, to which if was anſwerd on 

the other five, that ſo much the rather, the challenge lyeth in the Caſe, feꝛ where 

a Peer of the Parliament is to be tryed upon an Endictment of Treaſon oz Fes 

lony, it ſhall be per pares, if upon appeal of Murder, oz Felony by ozdinary try⸗ 

all, Ser 3 3. H. 8. Br. Trpall 41. and Br. Cnqueft, 49. It wes ſaid on the o⸗ 

ther five, that here the Biſhop is quodam modo, and the Venire ficias tſned at 

his own Sute, and thevefvze the nifmaking of the Pannell is his cwn fault; 

But by Gawdy Juſtice, the Venire facias in this Caſe is reptifedin Law, the 

Sute of the Queen, notwithſtanving that the party endickes fo2 his m, 
doth pay the Fees log the Pꝛoteſte, foz that, the Clarks of the Court have en / 
troaches foʒ their game, ſoʒ otherwiſe there ſhould be none paid by the Aueen, 
and by the better opinion of the Court, the challenge was helden good: Another 
matter was moved, becauſe the Eniqment is (clauſum Domini Paget) and it a 
peareth by the Uervict that the ſaid cloſe at the time of the Ttelpale was in 
occupation of B, at the will of the Lo2b Paget: foz the L029 Paget cannot att 
Action of Zreſpaſſe againſt the ſaid Biſhop, oz che ſaid A upon the 1 „K by 
Wray,theLoav Paget cannot have Mreſpaſs, Quare clauſum fregit & intravit upon 
this matter; but foz digging upon the Land, demiſed, oz cutting of Trees, an 
Action lpeth, 19. H. 6. to Treſpaſſe, 36. But here the Endiament is, that one F 
entred by the commandment of the Biſhop,upon which matter no Action lveth a⸗ 
gainſt the Bichop, dy the Lozd Pager, and eſpecially in this caſe where the laid 
A did not carry away the ſaid Turff from thence, but by Wray, notwirh⸗ 

| Tanving that the Adion of Treſpaſſe vothnot lye fo2 the Nells, vet it is welle, , - 
nough by way of Endictment : Another exception was taken to the Tnvietment, 
becauſe it ia alleadged, that A by commandment of. the Biſhop entred, and did 
the Treſpalle, and no place is ſhewed where the commandment was, and foz this 
cauſe; the Biſhop was diſcharged. h 


[ 


Mich. twenty five, and twenty (ix Elz. in the Kings Bench. 
10. Stoneley, and Bracebridges Caſe. . 13, 


15 Ejectione firmæ, by Stoneley againſt Bracebridge, the caſe was, Thomas AG, 

Bracebridge Father of the Defendant was ſeiſed of the Mannoz of Kingsbury, 

to him and to the heires males of his body, and 32. H. 8. Leaſed a Feild called 

Stalling, parcell of the ſ#id Manner, to Tho. Coke fo years, and afterwards, 3. 

E. 6, Leaſed the ſaid Feild (the fir il Leaſe being in eſſe) to dir Geo. 9 — 
oven 
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ſeventy years , who aſl igned the ſame to A Bracebridge Bzether | of the 
Lefſoz, and to Joyce Wife of the Leſſoꝛ, and afterwards, 5. EG. The ſaid Tho, 
Bracebridge, the Leſſo2,by his Deed Invented, gave the ſaid Mannoz to the ſaid 


bridge, within fifteen dayes after, ten hundzed pounds, and if he faile of payment 

thereof, that then after the ſaid fifteen dayes, the ſaid Sir George ſhould be ſe1ſ, 

p ed ol a Tenement, parcell of the ſaid Pannoz of the yearly value of thzee 
pounds (now of late in the occupation of Thomas Smich) to the uſe of the ſaid 

Thomas Bracebridge foz his life, and after to the ſaid Sir George, untill he had 

levyed five hundzed pounds fo2 the payment of the debts, and the education of 

the chilvzen of the ſaid Thomas Bracebridge, and after to the uſe of the, Defen⸗ 

dant.in tail: And of the reſidue of the ſatd Pannoz, to the uſe of the ſaid Tho. 

Bracebridge , and of the ſaid Joyce his Wife foz their lives, 8c, Tho. 
Bracebridge, made livery to the ſaid Bir George, in one place parcell of the ſaid 

Mannoꝛ, which was in his own occupation in the name of the whole Mannoꝛz : the 

fifteen- dayes incur without payment of the ſaid ten hundzed pounds, the In⸗ 

denture is enrolled: Coke attoznes, Joyce dyes, Tho. Bracebridge grants the 

Wands to a ſtranger by Dffice, and befoze P2oclamations, Thomas his Son and 

Peire apparent, within age, enters, in the name of the Feoffees by reaſon of the 

fozfeiture, Pꝛoclamations are made, Tho. Bracebridge the Father dyeth, the 
Terme of Coke expireth, A enters, and leaſeth to the Plaintiff who enters, 

upon whom Tho. Bracebridge the Son enters, upon which Entry the Action is 

bzought, it was fozgered by Beamount the elder: Although here in the Indenture 

of bargain x ſale, there is not an erpzeſſe conſideration ſet down in the common 

fozme of a conſideration, vet becauſe the conſideration is implyed in the conditi- 

an it is good enough (ſee the Pzoviſo and condition, ut ſupra, that the ſaid Sir 

George ſhould pay, &c.) As if J bargaine and ſell to vou my Land, Pꝛoviſo 

that you paꝝ to me foz the ſame at ſuch a day one hundzed pounds, that conſide⸗ 

ration ſet downe in the fozme of a condition is as effectuall, as if it had been 

fozmally expꝛeſſed in the uſuall Termes, as fo the ſecond payment: Mhere 

a man-bazgaines and ſells his Lands by Deed indented to be enrolled, and befoze 

/ enrollment he makes Livery tothe Bargainee, and afterwards the Indenture 
_ , _  is.enrolled, the Court diſcharged Beamount from the arguingof that payment, 
ic orevenrs g. 198 by Wray, the Livery doth pzevent the operation of the Enrolment,and Sir 
pera tion of George ſhall be ac counted in by the Livery, and not by the bargaine and ſale; 
an Eurol · fog Livery is the moze wozth, and moze wozthy ceremony to paſſe eſtates, and 
ment, therefoze ſhall be pzeferred: and then the Livery being made in ſuch part of the 
Mannoz, which was in the poſſeſſion of the Feoffo2 in the name of the whole 

Wynngz, no maze of the Mannoꝛ paſſeth but that which was then in the poſſeſſi 
on ol the Fooffo2 : And the Reverſion of ſuch part of the Pannoz which was in 
Leaſe ſhall not paſſe without Attoznement, but when the Enrolment cometh, 
now the whole paſſeth, and then the Reverſion being ſetled by the Enrolment, 
the Attoznement coming afterwards hath no relation: See 48. E. 3. 15. 16. 
Tye Aury here have found the default of payment, thereby the conditionall uſe 
which paſſed by the bargaine and ſale, upon the condition bꝛoken, ſhall be redu⸗ 
ced to the Bargainoz without any Entry, x then the uſes limited after are void, 
fo2 in uſe limited upon an uſe cannot riſe; quod fuit conceſſum per totam curiam, 
then Bracebridge the Father, having the Inheritance of the ſaid Pannoz in his 
own right, and the intereſt de futuro, fa yeares in the right of his Wife joyntly 
with the ſaid A, when he ſells the ſaid Mannoz by Deed indented and en- 
rolled, now thereby the intereſt foz yeares which he hath in the Right of his 
Mile doth not paſſe, foꝛ a bargaine and ſale is not ſo ſtrong a conveyance as a 
*Kivery. As if J have a Rent-charge in the right of my Wife, ont of the Wan- 
noꝛ of D, which anno; afterwards J purchaſe, and afterwards by Deed in- 
dented and enrolled, J bargaine and ſell the ſaid Mannoz, &c. the Rent ſhall not 


paſſe. 


* 882 


Sir George by theſe wozds (dedi conceſſi, barganizavi, & vendidi) P2oviſo, and 
upon condition, That the ſaid Sir George, ſhould pay to the ſaid Thomas Brace- 
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paſſe, Then the laid Thomas Bracebridge the Father having the ſaid Right of 
an entale to him and the Yeires Wales of his body, and being Tenant foz life, 
by his own conveyance, the Remainder in tail to his Don and Yeire apparant, 
the new Defendant, when he levyeth a Fine, and the Son enters foz fozfeiture 
befo2e P2oclamations paſſe, and his Father dyeth, in that caſe the Defendant is 
not remitted unto the fir ſt entail, although after Pzoclamations paſſe in the life 
of the Father. and ſo he ſhall not avoid the Leaſes; fo2 notwithtawving that the 

Idue in taile by that Entry hath defeated the poſſeſſion which paſſed by the 

Fine, pet as to the right of the old entail, the Fine doth retaine its foꝛce, and ſo 

he entred, quodam modo, in affurance of the Fine: As if Tenant in tail 

pbth diſcontinue end dilſetſeth the Diſcontimee, and le vpeth a Fine with Pꝛo⸗ 

clamations, and the Diſcontinuee enters within the five yeares, now although 

the Fine as to the L iicontinuee be avoided, ſo as the poſſeſſion which paſſed 

by the Fine is defeated. yet the right of the entail deth continue bound: Epger- 
ton Solititez contrary: and he concerved, that all the Mannoꝛ doth paſſe by the 
Livery to Sir George, and nothing of it by the Enrolment, and that the mean- 
ing of the parties was, that all ſhould paſſe by the Livery, foz if the aſarance 
ſhould enure by the bargaine t ſale,then the ſecondary uſes limited upon default 
of payment, ſhould never riſe; foꝛ un uſe upon an uſe cannct riſe, & then the ſaid 
uſes limited fo2 the payment of the debts of the Feoffo2, & c. ſhould be defeated;x 
alſo where at the begining of the allurance, the condition was entire, the warrans 
ty entire,&c. i it ſuch conſt ruction Gould be allowed, here ſhall be a divided con- 
dition, 4 divided warranty: And allo the meaning of the parties that the whole 
Manneꝛ ſhould palle, by ſuch conſtruction ould be diſmembꝛed, and part paſſe 
by the Livery, and part by the bargaine and ſale, and we onght to make ſuch 
conſtructions of Deeds, that things may palle by them accozding to the mean⸗ 
ings of the parties; as if J be ſeiſed of a Pannoz. to which an Avvowſon is ap⸗ 
pendent, and J make a Deed of Fecffment of the ſame Þannoz, cum pertinen- 
cijs, and deliver tbe Deed fo the party, but no Livery of ſeiſin is had, the Ad⸗ 
vowſon ſh Il not paſſe, ſoz then it ſhould be in groſſe, whereas the meaning of 
the parties was. that it ſhould paſſe as appenvant,and that in ſuch caſe cannot be, 

foz there is no Livery, therefoꝛe it ſhall not paſe at all, and ſo it hath been ad⸗ 

jubged : So il J vargaine and ſell my Pannoz of D, and all the Trees in the 
fame, and I deliver the Deed, but it is not enrolled, the Trees ſhall not 
paſſe,fo2 the intent of the parties was, that the Trees ſhould pe ſſe, as par- 
cell of the Free-hold and not as Chattels. And as to the remitter, J cons 

ceive, that the Veire entring as Heire, by the Law is remitted, but where 
the Entry is given by a ſpeciall Statute, there the Entry ſhall not enure kur⸗ 
ther then the wc2ds of the Statute;As Land is given to the Yusband and Wife, 
and to the Heires of the body of the Yusband, the Ynsbandlevyeth a Fine any 


dyeth, the wife entreth, this Entry ſhall not availe to the illue in tail, fo2 the 


Entry is given to the TU ife by a ſpeciall Law: And he cited Sir Richard Had- 
dons Caſe, the Hausband aliened the Lands of his Wife, they are di vozted, the 
Pusband dyeth, the Wife ſhall not enter by 32. H. 8. but is put to her Writ 
of Cui invita ante divor. And afterwards the ſame Terme the Juſtices ha⸗ 
ving conſidered of the Cale, delivered their opinions upon the matters by Wray 
cheif Juſtite, viz. That the one moyety of the Leaſe was extinc by the Livery, 
viz. the moyety of-Ioyce the Wife of the Leſſoz; and as to the other moyety it is 
in being, fo2 here is no remitter; fo2 if any remitter had been in the Caſe, it 
ſhould be after the uſe raiſed, which is not as yet raiſed, foz the Land ought to 
rema ine in Sir George untill the ſaid five hundzed pounds be levyed, and that 
2 _ by the Uerdict, and therefoze fozthe ſaid moyety, the Plaintiff had 

udgement. 
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Mich. 25, and 26. Elis. in the Exchequer. 
XI. Treſhams Caſe. 


Ax John Treſham ſeiſed of the Pannoz of D holden of the King in Capite 
by Knights ſervice, 4. H 7. enfeoffed Edmund Earl of Wilts and d Vaux 
night, who gave the laid Pannoz to the ſaid Sir John in tayle, upon condition 

that he ſhould not alien,&c. quo minus, &c. John Treſham dyed ſeiſed, by whoſe 

. deceaſe the Mannoz deſcended to Tho Treſham, who entred, and 18. H 8. aliened 
'. £6, with licence, by recovery, &c. N, Vaux the ſurviving Feoffee dyed,having iſſue 

W 3Lo2d Vaux ; the purchaſoz dyed ſeiſed, his Son and Heir 14. Eliz. levyed a 

Fine Sur Conuſans de droit, &c. and that Fine was levyedto the uſs of the Co⸗ 

nuſee,&c. and that without licence : The Lo2d Vaux within five yeares after 

the Fine levied , entred foz the condition bzoken : and now iſſued fozth a Scire 

facias againlt the Conuſee foz that alienation without licence, who made de⸗ 

fault, whereupon iſſued pꝛoceſſe to ſeize the Lands; whereupon came Dir Tho. 

Treſham, aud ſhewed the whole matter afozeſaid , and pꝛayed to be diſcharged. 

Fine for Allie- Jt was ſaid,that this Pzerogative to have a Fine fo2 alienation without licence, 
nation with- yay lately beginning upon the oziginal Creation of Beignozies,ſo as this pꝛero⸗ 
out Licence, gative is as it were peramount the Seignozy, and ſhall go paramount ths Tons 
dition. as well as the Condition is paramount the Alienation , but if the difſei- 

ſoz of the Tenant of the King maketh a Feoffment in Fee, nowupon the entry 

of the diſſeiſee , the perſon of the Feoffee ſhall be charged with a Fine, but the 


Land by the re-entry of the difſeiſee is diſcharged : and ſuch is the opinion 


of the Load Frowick, in his Reading upon the Statute of Prerogativa Re- 
gis , and the reaſon is, becauſe the diſſeiſoz is not Tenant to the King, and 
ſo when he aliens, it cannot be ſaid an Alienation by the Kings Tenant. See 
45+ E. 3.6. If the Tenant of the King in chief leaſeth foz life with licence, and 
afterwards grants the Reverſion over without licence, the Tenant foz life is not 
Entry forCon- bound to atturn in a Quid juris clamat; wherefoze it ſeems, that if ſuch Tenant 
dirion,whar doth attozne, the King ſhall ſeize pzeſently. This Entry foz the Condition bzo⸗ 
acts it (hall Ken is not to have ſo violent a retroſpect to the firſt livery to which the Conditi- 
2 on was annered, that it ſhall defeat all things meane between the Creation and 
the bzanch of the Condition, but it ſhall defeat all mean things which riſe upon 
the ac of the party, as Rent, Dower, & c. But charges which accrue by reaſon 
of Tenure, do remain, notwithſtanding the Entry foz the Condition bzoken 1 
As if luch a Tenant of the King maketh a Feoffment in Fee upon condition 


which is bzoken,the Feoffee dieth ſeiſed,his Heir of ful age, the Feoffoz re-enter- 


eth this re-entry by fozce of the condition bzoken,hath not ſo avoided the deſcent, 
Condition but the King ſhall have Relief upon the ſaid deſcent , foz the Relief is para 
hall nor 2v0id maunt the Livery,and the condition. S0 if a Feeffee upon condition diſclaimin 
veldod. en Avowry, by which the Lo2d baings a Wait of Right Sur Diſclaimer, and hath 
Judgment; the Fecffec entreth foz the condition bzoken , the ſein re-entry 
ſhall not avoid the intereſt of the Lozd by the Judgment on the Wyzit of Dil- 
claimer,but he may enter at his pleaſure; and it was moved by Plowden who 
argued foz Treſham,that if the Tenant of the King, being Non Compos mentis, 
makes a Feoffment in Fee, and dyeth, his Yetr entring upon the Feeffee ſhall 
not pay a Fine foz the Allienation of his Father , but the perſon of the Father 
ſhall he charged with it. And at the end of this Term, after many Arguments 
and Potions, Judgment was given foz the Queen, that the ſhould ſeize the Land 
and hold the ſame foz the Fine, and that ſhe ſhould not be dꝛi ven to ſue the perſon 
of the Feoffee oz Conuſee : And by Manwood cheif Baron, at the Common 
Law in many Pannozs , Tenant in ſoccage upon every altenation ſhall pay 4 
Fine, nomine relevii a fortiori,in the Kings caſe, and therefoze he was of 1 
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that this Pꝛerogati ve to have a Fine tar alienation without licence is by the 


tammon Law, and not by any Statue. 
Mich. 25, and 26, Eliz, in the Exchequer Chamber. 
XII. Caters Caſe. 


A Eill of Intriifion was in the Exchequer againft Cater , who 
Gzant of the Queen, the Plaintiff replicando ſaid , that befoze the Que en 
had any thing, c. Sir Frahcis Englefield was ſeiſed ot the Pannoz, of which, 
c. and he being beyond the Dean, the Queen ſent her Letters under the Pzivy 
Seal, Quod ipſe in fide, & 12 qui dictæ Reginæ tenebatur, indirecte rediret 
in Angliam, predict. tamen Franciſcus ( ſpretis mandatis dict. Reginz ) venire re- 
cufavit , fo which a Certificate was by the ſaid Queen into the Chancery, 
Quod dictus Franciſcus in portibus tranſmarinis fine licentia dit. Reginz reman- 
fic : And thereupon a condition was awarded to ſeize the Lands of the ſaid Sir 
Francis, which was entred in the Replication in hæc verba, reciting alſo the 
Queens P2ivy Heal, and that the ſaid Bir Francis did tay there ( ſpretis man- 
datis, &c, ) foʒ which the Mnern ſeiſed and granted to the Plaintiff : And after, 
wards the Statutes of 13. and 14. Eliz. were made :after which the ſaid grant 
was made to the Defendant , upon which matter there was a 
Judgment given fo the Plaintiff. And now Carer bzonght a UW 
the Exchequer Chamber, and it was firſt aſigned foz Errs2 , becauſs that the 
Reto is entred Thter Johannem Cater preſent. hic in Curia by I S Attor- 
natum ſuum , and that cannot be, foz it is oppoſitum in objecto. that one can 
be pzeſent in Court and alſo by Attozney,ſimul & ſemel , foz the Attozney is ta 
ſupply the default of the perſonal pzeſence. To which it was ſaid by Wray, 
Anderſon and Periam, that the matter aſſigned was no Crroz,faz there are many 
Þ2clidents in the Exchequer of ſuch Entries, which were openly ſhewed in 
Court. 48 E 3. 10. K 2. 20 H 7. 20 H 8, And by Manwood cheif 
Baron it ia not ſo abſurd an Entry as it hath been objeited , fo if one hath an 
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Attozney of Reco2d in the Kings Bench, and he himſelf is in the Parthalſey, - 


there in an Action againſt him, he is pzcſenit as Pziſoner, and alſo by A ; 
and by them, notwithſtanding that here appeareth a contrariety , fozſuch entire 
pꝛoperty ( preſentem hic in Curia in propria perſona ſiia)yet becauſe man pꝛo⸗ 
ceedings are accoading 4 it is the moꝛe ſafe courſe to follow them, foz if this 
Judgment be reverſed foz this canſe,many Recozds ſhould be alſo reverſed which 
ſhould be very perillous : Another Erroz was alſigned, vecauſe it is not alledg- 
ed in the Replication, ot what date the Pzivy Seal was, noz that any notice of 
the ſaid Pzivy Seal was given to Sir Francis, to which it was ſaid, that the Pꝛi⸗ 
vy Seal necd not any date eſpecially in this caſe, foꝛ the matters which are under 


the Pzivy Seal are not iſſuable. See 2 Elz. Dyer, 177. noz any fraverſe p,;,, Seal 


can be taken to it, and this Pzivy Deal is not as other Mzits and Præcipes are, 
returnable in any Court. but the Queen her ſelf fram whom oziginally it came 
ſhall receive it, and alſo the Þeſſage upon it, and ſhe her ſelf in ſuch cafe is 
Judge of the confempt, and no Recozy of that Pzivy Seal doth remain in any 
Court, but the Queen her ſelf ſhill keep it, and then when the Queen is in- 
fozmed of the contempt, ſhe makes a Warrant ſometimes to the Chancelloz to 
award a Commiſſion, ſometimes to the Treaſurer and Barons of the Exche⸗ 
quer to the ſame purpoſe to ſeize the Lands, and that Warrant is figned, with 
the Deal manngl of the Aueen, and the Queen may certiſie, and ſet down the 
cauſe of ſuch ſeizure in ſuch Warrant, and no «ther Certificate is made by the 
Nueen, and the Queen may certifie the ſame Commiſſion by wozdof mouth, 
and if the other party will lay. that the Queen hath not certified it, he ſhall be 


toricluded by the commiſſion which is * great Seal, and diverſe Pzeft- 
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dents'were ſhewed openly in Court to that effect. And all the matter afozeſain, | 
was agreed by the Chancelloz, Treaſurer, and the ſaid Julkites, and no certi⸗ 


31 
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ficate at all needs to be in the Caſe, and then a ſuperfluous Certificate being 


nought, ſhall not part: foz Nugation is ſurpluſage. Another matter was tg 


conſider, what intereft the Aueen hath in the Lands of Fugitives by the com 


mon Law; Andas to that they were all clear of opinian,that the Queen in ſuch 


dale as afozeſaid may ſeiſe, and alligne her intereft over: And that ſuch AC 


ſignees may grant Copp⸗holds, parcell of the Manna; aſſigned, which grants 
ſhall-vind him who. cometh in after, cum manus Domini regis amoventur, any 
alſo when the Statutes of 13. and 14. of Eliz, come, the Statutes doe not a- 


mendthe eſtate of the Queen, but the eſtate of the Queen doth continue as be 


foze/4nd all the Eſtat es under it. And there was ſhewed unto the Court di⸗ 
verle Pzeſivents of ſeiſur es in ſuch Caſes, 18, E. 2. Edmond de Wooſtock, 
Earle of Kent went beyond Dea without Licenſe of the King, and he went with 


Robert de Mortimer, and the Ring did certiſie the ſame into the Chancery, re⸗ 


citing that he had ſent his Pzivy Seal, &c. but that the ſaid Edmond (ſpretis 
mandatis noſtris redire recuſayit) upon which iTued a commiſion to ſeiſe, &c. 
And it was holden that the Queen having ſeiſed by by fozce of the common Law, 
and making a grant of a Copy-hold out of it, now when the Statutes of 13. & 
14. Elia. are made, thee hath not any eſtate thereby, foz ſhee had ſuch intereſt be⸗ 
foze, and this new ſeilure after the Statutes wozks nothing, and nothing accrues 
to her thereby. whereol ſhee can make a ſeiſure: Foz ſhee hath departed with 
the whate befoze, Dee 23. Eliz. Dyer, 376. And note, that the grant of the 
Aueen in the caſe at Bar was, quamdiu in manibus noſtris fore contigerit. And 


cur, 
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Ter. Mich: 25. and 26, Eliz, in the Common Pleas. 
XIII. Sutton, and Dowſes Caſe. 


afterwards Judgement was given, that judicium predictum in omibns affirme- 


* — Uicar of Longſtoke, Libelled againſt. Dowſe in the ſpirituall Court, 


and ſhewed in his Libel, that upon the Trrecion and Endowment of his Ui- 
taridge, four quarters of Cone were aligned to the Uicar out of the Gzanary 
of the Pzioz of B, of the Tithes of the Parſonage of Longſtoke,and that the Pars 
ſon ez Fermoz of the ſaid Recozy of Longſtoke, had alwayes paid the ſaid four 
Nuarters of Coꝛn to the ſaid Uicar and all his Pzedeceſſozs, and alleadged 
further, that the Loꝛd Sands was ſeiſed of the ſaid Recozy, and leaſed the Barne 
and Lithe-Cozne parcell of the ſaid Rectozy, to the ſaid Dowſe, his Wife, and 
Son, Habendum to Dowſe foz Terme of his life, the Remainder to the Mike 
foz Terme of her life, the Kemainder to the Son foz life: And ſhewed further, 
that the laid Dowſe had-covenanted with the ſaid Lo2d Sands, to render the ſaid 
four Quarters of Mheate to the Uicar and his Succeſſozs, upon which Dowſe 
p2ocured a pꝛohibition, and Sutton pzayed a conſultation, and it was moved in 
ſtay of the conſultation that the Uicar had Libelled upon a Covenant which 
Dowſe is taxed to pay the ſaid Cozne, and that is a lay Title, and determinable 
by the Law of the Land, and nat in the Tccleſiaſticall Court: But as to that 
the opinion of the Court was, that the Libel is not grounded upon the covenant, 
as the ſole Title to the ſaid Coe againſt Dowſe, but upon the Endowntent 
of the Uicarivge,and the Leaſe by which Dowle is become Fermoz of the Redo- 
ry: Another matter was moved, becauſe that upon the Libel.it appeareth, tha 
the Leaſe afozeſaid made by the Lo2d Sands was made to Dowſe his I ile, and 
his Don, joyntiy,in the Pꝛemiſſes. Habendum ut ſupra, in which caſe it was 
objected, that Dowſe his Wife, and his Don, are all thzee Fermozs of the 
ſaiv Warne and Tithes joyntly in poſſeCCion ., +againff, all . whom Suc- 
ton 
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ton gught to have Libelled, &c. and not againſt Dowſe only, fox the Habendum 
hath not ſe vered their eſtates which were joynt befoze, quod rota curia negavit, 2.4 
foz the Habendum hath ſevered the joynt eſtates limited by the Pzemiſſes, and 7 / 105. 
hath diſtinguiſhed it into Remainders, but if the Habendum had been, Haben- /* 

dum ſucceſſive, the eſtate had remained joynt : Another matter was moved, be : 4-- - 
canſe it appeareth upon the Libel, that the Parſon, ez Fermoz of the ſaid Recto- 

ry ot1ght to pay to the Uicar the ſaid Coane, and alſo it appeareth upon the mat- 

ter that Dowſe is not Parſon, noz Fermoz of the ſaid Rectozy, fo2 the Load 

Sands had leaſed to Dowſe and his Don, but the Barne and the Tithe⸗Coꝛne par- 

tell of the ſaid Rectozy; ſo as Dowlſe is Fermoz but of parcel of the Rectozy, 4 the 

reſidne of the Recto2y doth remaine in the Load Sands, in which caſe the ſaid Sut. 

ouzht to have Libelled againſt the Lozd Sands, and Dowſe, and not againſt 

Dowſe only; And foꝛ that cauſe the conſultation was denyed. And in this caſe 

it was further agreed by the Court, that if upon a Libel in the ſpirituall Court, 

the Defendant makes a ſurmiſe in Banco to have a Pꝛohibition, if ſuch ſurmiſe 

be in-ſufficient, the other party neeveth not to demur upon it, and to have it en⸗ 

tred upon Reco2d, but as amicus Curiæ, he ſhall ſhew the ſame to the Court, and 

the Court ſhall viſcharge him. 
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Mich. 25. and 26. Elix. Ia the Kings Bench. 
XIV. Punſany, and Leaders Cafe. 


Sr 


On Punſany bzonght an Action upon the caſe againſt Leader, and decla⸗ 


red, that one Bedingfeild was ſeiſed of the Pannoꝛ of D, and that he and all 1 


» = 
WM 


thoſe whoſe effate he hath in the ſaid ÞPannoz, time out of mind have had, liber- 
tatem Faldagij. & curſum omnium, in the Town of D. & pro metiori paſturatione 
omnium ſuorum, the Inhabitants of the ſaid Towne, having any Lands within 
the ſaid Towne, sverp ſecond peare left their Lands to lpe freſh and untilled, 
and pzefcribed further, that the Tenants of the Lands within the ſaiv Towne 
might erect Yerdals in their lands, with the Licenſe of the Lo2d of the ſaid Man⸗ 
no2, and net otherwiſe: and further declared, that the ſaid Bedingfeild had let to 
him the laid Panno2, and that the Dekendant had erected Yerdals upon his 
Lands without Licenſc, ſo as the p2ofit of his Folpage is impayred by it: And 
all this matter was found by Uerdict : And it was objected in ſtay of Judge- 
ment, that the pzeſcription is not good, foz it is againft Law and common right 
ts abridge the Subject of the pzofifs of his Lands: But the whole Court was 
clear of opinion, that the pꝛeſcription is good enough, as 15. E. 2. Pzeſcrip- 
tion 51. Pzeſcription to have common appendant in other Land after that the 
Pay is cut, and v. E. 1. Pꝛeſcription, 55. A ſeiſed of Lands may Plow it and 
Dow it, and cut and carry away the Cozne, and afterwards when the Cozne is 
carryed, B by p:eſcription may have the ſaid Land as his ſeveral, and the other 
who ſowed it cannot medle with that land, but to plough and ſow it in ſeaſon;&c, 
And the Cattell cannot eat and paſture in the Land when they come to plow oz 
ſow it, oz to carry it away, noꝛ have any pzofit but the Coꝛne, and pet the Free- 
hold of the Land is in ſuch perſon, &c..and that was holden a good Pꝛeſcription. 
and a difference was taken by the Court, where one doth pzeſcribe to take away 
the whole intereſt of the Owner of the Land, and where a particular pzofit is re⸗ 
trained: And here this pzeſcription doth not extend but to reſtraine the Ter, 
tenant to eren Verdals, which is a reaſonable pzeſcription, @ee 1. H. 7-24. 
The Load of the Towne doth p2eſcribe to have free Folvage of the Beaſts of his 
Tenants in D, and lee there, that libera Falda is not any other, but to have the 
Beaſts ofthe Tenants to manure the lands of the Lozd, &c. And afterwards 
Punſany the Plaintiff had Judgement to recover. 
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the Datchy Chamber, the caſe was, that King E. 6. leaſed foz peares cer- 
J. ane lands parcel of his Dutche of Lancaſter, rendzing rent with clauſe of 
re-entry, and that leaſe was made toone Bunny; It was found by Office that 
0 the Rent wis arrear, and by another Dffice,that the Ber vant of ths ſaid Leſſee, 
had tendꝛed the rent in the abſence, and by the commandment of his alter 
and that after war ds one 18 Recifo2 Generall of the Dutchp. received the ſaid 
Kent, and had accounted fo24t, and upon his account it was allowed; And this 
makter was opened at Serjeants Inn in Fleet · ſtreet, befoze Wray, Anderſon, 
Manwood, Clench, Rhodes, Plowden, and Stanhop, and it was argued by 
Shutleworch, that in this caſe of rent reſerved upon Leaſe foz years, made by the 
The King nit Bing of Dutchy-Land, the King is not bound to demand it, but he may oz de- 
bound ro de- fanlt ot payment of it, re/enter without demand, e that the Leſſee is tyed ts tender 
mand Rent. it at his peril, as wel as if the Queen had been ſeiſed of the ſaid land in the right 
of her Crown, and as to that payment, the Statute of 1. H. 4. is to be conſider⸗ 
ed, by which it is enacted, that the poſſeſſions of the ſaid Dutchy Taliter, & tali 
modo, & per tales officiarios & miniſtros in omnibus remaneant, deducantur, & gu- 
bernentur ſicut remanere, deduci, & gubernari debuiſſent, fi ad culmen Regis Dig- 
nitatis aſſumpti non fuiſſemus, and theſe wozds ought to be intended of things 
which concerne the Lands themſelves, but this A& cf demand is a perſonall 
thing, and concernes the perſon of the King, and toucheth the Þajeſty, and digs 
nity of the Ring, and in all caſes of the Dutchy the perſon of the King ſhall hold 
his pziviledge, notwithſtanding that the poſſeſſion of the Land be carryed in the 
courſe of a pꝛivate perſon : And therefore if the Queen will alien Lands par- 
cell of her Dutchy, ſhee ought to make Livery, foz now ſhee medles with the 
poſſeſſion it ſelfe: but if the Queen will ſne foz parcell of her Dutchy, non omit- 
tas Mall be in the Wait, fo ſhee cannot ſue but as Queen, and the Queen hath 
fuch Pzerogative,that none ſhall execute her Mzits at her own ſaute, but the Df- 
ficer of the Crowne, 21. E 4. 60. foz Livery if it be not Land within the Coun⸗ 
ty Palatine, and foz the reſidue, See 10. H. 4. 7. 3. Eliz. 216, 217, Plowden, 
Leſſee fo2 years of Lands of the Dutchy, ſhall have aid of the King befoze Iſſue 
jopned, 8&c. And if the King make a Feoffment of Lands of his Dutchy out of 
the County Palatine, ts hold of him in Capite, the Fooffee ſhall hold it ſo, and 
a Feoffment of ſuch Lands upon condition that the Feoffee ſhall not alien is a 
good condition, and Lapſes (hall not binde the Queen in caſe of an Ad- 
vowſon which the Queen hath in the right of the Dutchy, and if the villain of 
the Nueen in the right of the Dutchy purchaſeth Lands in Fee, and aliens, pet 
the Queen ſhall ſeife, and that hath been adjudged in the Exchequer Chamber, 
and if the Queen make a Leaſe of ſuch Land, and afterwards makes another 
| Leafe ofthe ſame Land without recitall of the firft Leaſe, it hath been adjudged 
that the ſecond Leaſe is void. It was argued contrary by Beamount the poun⸗ 
ger, that this condition which goeth to the realty, to reduce the Land againe, 
ought to be o2vered and governed by the Nneen, as it ought to be by a Subjed; 
and therefoze,if the Queen will take advantage of this condition, ſhes ought to 
make a Letter of Attozney under the Dutchy Seal, to her own Dfficer, autho⸗ 
2izing him thersby to make demand of the ſaid Rent, &c. And by Shu leworth 
here be two Offices, the one contrary to the other, the beſt ſhall be taken foz the 
Queen, 14. E. 4. 5. in Skreems Caſe in the end of it: And ik the Rent of the 
| Kings Farmoz be behind, not although that after the Roceivoz of the Dutchy 
1 doth receive it, yet the ſame doth not purge the fozfeiture, as if the Bayliffs of a 
MWanne? receive rent of a new Feoffee, the lame will not change the Avowry 
of the Lozd without notice given to him, 41. E. 3.26, And if a Cone 
eſchea 
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cheat „the Steward without a ſpecial Marrant cannot grant it over De 
novO. 


Mich. 25, and 26. Eliz. in the Kings Bench. 


XVI. Rearsbie and Rearsbies Caſe Intrat. Trinit. 25 Eliz. rot. 746. 


diſtreſſe,becauſe that one W Vavaſour was ſeiſed of the Mannez of Deniby, * 
whereof the place where,&c. is parcelin his Demeſne as of Fee, and ſo ſeiſed 
gave the ſaid Mannoꝛ to one L Rearsbie Father of the Plaintiff, and of the A⸗ 


5 
1 
it 
2 
r 


R by W Rearsbie and A Rearsbie, againſt L Rearsbie, who a bow the 


1 vowants and Jane his Wife, and to the Yeirs of Lyonel, who by his Mill de vi⸗ 
1 fed unte A Rearsbie a Rent of four pounds out of the ſaid Mannoꝛ, with clauſe 
0 bf viſtrefſe,fo2 his childs part, to be yearly paid, Lyonell the Father dyed 3. Eliz. 
e, and afterwards,22. Eliz. Jane dyed, and foz the arrearages of the ſaid Rent en- 
r curred mean between the death of Lyonel and Jane his Wife , 8c, upon which 
it Avowry the Plaintiff vid demurre in Law,fo2 the Rent doth not begin in effec, 
2 but after the death of the Wife of the De viſoa, foz ſuch conſtruction ought to be Conſtrua ion 
: made of the Deviſe , as not to charge the Inheritance with the whole arreara- of Dcvicer. 
J- ges, &c, and it was argued to the contrary , that the Defendant might well a⸗ 
. vow the diſtreſte foz theſe arrearages;fo2 if he in the Ne ver ſion upon a Leaſe foz - #-- %7. 
's life grant a Rent charge after the death of the Gzantoz , the Gzantee ſhall di⸗ 
1 rein foz all the arrearages encurred after the grant, etiam, during the life of the Pigreſſe. 


Gꝛantoꝛ, quod Curia conceſſit: and it was ſaid by the Councel of the Avowant, 
that the Caſe at Bar is a ſtronger Caſe , foz this.Rent , as it appeareth by the 


, wozds of the De viſe, was deviſed to the Avowant foz his livelihood, and foz his 
- childs part, which woꝛds imply a pꝛeſent advancement, and theſe wozds yearly to 
2 be paid is ſtrong and pꝛegnant to that intent. It was adjourned, 
, XVII. Hil. 25. Eliz, in the Kings Bench. 
g 
X T2 Earl of Northumberland bʒought debt upon arrearages of Action, the 
s 1 Defendant ſhewed that befeze the Account, the Plaintiff of his own wzong Account. 
- did impꝛiſon the Defendant, and aligned Auvitozs to him being in pziſon, and 
fo the Account was made by vureſle of 1impaiſonment : And the lame was hol- 
den a good Plea by all the Juſtices of both the Benches. And Judgment was 
| given accozdingly. 
| XVIII, Paſch. 26. Eliz. in the Kings Bench. Taſch. a6. Eli. 


Forman and Bohans Caſe. 


Eple vin by Forman againſt Bohan , the Defendant avowed foz a Rent 
charge, and ſhewed, that one Wingfield was ſeiſed of the Pannoz of Weſh- 
ham,whereof the place where, was parcel : And 33. H 6. made a Feoffment in 
Fee of the place where,&c. to one Orlow,rendering Rent and ſnit at the Court 
of the ſatd Bannoz , and that the ſaid Wingfield was ſeiſed of the ſaid Rent and 
Dute accoꝛdingly, and dyed thereof ſeiſed,and that the ſame deſcended to Antho- _ 
ny Wingfield as Son and Heir, &c. who was ſeiſed of the ſaid Rent as parte l df . 22. 
the ſaid Mannoz, and that the ſaid Anthony, ſo ſeiſed of the ſaid Pannoz and Rent, 
bargained and ſold the ſaid Paunoz Rent, 26. H 8. to Nicholas Bohan Father 
of the A vowant, by theſe wozds; Manerium de Weſham, et omnes omnimodas 
tedditus, t oputed, deemed, oʒ adjudged part oz parcel of the ſaid Wannoz, who en⸗ 
fred, and died ſeiſev, and the lame delcended to the now Avowant, as 
| ir; 
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Heir, ac. and avered, that the ſaid Rent at the time of the bar gain and ſale afeze⸗ 
laid, et diu ante, was reputed parcel of the Mannoꝛ afozcſaid : Upon which A, 
vowzp, the Plaintiff did demurre in Law, and it was argued by Gawdy Ser⸗ 
je. int foz the Plaintiff , and he tock an Exception to the A vowzy, becauſe the 
Avcw ent theweth , that Anthony Wingtield 26. H 8. bargained and fold the 
ſaid Manaoꝛ to Bohan Virtute Quar. bargaine et venditionis, et vigor. cujuſdem 
Actus Parl-amenti 27. H 8. de uſibus, &c. the ſaid Bohan w. as ſeiſed, gc. where 
he ought to have laid; by fozce of which vargain and ſale the laid Anthony 
Witigheld was ſeiſed of the laid Manndz afazeſain, tothe uſe of the ſaid Boban, 
and that afterwards by reaſon of the ſaid @tatute of 27. H 8. the ſaid Antho» 
ny then leiled to the uſe afozeſaty, the ſaid Bobari was ſerſed in his Demeſne as 
of Fee: Foz it might be foꝛ any thing appearing in the Avowzy,that befoze the 
ſato Statute of 27. H 8. Anthony Wingheld had made a conveyance. upon 
confideration to him who had not notice of the ule, ſo as the uſe being ſuſpended, 
when the Sta tute came, it could not be executed, fo2 there was not any ſeiftn to 
the ule, and to that pur poſe he cited the Taſe of 7. H 7.3. where a gift of Trees 
by Ceſtuy que uſe is pleaded, without alledging that the Feoffo2s were 
ſeiſed to the uſe of the Don: at the time of the gift: To that Excep⸗ 
tion it was anſwered by Popham Attozney General, Thit there is a. diffe- 
rencebetwirt the Cale at Barre, and the Caſe of 7. H 7. fo; where a man enti⸗ 
tles himſelf by Ceſtuy que ule, he ought to maintain ſuch title by every necella⸗ 
ry Cixtumſtante, which the Law without erpzeſſing will not intend, but where a 
man alledgeth a matter, which is but a conveyance, there needs no eſpecial reti⸗ 
tal ; as if a man will pꝛetend the grant of a Re ver ſton, that the leflce foz years 
did attozn he needs not to ſhew, that at the time of the Attoꝛnment the Gzantoz 
was ſeiſed, xc. and he cited the Caſe of 10. E 4- 18. Jn Treſpaſſe,the Plain⸗ 
tiff by way of -Replication'made to him a title, that A was ſeiſey and leaſed to 
him at Mill, by fozce of which the Plaintiff was poſſeſſed, until the Defendant 
did the Treſpafſe, and Exception was taken to it, that the Plaintiff in his Res 
plication had not avered, that A was alive at the time of Zreſpaſſe , and it was 
not allowed,foz the lubſequent woꝛds ( by fozce of which the Plaintiff was poſ- 
ſeſled until the Defendant did the Zreſpaſſe ) do amount unto ſo mach, foz 
the Plaintiff cduld not be poſſeſſed by fozce of the ſaid Leaſe at Mill, if A were 
not alive. So here, Bohan could not be here ſeiſed by fozce of the ſaid Statute, 
if the ſeiſin of the uſe which was raiſed by the bargain and ſale had not conti⸗ 
nued until the comming of the ſaid Statute : As to the matter in Law,Gawdy 
concerved that the a ver ment in the purchaſe of the Avoway is contrary to the 
matter of the Avowz2y , fo2 the creation of the Rent ſet fozth in the Avowzy 
pꝛoves, that the Rent is net parcel of the MWBanno2,but a Rent in grofle, and then 
the general averment, that the Rent is parcel of the Mannoz, without ſhewing 
how, againſt the ſpecial matter cf the Avowzy,is not reccivable. And alſo no⸗ 
thing can be by reputation parcel of a Manno: which in rei veritate cannot be 
parcel of a Pannoꝛ, but a Rent charge cannot be in rei veritate parcel of a Man⸗ 
noz, ergo, noz by reputation: Popham contrary; That the averment is not 
contrary to the matter of the Avowzy , foz the matter dif cloſed in the Avoway 
p20ves , that it is not rei veritate parcel of the Pannoꝛ, but it doth not exclude 
Reputation „and the Averment doth not extend ad veritatem facti, which is let 
fozth in the &vowzy, but only to reputation, and ſo both ſtand together well e⸗ 
nough: And that a Rent charge may be parcel of a Mannoz, ſee 22. E 3. 13. 
31. E 3. 23. inthe Led Tiptofts Caſe Where it is ruled, that title made to a 
Kent charge as parcel cf a Pannoz is a good title, and the Afſize awarded upon 
it, and in our Caſe the Reputation is enfo2ced by the (ute at the Court , which 
was alſo reſerved upon the ſaid Feoffment together with the ſaid Kent, ſo as the 
intent of the parties to the Fecttment was, that this Rent ſo reſerved and accam- 
panyed with the ſaid ſute hall be eſteemed a Rent ſer vice, and ſo parcel of the 
Wannoz,and as to the continuance of Reputation it ſufficeth , if at the _— 
the 
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the bargain and ſale afozeſaid, which was 26. H 8. it was by many reputed pars 
cel of the Mannoz, and he cited the Caſe of the Barqueſſe of Wincheſter : The 
Ning gave to his Anceſtoz the Pannoꝛ of Dale and all lands then antea re- 
puted parcel of the ſaid Pannoz, and in > Bill of Intruſion againſt the ſaid 
Parqueſſe he pleaded the grant with averment, that the Land then antea re⸗ 
puted parcel Manerii predict. And becauſe he did not ſhew certainly at what time 
the Land was reputed parcel of the Mannoz, Judgment was given foz the 
Nueenzfoz it might be foꝛ any thing in his Plea, that the ſaid Land was reputed 
parcel of the ſaid Mannoꝛ befoze time of memo2y', which Reputation would 
not fer ve: but ſuch Reputation onght to be within time of memozy and under⸗ 
ſtanding: Me cited allo the Caſe ofthe Earl of Leiceſter. King Edward the fixth 
ſeiſed of the Mannoꝛ of Clibery,of which a Wood was parcel ; granted the ſaiy 
Mood in Fee, which afterwards eſcheated to the King foz Tzeafon ; Queen 
Mary granted the ſaiv'Wood to another in Fee , who granted it to the now 
Queen, who granted the ſaid Mannoꝛ & omnes boſcos modo vel ante hac cognit; 
vel reputat. ut pars, membr, vel parcel. Maner predict. to the Earl of Leiceſter, 
and it was reſolved in the Trchequer;that by that grant the ſatd Wood did paſſe 
ta the Carl, and Judgment was given againſt the Queen, fo2 it was part of the 
Manndz in the time of E 6. at which time (ant hac) without the wozd ( un/ 
quam) ſhall be extended ad quodamcunque tempus præteritum. And Reputas 
tion needs not ſo ancient a Pedigree foz to eſtabliſh it; foz generall acceptance 
will pꝛodute reputation: As the houle of the Lozd Treaſurer now called Tis 
bould was now of late a pꝛivate Pannoz,but now hath a new name by which it 
is known, and that within theſe twenty years, which is not ſo long a time as we 
have alledged foz our Reputation, and would paſke in a con veyante by ſach name, 
fo None · ſuch. But as ts Re putation, J conceive that Reputation is not what 
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this oz what that man thinketh, but that which many men have ſaid oz thought, Reputation 


who have moze reaſon to know it; & quænam eſt inter illos reputatio: There 444. 


was a Caſe ruled in the Exchequer” 13. Eliz, in a Bill of intruſton; the Caſe 
was, that King Hen. 6. was ſeiſed of a Mannez, to which a Neife was regar- 
dant, who purchaſed Lands which the King ſeiſed, and let by Copy as parcet of 
the ſaiv Wannoz,and ſo continued until the time of E 6. who granted the ſame 
to Allice Hardwick,and all Lands, Tenements, reputed parcel ot the ſaid Man⸗ 
no2 ; And it was adjudged , that the ſaid Land fo purchaſed by the ſaid Neife; 
and demiſed by Copy, did paſſe by the ſaid grant to Hardwick, And afters 
wards, the ſame Term, the Juſtices , without anp folemn Argument, ſhewey 
their opinions in the pzincipal Caſe, viz. That this Rent did not paſſe by the 
bargain andſale made as above, by Anthony Wingfield, to Bohan father of the 
Avowant; fo2 here in the pzemiſſes of the Avowzy is not any matter ſet foꝛth 
impozting Ke putation.oꝛ by which it may appear that the Rent in queſtion was 


ever reputed parcel of the ſaid Mannoꝛ, but rather to the contrary, and the bare 


averment of Reputation in the concluſion of the Avowzy is not ſufficient to in⸗ 
dute Reputation. But if the Avowant had ſet fozthin his Avowzy any ſpecial 
matter to induce the Court to concetve a Reputation upon the matter of the 


Avewzy, as to hew that the 1Bayliffs of the ſaid Pannoz had alwapes received 


the ſaiv'Rent as parcel of the ſaid Pannoz2, and as Wayliffs of the ſaid Mannoz 
had atcctunted fo2 it, as parcel of the Mannoꝛ, and that the Leſſees of the ſaid 
Manno had enjoyed the ſaid Rent as parcel of the ſaid Wannoz , the ſame hay 
been good matter to induce a Reputation, and to have incozpozated the ſaid Rent 
with the ſaid Mannoz: and ſo judgment was given againſt the Avowant ; any 
of ſuch opinion (as was affirmed by Wray) was Anderſon, cheif Juſtice of the 
Common Pleas, and Manwood,cheif Baron of the Exchequer. 
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Paſch. 26. Elz. in the Kings Bench. 
XIX. Cham and Dover. Caſe, 


Nan Ejectione firmæ, the Caſe was, that one Michell was ſeiſed of the Pan» 

noz of D, within which diverſe parcells of Land, part of the ſaid Pannoz,were 
cuſtomary Tenements demiſed and demiſable by copy, 8c. accozving to the 
Cuftome of the ſaid Bannoz foꝛ one, two. of thzce lives, within which Pannaz 
there was a Cuſtome, ſcil, that the 02d of the Pannoz,foz the time being, 
might grant Copy-hold eſtates foz life in Reverfion ; The Lozd granted ſuch 
Lands foz life by copy in poſſeſſion, tooke a wife, and granted the ſame Copy- 
hold to a ſtranger in Reverſion fo2 life, and dyed, the Copy-holder in poſſeſ; 
ſion dyed, the Land demiſed by copy is (inter alia) aſſigned to the M ile foz her 
Dower, who had Judgement to recover in a Wizit of Dower, who entred and 
made a Leaſe thereof to the Defendant, who entred, againſt whom, the Leſſee 
of the Copyholder bzought Ejectione firmæ, and all his matter was found by 
Uer dic, and further found, that every Copy⸗holder of the ſaid Mannoꝛ, might 
Leaſe his Copy-hold foz a peare, ad paſturandum, ſed non ad colendum, and that 
the Leaſe made to the Plaintiff was fo2 a year, ad paſturandum, Popham Attoz- 
ney General, of Councell with the Defendans,tocke exception to the Declara- 
tion, becauſe the Plaintiff had declared a Leaſe at the common Law, and the 
Jury have found a Leaſe by the cuſtome which cannot ſtand together: And ſuch 
a Uerdic doth not maintaine the Declaration, as if. the Plaintiff had declared 
upon a Leaſe fo2 years of Lands, and the Jury found a de viſe foz years, &c, 
but the exception was diſallowed by the Court: As to the matter in Law he argu⸗ 


ed, that the Tenant in Dower ſhould hold the Land diſcharged of the Copy 


hold foz her life, and he put this caſe, It the L od of ſuch a Pannoz faketh a 
Wife, a Copy-holder foz life dyeth, the Lozd grants a Renf-charge out of ths 
cuſtomary land, and afterwards grants the ſaid land by copy foz life and dyeth, 
the wife ſhall hold the land diſcharged of the Rent, but the Copy-holder ſhall be 
charged, and he put a difference where the Lozd grants ſuch * * in pol⸗ 
ſeſſion, and where in Re verſion, foꝛ in the firft cale the M ite ſhall hold charged, 
but contrary in the laſt: And he cited the Caſe of one Slowman, who being 
L020 of a Bannoz (ut ſupra) by his Mill deviſed, that his Erecutozs ſhould 
grant eſtates by Copy, and dyed having a Wife, the Executozs make eſtates 
accozdingly, the Wife in caſe of Dower ſhall avoid them: Plowden contr. the 
Loꝛd of ſuch a Mannoꝛ is bound by recogniſance, and afterwards a Copy-holvder 
foz life of the ſaid Pannoz dyeth, the Lozd grants his Copy-hcld, de novo, the 


ſaid new Gzantee ſhall hold his Copy-hold diſcharged of the Recogniſance 


which Gawdy Juffice granted and by Wray if the Loꝛd of ſuch a Bannoz grants 
a Copy-hold foz thzee lives, takes a TWife, the thzcee lives end, the Lo2d enters 
and keeps the lands fo2 a time,and afterwards grants them over againe by copy, 
and dyeth, the copy-holder ſhall hold the land diſcharged of the Dower, and 

is a clear caſe, foz the copy-holder is in by the cuſtome which is paramount, the 
title of Dower and the Seiſin of the Yusband, and by him in the caſe of the 
Earle of Northumberland, 17. Eliz. Dyer 344. That the grant of a copy-hold 
in Reverſion by the Earle of Northumberland, doth not make ſuch an impedi⸗ 
ment as was intended in the condition there, foz it is by the tuſtome, and not by 
the act of the partie And afterwards, the ſame Terme Judgement was given 
fo the Plaintiff, that he and his LeCo2 ſhould hold the lands diſcharged of the 


Dower. 


Paſch, 
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— 
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(Fringe and Lewe, Sir Jobn Smith, and 
Caſe, PeaZes Cale. 


Paſch. twenty (ix E'iz. In the Kings Bench; 
XX. Fringe and Lewes Caſe. 


Ebt by Fringe againſt Lewes upon a Bond, who pleaded, that the condi- 
tion was, that whereas the Defendant was Erecutoz to one Morris Degle, 
that if the Defendant ſhould perfozme, obſerve, fulfill, and keep the Will of 
the ſaid Morris Degle in all points and Articles, actozding to the true intent and 
meaning thereot, that then, & c. and pleaded further, that the ſaid Morris by 
the ſaid Will bequeathed to the Pooꝛe of ſuch a Towne ten pounds, to be diftri- 
buted amongſt them, and alſo to the Church-wardens of the Pariſh ten pounds, 
and fo 1 S thꝛee pounds, and that he had diſtributed the ſaid ten pounds to the 
Pooꝛe, and that he had paid the ten pounds to the Church-wardens; and as to 
thꝛee pounds, he ſaid that he is and alwayes was ready to pay the ſame to the ſaid 


Is it he had demanded if, upon which there was a demurrer : And as to the ,,,,,, priſe 
ten ponnds to be diſtributed amongſt the Pooz,the ſame was holden good enough a good Pics: 


without ſhewing the names of the Pooze amongſt whom the mony was diffribu- 
ted; ſo the pleading of the firſt payment to the Thurch-wardens was holden ſuf- 
ficient without maming of them, See 42 E. 3. breif, 539. Scire facias out of a Re- 
covery againſt Erecntozs, and the Mit was challenged, becauſe it was, Scire 
facias Executoz, not naming their pzoper names; It was holden to be no ex⸗ 
ception, fo2 Executoꝛs are as a co2pozation known in that, they are Executoz 

and as to the third part of the Plea,ſcil. alwates ready and yet is, the plea is well 
enough,fo2 this Obligation (the Conditicn of which being general fo perfozme 
the Wil &c.) hath not altered the nature of the payment of the Legacy, but the _ 


ſame remains payable in ſuch manner as befoze upon requeſt,and net at the peril , . 


of the Defendant. See 22 H6.57 58.11 E4-10.6E6 Br, Tender 60, And 
afterwards the ſame Terme, the Court was clear of Opinion, and ſo delivered 
the Law to the Counſell on both ſides, that in this caſe the Legacies ars to be 
paid upon requeſf,and not at the perill of the Erecutozsin ſuch manner as thep 
were befoze the Obligation, and afterwards Judgement was given againſt the 


Plaintiff, 


Paſch. 26. Eliz. Ia the Kings Bench; 
XXI. Sir John Smith, and Peazes Caſe. 


Ir John Smith bzought Debt upon an Obligation againſt Peaze, who. plead) 
ed, that the Bond was upon condition to perfozme covenants contained in an 
Indenture, and ſhewed what, and that he had perfozmed them, the Plainfiff aſ- 
ſigned the bzeach of one covenant, that where the Plaintiff had leaſed to the De⸗ 


fendant foz yearee, certaine meſſuages by the ſame Indenture, the Defendant 
by the ſame Indentare did covenant to repair all the ſaid Peſſuages, alia quam 
quæ appunctuatæ forent divelli præſcript. dicti Johannis Smith, and ſhewed 
further, that the Defendant had not repaired the ſaid Meſſuages to him demiſed 
as afoꝛeſaid, and averred that the ſaid houſe in which the bzeach of the covenant 


is aſſigned, non fuit durante termino predicto appunRuata divelli, and upon 
that matter of repairation they were at Iſſue, and found foz the Plaintiff "It 
was moved in Arreſt of Judgement, that the Averment in the Replication was 
not ſufficient, foz the Leaſe was made in November to begin the Michael. after, 
and it might be that the Befſuage,in the not repayring of which the  bzeachof Avermenr:; 
the covenant is aſſigned, was appointented to be pulled down, ſeil. divelli, be- 
foze the Terme koz years began, and then the Defendant is not bound to re- 
pair it, and then the beach of the covenant is 5 well aſſigned, and ſo the A ver⸗ 


ment 


Covenant. 


fr - 


A., 21S, 


Averment 
where ſuper- 


Huous, 


. 


—— — — — —̃ —E— w_ 


| Cordall and G:b- 
buns Cale. 


———— — — — 


— — — — — — — 


—ů— 
= — — — —— — — 


ment doth nat anſwer the exception, and becauſe this clauſe (alia quam) 18 in | 


the body of the Covenant, it ought to be ſatisfied by him who pleads it, ſcil. by 
him who allignes the bzeach in the Covenant, in which the ercoption is contains 


ed; As by the Loꝛd Dyer in his argument, in the argument of Stowels Caſe, re, 


pozted by Plowden 376. Where a man pleaded the Fcoffment of Ceſtuy que 
uſe, he ought to plead, that Ceſtuy que ule, at the time of the F2offme at was bf 
full age, ſanæ memoriæ, &c. foz that is within the purview, contr. upon the 
Statute of 4. H. 7. in pleading of a Fine, foz that is in «clauſe by it ſelfe, which 
tonteit of Plowden, the Lo2d Wray denyed to be Law, fo2 he ſaid, he that vleavs 
the Feoffment of Ceſtuy que uſe, oz a Fine attoꝛding tothe Statute of 4. H. 7. 


hall not be dꝛiven to ſhew that the Feotfs2, o2 Conuſoz at the time of the Feoff⸗ 


ment, oz Fine le vyed was of full age, &c. but he who comes in by ſuch Fine, oꝛ 
Feoffment ſhall ſhew the ſame foz his own advantage; and at laſt after many 


motions it was reſolved by all the JuC ices, that the Averment afozeſaid was 


fuper fluous & ex abundanti, foz it had been ſufficient foz the Plaintiff to have 
aſſigned the bzeach of the Covenant in the not repayring of $peſuige without 
any Averment, de non appunctuando, and if the houſe in the not repayring of 
which the bzeach of Covenant is alligned, was appointed to be pulled down, the 
ſame ſhall come in on the Deſendants part to whoſe advantage it trencheth, foz 


farh appointment doth difchirge the Covenant as to that: In the ſame Plea, it 
was moved in ſtay of Judgement that one Sharpe, Salicitoz of the ſaid Sir John 


in the ſaid ſuit, had given eight ſhillings to the Jurozs mean betwixt the 
Charge, and their Uerdict, ind that matter was teſtified by the oaths of two 
men, upon which the Court examined the ſaid Sharpe, who upon his oath denyed 
the matter, and alſo the Foꝛeman of the Jury to whom the mony was ſuppoſed 
to be given, who upon his oath deaye the ſame : And it was moved, ik receipt 
of money by any of the Jurozs ſhould make the Uervic void; and by Wray it 
ſhall not, foz it is but a Milde meanoꝛ, which is puniſhable on the perſon of him 
whn takes the mony : But Gawdy and Ayliff Juſtices,the Uerdict is void. Sce 
24. E. 3. 24. 14 Hl. 7. 1. 20 H. 7. 30. And foz that cauſe the Judgement 
was reverſed. 


Paſch. 26. Eliz. Intr. Trin. 25. Elig. Rot. 492. In the Kingg 
Bench. 


XXII. Cordall and Gibbon, Caſe. 


N an Ejectione firmæ, upon net guilty pleaded this Jury found the ſpeciall 
matter, viz. that one Hierom Heydon was ſeiſed of two Pellnages,wheredf the 
Adion is bzsnght, and came fo Cordall the Plaintiff, and pꝛaped him to lend 
him ten pounds, Cordall asked him, what aſfurance he would give him fo2 the 
re payment ol it. he ant werrd, that he would moztgage to him the ſaid two Mellu⸗ 
ages, whereuponCordal lent him the mon, and afterwards they both went to the 
laid two Youſes, and being befoze the doozs, of them, Heydon called Tenants 
at will of the Monſes, and ſaid to them, Sirs, I have bezrowed of this Cordall 
ten pounds upon thefe Youſes, and if I pay this mony at Michaelmas next, 1 
muſt have my Youſes againe, and if not, then J bargaine and ſell theſe Houſes 
ts Cordall, and my will is, that vou become his Tenants, after which Heydon 
the laid Cordall into the Youſes, and ſeging him in the Heules, he put in the 
eyes ofthe Youſes to the ſaid Cordall, by the M indowes. &c. And it was av» 
judged by the whole Court, that this conveyance,by woꝛd of month, was novd e⸗ 
nough to paſſe the eſtate, ut ſupra, and the werds of bargaine andſale in this 


62,28 E. 3. 11. 


raſcb. 
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Caſe, are as Trong,as of guift and grant, See 38 E. 3. 11. 43 E.3. 11.27 E. 3. 
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raſcb. 26. Eliz, Intr. Mich. 25. & 25. Eliz, Rot. 72: In the Kings 
Bench. 


XXIII. Richard and Bartlets Caſe. 


. 


Orothy Richards Exetutrix of A, her fozmer Pusband,bzought an Action 3 

D upon the Caſe upon a pꝛomiſe againſt Humfrey Bartler, and declared, that qu] ic 
in conſideration of two weighes of Cozn delivered by the Teſtatoz to the Defen- 
dant, he did pꝛomiſe to pay to the Plaintiff ten pounds, to which the Defendant 
ſaid, that actor the Aſumpſit the Plaintiff in conſiveration; that the ſaid two 
weighes were dzowned by Tempelt, and in conſideration that the Defenvant 
would pay to the Plaintiff foz every twenty ſhillings of the ſaid ten pounds 
thꝛee ſhillings four pence, ſcil. in toto thirty thzee ſhillings four pence, did diſs 
charge the ſaid Defenvant of the ſaid pzomife, and averred further; that he hath. 
been alwayes ready to pay the ſaid ſum newly agreed, upon which there was a 
demurrer. Andthe opinion of the whole Court was clearly with the Plaintiff, 
firft becauſe that here is not any conſiveration ſet fozth in the Bar, by reaſon 
whereof the Plaintiff ſhould diſcharge tbe defendant of this matter, fog no pꝛo⸗ . 

fit but damage comes to the Plaintiff by this new agreement, and the eters .. 
vant is not put to any labour a charge by it, therefoze here is not any agrees 
— tar eds oper mp — 4.2 —— 7 * I 15 544. * 5. — 
ang ies 19. Eliz. er, ad tting, that d 
ſufficient, yet becauſe, it is not executed, it is not any Bar: And afterwards 
Judgement was given foz the Plaintiff, 


Faſcb. 26. El. In the Kings Bench. 
XXIV. Lendail, and Pinfolds Caſe. 


12 Treſpalle foz bzeaking of his Cloſe, by Lendal againtt pinfold. the Caſe mas 

| chat, two bꝛaks the Cloſe and ontred, t div the Treſpaſs,the Dwner of the land 7*<{eſac. 
bzought an Action of Lreſpaſſe againſt one of them, and had Judgement, and ax⸗ 
ecution acco2dingly,and afterwarys bzought Treſpaſſs againſt the other, and dey r. 
clared upon the ſame Treſpaſſe : And by Ayliff Juice, it is a good Bar, and v, 665; 

he likned it to the caſe of one Cobham, who bzonght an Action of Treſpaſle of. A 

Aſſault and Battery, and recovered and had execution, and afterwarys 2 * 

an Appeal of Mayhem againſt the ſame perſon upon the ſame matter, the ſai on, — ' 

Recovery and exstution is a food War, &c. ſo here as to the bzeaking of the 757 

cloſe, but net as to the Entry: But by Wray, it is a good Bar foz the whole, 

and he likened it to the caſe of Litrſeton, P1. 376. A Releaſe to one of the Mreſ- 

paſſers,thall diſcharge both,Gawdy agreed in opinion with Ayliff. 


Paſch. 26. Eliz. In tlie Exchequer. 
XXV. Kempe, and Hollingbrooks Caſe. 


12 an Ejectione firmæ foz Tythes, the caſe was upon the Statute of 18. Eliz: 

Cap. 6. By which it is enaced, that no Paſters, and Fellowes of any Col- Tichies. 

ledge in Cambridge, oz Oxford thall make any Leaſe foz life, oz. years at 

any Farme, oz of any their Lands, Tenements, oz other Pereditaments to 

the which any Tythes, arrable Land, Meadow, az Paſture doth, oz ſhall.apper- 

taine, unlefe the third part at leaſt of , ancient Rent be reſerved, and payer 
2 


- 


INI . 1993 


YO Harvey, and Har- 
ey Cale. 


— — « _ nm, 


—— 


— — —— AE EEE En — — 
— — — —— 


| in Cone fo2 the ſaid Colledges, &c. otherwiſe every Leaſe without ſuch 
| Reſervation ſhall be void, &c. It now, the ſaid Statute ſhall be conſtrued to ex⸗ 
tend to Leaſes of ſuch extraozdinary pecuntary Tityes which are not naturall 
£2 paid in kind. Jt was argued, that the ſaid Statute is to be intended of Tithes 
| ; in kind, and alſo of ſuch things to be demiſed which render Cozne, Yay, &c. 
| But the Tithes in London which is the thing demiſed in our caſe, doth not ren⸗ 
| der any ſuch thing, but only mony accozding to the decree made fo2 the payment 
Tiches in Lo- of Tithes in London in the time of E. 5. And although the wozds of the Ota, 
| don. tute be (other Vereditaments) to the which any Tithes, &c. Pet the ſaid Sta, 
tute doth extend to Tithes in grolſe, but they ought to be ſuch Withes which are 
of ſuch nature as Lithe⸗cozn, and Tith hay: And Manhood cheif Baran held 
clearly, that the Leaſe of theſe Tithes is good enough, notwithſtanding the de ⸗ 
fect by the ſpectall Keſer vation which 1s limited and appointed by the Sfatute, 
and ſo by him, a Leaſe of a Youſe, Rent, Pill, Ferry, &c, are out of the ſaty 
Statute : And as to the Tithes, netwithit.inding the woads of the Statute are 
generall, any Tithes,; yet he conceived, the Statute cught to be intended ok 
Tithes of common Right, and not ol ſuch cuſtomary Tithes as thoſe of London 
are, and therefoze, if all the Pariſhoners pzeſcribe in modo Decimon- 
di, ſcil. to pay a certaiye ſum of mony foz all manner ef Tithes, upon de⸗ 
miſe of ſuch a Rectozy, ſuch ſpeciall Reſer vatien is not neceſſary, foz theſe are 
Tithes againſt common Right, and no Tithes are within the purview of the 
ſaid Statute, but thoſe which are annuall, and therefoze a Leaſe of Tithe⸗wood 
is oat of the meaning of this Statute, foz non reaoyanturin annum, and he ſaid | 
that upon a Leaſe of the Tithes of Chirryes, a rent ought to be reſerved accozs 
ding to the Statute, and the Farmer may bzing his Chirries to the Parket, and 
buy Coꝛne. Suit Juſtice contrary, faz the wozds of the Statute are generall, 
and note, that this Leaſe was of the Rectozy of Saint Lawrence in the City k 
London, there was another matter moved in this caſe, becauſe the leaſe where ⸗ 
of the Action is bzought, was made by the name of Paſter or Guardian, and the 
Fellowes, whereas the true name of their Colledge is Paſter and Fellowes. 
Miſnoſmer. And it was argued by Atkinſon, that the ſame is not ſuch a Piſnoſmer which 
makes the Leaſe void, fo2 (five cuſtos) are woꝛds of ſurpluſage, v. 7. H. 6. 13. 
And allo the cale of the Cookes, 20. Eliz. Plow. 531. The Cozporation was by 
tho name of Maſters 62 Governozs and Comonalty, myſteriæ coquorum, &c. 
And they made a conveyance by the name of Maſters o2 Governozs, and Como⸗ 
nalty, artis ſive Myſteriz, &c. the ſame is no ſuch Milnoſmer as ſhall make 
void the con vepanee, fo2z Art and Miſtery are both of one ſenſe. | 
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Paſch. 26. Eliz. In the Kings Bench. 
XXVI. Harvey, and Harveys Caſe. 


Lare Harvey, one ofthe Daughters of Sir James Harvy Alderman of London 
Conſultation, Libelled in the Spirituall Court againft Sebaſtian Harvy, Son and Erecu- 
to of the ſaid Sir James, foʒ a Legacy bequeathed to her by her Father; Sebaſtian 
did uot appear, fo2 which he was excommunicated and taken by a UW zit of ex- 
communicat. capiendo, and imp2iſoned,and afterwards he came into this Court, 
and ſurmiſed to the Court, That the ſaid Sir lames in his life had given to the 
ſaidSebaſtian all his Goods an d Chattells, and was alſo beund unto the. ſaid Se- 
baſtian tn @tatute-ſtaple of two thouſand pounds, whereupon he had a pꝛohibi⸗ 
tion, and now tho Plaintiffs cotincell pꝛaved a conſultation, quatenus nor agitur 
ad validitatem fücti, aut Statuti. And Egerton Solititoz of Touncell with the 
Plaintift cited a Judgment given in the like Caſe betwirt Lodge and Ludding- 
| con, where ſuch aſpectal conſultation was granted: But Wray put a difference 
__ betwixt the ſaid Caſe and the Caſe at Barre, foz here in this Caſe is a gift by the 
lf Te ſtatoz 
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Duke of Nene 
berlands Cale. 


Teltatoz himſelf,but in the Cale cited, the gift was by the Executoꝛ; and alſo 
here is a Statute of two thouland pounds, in which Caſe the Obligations 
which could not paſſe by the deed, hall be ſnbject fo the laid Sta⸗ 
tute. 


Trin. 26. Elix. in the Exchequer. 
XXVII. The Dake of Northumberlands Caſe, 


$ + late Duke of Northumberland ſeiſed of five Peſſuages in the Parikh ; 
of St. Sepulchres London, in the Tenure of W Gardiner, by deed indented 


and enrolled foz money bargained and ſold to 1 L all his Tenements ſcituate 7 


in the Pariſh of St. Andrews in Holborne in the Tenure of W Gardiner, to 
have to the ſaid 1 L foz life, the remainder to K his Daughter in Fee: Atkin- 
ſon , The bargain and ſale is void by reaſon of the Miſnoſmer of the Parich, 
notwithſtanding the truth of the Tenure , foz by the grant and bargain and 
ſale of all his Tenements in the Pariſh of St. Andrews nothing paſſeth ,- and 
the truth of the Tennre ſubſequent ſhall not help it: And dy Man- 
wood chief Baron, the ſale is utterly void, foz the falſity doth p2oceed the 
truth a certainty : And it was argued , that I Lentring by colour of the ſame 
bargain and ſate is a diſſeiſoz; as the Caſe is bet wirt Croft and Howel, 20. 
Eliz. Com. 5 37. Pet ifhe was but Tenant at Mill when he made the Leaſe 
foz veats, the ſame was a Dilleiſin to the ſaid Duke; and then the Duke being 
diCeiſed , he is attainted of treaſon, 10. Marix, And now we are to ſee what 
things accrue to the Queen by the ſaid Attainder: and as to that it was laid, 
that at the Common Law a Night of Entry, thould Eſcheat, but not without 


office found thereof, no moze then Lands in poſſeſſion ; And by the Statute of 


26, H 8. if is © hoe every perſon attainted of high treaſon, ſhall kozfeit 
Tenements which he had of any eſtate of Inheritance, by 

which Statute a Biſhop, Abbot oꝛ Tenant in tayl in ſuch Caſe ſhall fozfeif even 
without Office: But in the Statute of 33. H 3. there is a ſaving fo every 
other perſon all ſuch right poCeCion,ſo as in that Caſe by that Statuts the King 
ſhall not be in poſſeſſion without Dfice,but ſhall have a right, but cannot enter 
befoze Dffice oꝛ after. And he is to have a Sci. facias againſt him, who hath the 
1 he ſhall make his defence as well as he can, and the woꝛds of the 
aid Statute, That the King ſhall be in actual poſſeCton,ſhall not be conſtrued to 
extend fo an actual and abſolute poſſeſion,but ſuch a poſſeſſion only which he had 
at the Common Law after Dffice found, ſo as the Statute doth not give to the 
King a larger poſſeſſion but an eaſier, without the · tirtumſtance of an Dffice : 
And of that opinion was Manwood chief Baron, and Shute ſecond Baron: And 
then it was moved further by Cook, becauſe that the Queen by the Attainder 


hath but a Right ; and the Queen makes the grant of the Beſſuages them⸗ 


ſelves,the ſame grant is void. And he granted that the Queen might grant a 
real Action, and a Right ot Entry; but ſuch a grant ought to be conceived in 
ſpeciall wozds, as to ſay, That the Duke of Northumberland was ſeiſed of five 
Peluages,and by ſuch a one dilleiſed, and after the Duke was attainted, and ſo 
granted, foz the Queen may grant ſuch a Right by reaſon of her Pꝛerogati ve, 
and therekoze the ſame ought to be granted by ſpecial wozds, as in the Caſe of 
Mynes in the Commentaries, and accozving to that was the opinion of the Ju⸗ 
ſkices in Cromers Cafe, 8 Eliz, which Caſe ſee, repozted vy Coke in the Cale of 
the Parqueſſe of Wincheſter, | 
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Error. 
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Irinit. 26. Eliꝝ · in the Kings Bench. 
XXVIII. Dayrell and Thinns Caſe. 


Eau. Dayrell bzought a Mit of Erroz againſt Sir John Thinns upon d 


Judgment had by the Defenvant againſt the Plaintiffs Father of the Bans 
noꝛ of Mexden : And Erroz was aſſigned foz want of warrant of Attozney, 
And the Plaintiff pzayed one Certiorare to the cheif Juſtice of the Common 


Pleas,and another Certiorare to the Cuſtos Brevium, both which returned, non 


inveni aliquod warr, and now Sir John Thinn being dead, the Plaintiff bzought 


another W3it of Erroz by Journeys accounts againſt John Thynn Son any 
Meir of the ſaid dir John Thinn, who appeared and alledged Dimtnution, in hoc, 
that tho Warrant of Attozney is not certified, and pzayed another Certiorare 
unto the cheif Juſtice of the Bench, and another to the Cuſtos Brevium, and it 
was argued by Clark, that in this Caſe Certiorare ought not be granted, foza 


Certificate is in the nature of a tt val, which ſhall not be croſled in the ſame 
' Action; but the parties to the Aaion, and their Yeirs ſhall be bound by it, eſpe⸗ 


cially when the matter is certified by one who is Judge of the Netozd, and that 


Certiorare ſued at the pʒaver ol the Plaintiff ſhall be as peremptozy , as if it hay 
been ſued at the pzayer of the Defendant, fozthe Plaintiff may alledge Dimi⸗ 
nution as well as the Defendant, 7 E 4. 25. by Telverton. And a man 


' cannot have Certierare of a thing which is contrary to the Recozd, which is cer⸗ 


tified, 11 E 4; Io. by Laicon : S Diminution cannot be alledged in this 


Warrant of Attozney » becauſe it hath been certified here, that no Warrant of / 


Attozney is to be found, c. 9 E 4. 32. by Bill 


iny ; Egerton, Sollicitoz cons 


trary : Foz the Certiorare obtained at the ſute of the Plaintiff, ſhall not pzevent 


, 


the Defendant. And the courſe of pꝛoteeding in a Wit of Erroz, when Erroz - 
is aſſigned out of the Reco2zd , and not of a thing within the Deena is luch: 


After Erroz aligned, befoze that a Sci. fac. iſſueth againſt the Defendant ad au- 


diendum errores, the Plaintiff may pzay a Certiorare to the Cuſtos Breyium , in 
whole hands ſuch collateral things remain,foz the Plea Roll doth remain in the 


cuſtody of the cheif Juſtice, but the Dziginal Waits, ENoines and Warrants 
of Attozney remain in the hands of the Cuſtos Brevium;and ſuch a Certiorare 


Court may grant to the Plaintiff , without making the Defendant pzivy to it. 


And notwithſtanding that che Defenvant hath pleaded, in nullo eſt erratum, and 


ſo hath affirmed the Recozd to be ſuch as is certified, yet the Court ex Officio, 


ſhall award a Certiorare to aſſertain themlelves if there be any ſuch Warrant 


of Attozney oz not: which ſee 9 E 4. 32. by Billiny, and therefoze the Certio- 


rare being awa rded, ex Officio, hall not pzejudice the Defendant; and to this 


purpoſe he citedthe Caſe betwixt the Lozd Norris and Bray brook in a Mit of 
Erro2,where the Lozd Norris being Plaintiff pzayed a Certiorare to the Cuſtos 
Brevium , to certifie an Dziginal Mit, upon which a common Recovery was 


had, and had it.and the Cuſtos Brevium certified,that there was no Dziginal; and 


afterwards the Defendant pzayed ancther Certiorare, and had it: and ſo in our 


Caſe here eſpecially , becauſe the Defendant was not party to the Recozd, us 
-. -- hath vay in Court, at the time that the ſaid Certiorare was granted, foz the De⸗ 


- fendant is not party befoze the Sci. facias ad audiendum errores be iſtued fozth as 
gainſt him: and therefoze he comes timely enough to pzay a Certiorare. Ses 
28 H 6. 10. and 11. And J grant that the Certificate upon a Certiorare which 
was awarded after a Sci. fac. ad audiendum errores is peremptozy and final, but 

contrary where it is granted befoze the awarding of ſuch Scire facias : See Book: 

Entries 271. The Plaintiff aligneth Trroz in the Daiginal wWzit , & pete 

br. Domini Regis Cuſtodibus Brevium , &c, ad breve illud origin. certificand. 

and upon the return of the Certiorare, the Plaintiff pꝛaped a Scire facias ad au- 


dien dum errores. And ſee there 293. where it appeareth, fol. 272. that Cer- 
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tiorare iſtued at the ſute of the Defendant in Erroꝛ after he had alledged Dimi- 
nut on: and that is after Scire facias ad audiendum errores returned; and ſee 
Certiorare befoze Sci. facias awarded 271, &c. and this Certiorare is only ex 
officio, and awarded only to enfoꝛm the Court: And in reſpect of the Certiorare 
the cheik Juſtice of the Common Pleas, to whom the Certiorare is directed, is 
but a Piniſter, and not a Judge. And as to the Caſe of 9 E 4. 32. befoze ct- 
ted. he could not have a Certiorare, foʒ he could not alledge Diminution, becauſe 
he had pleaded in Nullo eſt erratum, by which Plea he had confeſſed the Recozy 
which is certified to be a full and perfect Necoꝛd, and fully certified, and againſt 
that m rtter he hall net alledge Diminution: And in our Caſe there is not any 
ſuch contraricty as hath been objected , fo2 the return of the certiorare is, Non 
inveni aliquod warrant. not pꝛeciſelp, quod non habetur aliquod warrantum; 
And thereic2c if che Court now at the pzayer of the Defendant grant another 
ce: tiorare, upon Which is a Refozn (quod habetur warr. Attornat.) the ſame is 
net contraryto the return of the firſt Certificate,but they both may ſtand toge⸗ 
ther,fo2 upon further ſearch ſuch Warrant of Attoꝛney may be found: ſo upon 
the matter the Court ſhall not be enveigled by any ſach contrariety; foz 
(non inveni aliquod Warrant.) returned upon the firſt certiorate, and iuveni 
quoddam warr, ) upon the ſecond certiorare are not meer confrary; And 
it ſecmed to Wray cheif Juſtice, that it would be hard to grant a new certiorare 
in this Caſc, but if any variance conld be alledged it ſhould be otherwiſe, as it 
was adjudged in the Caſe of one Laſſell, who certified no Warrant of Atto2- / . 46 gets. 
ney, and affcrwards it was moved foz another certiorare, as it is here, and be-<--< e. 
cauſc the Oziginal was inter Johannem Laſſels ar. executor, Teſti. &c. where 
he was not named Executoz in the firfk certiorare; upon that matter a new cer- 
tiorare was granted. 


Diminution. 


Trix. 26, Elz. in the Kings Bench. 
XXIX. Withy and Saunders Caſe. - 


W [thy libelled againſt Saunders in the Spiritual Conft ,/ and now came Tychs will not 
Aunders and ſurmiſed , that Withy had libelled againft him foz Tyth- — ol 2 anc 
araſſe, and ſhewed, that all the claim that Withy had to the laid Cytbs _ 
was by a grant made without deed , and by the Law ſuch things would not 
paſſe without deed; And alſo that the Spiritual Court would not allow !of 
this Plea, and therefoze pꝛaped pꝛohibition: And the Court upon the firft Po⸗ 
tion conceived a pꝛehibition ſhould paſſe , foz if the grant be without deed, no⸗ 
thing paſſed, and then hath not Withy cauſe to claim theſe Tyths againſt the 
ſaid Saunders. And notwithſtanding that Tyths are quodam modo ſpiritual 
things, and ſo demandable in a Court of that nature, yet now in divers reſpects 
they are betone a Lay-fee, and lay things, foꝛ a Wait of Aſtze of Mortdaunce- 
ſter,and in Aſſize of novel diſſeiſin lyes of them, and a Fine may be levyed of 


at another day the matter was moved, and the Court was clear of opinion, that 
a conſultation ſhould be awarded, fo2 whether Withy hath right oz not right to 
theſe Tyths, Saunders of common right ought to pay his Cyths, and he ought to 
ſever them from the nine parts,and whoſoever takes them,whether he hath right 
to them oz no right, Saunders is diſcharged : But Saunders may pꝛeſcribe in mo- 
do decimandi, without making mention of any ſeverance, and may ſurmiſe, that 
tte Tyths do belong to I S, with whom he hath compounded to pay ſuch a ſum 
fc2 all Tyths, and afterwards a conſultation was awarded. 


Stacy, and Car- 
ters Ca fe. 
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Tris. 26. Elz. in the Kings Eench, 
XXX. Stacy and Carters Caſe. 


ATacy bꝛaught an Action of Treſpaſſe fo2 bꝛeaking his Cloſe againſt Walter 

Carter, and declared of a Treſpalſe in Somers-Land in "Tunbridge ; The De 

( fendant pleaded, that heretofoze he himſelf bzought an Allie of Novel diſſeiſin 

againſt the now Plaintiff , and ſuppoſed himſelf to be diſetſed of his Free⸗ hold 

in Lec juxta Tunbridge , and the Land where the Tre paſſe ſuppoſed to be done 

was put in view to the Kecoguitoas of the ſaid Allize, and further averred, that 

the Land where, &c. and the Land then put in view is one and the lame, &c, 

upon which there was a Demurrer: Exception was taken to the fo2m of the 

SO Demurrer, becauſe in the percloſe and concluſion of the Demurrer theſe woꝛds 

are omitted, Et hoc paratus eſt verificare. But as to that, it was ſais by the 

Court, that the Demurrer was well enough, with o2 without ſuch Averment in 

the concluſion of it, which ſee oftentimes in the Commentaries, &c. and in the 

book of Entries 146. the greater part of the Demurrers have not any ſuch 

concluſion, Another Exception was taken to the barre , becauſe the Defens 

dant pleads , that heretofoze Walter Carter had bꝛought an Allize againſt the 

now Plaintiff, c. and that the Land put in view to the Recognitozs ok the Al⸗ 

ſize per præfatum Warrbamum Carter, &c. and the Land where,&c. is all one, 

&c. here is Warrhamum fo2 Walterium, and notwithſtanding that, it was after 

i | demurrer, and not after verdict,if was adjudged amendable, and as to the matter 
of the barre, it was ſaid by the Defendants Council, that recovery of Lands in 
| one Town, by precipe quod reddat, is not a barre fo2 Lands in another Town,bnt 
| * where the recovery is by Aſſize it is otherwiſe , fo2 there the Plaint is general 

| ; Se lib. tento, and the Plaintiff ſhall recover per viſum Juratorum, and the view 

is the warrant of the Judgment and Execution. And therefoze if a recovery 

in an Allize be pleaded in barre, not compꝛiſed, is not any Plea againſt it, as in 

the Caſe of ret veries upon a Precipe quod reddat ; but not put in view, and ſo 

| 9 not compꝛiſed, &c. which pꝛoves that the Recoꝛd doth not guide the recovery, 
1819 0 but the vie ol the Jurozs, Dee 26 E 3. 2. Allize bzougbt of Lands in D. the 

* Tenant ſaich,that he holdeth the ſaid Lands put th view joyntly with A, not nas 

| d in the Mzit, &c. and ſheweth the deed of the Joynt⸗tenancy, which ſpeaks of 

| Tenements in B. the plea holdeth good, becauſe he alledgeth the Joynf-tenancy 

and the Lands put in view: See act. 24 E 3. It was ſaid on the Plaintiffs 

| ide, that recovery.of Land in Lee juxta Tunbridge could not extend to Lands in 

| Tunbridge, no moze then a recovery of Lands in one County can extend to 

1 Lands in another County: See 23 E 3. 16. Afſize of Novel diſſeiſin bzought 

i of Wands in N, the Defendant pleads recovery in Allize, &c. bzought befoze 

* by him againſt the now Plaintiff of Lands in H, and the ſame Lands put then 

and now in view, and adjudged no barre. See alſo 16 E 3. 16. in an Allize 

of Tenements in W, the Tenant pleads a Recovery of the ſame Lands againſt 

one Aby Alſize bzought of Tenements in C. which was found by the Allize, that 
C isa Hamlet of W,. and the OREN notwithſtanding that recovery ſo plead / 

ed had Judgment, foz a recovery of Lands in one Town ſhall not be a barre in 

an Aſſize of Lands in another Town, See Br. to Judgement, 66 10 E 3+ 

And the whole Court was clear of opinion, that the plea in barre was not good, 

ko in the Aſltze. witch is pleaded in barre in the pꝛincipal Caſe, the Tenant 

ther who is now, Plaintiff in this Action of Dreſpaſſe , pleaded Nul tort net 

di eilin, which plea, as to the Freehold in Lee juxta Tunbridge, and therefoꝛt it 

cannot be like to the Caſe which hath been put off, 26 E z. fo2 there the Te⸗ 

nant pleaded , that he held the ſaid Lands put in view joyntly, foꝛ there he a- 

greeth with the Plaintiff in the Lands demanded , the which Lands are put in 
view; 
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vicw ; but if in the Caſe at barre the Defendant being Plaintiff in the Aſ⸗ 
fize,the now Plaintiff being then Tenent, had pleadedfothe Land put in 
view in barre, and the Plaintift in the Allize had recovered, now in this Actt- 
on of Lreſpaſſe the Platntiff in the Allize being Defendant in the Action of 
Lyeſpalſe, might well plead this Recovery in barre, foz by his plea in the AC; 
ſize he hath tyed himſelfto the view, and fo the Land put in view, but it is 
not ſo in the Caſe at Barre, where the Tenant in the Allize pleade, nul ſort, 
nul diſſeiſin, fo2 there he doth not plead erp2eſly to the Land put in view, but 
to the ſuppoſal of the Plaintiff ſc; de libero tenemento in Lee juxta Tunbridge: | 0 
afterwards Wray, with the aſſent of the other Juſtices awarded, that the 
Plaintiff ſhould recover his damages: Ser by Wray, 44 E 3+ 45. in Aſ- 
ſize of Tenements in B, the Plaintiff pleads, that he himſelf bzought an * 
Allize of the ſame Tenements, and his plaint was ol Tenements in E, and 
the lame Tenements put in view, and retovered, and holden a good Plea, be- 
cauſe the Tenant hath ſaip,that the ſame Tenements were put in view, and 
that on by Aſſize, upon which the Plaintiff ſaid, not put in view, and ſo not 
compiled. 


Trin. 26. Elz. in the Kings Bench. 
XXXI. Benicombe and Parkers Caſe. 


[2 an Action of Treſpaſſe the Jury found this ſpecial matter, that the 
G2andfather of the Plaintiff was ſeiſed, and made a Feoffment to the uſe 
of himſelf fo2 life, the remainder to the uſe of John Father of the Plaintiff 


of bargain and ſale, without any woꝛds of Dedi & conceſſi, conveyed the Lands 
tothe uſe of A in Fee, and in the ſame Indenture was a Letter ot Atomex to 
make Livery , which was made acco2dingly ; and the ſaid A by the ſaid An- 
denture covenanted, that if the ſaid John ſhould pay befoze ſuch a day to the 

ſaid A fozty ſhillings , that then the ſaid A and his Veirs would ſtand ſeiſed, 

&c. to the uſe of the ſaid John and his Peives;and if the ſaid John did not pay, 

&c. then if the ſaid A did not pay to the ſatd John within four dapes after 

ten pounds, that then the ſaid A and his Yeirs from thencefozth ſhall be ſeiſed 

to the uſe of the ſatd John and his Yeirs , &c. and the ſaid John covenanted 
further, by the ſaid Indenture , to make ſuch further aſſurance as the Council 

of the ſaid John ſhould adviſe. Fach party failed of payment. John jevyed a 

Fine to A without any conſideration;it was adjudged upon this matter a good e /-/. 
Feoffment well executed by the Livery , notwithſtanding that the wozds of 4,99 961 a) 
the conveyance are only by bargain and ſale ; and that the Covenant to be 

ſeiſed to the new uſes upon payment, and not payment being in one and the GY 
ſame deed , ſhould raiſe the uſe upon the contingency , acco2ving to the limi⸗ - 74. -7 © 
_ of it; and Judgement was given foz the Plainfiff accozd⸗ ( 755 4 
ingle. Not. 3. 


977007, (9h. 


Trin. 25. Eliz. in the Kings Bench. 
XXXII. Bedowes Caſe. 


15 an Action of Debt upon a Bill ſealed againſt one Bedow; he demany- 
ed Dyer of the Bill, which was, Memorandum that J John Bedow have a- Debi. 
greed to pay to RS the Plaintiff twenty pounds, and thereupon there was a 
Demurrer, fir c, that the deed wanted the wozds, In cujus rei teſtimonium, &c. 
but notwithſtanving that the Court held the _ good, and faid ſo it was lately 

adjudged; 
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adjudged : Another matter was becauſe the words of the contrac are in the 
p2eter tence, I have agreed, but notwithſtanding that exception the Plaintix 
had Judgement to recover, as by Wray,thele wozds,dedi & conceſli,accozding ty 
the Gzammaticall ſence imply a guift pꝛecedent. but yet they are uſed as wozyg 
of a pzelent conveyance, and Judgement was given foz the Plaintiff, 


Paſch. 27+ Eliz, In the Common Pleas, 
XXXIII. Aarſhe and Smith: Caſe. 


Eorge Marſh bzought a -Replevin againſt Smith and Paget, who make 
cas as Baylies to Ralph Bard, and upon the pleading, the Caſe 
was, That Sir Francis Askew, was ſeiſed of the Pannoz of Caſtord in his 
Demeſne, as of Fee, which Mannoz, did extend unto Daſton, North - kelſey, 
South · kelſey D and C, and had demeſnes and ſervices,parcetl of the ſaid Pans 
no2;in each of the ſaid Townes, and ſo ſeiſed, granted, totum manerium ſuum 
de North-kelſay in Northkelſay, to the ſaid Bard and his Heires, and granted 
further, all his Lands, Tenements, and Yereditaments, in North-kelſey, 
and to that grant, the Tenants in North-kelſey did attoꝛne; And the Land in 
which the ſaid Diſtreſſe was taken is in North-kelſey; the only queſtion in 
the caſe was, if, by this grant to Ralph Bard, a Mannez paſſed, oꝛ not: And 
the caſe was argued by the Juſtices; And Periam Juſtice argued, That ups 


on this grant no Mannoz palled, foz befoze the grant, there was no Mannoꝛ of 


North · kelſey, oʒ in North-kelſey, therefoʒe no Mannoꝛ can paſſe, but the Lanys 
and ſervices in North · kelſey ſhall paſſe as in groſle, fo2 they were not known 
by a Mannoz, but foz parcell of a Pannoz : And a Panndz is a thing which 
cannot be ſo eaſily created, fo2 it is an Yereditament which doth conſiſt of 


Manner, what manp reall things, and incoz porated together befoze time of memozy; comp 


It is. 


Repurarion, 


mon reputation cannot be intended of an opinion conceived within thꝛee 0; 
four years, but ot long time; And appenvancy cannot be made pꝛeſently, but 
by a long trac of time: As an Advowſon in groſſe cannot be made by an Ag. 
appendant, and the Queen her ſelfe by her Wetters Patents cannot make a 
Mannoꝛ at this dap, a multo fortiori,a ſubject cannot; and the Queen cannot 
by her Letters Patents without an A of Parliament annex a Pannoꝛ to the 
Dutchy of Lancaſter, whichſee 1. Ma. Dyer 95. And where it is uſuall, that 
the Queen voth grant Lands, tenendum de manerio ſuo de Eaft- Greenwich in 
communi ſoccagio, it upon the death of ſuch a Gzantee witheut heire, the ſaid 
Land doth re vert unto the Queen in point cf Ef-cheat, the ſaid Land ſhall 
not be parcell of the ſaid Mannoꝛ, foʒ the demur was not parcell of the Pans 
no2 in truth, but in reputation: And he cited a caſe, that the Lozd Sturton 
was ſeiſed of the Mannoꝛ of Quincamore, and was alſo ſeiſed of the Manno of 
Charleton which was holden of the ſaid Bannoz of Quincamore ; The Load 
Sturton was attainted of Felony ; and afterwards Queen Mary gave the 
ſaid Barinoz of Quincamore to Six Walter Mildmay cum ſuis omnibus juribus 
& parcellis, it was adjudged that the Bannoz of Charlton did paſſe,fo2 it is now 


Jen, ga hecom? parcell of the Bannoz of Quincamore, and A grant, that things which 


2 / 
32 . ll, 


goe with the Land ſhall paſſe well enough: As if the Queen grant to thzee 


Grants of the Coparceners of thzee Mannoꝛs, the liberty of Marden in all the ſaid thee 


King, 


Mannoꝛs, they afterwards make part ition ſo as each Coparcener hath a Man⸗ 
no2, and the one of them grants her Bannoz, the Gzantee ſhall have War 
rant: But ik the Queen grant a Leet (ut ſupra) and the Coparceners make 
Partition, and each of them hath a Þannoz, thee ſhall not have alfo a Veet, 
but the Leet which was granted doth remain in common, and there ſhall not 
be there, upon ſuch partition, ſeverall Leets: And alſo J grant that in the 
caſe of two'Toparceners of a Bannoz, if to each of them upon partition _ | 


IN. 10 


— 


Marſbe and Smiths 
Caſe. 


lotted demeanes and ſervices, each of them hath a Pannos, fo2 they were com, 
pellable to make partition by the common Law being in by deſcent, Dee 26. 
H. 8. 4. 9 E. 4+ 5+£ontcary of Joynt-tenants, foʒ they are in by purchaſe, and 
were not compellable by the common Law to make partition, x therefoze upon 
partition betwixt them a Rent cannot be reſerved foz the equality of the par⸗ 
tition : And in every Bannoz a Court is requiſite foz a Court Baron is in- 
cident to a Pannoꝛ, but a Court cannot at this day be founded oz erected, but 
it ought to be of long time: And in our Caſe, no Court hath ever been holden 
in North-kelſey : And if J be ſeiſed of the Bannoz of B which extends into 


RT 


Court Baron, a 


ke C and B, and J grant my Mannoꝛ of B in D, now a Bannoz paſſeth, and doth 
iſe extend into D, and the reſidue which is in C ſhall remaine in mee in groſſe, 
is v. 9. E. 4. 17. Catesby; Amd if I be ſeiſed of a Bannoz which doth conſiſt of 
. ſervices, and of twenty Free-holders, and one hundzed Acres of Demeſnes, 
is and I grant the ſervices of my twenty Free-holvers, « fozty oz twenty Acres 
im of the ſaid one hundzed Acres, a Pannoz ſhall paſſe, although it was not gran⸗ 


ted by the name of a Bannoz; but if J grant the ſervices of thzee, four, oz five 


1 of my Free⸗holders, and fozty oz twenty of the ſaid one hundzed Acres, upon 
in ſuch a grant no Þannoz ſhall palle : Windham Juffice contrary, Wee are 
in not here to ſpeak of the creation of a Mannoꝛ, that is a fozrain matter, but 
nd we are here toconſider upon the dtviſion, and appoationment of a Pannez, 
p⸗ they that have argued in this caſe at the Bar, have ſtood much upon the 
of woꝛds of the Conveyance, manerium ſuum de Nortly kelſey, and that Sir Fr. 
ds Askew at the time of that aſſurance, had not any Pannoz cf North-kelſey, 02 
ba in North: kelſey, but that is net any reaſon, foz if Ceſtuy que uſe (meane be- 
ch tween the Statute of 1 A. 3. & 27 H. 8.) will make a Fecffment of the 
of. Pannoz which was in ule, by theſe wozds, manerium ſuum, the ſame had been 
* good, and pet it is not manerium ſuum,, but the Pannoz of the Feoffees, but 
9 it map be lald ſuum, dy proce namy of the pꝛofits accoading to the truſt and con⸗ 
at fidenice repoſed in the Feoffees; ſo in out caſe, in as much as Sir Fr. Azkew 
” had befvze this grant aſwell demeſnes as ſet vices in North - kelſey. it may col- 
* laterally bs ſaid 4 Manno: there, and notwithſtanving that tempore con- 
of ceſſionis (proprie loquendo) no Bannoz was in North- kelſey, yet new upon 
he opezation of the Lam, upon this grant a new Pannoz Hall riſe; foz in diverſe 
af caſes where a thing which was not in eſſe befoze, upon a grant, may riſe: Ag if 


I grant unto you out of my Land a Rent de novo; And alſo a thing which 
id. was net in eſſe befoze, may upon a grant take upon it a new nature; as if I, 
ſeiſed of a great Mood, grant to you Eſtovers out of it, they were not befoze 


" in me but as TUoods and Tre:s, now by this grant they are become Eſtovers 
* in the Gꝛantee, ſo as they are in the Gzantes in another nature, then they 
of were in mee: So in our cafe, although North. kelſey was not a Pannez in 
* Dir Francis Askew, vet now upon tho grant it is a Wannoz in Bard, 9 E. 4. 
he 17, And as to the matter which hath been objected, becauſe a Court cannot 
A now begin, the ſame is not any reaſon, fez the Court Baron is incident to the 
w Panoz, and alſo to every part of the Pannoz, and ftranſitozy through the 
< whole Mannca, and if Sir Francis Askew had ſold all the demeſnes of the 
1 no2 in Caſtord, where the Ceurt Baron foz the ſaid Wannoz had al waves been 
ee held and not elſe⸗where, vet ſuch a Court might be holden in any part af the 
w Demeanes in any other of the ſaiv Tewnes: The Lozd Anderſon, to the ſame 
ro purpoſes it hath been argued of the other five, that the Pannoz doth not paſſe, 
te becauſe the grant is in theſe w62vs, manerium de North. kelſey , in North- 
t kelſey, J conceive that theſe wozds (de North · kelſey) are void, as matter of 
of ſurpluſage and the grant ſhall be cunſtrued as if the woads had been manerium 
” ſuum in North. kelſey: And a Manns? isfuth a thing, as may be vetezmined, 
* divided, and ſuſpended: As if the Lozd of a Pannoz leaſeth-foz yeats all the 
d Demeanes of the Bannoz, the tr is ſuſpended during the terme — 
2 year 
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Allineton and Bales 
Caſe. 
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FesXument in Fee be made to two with warranty, and the one of them relea⸗ 
leth the warranty: vide L 5. E 4. 103. A ſeiſed of a Manno which extend⸗ 
eth in four Towns, B, C, D, and E, and he gives his Pannoz in B, C and D 
by this gift the Pannoz and all that is in the ſaid four Towns paſſeth. And he 
cited allo a Caſe 21 E 4. 3. The Lozd of a Manno; ercced a Chappel with⸗ 
in his laid Pannoꝛ as a Chappel of Taſe , &c. and aſter wards it is a Pariſh⸗ 
Church, now it is become pꝛeſentable; an Advowſon appendant, as the ſoil 
upon the which the Church is built is parcel of the Pannoz. See 32 Hs, 9. 
One Pannoz may be parcel of another Pannoz, as A holdeth of B twenty 
acres of Land, as of his Pannoz of C, which Mannoꝛ B holdeth oi D, as of his 
Manno of E, B dyeth without Year, ſo as his Mannoꝛ of C is eſcheated unto 


D; now the twenty acres are helden of the Pannoꝛ of C as they were befoze,. 


and the Banno2 of C is by the Eſcheat become parcel of the Mannoꝛ of E: 


And by Leaſe of the Mannoꝛ of E it ſhall pale, and I do not know any diffe⸗ 


rence now between the Taſe of Parceners , and the Caſe cf Joynt-tenants, 
foz now they are both equally compellable to make partition: And he cited 
the Caſe of one Eſtopp. lately adjudged ,v:z, the Queen was ſeiſed of the Re- 
cozy of D, which extended ints the Counties of Lincoln and York, and the 
Queen granted her Rectozy of D in Lincoln, theſe are ſeveral grants, and now 
upon the matter they are become ſeveral Recozies. And as to that which 
hath been objected concerning a Court Baron which ought to belong to this 
new Yannoz , and that ſuch a Court cannot now at this day be erected,” and 
there koꝛe hers cannot be a Mannoꝛ; here needs not the erection of any new 
Court but fozaſmuch as the Court Baron befoze this grant might be by Law 
holden in any place within the Mannoz: therefoze every part of the Demeans 
of the Mannoꝛ is capable of a Court to be holden there. As where one is ſei⸗ 


ſed of a Panng2 to which an Advawſon is appendant ; now is the Advowſorr © 


appendant not only to the ſaid Mannoz but to e very part of it, foz if he alien 


an ac re, partel of the Panuoz with the Ad vowſon, the Advowſon is now appen⸗ 


dant to the ſaid acre ; Ber 43 E 3. 26. So in the Caſe at Barre, betauſe 
fhis liberty and franchiſe of a Mannoꝛ is thꝛoughout the whole Mannoz, and 


in every part of the Services and Demeſnes, upon this grant of the Services 


and-Demeſnes in North-kelſey,and of his Mannoꝛ in North-kelſey,a Bannoz 
palleth; which Windham alſo granted and agreed unto · Note, at this time 


there were but thzce Judges in this Court: And afterwards Judgment was 


given foz the Defendant, | | 
Paſch. 27 Eliz. in the Kings Bench, rot. 584. 
XXXIV. Alington and Bales caſe. 


A fogen and others. Executozs of Dir W Cordel late aſter of the Nols. 


A b2ought an Action of Debt againſt Bales : the Caſe was this, one Breame: 
being ſeiſed of certain Lands, by Jndenture, bargained and ſold the ſame to 


one Platte by theſe woꝛds (give, grant, bargain, ſell) and by the ſaid Anden⸗ 
ture covenanted with Platte, that the ſaid Platte and his Heires ſhould quietly 
enjoy: the ſaid Lands without interruption of any perſon oz perſon$ : And 
afterwards certain controverſies riſing betwirt them concerning the ſaid 
Lands, the ſaid Beame and Platte ſubmitted themſelves to the award and ar⸗ 
bitrament of Dir WCordel,to whom they were bounden ſeverally fo2 the per⸗ 


fozmance of ſuch award, the which Sir W amongſt other things awarded, that 
the ſaid Platte and his Yetres ſhould enjoy quietly the ſaid Lands, in tam am- 
plo modo & forma, as the ſaid Land is conveyed and aſſured by the conveyance © 


and aſſurance afozeſaid ; And the truth was, that the ſaid Breame at the time 


vears as lately it hath been adjudged. And a warranty may be divided, as if a a 
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loud and Sir John 
Perrotts Cale, 
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of the laid Aſſurance was bounden in a Recognizance of fix hundꝛed pounds to 
one More, 1 15. Eliz. and afterwards More 16 Eliz. ſued a Sci, fac. upon 
the ſaid Recognizance; and 18 Eliz. the bargain and ſale afozeſaid was 
made; andafterwards 19 Eliz, More ſued fozth Execution by Elegit, and 
the moyety of the ſaid Land aſared ts Platte was delivered in Execution to 
More. And if upon the whole matter the Arbitrament was bzoken was the 
que ſtion, it was argued by Godfrey, that the Plaintiff ought to be barred, and 
firſt , he conceived that theſe woꝛds in the Indenturs ( give and grant) did 
not help the Action,foz the Lands paſſed with a charge, and the general woꝛds 
Dedi & conceſſi,vo not extend to this collateral charge, but to the direc right g. 279 
of the Land only, but if a ſtranger had put out the bargaia there,upon ſuch ge-//-4 3657 a. 
neral wo2ds,an Action would lte,but as the Caſe is,they do not give any cauſe ITY; 
of Action,foz the Recognizance was a thing in charge at the time of the Aſſys £+/ 42 
rance: and vet ſee 31 E 3. Br, Warr. Charta, 33, A enfeoffeth B with 
warranty, who bzings a Warrant in Charta and recovers pro loco & tempo- 
re, and afterwards a ſtranger doth recover againſt him a Rent charge out of 
the ſaid Land, and it was holden, that upon the matter B ſhould have exetuti⸗ 
on: the ſpecial wozds of the Arbitrament, upon which the Action is bought, 
are, that the ſaid Platte and his Heirs ould enjoy the ſaid Lands in tam ampl. 
modo & forma, as it was aſſured and conveyed to the ſaid Platte; ergo, not in | 
moze ample manner: and the the ſaid Land was conveyed to Platce,chargeable 4. 4 
to the ſaid Recognizance,therefoze if Platte enjoy it charged, there is no cauſe fo: os 
of Acticn: And as to the Covenant in the Indenture, that Platte and his Beirs 77": ©" 
ſhould enjoy quietly the ſaid Lands without interruption of any perſon , the / 4 25 
ſame is a Collateral ſurety ; and the wozds of the Award are, that Platte ſhall 1 
enjoy it in tam ampl. modo & forma, as it is conveyed and aſſured by the aſlu⸗ 
rance afaeſgid without interruption, theſe are not woꝛds of aſſurance, toʒ the 
aſsurance dh conſiſt in the legal woꝛds of paſſing the eſtate:ſcil.bargain Tale, 
Dedi conceſſi, and in the limitation of the eſtate, and not in the woꝛds of the 
Covenant: And therefoze it hath been adjudged,thatif I be bounden to A in 
an Obligation to aſſure ts him the Pannoz of D, &c. if A fender to me an 
Indenture of bargain and ſale, in which are manyCovenants,J am not bound 
upon the peril of my Bond to ſeal and deliver it. Alſo here doth not appear 
any interruption againſt the Covenant in the Indenture, , foz here is not any 
lawful Execution , fo2 it appeareth here , that More hath ſued Execution by 
Elegit. 4. yeares after the Judgment in the Scire facias , in which caſe he 
ſhall be put to anew Scire facias, fo2 the Sheriff in this Caſe ought to have re⸗ 
turned, that the Conuſoz after the Recogntaznce had enfeoffed divers perſons, 
and ſhewed who, and upon that matter returned, the Conuſee ſhould have a 
Sci. facias againſtthe Feoffees , vide F. N. B. 266. And the Court was clear 
of opinion againſt the Plaintiff, 
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Trin. 27. Eliz. in the Kings Bench. 
XXXV. Floud and Sir John Perrotts Caſe. 


Loud recovered againſt Sir John Perrott,in an Adion upon theCaſe upon 2 £42 
a pꝛomiſe, eighty ſix pounds, againſt which Floud one Barlow affirmed a , ; 
Plaint of Debt in London, and attached the ſaid money in the hands of the „, 3 
ſaid Sir John, and had erecution accozding to the cuſtom of London. And l 
now the ſaid Floud ſued a Scire facias againſt the ſaid Sir John, who appeared, 
and pleaded the ſaid Execution by attachment; upon which Floud the Plains 
fiff did vemurre in Law: And it was adjudged no plea, foz a duty which ac⸗ 
crueth by matter of Recozd cannof be attached by the cuſtom of London. And 
notwithſtanding that the cuſtom of London be layed generally in aliquo debi- 
to, and damages recovered are quoddam debicum,as it was urged by the Coun- 
| | cel 
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. Eliz. of Bankzupts, that ſuch Commiſſioners could not entermeddle with ſuch 


2 ＋ | 56. 5/7 
L,/: 352, 6; 287. the grant to the Bayoz,8&c, was utterly void fo2 the incertainty of the thing 


_— —— 


fords Caſe. dens Caſe. 


til of the Defendant : Yet the Law is clear, that Judgemnts given in thy 
Judgemenrs Courts of the King ought not, no2 cannet by ſuch particular cuſtoms be de⸗ 
— Kings feated & avoided, as it was lately adjudged in a Weſtern Caſe, damages wert 
be defeared by re topered, the Sheriff by virtue of a Fieri facias levyed the monep, which on 
particular cu. to Whom the Plaintiff was endebted, did attach by the cuſtom, in the hands of 
ſtoms of pla- the Sheriff ; but it was adjudged the attachment was not good, foz the cuſtom 
ces. of attachment cannot reach upon a thing of ſo high a nature as a Recozd is 
the ſame Law of Debt upon a Recognizance and Statute, &c. and it was al⸗ 
firmed by Wray cheit Juffice, that upon great deliberation it was agreed, by 
Bromley Lo: Chancelloz himſelf, the Lozd Anderſon, Mead and Periam Jufth | 
ces, that where a Perchant, having in an Action recovered certain damages, 
became Bankrupt, upon which iſſued a Commiſſion upon the Statute of 13. 


30 Sir Walter Hunger- * and Jor- 


damages, to diſpoſe of them to the Creditoꝛs, accozving to the ſaid Statute: 
But now ſee the Statute of 1 Jacobi. The Tommiſſioners have power to 
diſpoſe of ſuch debts, &c, 


Trinit. 27. Eliz: in the Kings Bench. 
XXXVI. Sir Walter Hungerfords Caſe. 


N a Replevin by Sir Walter Hungerford, the Caſe was this, the Queen be⸗ f 
Gcanrs of the Ling ſeiſed of a great Maſt called Ruddeſdown in the Parich of Chipnam, 
t 


King. granted to the Paxoꝛ and Burgeſſes of Chipnam , the moyety of a Pard-land 
in the ſaid Waſfe , without certainty in what part of the Wafte they ſhouly 
have the ſame,o2 the ſpecialname of the Land, oz how it was baunded, and 
without any certain deſcription of it. And afterwards the @theen granted 

to the ſaid Sir Walter the ſaid Waſte , and afterwards the ſain Bayoz am 

Burgeites by warrant of Attozniey under the Common Seal,authozized one A 

| to enter in the ſaid Wafte, and in the behalf of the ſaid Bayoz and Burgeſſes 

Election. to make eledivn of the ſaid moyety,8:c. who did [o accopvingly. And upon 

this matter given in evidence the parties did demurre in Law, and the Jury 

were diſcharged. And it was holden and reſolved by the whole Court, that. 


1 granted: And if a common perſon do make ſuch a grant it is good enough, 

# 28+ 2 and there the G2zantee may make his choice where, c. and by ſach choice ex 
ecuted , the thing hall be reduced into certainty : which choice the Gꝛantet 
cannot have againft the Queen, which difference was agreed by the whole 
Court: And it was further holven, that this grant was not only void againft 
the Queen her ſelf, but alls againſt Sir Walter Hungerford her Patentee. 
It was further holden by the Court, that if a common perſon, had made ſacha 
grant, which ought to be reduced to certainty by Election,and the Co2pozation 
to whom the grant was made (ut ſupra ) ſhould not make their election by 
Attozney, but after that they were reſolved upon the Land, they ſhould make a 
ſpecial warrant of Attozney, reciting the grant to them, and in which part of 


- 


the ſaid Mate their grant ſhould take effec,Eaft, Meſt, &c, oz by buttals, 
&c.Accozding to which direction the Aftozney is to enter, &c. | 


Trinit, 27. Elix. in the Common Pleas, 


XXXVI. Watts and Jordens Caſe. 
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N Debt by Watts againft Jorden, pzoceſſe continued until the Defendant 
was Out /lawed, and upon the Capias ut lagatum he appeared and diene, 
ſue, 
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F, taking money toz the ſame of F. It in title made by the Conuſee to the 


the Feoffment oz grant of Ceſtuy que uſe by the Statute of 1 R 3. 


— 4 


that the Church upon the pzeſentment to which the Action is bzonght is a 
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Albany and the Biſhop 31 
Tot St.Aſſaphs Caſe. 


ifue, which was foundfoz the Plaintiff, and Judgement given accopdingly, Er. 

And now came Jourden and calf in a Wait of Erroz, and aſſigned foz Erroz, 

that he appeared upon the Capias ut lagatum,and pleaded to iſſue,the Dziginal 

being determined, and not revived by Scire facias,upon his Charter of pardon ; 

Anderſon Juſtice was of opinion. that it was not Erroz, foz that the Statute of 

18 Eliz. had diſpenſed with it, being after verdic;foz the woꝛds of the Statufe 

are, Foz want of any Wzit Dꝛiginal oz Judicial: Windham Juſtite contrary, 

foz the Statute doth not extend, but where the Oziginal is imbeſelled, but in 

this Caſe it is not imbeſelled, but in Law determined, and at laſt the U2it of Y 
Erro2 was allowed. | 


XXXVIII. Trixit. 23. Eliz, in the Common Pleas. 


He Caſe was, A ſeiſed of Lands by his Will deviſed,that his Executoꝛs ® Gr, 119 
ſhonld ſell his Lands, and dyed , the Executozs levy a Fine thereof to one 


Land by the Fine, It be a good plea againft the Fine to ſay, Quod partes ad 
finem nihil habueruct , was the queſtion. Anderſon concetved that it was: 
But by Windham and Periam upon Not-guilty ; The Conuſee might help 
himſelf by giving the ſpecial matter in evidence, in which Caſe the Conuſee 
ſhall be adjudged inz not by the Fine, but by the Deviſe : As by Windham. _ 
A deviſeth,that his Executoꝛs ſhall ſell a Reverſion of certain Lands,of which verde. 

he dyeth ſeiſed; they ſell the ſame without deed, and good; foz the Uendee is in , Heel, ld. a 
by the Deviſe and not by the conveyance of the Erecutozs : See 19 H 6. 232 
And by Periam the Conuſee may help himſelf by pleading, as he who is in by 


Fines levyed. 


Trin. 27. Elix. in the Common Pleas. 
XXXIX. Albany and the Biſhop of St. Aſſaphs Caſe. 


A Lbany bzonght a Quare impedit againſt, the Biſhop of St. Aſaph , who / . 119, 
juſtified foz Lapſe : The Plaintiff by Replication ſaid , that befoze the 

x moneths expired, he pꝛeſented to the ſai Biſhop one Bagſhaw, a Þafter of 9,,,. impes 

ts and Pzeacher allowed, &c. The Defendant by way of Rejoynder ſaid, dic. a 


Church with Cure of Soules , and that the Pariſhioners there are homines 

Wallici, Wallicam loquentes linguam & non aliam. And that the ſaid Bagſhaw 

could not ſpeak oꝛ underſtand the Welch Language,foz which cauſe he refuſed 

him, and gave notice to the Plaiatiff of ſuch refuſal,and of the cauſe of it, c. 

upon which the Plaintiff did demurre in Law. And firſt it was agreed and 

reſolved by the whole Court, that in the computationsf the ſix moneths in "= Sn 1 

kuch Caſes, the Reckoning ought not to be accozving fo the Kalender, January, 4 

February, &c. but Secundum numerum ſingulorum dierum, allowing eight and 2 5 Wa 1 

twenty vayes to every monefh : Walmeſley Ser jeant argued foz the Plain-/->. *®. 

tiff, and he took exception to the Rejoynder; foz in that the Defendant had de- Departure, | 

parfed from his Barre, foʒ in the Barre the Defendant intifles himſelf to the | 

pzeſentment by reaſon of Lapſe, and in the Rejoynder he conteſleth the pꝛe⸗ 

ſentment of the Plaintiff, and pleads his refuſal of his Clarke, and ſhews 

the cauſe of it; ſc. the want of the Welſh Language,which is a Departure: 

And he cited divers Caſes to the ſame purpoſe, 27 H 8. 3. In fozfgiture of 

Parriage, the Defendant pleaded the Feoffment of the Anceſtoz of the Heir 

to divers perſons, abſq; hoc, that he dyed in the homage of the Plaintitf, the 

Plaintiff by Replication ſaid, that the ſaid Feoffment was made to the uſe of 

the ſaid Anceſtez and his Veires , the Defenvant by Rejoynder ſaith ; mo 
| E 
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amt. 28. 


want of the Welſh Language in the Pzeſentce is now become a good cauſe þ 


Albany and the Bi ſhop | 1 
1 of St. 4//aphs Caſe. 2 


the l. id Ance{oz did declare his Will of the ſato Lands, the ſame was holden 
Departure, to2 he might have pleaded the lame in Barre, and 21 U 7. 17 
18. and 37 H 6. 5. in Treſpaſſe the Defendant pleaded, that 1 S was ſeifey. 
of the Land where, &c. being Lund de viſeable, and de vil ed the ſame to him ang 
his Beirs, che Plaintiff by Replication ſaid, that 1 S at the time of the de viſe 
145 within age, &c. The Defendant by Rejoynder ſaid, that the cuſtom 
there is, that every one of the age of fiiteen years might de viſe his Lands, xc. 
the ſame was holden a departure: But to this Exception the Court took not 
much regard: But as to the matter in Law, it was argued by Walmeſley, 
th.t the deten of the Melch Language alligned by the Defendant in the pꝛe⸗ 
ſence bf the Plaiatiff is not a ſufficteat Cauſe ef refuſal ; foz netwithſtany, 
ding that it be convenient that ſuch a Pꝛeſentee have the knowledge of ſuch 
Language, pet by the Law of the Land, ignozance of ſuch Language, where 4 
the party h. th moze excellent Languages, is net any dilability; and therefoze 4 
we lee, that many Biſhops in Wales, who have the pꝛincipal Cure of Scules, 
dre Englich men; and the Welt Language may eaſily be learned in a — 
time by converſe with Melch⸗men: And the Statute of 1 Eliz which eſtabliſh⸗ 
ety the Bock of Common Pꝛaper, oꝛdaine th, that the ſaid Book of Common 
Pꝛaver wall be put in uſe in all the Pariſh Churches of Eng. and Wa. without 
any pꝛeviſton there foꝛ ths tranſlation of the ſaid Bock into the Weich Lan⸗ 
gnage. ut afterwards by a pꝛivate Act it was done, by which it is enaged, 
That the Biſhop cf Wales ſhould p2ocure the Epiſtles and Goſpels to be 
tranfi.ifted , and read in the Melſh Language, which matter aur Pꝛeſentee 
might do by a Curate well enough: And he concetved, that by divers Sta 
tutes, Aliens vy the Common Law were capable of Benefices. Sec the Sta⸗ 
tute of 7 H 2. Cap.12, 1 H 5. Cap. 7, 14 H 6. Cap. o. and befoze the 
ſaid laſt Statute Jiiſh-men were capable of Benefices. Gawdy Der jeant 
contrary ; and he confeſſed, that at the Common Law the defects afozeſaiy 
were not any cauſes of refuſal ; but now by reaſon of a pꝛivate Act made. 
Eliz. Entituled, An Act made foz the tranſlating of the Bible, and of the Di⸗ 
vine Ser vice ints the Welſh tongue, the ſame defect is become a good cauſe of © 
refuſal; in which Ac the miſchetkf is recited, viz. That the Inhabitants of 
Wales did not under ſtand the Language of England, therefoze it was Enacen;. 
That the Wiſhops ol Wales ſhould pꝛocure ſo many of the Bibles and Bocks of 
Common P2ayes to be impꝛinted in the Welſh Language, as there are 
riſhes and Cathedꝛal Churches in Wales, and ſo u pon this Statute, this im⸗ 
perſectten is become a good cauſe of refuſal. And he likened it to the Caſe of” 
Coparccners and Jopnt⸗tenants who now, becauſe that by the Statute of 32 
H 8. Jopnt⸗tenants are equally capable to make partition as Coparceners 
were by the Common Law; NewPartition betwirt Joyntenants within age 
is as ſtrong as betwixt Parceners within age. But as to that payment it was 
aid by the Lozd Anderſon, that it is very true, that upon the ſaid Statute th? 


* * 


refucal,but becauſe the laid Act being a pzivate Act hath not been pleaded by 
the Defendant, we ought not to give our Judgment accoꝛding td that Act, but 
accozdiag tothe Common Law. Another matter was moved, becauſe here 
appeareth no ſufficient notice given to the Patron after the ſaid Kefuſal , fo? 
the Plaintiff did pzeſent the thirteenth of Auguſt (the Church vopding the 
fourteenth of March befsze ) the nine and twentieth of Augult the ſix months K 
expired; the fourth of September the Defendant gave nctice to the Patron of 

the refuſal, and the fourteenth of September was the Collation, and it was 
ſaid by the Lozd Anderſon , that it appeareth here, that there are two and 

twenty dapes between the Pꝛeſentment and the Notice, which is too large a 
delay: And the Defendant hath not ſhewed inhis Plea any cauſe foz the jus. 
{tifying 02 excuſe of it, and therefoze upon his own chewing we adjudge him to 

be a viſturber : Dee 14 H 7. 2, 15 H 76. and note by Periam, it was ad⸗ 


, judged 


— 


Caſe. 


12 and Moores 


* 
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ſupged in the Caſe of Mollineux , if the Patron pzeſent, and the Ordinary 
doth refuſe, he ought to give notice to the perſon of the Patron thereof, if 
he be reſident within the County , and if not, at the Church it ſelt which is 


void. 
XL. Aich. 27, and 28. Elix. at Ser jeants Inne 


Te Caſe was referred by the Lozvs of Countel to the Juffices foz their 

opinions, I S by Indenture between the Queen of the one part, and him⸗ 

ſelf of the other part, reciting that where he is indebted to the Queen in eight 

hundzed pounds, to be paid in fozm following,twenty pounds at every Feaſt of 

St, Michael, until the whole ſum afozeſaid be paid, - covenanted and granted 

with the ſaid Queen, to convey unto the L02d Treaſurer, and Barons of the 

Exchequer,and to their Yeirs, certain Lands to the nſes following; viz. ta the 

uſe of the ſaid 1 S and his Yeirs , until ſuch time as the ſaid 1 S, his Peirg, 

Executoꝛs oz Avminiftratozs ſhall make default in payment of any of the ſaid 

ſums ; and after ſuch de fault, to the uſe of the ſaid Aueen, her Heirs and duc⸗ 

ceſſozs , until her Heirs and Sticceozs ſhall have received of the iſſues and 

p2ofits thereof ſuch ſums of money parcel of the ſaid debt as ſhall be then be, 

hind unpaid, and after the ſaid debt ſo paid and received, then to the uſe of the 

ſaid S and his Peirs foz ever. I S levyeth a Fine of the ſaid Land to the 

ſaid Lozd Treaſurer t the Barons, to the uſes afozeſaid; & afterwards being 

ſeiſed accozdingly, by deed indented and — — bar gain x ſels the ſaid Land 

to a ſtranger: default of payment is made, the Queen ſetzeth , and granteth 

it over to one and his Heirs, quouſque the money be paid, and after the money 

is paid: And upon conference of the Judges amongſt elves at Her je⸗ % 

ants Inne, they were of opinion, that now 1 8, againſt his Inventure of bar- 

gain and ſale,ſhould have his Lands again, foz at the time of the bargain and | 

ſale he had an eſtate in Fee,determinable upon a default of payment, ut ſupra, C _— 
which accrued to him by the firſt Andenture and the Fine, which eſtate only n. , 
palled by the ſaid Indenture of bargain and ſale, and not the new eftate which e d ;,, 
is accrued to him by the latter limitation after the debt paid, foz that was not . No 
in eſſe at the time of the bargain and ſale ; but if the conveyance by bargain [4 | 
and ſale had been by Feoffment o2 Fine, then it had been otherwiſe,foz by ſuch 

conveyance all uſes and poſſibilities had been carried by reaſon of the foʒciblt 

pperation of if. 


Hill. 28. Eliz. In the Kings Bench. 
X LI. Taylor and Moores Caſe. 


Aylor bzought Debt upon an Dbligation againſt Moore, who pleaded in | 
barre,upon which the Plaintiff did demurre, and the Court awarded the Deb. 
Plea in Barre good, upon which Judgement the Plaintiff bzought a Mit 
of Erroz,andaCligney Erroz in this, that the Barre upon which he hav ve- 
murred,as inſufficient,was adjudged good: Upon which now in this W zit of 
Erroz the Barre was awarded inſufficient , and therefoze the Judgement re- 
verſed : But the Court was in a doubt what Judgment ſhall be given in the 
Caſe,viz. whether the Plaintiff ſhall recover his debt and damages, as if he 
had recovered in the firſt Action, oꝛ that he ſhall be reſtozed to his "Action only, 
&c. And Wray cited the Caſe in 8 E 4. 8. and the Caſe of Attaint 18 E 4. 
9. And at laſt it was awarded, that the Plaintiff ſhauld recover his debt and 
damages: See to that purpoſe 33 H 6. 31, H 7. 12, 20, 7. Eliz- Dyer. 
235. | 
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Higham and Hare 
4 woods Caſe. 


Watkins and Aſiwicks 
Caſe. | 
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Hill. 28, Eliz. in the Kings Bench. 
XLII. Higham and Hare woods Caſc. 
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| an Ejectione firmæ the Caſe was, that one Butty was ſeiſed of the Land 
Poe FU. 92) Ihre,. and alſo of a Meſſuage, with which Melluage the ſaid Land hay 
5%. 1/32, bern uſually occupied, time out of mind,&c. and being ſeiſed lying ſick-com, 
manded a Scrivener to be b2oaght to him, and the ſaid Scrivener being 
, bzought to him, he gave him Inſtructions to make his Will, and amongſt g, 
ther things declared unto him, that his meaning was, that the ſaid Þeſſuage, 
and all his Lands in Weſterfield ſhould be ſold by his Executozs; and the 
Scrivener in making of the Mill penned the matter in this manner: J will 
that my houſe;with all the appurtenances, ſhall be ſold by my Execntozs;Bucry | 
dyed, the Executozs ſell fozty acres of the ſaid Land to the Defendant ; and 
allthis matter was found by ſpecial verdict , and it was moved by the Plains f 
tiffs Countel, that the ſale of this Lauv by the Erecutozs is not warrantey vy 
the Mill: Another matter was moved, ſcil. admitting that the Erecutozs * 
have authozity by the Mill to ſellthe Land, if the lale of parcetof the Land 
be good and warrantable: As if J make a Charter of Feoffment of ten a» 
cres, anda Letter of Attozney to make livery of them to the Feoffee, if the 
Attozney makes ſeveral liveries of the ſeveral acres the ſame is void: But 
by Cook the Caſes are not like;foz in the Caſe put he hath a ſpecial Comm 1 
ſion, in which the party to whom, and all the other circumſtances are (et don 


„ Certainly,contrary in the Cale at the Barre, there the Commiſſion is general 
onen Reſp e cc. and the Executozs thall never find a Chapman who will 
a, 113 > <antract with them foz the whole. And afterwards upon conference among 
(of rv the Judges, Clench, Gawdy and Wray, it was reſolved, that by this deviſe the 
- 45. 3 H. qe. Lund do paſſe by the ſale of the Erxecutozs to the Defendant, which ſale alſo by 
„ 978. hors . paoceCe is warranted by the Will, foz by Wray, theſe woꝛds, with all the aps 5 
7 purtenances are effectual and emphatical wozds to enfozce the deviſe, and that 
„em.. doth extend to all the Lanvs eſpectally; becauſe it is found, that the Te ftatoz 7 
gave to the ®crivener his Jnftrucions actozdingiy: And afterwards Judge-® 
ment was given againſt the Plaintiff. See 3. Eliz. Plowd. 210. Betwirt 
Sanders and Freeman, there the Deviſe is pleaded in this manner. Meſſuagiam 

MY ad illud ſpectantibus in perpetuum in villa de Arthing- © 
worth, 4 


Trinit, 28. E iz. in the Kings Bench. 


XLIII. Watkins and Aſtwicks Caſe. 


75. 789. [ Y anz jectione firmæ, it was found by ſpecial verdict, that one Maynard was 
feiſed, and made a Feoffment in Fee upon condition of payment of money 
on the part of the Feoffo2 by way of Moꝛtgage at a certain day, befoze which 
day the ſaid Maynard dyed, his Son and Heir being within age, afterwards af 
Tender ro re- the day of payment limitted by the Poztgage, a ranger at the inſtance and 
dcem a Mort- requeſt of the Mother of the Heir tendzed the money to the Poztgagee in the 
ge. name of the Heir being within age, who rofuſed it. And it was reſolved by 
the whole Court, that the ſame is not a fifficieat tender to redeem the Land, 
2 accozding to the Moꝛtgagee, feꝛ it is found by the Jury, that the Heir at the 
. 2», 2/9, kime of the tender was within age , generally , net particularly of ſix oz ten 
yeares , &c. then it might well ſtand with the vervic, that the Beir at ſuch | 
time was of the age of eighteen oꝛ nineteen yeares,at which age he is by the 
Law out of the Ward of his Pother, oz any other prochin amy, in which 
Caſe 
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cc ces fo2 term of her life, it the ſaid term ſhould ſo long continue : And further 


it is to begin at a day to tome: 2. becauſe it was made, 1 fozmer Leaſe being 


ä 


Lepur and Wroths 
Caſe. 


Caſe it is pzeſumed in Law, that he hath diſcretion to govern his own affairs: 
and in this Caſe the Mother is but a ſtranger, fo2 the Law hath eſtranged the 

er from the government of the Heir; but if the Jury had found that the 
Peir at the time of the tender was of tender age; viz. within the age of fours 
teen veares, in which Caſe by Law he ought fo be in Ward, in ſuch Caſe the 


tender had been good. 


Trin. 28. Eliz, in the Kings Bench. 


XLIV. Lepur and Wroths Caſe, 


A Replevin by Lepur againſt Wroth , and declared upon a tozfious taking © 33, J . F. 4 
in Burnham in the County, of Eſſex, the Caſe upon the pleading was, R. pletir 

that Robert Earl of Suſſex was ſeiſed of the Mannoz of Burnham in Fee, and | 
leaſed the ſame to the King fo2 one and twenty peares, and afterwarys the ſaid 
Carl dyed, by which the ſaid Mannoz deſcended to Thomas late Earl of Suſſex, 
and he being ſeiſed : 4 and 5 Phil. and Mary it was Enacted by Parliament. 
That the Lady Frances, Wife of the ſaid Carl, by virtue of the ſaid Act of 
Parliament ſhould have, hold and enjoy, &c. during the widowhood of the 
ſaid Frances, foz and in conſideration of the Joynture of the ſaid Frances the 
ſaid Pannoz : Pzovided alwayes, and it is further enacted, That it ould be 
lawful fo2 the ſaid Carl, by his writing indented, dimeſſionem vel dimeſſiones 
facere pro termino 21. annorum vel infra de eodem Manerio pro aliquo redditu 
annuali, it quod ſuper omnes & ſingulos hujuſmodi dimeſſionem & dimeſſiones 
antiquus redditus & conſuetus vel eo major & amplior reſervaretur, and that 
every ſuch demiſe ſhould be of fozce,and effecual.in Law againſt the ſaid Fran- 


3 Yam, 122, 


Conſttuctior 
of Statutes. 


the ſaid Ad gave to the ſaid Frances, Diſtreſſe, a vomzy, Covenant, & c. againſt 
ſuch Lefſee , and foz the ſaid Leſſee againſt the ſaid Dame; And afterwards 
theſaid Thomas, the ſaid fozmer Leaſe not expired, leaſed the ſaid Bannoz to 
Wroth the Defendant foz one and twenty years, to begin at the Feaſt of Sainf 
Michael next following (and note the Leaſe was made the third of April bes 
foze ) rendzing thꝛee hundꝛed and fozty pounds per annum, which was reddi- 

tus amplior antiquo & uſuali. Popham Attozney general argued, that the ſaid < , Wo , 
Leaſe did not bind the ſaid Lady Frances, and that foz two Cauſes : 1, becauſe x ,,c.. 


in eſſe,and he argued much upon conffruction of Statutes to be made not ac- 
coding to the letter, but accozding to the meaning of them: An he cited a 
Caſe upon the Statute of 2 H 5. 3. by which it is Enacted, that in no Action 
in which the damages do amount to fozty marks, any perſon ſhould be admitted 
to paſſe in tryall of it, who had not Lands oz Tenements of the cleare yearly 
value of fozty ſhillings, yet the ſaid Statute ſhall not be by conſtruction ex⸗ 
tended, where ia an Action between an Engliſh-man and an Alien, the Alien 
pꝛayeth medietatem linguz ; and yet the Statute is general: So in our Caſe, 
although this pzivate Ac doth not ſeem to pꝛovide expreſly but foz two things: 
1. the number of the years,21, & non ultra: 2. antiquus redditus vel eo am- 
plior, yet in reaſon and good under ſtanding we enght to think, that the intent 
of the Act wis, that the laid Mannoꝛz ſhould now come to the ſaid Lady Frans 
ces ſurcharcced with Leaſes in Reverſion,oz to begin at a day fo come, fo if by 
this Act the ſaid Earl might make a Leaſe to begin thzee moneths after, by 
the ſame reaſon he might maks a Leale to begin twenty years after , and alſo 
to begin after his death. It hath been objected, that the Loꝛd Treaſurer had 
a Comiſſion to make Leaſes of the Queens Lands, and that by virtue there- 
of he made Leaſes in Reverſion ; J know the contrary to that, foz every ſuch 
Leaſe is allowed by a Bill aſſigned,and * by the ozdinary Commiſſon afoze- 
2 ſaid, 
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Copy-hold, 
Surrender by 


Attorney not 


good. 
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(cid, the woꝛds of our Act are, Demiſs iones facere pro termino 21. annor 
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1 roublefie'd and Trou- 
3 blefields Cale. 


— — 


tyat wall be meant to begin pꝛeſently: As if J leaſe to von my Lands foz oc 


and twenty peares, it ſhall be intended to begin pꝛeſently; and he cited the * 


vet wirt Foxe and Collier upon the Statute of 1 Eliz. concerning Leaſes madt 
by Bichops: Chat fcur years of a fozmer Leaſe being in being, the Biſhop leas 


led koꝛ one and twenty years, the ſame was a good leaſe, notwithſtanding the 


ſc2mer leaſe , oz the leaſe began p2eſently betwirt the parties. And it h.th 
been adjudged, that a leaſe fo2 yeares by a Biſhop, to begin at a day to come. is 
utterly void. And he cited the Caſe of the late Barquelle of Northampton, 
who by ſuch an Act of Parliament as ours was enabled to make leaſes of the 


Lands of his UW ife foz one and twenty yeares,and of the latd Lands an ancient 


leaſe was made befoze the ſaid Act, which was in eſle, and befoze the expirati⸗ 
da thercot,he made a leaſe by virtue of the ſaid Act fo commence after the ex⸗ 
piration of the. fozmer leaſe, and that leaſe was allowed to be a good leaſe, wars 


ranted by the (aid Statute, becauſe that the firf leaſe, which was in eſſe, was 


net made by fezce of the ſaid Act, but if the ſaid fozmer leaſe had been 


made by virtue of the ſaid Statute, the ſeccond leaſe had been utterly 


void. 


XLV. Tris. 28. Eliz. in the Kings Bench. 
Copp⸗holder of the Manna of the Earl of Arrundel did ſurrender his 
cuſtomary Lands to the uſe of his laſt Mill, and thereby deviſed the 


Lands to his youngeſt Son and his Veires and dyed, the youngeſt Son being 


in pꝛiſon makes a Letter of Attozney to one to be admitted to the Land in the 
3.0235 Court in his room, and alſo after admittance ta ſurreuder the ſame to 
the uſe of Band his Yeirs , to whom he had ſold it foz the payment of his 


debts : And Wray was of opinion, that it was a good ſurrender by Attfozney 3. - 


but Gawdy and Clench contrary : and by Gawdy; If he who onght to ſur « 
render cannot come in Caurt to ſurrender in perſon , the L82d of the Pannez 
may appoint a ſpecial Steward to go to the pꝛiſon and take the ſurrender, &c. 
and by Clench; Leſſee fo2 years cannot ſurrender by Attozney , but he may 


liver it. 


Trin. . 8. Eliz, in the Kings Bench. 


K:L v J. Troublefeild ard T roublefeilds Caſe. 


— 


12 Caſe was, that a Copr⸗ holder did ſurrender to the uſe of his Will, 
and thereby deviſed the Land to his Mike foz life , the remainder over ⸗ 


to his ſon in tail, and dyed, the Mike entred, and dyed, a ſtranger did intrude 


upon the Lands , and thereof made thꝛee ſeveral Feoffments to thzes ſeveral 


perſons,he in the Remainder entred upon one cf the ſaid thzee Feofees in the 
name of all the Lands ſo deviſed, and made a leaſe of the whole Land: And 


by Clench and Wray it was a good Entre foz the whole, and by conſequence, a 


good leaſe of the whole, Gawdy contrary : Note, all the Lands were in one 


County: See 16 Eliz. Dyer 337. 9H 7. 25. 


make a deed perporting a ſurrender, and a letter of Attozney to another to ve» 
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Trin. 28. Elia. in the Kings Bench. 
XL VII. Parmort and Griffina's caſe. 


[ N Debt upon an Obligation by Parmort againſt Griffina a ÞPerchant- Debt. 
ſtranger, the Defendant pleaded, that the Dbligation was made upon condi- - 


tion foz the perfozmance of certain Covenants contained within certain Jn- 
dentures,and ſhewed what,&c. and alledged further, that in the ſaid Inden- 


ture there is a pꝛoviſo, that if aliqua lis, vel controverſia oriatur impoſtorum, 
by reaſon of any clanſe,article,oz other agreement in the ſatd Andenture con⸗ 
teined, that then, befoze any (ute thereupon attempted. the parties ſhall chooſe 
four indifferent perſons foz the ending thereof, which being done, the Anden⸗ 
ture and Obligation ſhall be void: And in fact ſaith, that Lis & controverſia, 
upon which the Action is bzought , groweth upon the laid Indenture, upon 
which there was a demurrer in Law. And becauſe the Defendant hath not 
ſhewed ſpecially upon what controverſie o2 ſtrife , and upon what article cer- 
tain : The Court was clear of opinion , that the barre was not good : And 


alſo the Court was of opinion, that the ſaid Pzoviſo did nat extend to ſubject pio taken 
and ſubmit the bzeach of every Covenant oz Article within the laid Inden- grialy, 


ture to the Arbitrament of the ſaid four perſons , but only where ſtrife and 

controverſie doth ariſe upon the conſtruction of any Covenant , &c. within 
the ſaid Andenture; ſo as the Defendant ought to have ſhewed ſuch matter 
which fell within the Arbitrament, by the meaning of the laid Indentare; and 
Judgment was given againſt the Defenvant. 


Aich. 28. and 29. Eliz. in the Common Pleas. 
XLVIII. Partridge and Partridges Caſe. 


[ NB Dower by Partridge againſt Partridge, the Caſe was, that Land was gi⸗ 
ven to the Father foz lite, the reverſion to his don and Heir foz life, the re⸗ 
mainder to the right Heirs of the body of the Father: The Father and Hon 
joyn in a Feoffment to the Unckle in Fee, ſcil. to the Bꝛother of the Father. 
The Unckle takes a Wife, the Father dyeth, the Don being his Heir in tail, 
the Unckle dyeth without ifſne,ſs as the Land deſcendeth to the Don, as Heir 
to his Unckle, againſt whom the Wife of the Unckle bzought Dower : Jt 
was moved. if the Son being Meir in tayl to his Father, and Heir alſo to his 
Unckle,foz the Fee deſcended,be now remitted?foz then no Dower accrueth to 
the Wife of the Unckle,foz the eſtate of which ſhe demands Dower is gone: 
but if the livery in which the Don joyned with his Father be the livery of the 
Don, the ſame lyes in his way in the impediment and pzeventing of the Re- 
mitter , ſo as during his life he ſhall be adjudged ſeiſed of the Lands in Fee- 
ſimple by deſcent from his Unckle : Then Dower lyeth , foz the ſame eſtate 
is inherited, ol which the Wife demandeth her Dower: And the Court doubt- 
ed, ik it were the livery of the don o2 not. And note, that the Feoffment was 
without deed. Des Dyer 16 Eliz. 339. 


Mich. 28. and 29. Elix. in the Exchequer. 


XLIX. The Queen againſt the Lord Vaux and others. 


A 


Rich. Vaux, and Hen. Vaux, ſuppoſing to have intruded into the-Kecozy 
and 


Dower, 


Remitter. / E. N. 


Bill of Intruſion was bzonght faz the Queen againft the Lozd Vaux, Intruſion. 


_ 7 


The Queen againit the Lord 
V aux. Oc. 


„ 
. 
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Foundation. 


Colledge in 
Reputation, 


Generall 
pleading. 


Dominæ Regiriz provenientia ex decimis rectoriæ predict. apud Weſtm. pre- 
dict. The Defendants pleaded, xc. That the ſaid Colledge of Ethelborough® 


and Parſonage of Echelborough in the County of Northampton, and ſhewed 
that in the time of Hen. the fourth, the 'Colledge of Saint beter of Echelbo, 
rough was founded at Weſtminſter, in the County of Midd. by the name, De- 
car i & capituli, and ſhewed further, that the Rectozy of Ethelborovgh, was ap, 
pꝛopziated to the ſaid Colledge, and that afterwards by the Statute of 1. E. 6, 5 
the ſaid Colledge was diſſolved, and the ſaid Rectc2y,anrongſt other pollelll / 
ons of the ſaid Colledge, came to the hands of the King, and that the Defen-*: 


dants, 1. Eliz. intruded into the ſaid Rectozy, and took one thouſand Sheep, one 
thouſand Calves, and one thouſand Loads of Cozne, bona & catalla di&z 


® 


> 
"Y 
_ 


was founded in Ethelborough, &c. per nomen Decani, canicorum, & fratrum, 


&c. who leaſed the ſaid Rectozy ſo appꝛopziated to one Clark foz fozty ür 


pears, in Anno 30. H. 8. who affigned the ſame to the Defendants,by fozce dk 
which they juſtiſied the taking at Echelborough, abſque hoc, that the ſaid Col, © 


ledge of Saint Peter in Ethelborough, was founded, per nomen Decani and ca- 
pituli Eccleſiæ Sancti petri de Ethelborough, at Weſcminſter afozeſaid, & abſ. 
que hoc, that they took the ſaid Sheep, &c. at Weſtminſter , &c. Upon © 
which the, Queens Attozny did demur in Law. Manwood cheif Baron argu⸗ 
ed; that Judgement ought to be given fo2 the Queen: Exception hath been 
taken to the Jnfozmation,becauſe mention is made in it of a Colledge, and it 
is not ſhewed what perſon was the Founder; And alſo an appꝛopziation is 
alleadged of the Rectozy afoꝛeſaid to the ſaid Colledge, and the Appꝛopꝛiation 
is not ſhewed certain, who was Patron, D2vinary, &c. as to that he argued, © 
that the alleadging of the Appꝛepꝛiation and foundation, is but matter of far, © 


pluſage, and therefoze the inſufficiency ef alledging the ſame ſhall not pzeju⸗ 


dice the Queen, foꝛ it had been ſufticient to ſay, That the ſaid Colledge k 
St. Peter, was ſeiſed of the Rectozy afozeſaid, and then ts ſhew, the Sta⸗ 
tute of Chauntries, I E. 6. and the ſame is a good title fo2-the Mneen. The 5 
polſeſſion of the Colledge, and the Difſolution of it by the Statute : Foz | 
this Bill of intruſion is but in the Nature of a poſſe ſloꝛy action, as an adion 
of Treſpaſs, in which caſe it is ſuffictent to make title to the poſſeſſion onl x 
without relying upon the right, but as to the curious and exact pleading of 2 , 
app2opatation, -02 a foundation, it needs not in this caſe , foz admit that the 
Colledge were not well and duly founded, yet ſuch pleading is ſufficient, foz a x 
Colledge in Reputation is within the Statute of 1. E.'5. and where the party. 
claimes by oz under ſuch Foundation, there Foundation ought to be certains © 
ly ſhewed not pzeciſely, but conveniently, not as we plead a common Reco, © 
very, but as we plead the creation of a Biſhop, ſcil. debito modo præfectus 
without chewing the particulars of the creation; ſo if an Abbot will plead | 
in diſcharge of his Youſe of a Co2ody, he ought to ſhew the Fcundation, and 
convenient certainty, which ſee L. 5. E. 4. 118. Robert Milam founded the 
Abby of Leiceſter, and conveyed the right of the Patronage and founderſhtp' - 
to the King by Attainder, and the ſame was good pleading, without chewing 
the particulars of the Foundation ſpectally, ſo 3 H. 7. 6. in the Caſe of the 
Paiozy of Norwich, the pleading is, quod Prioratus de Norwich eſt de funda- 
tione Epiſcoporum Norwich, foz in ſuch caſe, refert quis fir Fundor, ſa the 
King be not Founder; but in our caſe, non refert quis f Fundor, foʒ whoſoe- - 
ver be F2nnder, whether the King, o2 a Subject, all is one, the Statute in 
both Caſes, gives the poſſeſſions to the Ring: And as to the caſe of Appꝛo⸗ ; 
pꝛiation, the pleading thereof is well, if it be conveniently chewed in caſe 
where the party who ſhewes it. claimes by ſuch Appꝛopꝛiation, as 6. H. 7. 14. 
11. Hy. 8, Concurrentibus his qui de jure, &c. without chewing the particu - 
lars of the Appꝛopꝛiation. Now in our caſe, the Queen is meerly a trans 
ger to this A ppꝛopꝛiation, and chee doth nat claime by if, but the poſſeion ok 
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The Queen againſt the Lord 
Vaux, Ec. 


itſuficeth, foz the Nuten to ſhew that the Colledge was ſeiſed, Kc. without 
making mention of the manner of the Appꝛopziation: And as to the traverſe 


- ofthe County, he conceived, that the Coonty is not traverſable-in this caſe, 
foz when the tythes are ſevered from the nine parts, they are pꝛeſently veſted Traverſe 


in the party who hath right, and they are things tranſitoꝛx. and alſo the taking 
of them, foz the party may take them in any place as well as in his own Pa- 
riſh, ſci!. as well at Weſtminſter, where the Queen ſuppoſeth the taking, as 
at Ethelborough where the Defendant doth juſtify, &c. and in ſuch caſes the 
where is not traverſable, See 9 H 6. 62, 63. by Babbington, 35. H. 6. 
5. Jn Treſpaſſe of Goods taken in the Pariſh of Saint. Clements, in the 
County of Midd. the Defendant did juſtify by buying in open Market in the 
County of Eſſex, there neens no traverſe, foʒ the Defendant hath made title 
by an open Parket, 34. H. b. 15, 16. Jn Dreſpaſſe of Battery at Din the 
County of Eſſex, the Defendant pleaded, that the Plaintiff made an aſſault 
upon him at Bin the County of Kent, and the Defendant fled, and the Plains 
tiff purſued him continually unto D afozeſatd, at which place the Defendant 
did defend himſelfe, and ſo the hurt which the.Plaintif had was of his owne 
aſſault, and demanded Judgement if Action, the ſame is a goad Plea without 
travrefing of the County, foꝛ a Battery may be continued from ane County to 
another. And it was obſerved by Manwood in citing of that caſe, that al⸗ 
though, prima facie mirum videri poteſt that a, Battery may be continued 
from Eſſex into Kent, becauſe the River of Thames is betwixt them, and yet, 
re intellecta, it is plaine, foz one parcell of Land containing thirty Acres.of 
Lands of the Coaſts of Eſſex is within the County of Kent, ſee alſo 34. H. 6. 
5. by Priſoit, In tveſpaſſe of Goods taken at Coventry, the Defenvant doth 


j uttitr the taking becauſe the Plaintiff gave the ſaid Goods to the Defendant 


at London, by fozre of which he took them at London, abſque hoc, that hs 
took them at Coventry, and that traverſe not holden good foz the Defen⸗ 
dant by ſuch a gift might juſtifie the taking of the Goods in any place as 


well as in the place where the gift was made, but if in ſuch caſe, the De⸗ 


fendant had-pleaded, that the Plaintiff delivered the ſaid goods to him 
at London to deliver them over to A, by fozce of which he took 
them at London, and delivered them over accoꝛdingly, in ſuch Caſes the De 
fendant may well traverſe the place ſuppofed by the Declaration, fo by his 
Plea he hath confeſſed an immediate delivery of the ſaid goods to him by the 
Plaintiff,and the delivery and the taking all at one time and at one place, and 
it had not been a good plea foz the Defendant to ſay , that the Plaintiff deli⸗ 
veredto him the ſaid goods at London, by fozce of which he took them at Co- 
ventry, foz the poſſeſſion is confeſſed by the firſt delivery of the goods at Lon- 
don; & the ſuppoſal of the Plaintiff of a taking in Coventry, and the juſtifica- 
tion of the Defendant of a taking by reaſon of a delivery at London, cannot 
ſtand together. But if the Defendant plead, that the Plaintiff ga ve to him 
the goods at London, by fo2ce of which he tosk them there, there e may take a 
traverſe to the place ſappoſed by the Declaration,foz by the gift it is lawful to 
the Defendant to take the goods in any place. Do ſee 19 H 6. 35. In falſe 
Impꝛiſoament ſuppoſed in the County of W, the Defendant doth juſt ifie as 
Dheriff of the County of B, by fozce of a M zit to him virededto attach the 
Plaintif,and ſo he attached him and impziſoned him at C in the ſaid County 
of B, there the Defendant traverſed the County ſuppoſed by the Declaration, 
lo otherwiſe he doth not meet with the Plaintiff, and the aut hozity of the Des 
doth not extend to the County ſuppoſed by the Declaration. See alſo 

to the ſame purpoſe 22 E 4. 39. by Huſſey , where the difference is taken 
when juſtification is by rgaſon of a Warrant to take goods in any place 
de ver, and where in a place certain, as to the traverſe of the Foundation, 
aq; hoc, quod predictum Collegium Fundatum tuit per nomen Deeani, & Ca- 

ptuli Eccleſia collegiatæ Sancti petri de Ethelborough apud Weſtm, he hath 
here 


_— 


5 The Queen againit the Bi ſhop Braybrooks 
3 of London, and Scot, 1 Caſe. 


— 


—<— 


here traverſed that which was not alledged. foz the placing of the laſt worde it 
the traverſe, ſcil. apud Weſtminſt. in the end of the traverſe ſeems by c 
conftruction to be intended thereby, that there is no ſuch Colledge at Weſt 
and not that the Colledge was not founded at Weſtm. foz then the traverſy” 
ſhould be, abſque hoc, quod collegium predictum fundatum fuir, at Weſtmine” 
ſrer, per nomen, &c. But the moſt pꝛoper traverſe , that the Defendant conly 
have taken in this caſe had been,abſque hoc, quod Decanus & Capitulum Be. 
cleſiæ collegiat. de Ethelborough was ſeiſed, foz the cozpozation mentioney 
in the Bill, and that which is mentioned in the Bar, are not all one, but differ” 
in this manner, ſcil. in the Bill the Dean and Chapter, &c. in the Bar the 
Dean, Cannons, and Bꝛethzen, and perhaps there are two ſuch Co2pozations. 
and then both cannot be ſetſed, and there foꝛe upon the ſeiſin of one of them t 
traverſe ſhall be taken: And afterwards Judgement was given foz the 
Queen. 


Mich. 29. and 29. Elz. In the Common Pleas. 
L. The Queen, againſt the Biſhop of Londox, and Scot, 


Luare impedit, Ae Queen bzought a Quare impedit againſt the 1Biſhop of London, an 
Scot, and the Caſe was, that A ſeiſed of an Advowſon in groſſe, holden of 
the Queen in cheif, aliened the ſame by Fine without Licence ; the Church 
became void, the Conuſee pzeſented;The Nueen without cffice found, bzought 
Officerrove, g Quare impedit, the queſtion was, it the Queen without office found thogly 
pꝛeſent; And it was argued by the whole Courf, that if the Alienation kk 
been by deed only, that there the Queen without cffice found ſhould not ha 
had the entment , foz upon ſuch an Alienation by matter in fad 
Scire facies, Without Licence no Scire facias ſhould iſſue without office fcund of the Alie 
tion, but upon an Alienation without Licence by matter of Recozd, a Sc 
facias lpeth befoze office, which was granted by the whole Court: And int 
laſt caſe the Queen ſhell have the meane p2ofits from the time of the Sci 
facias returned. but in the firſt caſe from the time of the office found, See fa} 
that Stamford Prerogative, fol. laſt but ons, 8 E. 44. It was alſo moved, iti 
Queen intituled to the pzeſentment as above, par doneth to the Conuſee all” 
Alienations without Licence, and Jntruſions, if the eſtate of the Jncumbent 
be thereby confirmed,bat the Court would not argue that point, but it was 
jozned untill another day. ++ A 
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Mich. 28. & 29. Eljz. In the common Pleas. 
L I, Braybrouks Caſe. 


TY Caſe of one Braybrook was moved, which was, Land was given to 
#44.5:123cd, AS. foz life, the Remainder to B foz life, the Remainder to the ſaid Braybrook. 
in Fee: B being in poſſefſion le vped a Fine to a ſtranger, ſur conuſans de 
droit come ceo, &c. A dyed, if now Braybrook might enter foz the fozfel# 
>, feu 251), ture, was the queſtion : And it was agreed by the whole Court, that by thab 
Fine the Remainder in Fee is nat touched, oꝛ diſcontinued, but becauſe Bhd 
done as mach as in him lay. foꝛ the viſpoſing of Fee⸗ſimple by the Fine, and" 

hath taken that upon him, the ſame amounts to a foꝛfeiture: And it was alle 

agrees by Anderſon and Periam, that if Tenant foz life in polſeCCion levyethd 

„ Fine. &c. if the-LeCoz doth nat enter within five years after he ſhall be 
bunden: Windham contrary, foz by him it is in the clection of the Lefſo2 8 

re-enter immediatly fog the fozfetture, oꝛ to expea the death of the Leſſee. 
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Aich. 28. & 29. Elig. In the Exchequer Chamber. 
LI I. Villſbalge and Davidge: Cafe. 


of 27. Eliz. Cap. 8. againſt Davidge, upon a Judgement given in the 
Rings Bench, Hill. 28. Eliz. and aligned fog Exroz, that where Davidge had 
heretotoze bꝛought Debt agaiWt the now Plaintiff, and declared upon diverſe 
Contracts, ſcil. that he had ſold to-Willſhalge ſuch Merchandizes foz ſo many 
Poztagues, and ſuch Merthandiz es foz ſo many Ducata, which in totommoun⸗ 
ted to ſeven hund zed pounds Sterling. which ſum he demanded, ſcil. in Ster- 
ling mony, and not in Ducats and Portagues, attoꝛding to the Contract; And 
upon the Declaration the ſaiy'Willſhalge had demurred in Law, and the, 
Court gave Judgement foz the Plaintiff, fb2 it is in his election to divide his 
debt in which of thoſe Copnes he pteaſed, either in the pꝛoper coyne of the” 
Contract, oꝛ of Sterling, ſcil. in turrant mony. And afterwards the laid Juvg/ 
ment was affirmed: - | 


Mich, 28, & 39. Eliz. In the Exchequer. 
. LI1IL- Healy and Broatls Cale. 


Hen bꝛought af roy ev Broad in the Kings Bench, and veclared, Treſpaſte! 4 
thit 1 ; 


the ſaid Delendant, ſimul cum quodam IS clauſumſanm fregit, &c. 


The Defendant pleaded to Iſſue, and it was found foz the Plaintiff, and it 


was objected in ſtay of Judgement, that the count was not good,foz it aps 
peareth therein, upon the ſhewing ofthe Plaintiff bintſelfe, that the ap⸗ 


ought to be bꝛought againſt another alſo, not named in the Mzit, and becanfe 
tho lame appears of the Plaintiffs own ſhewing, the Declaration was not 
good, and notwithſtanding that ſaid Exception, Judgement was given foz 
the Plaintiff. Upon which Broad bzought # Wzit of Erroz, and aſighed 
the ſame matter foz*"Erroz ; And there the Cafe of 2 H. A. 16, 17. was cited, 
where a difference is taken, where the Plainfiff veclares, that the Defendant 
with one B did the Zreſpaſſe; him naming in certain, and where the Declara- 
tion is, that the Defendant, cum quibusdam alijs ignotis, &c. vi, 8. H. 5. 5. 
And at length all the Juſtices of the common Pleas, and Barons ot the Ex- 
chequer were clear of opinion, that by the common Law the Declatation was 
not good,foz the reaſon, and upon the difference afoꝛeſaid: but if in reſpaſſe 
againſt one, who pleads that the Treſ paſſe was doue by himſelfe and one B, 
to whom the Plaintiff hath releaſed, and the Plaintiff traverſe the Releaſe, 
in that caſe,fozas much as the matter doth not appear upon the Plaintiffs 
own chewing, but comes in on the part of the Dekedant, and not denyed by 


him, the Declaration is good enough: And it was farther agreed by them 
All, that now this defect after Uerdi 


| is helped by the Statute of 18. Eliz. 
foz it doth not.concerne ſubſtance but only foꝛzme: And afterwards the fir#t 
Judgement was affirmed. | A. 


Mich. 
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in malge bzought-Errozin the Exchequer Chamber, upon the Statute +... 


2 , 


Counts. 


CWe0d and F oſter 
Caſe. 
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Replevin. 


Parr Auf. H. were at iſſue. 


Fodbot 6 7/18, 


el as felons g00ds,and afterwards wont to the. houſe of the ſaiv Foſter, which 
18 ar unts t Fiab mag, and asked his adyiſe- upon the matter a but he 


Mich, 28. & 29. Elia In the Common Pleas. 
LIV. Wood and Foſters Caſe. 


Ood bzought a Replevin againſt Humfrey Foſter and others; and many 
W his plaint of the tak ing of one thouſand Cattel;Folter pleaded, Non ce 
pit, and the athers, that the pꝛoperty was in another ; upon which matters they 
And as unto the firft iſſue, the Cale upon the Evidence was; 
that the late Lo Windſore was poſſeſſe d ot certain Sheep, and by his WMA 
de viledthem unto Eliz. his Daughter foz her advancement in marriage, any. 
of his d ill made his Wife his Exetutrix, and dyed, his Mile took to her. 
Yusband one uttenham, who being thus poſſeſſed leaſed the ſaidSheep with 
Farm foz eleven years by Andenture, upon which it was agreed between the 
faid parties, that the Leſſee ſhould keep ſo much of the Rent reſerved | 
the ſaid Leaſe, to buy therewith ſo many Cattel over, ſo as the whole ſtock of 
tho ſaid Sheep upon the ſaid Farm ſhould amount to the number of one thou⸗ 
ſand Catteil ; and the Leſſee alſo covenanted to peild and render tothe ſan 
Puttenham at the end of the ſaid Term one thouſand Sheep between two years 
ſhozne,and four years ſhozae, Afterwards Puttenham by his dced gave unte 
one A, who had married the ſaid Eliz. the faiy one thouſand Tattel , to hate 
them after the ſaid Term; the Term expired; Putten ham ſold and granted 
them unto Wood, who bzought them away with him. And the ſaid A pꝛeten / 
ding that the ſaid Sheep paſſed to him by the ſaid grant of Puttenham during 


8 70 Term, ſeiſed them, and the ſame was noctanter as they were dziven in. 


higd⸗way, unde magna contentio orta fuit hetween the ſaid parties, the uns 
charging the other with felony, whereupon the Conſtable of the Town whert, 
&c; ſuppelng te ſaid nntier would grow toon Outrage, ſeiſed the ſaid Cabs 


- 4% S 


GR naar moddle therewith: Afterwards one Perkins, who had bought the 
ſaid Cattel of the ſaid A, came to Foſter,and ſhewed to him, that the high⸗ 8 
were not ſufficient foz paſturage of the ſaid Cattel until the ſaid — . 
ver lle be determined, and pzayed that the Cattel be delivered to him the ſai© 
Perkins fo keepin the mean time, to whom Foſcer anſwered , that if the ſau 
Perkins would find ſufficient ſureties to deliver back the Cattel to him who 
had right, that he weuld be content the ſaid Perkins ſhould take them; wheres ' 
upon the bud Perkins was bound to Foſter to that purpoſe, and took away with 
him the ſaid Cattel. And it was alſo given in Evidence, that the ſer vants of 

the ſaid Foſter had ſe iſed the Cattel foz the uſe of their Paſter, And by the 
clear opinion ob the Court upon the whole matter ſhewed , Foſter, Non cepit, 

and accoading to ſuch direction of the Court the Jury found, that Foſter, non 
Cepit; and as to the matter of pꝛoper ty, the Court was clear of opinion, that 
the grant made by Puttenham of: the ſaid Cattel, during the Term, was utters 
ly void, fc Futtenham dur ins the ſame Term had nct in the ſaid Cattel either 
a general £2 a ſpecial-pzoperty,noz alſo after the Term, but if after the Term 
cxpired,the Lefſec will not accozding to his covenant deliver to Puttenham one 
thouſand Sher p then Puttenham is put to his Action of covenant., los here ths - 
Leſſee was bound to deliver to Puttenham at the end of the Term, not the ſame 
Cattel which were leaſed, but ſuch a number of Sheep, and the ſame onght to 
be between two peares ſhozne, and four yeares ſhoꝛne, which could not be the 
Sheep demiſed, foz they did exceed ſuch degree befoze the end of the ſaid term, 
and then the grant of Puttenham during the Term is meerly void: And then 
when after the Term, the Leſlee. at coꝛding to the covenant, delivered to Wood 
one thouſand Sheep , he might well ſell them to the Plaintiff ; And ſuch was . 
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Carlers. SKimpton and Bella. 
Caſe. myes Caſe. 


ü 
— — 


the opinion of the whole Ceurt,and it was ſaid by Juſtice Windham, that it J 
let certain Sheep to one foz two peares, now upon that Leaſe ſomewhat re- 
maines in me, but that cannot be pꝛoperly ſaid a Pꝛopertp, but rather the poſſi- 
vility of a Pꝛoperty which cannot be granted over. See 11 H 4. 177, 178. 
22 E 4. 10. 11. In the ſame plea it was alſo hulden, that in a Replevm where 
the plaint is of one thouſand Beaſts, and the Defenvant julfifles by reaſon of 
pꝛoperty, upon which the parties are at iſſue; Now upon the Tvidence the 
Defendant may ſurmile a leſſer number of Beaſts, and d2ive the Plaintiff to 
pꝛove a greater number then that which the Defendant hath-confeſed upon 
the Evidence. Notwithſtanding that the number ſet down in the plaint be 
by the plea of the Defendant quodum modo admitted, and the leſſer number 
ſurmiſed, and the contrary not pzoved ſhall go in mitigation of the damages, 
and the Jury ſhall contoʒm their verdict in the right of damages,accozding to 
the pzoof of the number, notwithſtanding that the number ſet foꝛth in the 
plaint be not by the Plea denyed by the Defendant, and ſo it was put in ure in 
this Caſe : fog the Plaint was of the taking of one thouſand Cattel, but the 
poof extended but to eight hundꝛed ſixty five. Note alſo in the ſame Plea it 
was holden, that whereas one Chock was returned upon ſeveral Juries in two 


ſeveral Courts at Weſtminſter, and both the Juries are adjouraed to one day 


now in which of the ſaid two Courts the ſaid Chock was ſwozn, he ſhall be dil⸗ 
charged of his attendance at the other Court the ſame dap. 41 


Mich. 28. ind 29. Elia. in the common Pleas. 
LV. Carters Caſe. 
Arter bꝛought an Action upon the Caſe againtt I 8, and detlared, that A 


Property. 


2 6 


as poſſeſſed of certain Lands foz years, the Inheritance thereof being Alſum pft; 


in the Mile of the Plaintiff, upon which Leaſe a Rent was reſerved : The 
Defendant, in conſideration that the Plaintiff would p2ocure the ſaid A to 
align the ſaid Leaſe to the Defendant , pzomiſed ta pay the ſaid Rent to th 
Plaiatiff foz all the refivne of the Term : It was objected , that upon 
matter the Action doth not lie, becauſe that the Plaintiff hath a higher remedy, 
ſcil. an Action of Debt oꝛ Diſtreſſe; but the opinion of the whole Court was, 
that the Action did lie,foz here upon the pꝛomiſe an Action is given to the Hus⸗ 
band alone in his own right, whereas the Rent is due to the Yusband in the 
right of his Wife in its nature, and the Rent is alſo to be paid foz the Land, 
But upon this Aſumpſit it is payable to the perſon of the Yusband, And af/ 
terwards Judgement was given foz the Plaintiff, 


Mich. 28, & 29. Eliz. In the common Pleas. 


LV I. Kimpton, and Bellamyes Caſe, 2nd. 5, 


Eorge Kimpton bzought a Replevin againſt Wood and Bellamy, who 
make Conuſance as Baylies to George Burgain foz Damage Feaſance, 


the Plaintiff in Bar of the Conuſance, ſheweth ; That he himſelfe, and all Repleb in: 


thoſe whoſe eſtate he hath in one hundzed and fozty Acres ol Land, time out of 
mind, 8c, have had common fo2 all mannes of Cattell in fix Acres of Lands 
wherof the place where. &c. is parcel, and ſo put in his Cattell, &c. again 


which, the Defendants ſay, that the Plaintiff, &c. had common in fozty Acres 


of Land, whereof the ſaid ſix Acres are parcel, all lying in Communi campo, 
and that the Plaintiff,a long time befoze the taking, had purchaſed two Acres 
parcel of the ſaid fozty Acres, &c. upon _ there was a demurrer in . 


— = 


Knights 12 Queen and 
Caſe. Middleton Cale. 
At was argued by Serjeant Shutleworth, that the Replicatton to the Bar t ta 


the Avowzy is not good, koz in the Bar to the Avewzy, the Plaintiff hath 
ſhewed, that he hath common in ſix Acres, and the ſame 1 intended comp 
a 


mon in the ſix aeres only, foꝛ common in fozty acres cann de the common tg 
fix acres; as 35 H 6. 38. In Debt fo2 Rent reſer ved Leaſe foz ycars, 
the Plaintiff declared that he leaſed to the Defendant ten acres of Land, xen, 
vzing the Rent in demand, the Defendant pleaded, that the Plaintiff leaſed 
1/9: 406 ta him the ſaid ten acres,and alſo ſuch a Rectozy, rendꝛins the ſame Rent, the 
ſame is no plea without traverſe,abſque hoc, that he teaſed the ten acres only; 
Dyer 29 H 8. 32. And the whole Court was clear of opinion, that fog 
Traverſe. ant of ſuch traverſe, the plea is not good, fo2 by Periam-the Common ſuppo⸗ 
ſed in the barre tothe Conuſans ont of the fix acres, cannot be intended the 
Common ſuppoſed in the Replication, ſcil. out of the fozty acres. And'by 
him, It in Treſpaſſe the Defendant juſtifie by reaton of common in flip. 
acres of Land, upon which the parties are at iſſue ; and the Defendant in G 
vidence ſhews, that he hath common in fozty acres, whereof the ſaid ſix acres 
parcel, the ſame doth not maintain his title, but the illue ſhall be found againſt 
him: But by the Low Anderſon, betauſe that this Demurrer is general, the 
other party ſhall not take advantage of th t defect of pleading, fo2 the want of 
the Tra verſe, and that by reaſon of the Statute of 27 Eliz. Fez Traverſe 
is but matter of fozm, and the want of the ſame ſhall not pzejudice the other 
party in point of Judgement, but the Judges enght to judge upon the ſubs 
Tance , and not upon the manner and foam of the pleading: And as fo the 
Excinguiſh. matter of the Common, the Court was clear of opinion, that by the purchaſs 
ment. of the ſaid two acres, the whole Common was gone. . 
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Mich. 28. and 29. Eliz., in the Common Pleas. * 


L VII. Knights Cſe. 


Deke K. bzought Debt againſt thzee Erecutozs , and nom ſurmiſed by his 
| TL '\..Councel,that one of the Erecutozs is yead,pendartt the Wzit ; and pzays 
Abaremenr of ed the opinion of the Court, if the vA zit ould thercby abate o2not , foz by 
Wrir. ſome it is not like where a Mꝛit is b2zought againſt two Trecutozs, foz thert 
if any of them dyeth,pendent the Mzit, it hall abate, foz now the plural num⸗ 
ber is gone, foz there is now but one Executo2, but in our Caſe the plural 
number continues: But notwithſtanving that, the Court was clear of opini⸗ 
on, that the Wit ſhould abate : Mherefoze the Plaintiff ſeeing the opinion 
of the Court, pzayed that upon his ſurmiſe afozeſaid, he might have a new. 
Walt by Journeys Accounts, which was granted to him. 


Mich. 28. and 29. Eliz. in the Common Pleas. 
The Queen and Middletons C:ſe. 


He Queen bꝛought a Quare Impedit againſt Middleton „and counted; 

Quare Imped. I that W Lozd Say was ſeiſed of the Pannoz of Beddington in the Count? 
of Hertford, to which Pannoz the advowſon of the Church was appenvant, & 

ad Ecclefiam predict. preſentavit Coo Clericum ſuum, amd afterwards dyed 

feiſed, having iſſue two Daughters , Mary married to the Carl of Eſſex and 

Ann to the Lo Mount joy, ho make partition, and the ſaid Pannoz of Bed- 
dingron, inter alia, was allotted to the ſaid Mary foz her part; and afterwards ' 

faidEarl and Mary dyed , having iſſue Ann, who took to Busband the 

Northampton, and afterwards 33 H 8, a Fine ws eu 


WV ow,  ,. cn o& 3 = wm 


J_ ww > TH Ww_ 


P 


ſl 1993 


SSA 


— — = — 


—— — 


The Queen and. © 
Middleton, Cale. 


the ſaid Pannoz inter &c. Querent. and the ſaid Parqueſle and Ann Defoz⸗ 
teants, by which Fine the ſaid Bannoz was granted and'rend2ed to the ſaid 
argue lle foz term of his life , the remainder to the ſaid Ann his Wife in 
tayl, the remainder over to Hen, the eighth in Fee; the Barqueſſe is aftaint- 
ed of High Treaſon, by which the King ſeiſed, and afterwards Ann dyed with- 
ont ine, after which in the ſeiſin af the Queen that now is the Church void⸗ 
ed, by which it belonged to the Queen to pꝛeſent; The Defenvant did con⸗ 
elle the ſeiſin of the Loꝛd Say, and the whole matter contained in the Count 
until the Attainder; and pleaded further, that after the ſaid Attainder Queen 
Mary leaſed the ſaid Pannoꝛ with the advowſon to Rotcheſter and Walgrave 
foz foaty veares, if the ſaid Marqueſſe ſhould ſo long live, who were poſſeſſed 
attoꝛdingly, and in their poſſeſſion the Church became void, to which Avoid- 
ance one Twiniko did pzeſent the Defendant, who upon his pzefentment was 
inffituted and inducted ; Upon which Plea the Queens @erjeant did demurre 
in Law. It was argued by Derfeant Shutleworth foz the Aueene, That the 
tounter · pleading of the title of the Aueen by the Intumbent, e 
ing title in his own Patron could not be good, notwithſtanding the te of 
25 E 3. Cap. 7. befoze which Statute , tbe Incumbent could not plead any 
matter which went to the right of the Pafrenage, but only in diſcharge £2 ex- 
caſe of the diſturbance, and therefoze we ought to obſerve the wozds of the ſaid 
Statute, ſc. the poſſeſſo2 Mall be received to connfer-plead the Kings title, 
and to habe his Anſwer, and to defend his Right upon the matter, although he 
claim nothing in the Patronage ; upon all which woꝛds tak en together it ap⸗ 
peareth , that the Incumbent ought not only counter-plead the title ofthe 
King, but alſo ought to ſhew and 5 his own right, and that hath not the 
Defendant done here; Foz Twiniko, of whole pꝛeſentment he is in the 
Church, doth not claim under the teaſe made by Queen to Rotcheſrer 
and Walgrave, but during their ſaid Leaſe and their poſſeſſton ofit, by nſurpa⸗ 
tion pzeſented the Defendant, 46 E 3. 13. by Finchden: The King bzought 
a Scire facias upon a Recovery in a Quare Impedit, the Defendant being Jn- 
cumbent pleaded, that after the ſatd Judgement the King had pzeſented to the 
ſaid Church 1 S his Clark, who was admitted actozdingly; and exception 
was taken becauſe the Defendant did not ſhew a title in himſelf to maintain 


his poſſeTion,but it was not allowed; foz a difference is taken betwirt a Plea Where in 

in a Quare Impedit,and a Plea in a Scire facias , foz in a Scire facias it is ſuffi, pleading the 
cient to extoꝛt the Plaintiff of execution without any title, contrary in a Qua- ben! m—_ 

re impedit : And it is a general Rule,that in all Caſes where an Dffice is to bin 


be traverſed, none ſhall be received to traverſe the title of the King, without 
making a title to himſelk, which ſee 38 E 3, 18. So in the Caſe of the Lady 
Wingfield, 3 H 7+ 14. and Stamford 63. 64. And if is true in Actions re- 
all: it is ſufficient to traverſe the title of the Demandant, without making ti- 


tle to the Tenant himſelf : As in a Formdon, Ne dona pas; But in Actions 2 * o. 


perſonall it is otherwiſe, as 2 H 4. 14. In Raviſhment of Ward, it is not 
ſufficient to traverſe the title of the Plainfiff,but the Defendant ought alſo to 


make title to himſelf ; Fenner Serfeant contrary : who took erception to the 


Wait,becauſe it is bꝛought againſt the Jncumbent only without naming the 
Patron o2 Ordinary: Foz here the Defendant hath pleaded, that he is Par- 
ſon imperſonee of the Church afozeſaid of the pzeſentment of the ſaid Twini- | 


ko, and that he is admitted, inſtituted and inducted, and hath continued in his 


Church ſo many dayes and years, in which Caſe the W2it ought to have been 
bought as well againft the Patron and D2vinary,as againſt him the Ancum⸗ 
bent: But in ſome Cafes it is ſutficient againſt the Incumbent only, as up-- 
M a Collation by Lapſe, 9 H 6. 32. by Babbington: So where the Defen⸗ 
dant is diſtur ber without any pzeſentment, 7 H 4. 93. ſo where the Defen- 
dant was- dep2ived , and kept himſelf in 4 E 4. 18. S0 U here the Pope 
makes Pzoviſion, 11 H 4, Quare Impedit 120. Vo a Sti. fac. upon a _— 


Caſe. 


1 Kynters 


Debr. 


ſuch Perchandizes which are convenient Ballaſt in themſelves, as Coals, 


very in a Quare Imped. Mall be bzought againſt the Incumbent only,r H xj; | 
8. foz by the Judgement in tho Quare impedit, the right of the Patronages | 2" 
bound; and the Scire facias is only foz the poſſeſſion which concernes the Dy, 
fendant only, and no other. And to pꝛove that by the Common Law, a Quan 
Impedit lay not (but upon ſuch ſpectal matter) againff the Ancumbent a 
lone, it ts clear upon the ſaid @fatute of 25. E 3. Foz befoze the ſaid Statut 
the Ancumbent could not plead any matter which did trench to the right of thy 
8 therefoze we ought not to pzeſume, that the common Law wag 

0 unreaſonable,to give an Action againſt a ſingular perſon, who could nat by 
the Law ſhew and defendhis own right,noz traverſe the right of the other pay, 
ty: And as to the plea here, he conceived that the ſame plea which the 
might have now after the Statute of 25 E 3. the Jncumbent ſhall hate: 
but he who is only a diſturber not in by pꝛeſentment, &c. he ſhall not pleay 
any matter but in diſcharge oz excuſe of the diſturbance, 47 E 3. 8 
King in a Quare Impedit counted. That Ring H was ſeiſed, and pzeſ 
ane A, Ring H dped, and the Advowſon deſcended to King E 3. A dyed, 
now King pzeſented B, and now B is dead, ſo it belong to the King to 
that the Defendant being Incumbent traverſed the inſtitution and ind 
of B, without making title to himſelf. ©044 E 3. 19. in a Quare Impedit 
the King declared that he himſelf was ſeiſed and pꝛeſented one B, who at his 
pzeſentment was received, &c. B dyed, by which it belonged to the Ning 
pꝛeſent; to which the Defendant being Incumbent pleaded, that the ſaid Big. 
ret alive, and that plea was allowed without other title made to himſelf; 
Note , that at the firft Argument of this caſe,that the Court was of opinion 
againft the Defendant , becauſe he had not in his plea any intereſt in the a 
vowlſon, and by Periam the Patron himſelf could not have had ſuch plea if hy 
had been party to the Mzit, therefoze not the Incumbent , and it is no go 
pleading in any Action, to diſcover in pleading any wzong, as fozce,vifſei 
uſarpation ; But at the length, Mutata opinione, all the Juſtices were agree 
that Judgment ſhould be given againft the Queen: And the Lozd Anderſon” 
thewed openly, the reaſon of their Judgement, foz here is not bare uſurpa 
tion pleaded againſt the Queen, but alſo an eſtate, ſcil. a leaſe foz yeares in 
the ſaid Advowſon derived from Queen Mary, and that the Avoidance upon 
which the Action is bzought falleth within the ſaid Term, ſo as the Queen 
who is Plaintiff ts encountred with the Leaſe of hor Anceſto2,againſt which 
the cannot make title to pꝛeſent, without ſpecial matter; wherefoze Judge⸗ 
ment was given againſt the Queen. | 
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Mich, 28. and 29. Eliz. in the Common Pleas. 
* 
LIX. Kynters Caſe 


KR bzought debt upon an Obligation, the condition was, that whereas 
the Plaintiff had bought of the Defendant a Ship , if then the | 
dant ſhall enjoy the ſaid Ship, with all the furniture belonging to the ſame, 

without being diſturbed foz the ſaid Ship oz any furniture appertaining to it; 
that then, Sc. and the Caſe was, that after the ſale of the ſaid Ship a fkranger. 
ſued the Plaintiff foz certain moneys due faz certain ballaſt bought by the 
Defendant foz the ſame Ship and put into the ſaid Ship befoze the ſale of E. | 
and in the ſaid ſute the Plaintiff obtained a Judgement and Execution „as 
thereupon the ſaid Ship was ſeiſed, and all the matter was, if Ballaſt be furs. 
niture of a Ship oz not: And it was moved by Serjeant Gawdy, that it was 
foz Wallatt is as neceſſary to a Ship as a Sail ; but the Court was againt 
him, ſoꝛ ſometimes a Ship may ſail without Ballaſt, foz it may be laden with 


Wheat, 
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peuelletom and Gun 


Aich. 28. and 29. EE. in the Common Pleas. 
LX. Pendleton and Gunſtons caſe. 


Endleton infozmed againſt Gunſton upon the Stat ute of 13 Eliz. Cap. 3. 
ſiꝑ that , where the ſaid Pendleton had befoge bꝛought a plaint of Debt a- 
gainſt 1 S in the Guild hall of Norwich, upon which iſtued out of the ſaid 
Court an Attachment againſt the ſaid 1 S, by which the Sheriff of Nor. bein 
ready by virtue of the laid pzocefle to attach the ſaid 1 S by his goons, there, 
the now in diſturbance of the ſaid pꝛoceſſe and the execution of it, 
+ did publich and ſhew to the Sheriff a conveyance,by which he cimed the ſaid 
as conveyed to him by the ſaid I S, &c. and averred the fraud, &c. and 
it was moved by Serjeant 3 the matter ol which the Defendant is 
charged is nat within the laid e, becauſe the a vowing of the ſais con- 
veyance doth not go in delay of the execution , foz no Judgment is giden but 
only in delay of pzoceſſe ; but the Court was clear of opinion to the contrary, 
and that by reaſon of the Statute and the wozds of it, ſcil. yelay, Hinder, 93 
| defraud Creditozs of their juſt and lawfiil Actions,Cates, Sec. fog here is a be- 
© lay;foz tog want of ſerving the ſaid Attachment the Appearance of I S fo the 
Y fate of the Plaintiff is delayed, which miſcheif is within the remevy of the 
faid fotatute. And Periam and Rhodes Juſtices conceived , that fuch abow- 
ing of ſuch con bexance, where no fate is depending is within the ſaid Statuts, 
which Anderſon doubted. See the pleading of this Caſs repozted in the ſes 
cond Book of Entries, 207. 208. 30 Eliz. per quod ſecta fuir; impedita fuit, 
&c. | | 
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LXI. Afich 28 and 29 El. z. in the Common Pleas. 


DL Eaner Serjeant moved this Caſe. An Alien purchaſeth Lands in Fee; 
The Queen confirras it to the Alien, Office is found, if the confirmation c,. 
Hall bind the Queen; and it ſeemed to ſome that it ſhonld , f63 by the Kae 


, g. 
Alien purcha - 


Anderſon, when an Alien is enfecffed he receiveth by the Libery the Fee-fitns Confirmation - 


ple,of which he thill be ſeiſed, until Office he found, and a Precipe quod reddat 
lyeth againſt hum. And by Fenner an Alien and Denizen Joynt-tenants are 
diſſeiſed, they both ſhall jayn in ACize, vide 11 H 4. 26. and by him the Kings 
Heile being an Jaheritrix takes a Yusband, and have iffue, Dice is foriny, 
the Yusband ſhall be Tenant by the Curteſie,which ſee 33 E 3. Traverſe 36. 
It was argued of the other five,that the eſtate of the Alien is ſo feeblo, that a 
confirmation cannot enure upon it, foꝛ an Alien cannot take but tothe uſe of 
the Bing, and tannat be ent̃etſfed to another uſe, and if he be, ſuch uſe is void, 
te there is net a ſuſfitient ſeifin in the Alien to carry an uſe, and it hath been 
in the Caſe of ane Fortet, that where an Alien and the ſaiv Forcet 
were -purchaſo2s, and the Alien dyed, Forcet hab not the whole by the 
Daum, but that upon an Dffece found, the Queen ſhould have the moyety : 
Lee Dyer 11 Eliz. 288. a 
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| Sir Roger L:wkaor and 
3 Fords Caſe. 


s, 7 


{fo S. Pp 12: 


4 = A foz years,and dyed, after which it was Cnacted by Parliament, That th 


ſaid Daughters is dead, living her Yusband, who is not named in the W 


— 


Ach. 28. and 29. Eliz. in the Common Pleas. 


LXII. sir Roger Lewknor aud Fords Caſe. 


. S 


Ir Roger Lewknor ſeiſed of the Mannoꝛ of Wallingford, leaſev the ſame 


ſaiv Mannoz ſhould from hencefozth be deemed and reputed in the 
of the body of the ſaid Hir Roger, begotten upon Elizabeth his Wy 
the faid ir Roger having th2ee Daughters only, without any other ifſy 
The Daughters married Pusbands and had idue: A aligned his intereFh 
the ſaiv Bannoa to B, C and D, and alſo to one Shelley; B, C, and D. 
ſigned their intereſt to one Sponer, one of the Defendants, and Shelley aſſign 
his fourth part to Ford another of the Defendants, excepting the TWoods 
Underwoods. Walt is committed; one of the Daughters having iCue vyeth 
living her Yusband, the two ſurviving Siſters and their Husbands, 
Term being expired, bzought a Wait of dd aſt, leaving ont the Yusbandt 
the third @iſter,who was Tenant by the Curteſie, againſt Shelley and Spone 
who tenuerunt. Shutleworth Ser jeant tock Exception to the zit: ſei 
predictus Rogerus cujus hæredes ipſæ ſunt, which ſhall be intended Heirs gen 
ral, and by the Declaration it appeareth , that the Daughters ha ve to them 
Ac of Parliament an eſpectal inheritance as Years in ſpecial tail, and that 
y aſpecial conveyance : and therefoze the Plaintiffs ought fo have baoughky 
ſpecial * to their Caſe, as wh ꝛre Ceſtuy que uſe, maketh a le 
foz years by the 
the Feoffees 


tute ot 1 R 3. and the Weſſee committeth Mat, nol 
| fees ought to have a ſpecial N zit of Wat, accozdingto their Calg 
26 H g. 6. but that exception was diſallowed,and the caſe cited out of 26 
8 it upon another reaſon ,  fqz in ſuch caſe the eſtate of the Leſſee foz years is 
created.by the laid Statute. Another Exception was taken to the Mit, 
the Mut is tenuerunt, which ſhall be intended prima facie, conjunctim ten 
rant , and in the Declaration it appeareth , that one of the Defendants is 
ſignee of thzee parts of the Lands demiſed, andthe other Defendant of the 
fourth part, and ſo ſeparatim tenuerunt, but that Exception was alſo diſallowed, 
becauſe cziginally it was one. and intirely demiſed intereſt and eſtate, and ſo l 
remaineth as to the Plaintiffs , although it be diviſed by the Leſſee him! 
Another Exception was taken to the Wait, betauſe here it appeares upon 
Plaintiffs ſhewtng, that Sir Roger Lewknor had thꝛee Daughters, and thi 
they have alt taken Yusbands,, and that they have iſſue , and that one of 


taz which cauſe the WM zit ſhall abate : Sec 22 H 6. 24, 25. But that E 
ception was alſo diſallowed, fa as this Caſe is, there is not any reaſon, that 
Tenant by the Curteſie ſhould joyn in this Action , foꝛ no judgment ſhall ie 
given here, that the Plaintiffs ſhall recover the place waſted, foz the term. 
expired, as ił appeareth by the woꝛds of the UW zit, ſcil. quas tenuerunc, andthe 
Tenant by the curteſie is in poſſeſſion , and where Tenant by the curteſlt 
and the Heir joyn in an Acton of Waff, Tenant foz life ſhalt have Locum va 
ſtatum, and the Heir the damages, which ſee 27 H 8:13. As unto the mals 
ter of Lam, upon the Exception of U dods and Underwoods, it was no 
by Shirleworth.,--that the Action of Maſt was not well bzought-acain{t Ford; 
&c. i92 the Alignment made by Shelley to Ford was with an exception of alt 
UIoods and-Uinderwoods ,. and therefeze Shelley remained Tenant, and he 
ought to ani wer foz the Weod and the Underwood in the Action of Mat) 
faz upon every demiſe of Lands the Moods there growing are as well 
demiſed as the Land it ſelf, fo2 ſo it appeareth by the WI zit of M aſt in domi 
bus & boſcis dimiſſes ad terminum annorum,&c, which pꝛovbes, that the Trees 
are 
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are parcel of the demiſe, and ſo may be excepted : See Dyer 28 H 8, 19, by 
Shelley and Baldwin. A man lealeth a Mannose, except Woods and Under 
woods, the Leſſee cuts the Trees, an Action of M aſt doth not lie againſt him 
fozthe ſame; foz the thing in which the Maſt is ſuppoſed to be committed was 
not demiſed, & c. and therefoze the Leſſee ſhall be puniſhed as a Treſpaſſoz 
and not as Farmer: Fenner Herjeant contrary,and that the Trception of the 
Moods and Under woods is meerly void, foz Shelley who aſſignes his intereſt 
with the ſaid Exception;hath not any ſuch intereſt in the Modds and Under, - 
woods, ſo as he can make ſuch exception; foz he had but an o2vinary intereſt in 
them as Farmer, viz. Yeuſe-boof, Medge⸗boot, &e. which intereſt cannot by 
any meanes upon an Alignment be reſer ved to the Allignoꝛ, in grole of the 
eſtate, no moze thin one hath common appendant to his Land, and ho will 
make a Feoffment of the Land, reſerving oz excepting the common. And he 
who hath the inheritance of the Land hath an ablolute pꝛoperty in the Trees, 
but the Lefee hath but a qualified intereſt, and therefoze 21H 6, 46. the 
Leſſoz during the term foz years may command the trees to be cut down :any 
10H 7. 3. Leſſee foz years hath not any intere ſt inthe trees, but foz the top; 
piags,and foz the ſhaddow foz his Cattel: And in the Caſe cited, where Leſſee 
foz life and he in the Reverſion make a Leaſe fo21ife unto a ſtranger, and wat 
is committed, and they bzing an Action of Maſt, the Leſſee foz life ſhall have 
the place waſted, and he in the Reverſion the treble damages, foz in 4 
him was the true and very pꝛoperty of the Trees, and therefoze the treble da⸗ 19%, 42: a. 
mages do belong unto him, and not to the Leſſee foz life, who joyneth with 
him; and the reaſon wherefoze the Leſſee foz life oz yeares ſhall recover 
treble damages againſt a ſtranger who cats down any frees growing 
upon the Land to him demiſed, is not in reſpect of any p2operty that the Leſſee 
hath in the trees cut down, but becauſe he is chargeable over to his Lefſoz in 
an Action of Waſf,in which he ſhall render damages in ſuch pzopoztion. 250 
ſee 27 H 6. Waſt. 8. A leaſe foz life is made without impeachment of watt, 
a ſtranger of his wn wꝛong cuts down trees, againſt whom the Leſſee bzings 
an Action of Treſpaſſe; in ſuch Caſe he ſhall not recover treble damages, 
not fo2 the trees, but only fo2 the bzeaking of the Cloſe , and the loppings, faz 
he is not chargeable over to his Leſſo2 foz the ſame, becauſe that his Leaſe was 
made withcut impeachment of Maſt; and if the Leſſee hath fach a lender 
intereſt in the Trees where his leaſe is without impeachment of wett, his in⸗ 
tereſt is leſſe,where it is an ozdinary leaſe without any ſuch pziviledge : And 
the pzoperty which the Leſſee foz years hath in the Trees in ſuch Cale, is ſg 
appꝛopꝛiated to the poſſeſſion , that it cannot be ſevered from it: Windham 
and Anderſon Juſtices were of opinion, that the Exception above is meerlp 
void : Foz Ford the Aſſignee of Shelley is now Termer and Farmer, who 
alone can challenge intereſt in the Trees againſt all bat the Leſoz,and Shel- 
ley after his Alignment, is meerly a ſtranger. The intereſt of the Leſſee, 
and alſo of his Aſignee in the Trees ts of necefſity , and follows the Farm 
and the Land as the ſhadow doth the body; And by him, where Leſſee foz - 
rears by reaſcn of his leaſe is to have Wind-fals, vet he cannet imploy them 
but to the benefit and pzofit of his Farm, foz if he ſell them oz ſpend them 
elſewhere he ſhall be puniſhed. Rhodes and Periam Juſtices , that the extep⸗ 
tion is good as the fruits of the Trees, Shovelers, &c. And afterwards the 
Caſe was avjudged upon another poynt in the pleading, ſo as the matter in 
Law did not come to Judgment: See Saunders Caſe. 41 Eliz. Where 
2 doth eſligne, excepting the Timber trees, it is a void Excep⸗ 
ons 
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Paſch. 29. Eliz. in the Kings Bench. 


LXIII. Gray Ie! Jeffes Caſe. 


an Action upon the Caſs,by Gray againſt Jeffe, the Plaintiff veclarg, 
hat where he had placed his Don and Yeir apparent with the Defendant u 
be his Appzentice,and to learn of him the Art of a Tatloz : That the 
dant had ſo beaten his Son with a Spade, that he thereupon became lame, by 
reaſon of which he could not have ſo much with his Son in marriage of himag 
otherwiſe he might have, becauſe the ſame lamene ſſe is a diſparagement to hig 
ſaid ſon : And further ſhewed, that he himſelf might ſpend twenty pounds pe 
annum in Lands. Haulton argued foz the Plaintiff. - The Aion, Quare fil 
um & hæredem cepit & abduxit,ts given to the Father in conſideration that 
marriags of his Son and Heir doth appertain to him by the Law, and here 
the Battery the Son is become ſo lame, that he is not ſo commendable to g 
Marriage as befoze ; and if the Father had loft the whole marriage, then 
Father ſhould have had the Aamon Quare filium & hæredem, &c, but here iq 
hath not loſt the whole marriage. but the marriage is leſſened by it, and there⸗ 
foze he ſhall. have this Action, Tanfield contrary; J confeſſe , that 
the Father ought to have the marriage of his Sen and Yeir ſo long as heis 
ſub. poteſtate patris; but here the Father hath committed all his intereſt 
and anthozity in his Son to the Defendant his Paſter , with whom he 
th bound his Son Appzentice foz ſeven years,during which term the Father 
not any thing to do with his Son ez his Marriage. Wray: the Action, 
Quare filium & haredem, & c. is not given to the Father, becauſe his marti; 
age belongs to him, but becauſe of the Education; and ſuch was the opin 1 
of Clench Juſtice , and the marriage doth not be long p2operly to the Father 
Foz if the Don marrieth himſelf without the leave of the Father there ig 
not any remedy fo2 the Father. And afterwards Judgement was given 
againſt the Plaintiff, | * 


as 
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Paſch. 29. Eliz. In the Common Pleas, 
© L XIV... Bullers Cafe. 


Dmund Buller bzought a Reple vin againſt two, who make Conuſans as 

Bayliesto A foz rent arrear reſervedupon a leaſe fo2 Itfe , To which the 
Plaintiff in Barre of the Conuſans pleaded, that two ſtrangers had right of 
Entry in the place where , &c, and that the ſaid twa Defendants by their 
Commandment entred, &c. and took the Cattel of which the Ne ple vin is 
bꝛought, damage feaſants, abſque hoc, that they teok them as Boylies to the 
ſaid A, and upon that Tra verſe the Defendants did temurre in Law,Shutle- 
worth Ser jeant; the Traverſe is not good, foꝛ by that means the intent of the 
party ſhall be put in iſſue, which ng Jury can try, but only in Caſe of Recap! 
tion. Dee 7 H 4.101, by Gaſcoign, If the Bayly upon the diſtreſſe ſhews 
the cauſe and reaſon of it, he cannct afterwards vary from it, but the 
party may try him by Traverſe ; but if he diſtrain generally witheut ſhew⸗ 
ing caufe, then he is at large fo ſhe w what cauſe he will, and the other party 
ſhall anſwer to it. And it was ſaid by the Court, that when a Bayly viftreing 
he ought, if he be required, ſhew the cauſe of his diſtreſſe, but if he be not regui 
red, then he is not tied to do it. Anderſon, We were all agreed in the Cale 
betwirt Lowin and Hordin, that the Tra verſe, as it is here, was well taken, 
The Number Rollof that Caſe is M. 28 and 29 Eliz, 2494. 
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Paſch. 29. Eliz. inthe Kings Bench, 
LXV. Hudſon and Leighs caſe. 


Udſon recovered againſt Leigh in an Action of Battery, ſoz which a Ca- Procede, 
pias profine iſſued againſt Leigh; and alſo a Capias ad Satisfaciendumyre - 
turnable the ſame Term at one and the ſame Return: As to the Capias pro 
fine the Sheriff returned Cepi, and as to the Capias ad fatisfaciendum, non eſt 6 
inventus : And foz this contrariety of the Return, the Court was of opinion, Return of the 
that the Sheriff ſhould be amerced ; but it was moved by the Councel of the Sheriff. 
Sheriff, that the awarding of the Capias pro fine was meerly void, ſoʒ the Fine 
is pardoned by the Parliament, And it is alſoEnacev, Chat all pzoceſſe award⸗ 
ed upon ſuch Fines ſhall bs void, and then the Capias pro fine being void, it 
matters not hem oz in what manner it be returned, faz the Court ſhall not re- 
ſpect ſuch pꝛoceſle, noʒ any return of it, and then the Court not having ref 
to that Return, there is not any contrariety, foz the Capias ad ſatisfaciendum 
only is returned, and not the Capias pro fine, And at another dap it was mo⸗ 
vey again; the Battery wasſuppoſed , 1 Junii 1586. and Judgement given 
the thirteenth of February the ſame year,upon which iCued Capias pro fine, aud 
befoze the Return thereof the Parliament ended, which parvoned ſuch Fines, : 
and made all p2oceſſe thereupon void: And it was ſaid by the Court, that if cer. 
the Sheriff in ſuch Taſe takes the party by a Capias pro fine, now upon that (9, 
taking he is in Execution foz the party, and if the @heriff let him go at large, 
he ſhall anſwer foz the eſcape : And in that caſe the Capias pro fine was well 
awarded, and the Court ought fo regard it, and the Defenvant lawfully taken 
by virtue of it, and alſo in erecutign fog the party in Judgement ot Law, and 
afterwards when the Parliament came and Enacted ut ſupra althongh the 172 
telle be made void thereby,the ſame cught to be meant as to the intereſt of the 
King in the Fine, and the veration of the Subject by it, but not as to the Exe- 
cution of the party, but the Sheriff hall anſwer fo2 that. And it was alfo 
| holden by the Court, that if the Plaintiff ſueth an Elegir then upon the Capias 
3 pro fine executed, the Defenyant ſhall not be adjudged in Execution foz the Execurion. 
1 party, foꝛ he hath made his Election cf another manner of Execution, ſcil. of the 
Land, and he ſhall never reſort te an Execution of the body, 13 H 7. 12. And (. J. 
as out caſe is here there was an Elegit obtained, but it was not on Recoꝛd, noz 
any Recozy made of it, and therefoze the electon of the Execution remained 
to the Plaintiff ; And as fo the point afozeſaip,that ſuch pzoceſſe ſhall be void, 
as to the King only, not as to the party: Dee now 5. Jac. C 6. part. 79. iz 
Edward Phittons Caſe. | 
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| Paſch. 29. Elix. In the common Pleas. 
LXVI. Potter and Stedals Caſe. 


FP Lreſpaſſe by Samuel Potter againſt Stedal the Caſe was, Tenant foz life. _ 
of Land leaſcy parcel thereof to hald at Will, and being in poſſeſſion of te 
refidue,lebyeda Fine of the whale, the Lefſoz entred into the Land which was 
let at will in point of fozfeiture, in the name of the whole ; it was holden the u, Go. 
ſame is a good entry foz the whole: Bu if ths Difeiſo2 leaſeth fo years part 
of the Land,whercof the diſſeiſin was committed, and the viſſeifee afterwards 52") 
entreth into the Land which continueth in the poſſeſſion cf the Diſteiſor in, , 2-7, 
the name of the whole; the ſame Entry ſhall not extend to the Land leaſed, foz” 

ere the Leſſee is in by title, but in the other Caſe not, foz when Tenant'fo2 

te leaſeth it at will, andafterwards * a Fine, the ſame is a ne 
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Caſe, 


tion of the Will. 16 Eliz. Dyer 377. 1. In the ſame plea it was holden, 
that if there be leſſee fo2 life, the remainder foꝛ life, the remainder in kee, Lelß 
ſce foz life in poſſeſſion le vyeth a Fine Sur Conuſans de droit, &c. to his dun 
uſe, upon that Fine a Fee-ſimple accrues, þ 
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raſcb. 29. Elix. in the Common Pleas, 


LX VII. Leigh and Hanmers Ceſe, 


Debt upon a I flomas Leigh Eſquire bought an Action of Debt upon a Necog nian 
Recogniz.ance Ta the Pe of a tdtatute aple againſt John Hanmer Efauire. 0 +4 
the Pays? and Aldermen of London, in Camera Guild-hall Civitatis predi * 
and demanded one thouſand ftve hemdzed pounds, upon ſuch Recognizance ac 
knawledged 20 November, 20 Eliz. and upon default of the ſaid Hanmer, ac, 
cozding to the cuſtom of London uſed in courſe of Attachment, attached ip» 
hundzed pounds in the hands of one W Bolton of Grays-Inne, in part of atis 
faction of the ſaiv debt of one thouſand five handzed pounds; and now within 
the year came the (aid Hanmer, & ad diſcutionandum debitum predict. 18 
pzecept of Scire facias againſt the ſaid Thomas Leigh, and aſter pleaded, am 
demanded Dyer of the ſaid Recognizance, and had it, 8 quod ipſe reſtitutio. 
vem of the ſaid ſtx Funzed pounds, in manibus dict. W Bolton attachiar haben 
debet: gee ot certain . the Caſe hots: Rowland Leigh G, 
/ ing 0 n 1002S an er Lands in W's 16 
d iſſue liz. his Day the County gf 
went. dat. 20 Maii 19 antey. 
127 
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it, And it was argued befoze the Payez, Reco2der, and Aldermen of London, 
in their Guild-Ha)l. by Anger of Grays· Inne, on the part of Leigh the Plaintiff, 
and de in his Argument did much retye upon the definition-of marriage, 
juſtinean in his Inffitutions, Nuptiæ maris & fæminæ conjunctio individua 
continens vitz ſoc ietatem; and the marriage here in queſtion is not accading 
to the ſaiv difinition, fn the perſons, parties to this contrad, are not perſons 
able by Law to make ſuch contra becauſe that non attigerunt annos nubiles, 
Ergo nuptiz eſſe non poſſunt, but only ſponſalia, a tep unto marriage; And 
there is alſo rondꝛed one reaſon of the ſaid definition upon the woꝛd individua, 
individuam dico. quia nen nifi morte aut divortio ſeperandam, but the marrt-. 
age nowin queſtion might be dillol ven without death o2 divczce, as it is in 
cur caſe by diſagreement : And ſee Juriſprudentiz Romane, Lib. 1. Cap, 33. 
Societas & conſortium omtu vita inter marem & fæminam ad concubitum 
which is ſocietatis hujus conſummatio: And as every Act doth confift uponthꝛss 
things, 1. Inceptio, 2. Progreflio, 3. Continuatio, ſgis it in the Caſe of mar- 
riage ; but in this cafe when Thomas Hanmer teck the ſaid Eliz. to Wife, 
that is but en inceptien, but the p2ogreffion and conſummation of it is cut off 
by the viſagreement, and he much relyed upon the wozds bf the Covenant, ſi 
dicta Elia. ad id condeſcendere & agreare vellet, ſo as there is not any liberty 
left to the Defendant foz the agreement oz diſagreement of the Don, but be, 
ought to agree at the perill of his Father; but if Eliz. will not agree, then the 
"Defendant is not at any miſcheif, foz inſuch taſe the Covenant doth not ex- 
tend to him, and alfo here the Father is bound that his Bon, a ſtranger to the 
Dbtigation ſhould marry the laid Elizabeth, which. he ought to pzocure at his 
perill, oꝛ otherwiſe he ſhall fozfeit his Bond: Egerton Solicitos of the Dugen 
argued to the contrary ; This marriage as much as concernes this Caus⸗/ 
nant, is to be conſidered at cozding to the reaſon of the common Law, and nat ul 85 
attezding to the rules andgroums of the Canon m Civil Law, not as a mar- 
riage in right, but as a marriage in poſſeſſton, and matriage in poſſeCion is 
ſafficient alwayesin perſonal things and canſes, eſpecially where the poſſeſſi- 
en ot the Wife is in queſtion , but where the poſſeſſion of the Husband is in . / »/ 
auction, there marriage in right ought to be, and where marriage in poſſeſi- , , v e 
en tels in averment, there it ſhall not be tryed by the Biſhop, as in the Caſe of , *_ 
a marriage of right, where, never accompted in loval matrinony,is pleaded; 4 
but by the Coumtry;fo2 in caſe of Wite in poſſeſſion, never accompted in mas 
trimonp, is ne Plea, but net his Wife, which ſee 12 E. 3. br. 481. A-bzonght 
zn Acton of Zrcſpaſſe againſt B, and C. B pleaded, that C is Wife of the 
Plzintiff, and demanded Judgement of the WMzit, the Plaintiff by Replicas 
tion (ud, ne ver accounted in Lawfull matrimony,but it was not allowed, but 
ves dziven to fay, not his Wife, foz if C was the Wife of the Plaintiff in 
RY peffefiien o2 by Reputation, it is ſufficient to abate the Wait: ſee alſo 49, E. 
3.18. by Belknap, the right of the Cſpouſall is alwayes. to be tryed by the 
Biſhop, but the peſeion of the marriage, not as in Aſtze by A and K his 
Wife; the Tenant demanded Judgement of the Mit upon ſpetiall matter, 
and concluded, ſo is the ſaid K our Wife, and not the Wife of A, ſo in a cui 
invita by B and C his Wife, the Tenant pleaded, never accounted in loyall 
matrimony, the ſame is no anſwer to the Wife, foe ſhee ddmanded in her own 
right, and it he who aliened was her Hus band in poſſeſſion, the Wife couly 
ntt have other Action, fe Aſize doth not lye, becauſe he was her Yusband in 
led at the ſaid time in polleſtion: And ſee allo 50. E. 3. 20. adjudged accozy 
ding to the opinien of Belknap : And fee alſo 39. E. 3. As tothe marriage in 
right; as the cate in queſtion is, foz upon ſuch. marriage, it the Yugband bs 
mur dꝛed beſoꝛe diſagreement, the Wife ſhall have an Appeal of Murder, and 
«Wait of Dewer: ſee where Appeal is bzought of the Rape of his Mila, al⸗ 
' theugh ſhee be his Wife but in poſſeCion, and not in right, 11. H. 4; 13; by 
Halls 168. and by Littleton, if the Mike be cf the age, but of nine years, 2 
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Leigb aud Harmers 
Caſe. 


Gall yave Dower, Which ſee; alſo 35. H. 6. and vet Dower chu never acc 


. 
* 


bat in caſe of matriage ia right, fo2 there never counted in marriage, is a gig 
Plea, vi. 12. R. 2. Dower 54. In Dower the Tenant pleaded, that the Pas, 
band at the time of dis death wis but at the age of ten yeares, and the Dy 
mud int now bat of eleven yeares,and yet Judgement wis given fox the Dg, 
mmdant, kon by Chacleron the ſame was a marriage in right untill diſagrey. 
ment, fer 22. Ela. Dyer 369. A woman at fall age marryeth a Yusbany/'g 
twalve ve ares, wha vycth befaze the age of conſent, the ſame is a good x 

age, and (a au qt ta be certified by the Bishop, and 7. H. 6. rr, by 

x wom in marriedwithin age of conſent may pozt an Action as a feme 

and the Mit did abate, Stamford Prerugat. 27. 19. B. 3. Judgement 123. 

a Weit of M ard, the Jury found, that the Intant was of the age of ten ven 

and no 11922, bat thep did not know whether ſhee were married 02 nat, but 

bene eſſe, if he be marryed, alleſs damages one hundzed pounds, and if u 

ive pounds upon which it appeareth that marriage at ſuch an age is 

a marriage upon which the Lozd ſhal recover damages; See 13. H. 3. g 

148. ſach marriage in the life of the Anceſtoꝛ, infra annos nubiles, if there 
nodiſagreement All bind the King : And after the death of the 4nceftoz, 
hetre A remain in cuſtodia Domini Regis, uſq; ad ztatem ut conſentiat, vel 
diſſentiat, 45. B. 3. 16. Jaa Writ of Ward, the Infant was found ofthe 
ago of twelve veares, and the Jarozs gave damages thzee hundzed marks, if 
he were merrped, and 27. H. 6; gard. 118, & 47. E. 3. Br. Treſpaſſe 420. 
and Pitz. Action upon the Statute 37. Treſ paſſe, de muliere abducta cum bo. 
nis birt, where the Wife is within the age of conſent : And if I be bounden 
utitoanother in an Obligation, upon condition to pay a ſum of mony upon; 
tee marriage d of I S, now, if 15 be marryed within the age of conſent, 
am bound to pay the mony the ſame dap, although afterwards the parties q 
diſſent, and the Mile of ſach a marriage ſhall be received in a Plea reall u 
on the default of her Yusbind, x the woꝛds, ſi dicta.Eliz. ad id condiſcendere 
apreare vellet, are to be under ſtood of an agreement at the time of the marr{s 
age, and here the time is limittev fo2 the ſolemnization of the marriage, ſci 
at oz befoze they ſhall have accompliſhed their ſeverall ages of twenty ane. 
pe.ires,m:kes the matter clear; Foz it is in the election of Hanmer the Fa: 
ther, to pzocure tis marriage, ſcil. that his Don ſhell take to Wife, the ſail 
Blizabeth, at which of the two times he will, ſcil. at oz befoze, &c. to the m 
riage befozc, &c. is as effcctual in reſpec of the perfazmance of this convition). 
as if the marriage had been had alter, and as the caſe is, the condition could 
not be better perfoꝛmed, foz if the marriage had been ſtayed till after fourt N 
voars, &c. although the marriage doth not enſue. vet the Obligation had been 
foꝛteited, and that the marriage be ſolemnized juſt at the ageof both of fourteen 
yeares, was impoſſible, foz Thomas Hanmer was the elder by two yeares, then 
the ſaid Elizabeth, and therefoze they ought to be marryed at ſuch time which” 
might ffand with the condition, and the ſame is done accozdingly: And as 6. 
tha which hath been objected, That now by viſagreement the marriage is e 
termined, we ought to obferve that Hanmer wis boundea foz the perfozmance. 
of the Covenant, and that his ſon and heir apparent maricarer, & in uxorem 
duceret dictam Eliz ad vel ante,&c. which is executed accozdingly, and he is nut 
bounden foꝛ the continuance of the ſaid marriage, but the continuance of the 
ſame oaght to be left to the law;which giveth tothe parties libertie to continne. 
the marriage by agreement, oꝛ to difſclve it by diſagreement ; And theres 
if I be bounden ta you, thatT S$ (who in truth is an Infant) ſhall le vy a Fim 
befozeſucha day, which is done accozdingly,and afterwards the ſame is re vet / 
led by Errcz, yet notwithſtanding the condition is perfozmed, &c. And after» / 
wards Judgement was gi ven againſt the Plaintiff, * 
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Paſch, 29. Elia. in the Common Pleas, 


LXVIIL The Earlof Warwick and the Lord Barkleys Caſe. 
- A Mbroſe Earl of Warwick and Robert Earl of Leiceſter, bzonght a WMzit ** 
N A of Partition again ſt the L02d Barkley , in which the parties pleaded to 
iſſue. And now at the day ol the Enqueft the Defendant did challenge, that Challenge. 
in the whole Pannel there were but two Yundzeders', and at the ürſt it was 
doudted by the Court , if upon the Statute of 27 Eliz. cap, 6. by which it is 
Enaged , That no further challenge foz the hundzed ſhall be admitted if two 
ſufficient Hundꝛeders do appear, the Enqueſt ſhall be taken : But at length 
whole Court was clear of opinion, that the ſaid Statute did extend but fo 
- perſonal Actions;but this Action of Partition is a real Action ; and ſunyyggs, 
and ſeverance lieth in it, but not pꝛoceſſe of out-lawry, and therefoze here four 
Pundzeders ought to be returned; ſo in an Action of Watt, although it be 
| 2 perſonalty : and therefoze the Councel of the Plaintiffs pzayed a 
Tales. | 517 


Paſch, 29. Elix. in the Common Pleas: 


LXIX. The Archbiſhop of York and Mortons c e. 
: | 4 N Cd nisse Se q, 
Ter Archbithopof York recovered in an ACie of Noveldideifinagainft ©. 
2. one Morton befoze the Juſtices of Aſſize ; upon which Judgement Mor- ade ag — 

ton b20ught a Wait of Crroz befoze the-Jufrices of the Common leas, and Atze. 

after many motions at the barre, it was adjudged that a Mit of Teroz upon 

the ſaid Judgement did not lie in the ſaid Court. 18 Eliz. Dyer 250. E B 

22. That upon Erronious Judgement given in the Kings Bench in Ireland, 

Erroz ſhall be bzought in the Kings Bench in England, 15 E 3. Error 72. 

Fenner who was of Countel with the Archbiſhop demanded of the Court how, 

and in what manner the Recs2d ſhall be remanded to the Juſtices of Allize, 

ſo as the Arch Biſhop might have execution; To which the Court ſaid, that the 

ſureſt way is to have a certiorare out of the Chancery into the Common 

Pleas direced fo the Judges there; and then out of the Chancery by Pitti- 

mus to the Juſtices of Aſſize. But Fenner made a difficulty of it totake 

ſuch courſe foz the remanding of it, foꝛ doubt they would nat allow it to be a 

Recoꝛd where it is not a Reco2d, foz upon the matter the Recozd is nat remos 

ved, but remains with the Juſtices of Aſize. Then Anderſon ſaid, Sue Ere- 

cation out of the ſaid Recozd; but becauſe the Recozd came befoze us by Wzif 

* Erroz, it ſhall be alſo removed and remanded by Wzit : and ſo it 

8. 


Paſch. 29. Eliz. In the Common Pleas. 


L XX. Kempe and Carters Caſe, 


Er Kempe bzought Treſpaſſe foz bꝛeaking of his Cloſe againſt Car- ce 
ter: and upon pleading they were at illue, if the Lozd of the Pannoz a⸗- 
lozeſaid granted the ſaid Lands per copiam rotulorum curiæ maneri predict. 
ſecundum conſuetudinem manerii predict. and it was given in Evidence , that 
within the ſaiv Panno2 were divers cuſtomary Lands, and that the Lozd now 


late at his Court of the ſaid Wannoz granted the Land, &c. per Fn ro- 
tulorum 


50 | -Walkir and Ne vile 
| | | Ca le, | . 


tulorum curiæ, where it was never granted by copy befoze : It was nowhy 
den by the whole Court, that the Jury are bound to find, Dominus non qq; 
ceſſit, foꝛ notwithſtanding that de facto Dominus conceſſit per copiam rol 
rum curiæ, yet, non conceſſit ſecundum conſuetudinem manerii predict, fg 
ſaid Land was not ruſtomary, no2 was it de miſeable, foz the tuſtome Jad my 
taken hold of it. In the ſame Caſe it was allo ſhewed, that within the ſg 
; MPannoz ſome cuſtomary Lands are demiſeabe foz life only, and ſome in 
Evidence of Am it io is ſaid to that by the Load Anderſon, that he who will give ing 
cuſtoms. edncetheſe ſeveral tuſtoms,onght to ſhew the ſeveral limits in which the le 
ral taſfoms are ſeveratly running as that the Mannoꝛ extends into two tau 
and that the Lands in one of the ſaid Towns are grantable fo2 lives only, a 
the Lands in the other in Fee, and he ought not to ſhew the ſeveral cuſtogy 
promiſcuè valere though the whole Manno: And he remembꝛed a Caſe ui 
own experience: ſcil. The Þannoz of Wadhurſt in the County of Suſſet ci 
ſiſted of two ſozts of Copy hold, ſcil. Sook-land and Bond-land, and by ſeven 
cuſtoms diſt zverable in ſeveral manners:as if a man be firſt admitted toi 
land, and afterwards to Bond / land, and dyeth ſeiſed of both, his Heir ſhall 
herit both ; but if he be firſt admitted to Bond ⸗and, e after ward to SookAay 
and of them dyeth ſeiſed, his youngeſt Don ſhall inherit, and if of both ſim 
& ſemel, his eldeſt Don ſhall inherit; But if he dyeth ſeiſed of Bond⸗land a 
lv, it ſhall deſcend tothe voungeſt: and if cuſtomary Land hath been of antig 
time grantable in Fes,and now of late time foz the ſpace of fozty yeares h | 
granted the ſame foz life only; vet theLozd may if he pleaſe reſozt to his ancient 
cuſfom and grant it in fee. It was alſo moved in his caſe, It cuſtoniary Lay 
within a Pannoz hath been grantable in Fee, if now the ſame Eſcheat to 
2035; and he grant the ſame ts another foz lite; the ſame was holden a g 
grant, and warrantable by the cuſtom, and ſhould bind the Lozv,foz the cuſfi 
which enables him to grant in Fee ſhall enable him to grant foz life; an 
ter the doath of the Tenant foꝛ lile, the Loꝛd may grant the ſame again in 
oz the grant fo2 life was not any interruption of the cuſtom , &c. which wi 
granted by the whole Court. | E 
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Paſch. 29. Eliz. in the Common Pleas. 


LX x J. Walker and Nevils Caſe. 


1 


F Alker art his Wife bzought a Mit of Dower againſt Jervice Nevil, 
and judgement was given upon Nihil dicit, and becauſe the firft Bus 
band of the Wife dyed ſeiſed, a Wzit of Enquiry of Damages was a d, 
by which it was found, that the Land which the ought to have in Dower, the 
third part was of the value cf eight pounds per annum, and that eight yeates 
elapſerunt a die morti viti ſui proxime ante inquiſitionem & aſſeſſant damnath 
eight pounds, and it appeared upon the RÞcozd , that after Judgment in ti 
Wait of Dower afozeſaid the Demandents had execution upon habere facias 
Dana ſeſinam, ſo ag it appeareth upon the whole Recoꝛd put together, that damages 
axe aſſeſſed foz eight years, where the Demandants have been ſeiſed foz part 
the ſatd eight years, upon which the Tenant bꝛought a zit of Erro2, and 
alligned foz Crroz, becanſe damages are aſſeſſed untill the time of the Jnquis 
ſition, where they ought to be. but to the time of the Judgement; but the Ex⸗ 
ception was net allowed; Ancthcr Erreꝛ was alſigned,becauſe that where il in 
found, that the Land was of the value of eight peunds per annum, they have 
aſſeſſed damages foz eight years,to eighty peunds , beyond the Revenue ;f63- 
acco2ding fo the rate and value found by verdict it did amount but to ſixty fou 
pounds: but that Erroꝛ was not alſo allowed; ſo2 it may be, that by the long ve 
taining of the Dower, the De mandants ha ve ſuſtained moze damages thenthe 
bare 
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, Wiſeman and Wiſe- 
mans Caſe. 


bars Revenue,8&c. Another Crroz was aſſigned, becauſe Damages are aſſeſs 
ſed foz the whole eight veares after the death of the Husband, where it appear⸗ 
eth. that foz part of the ſaid years,the Demandants were ſeiſed of the Lands 

bp fo2ce of the Judgement and execution in the Wait ef Dower ; and upon 
that matter the wzit of Erroz was allowed. 


Archpoole againſt the Inhabi- 
, tants of Everingham. 


_ 


Paſch. 29. Eliz. in the Common Pleas. 


LX XII. Archpoole againſt the Imbabitants- of Ever- 
ingham. | 

an Action upon the Statute of Wincheſter of Huy and Cry by Archpoole 
Ligand the Inhabitants of the Yundzed of Everingham, the Jury found, that 
the Plaintiff was robbed 2 Januarii poſt occaſum ſolis, ſed per lucem diurnam, 
and that after the Robbery committed, the Plaintiff went to the Town of An- 
dover, and advertiled the Baylies of the ſaid Town of the ſaid Robbery ; and 
further found, that the ſatd Town of Andover is not within the ſaid Hundꝛed 
of Everingham,and that there is another Town nearer to the place where, &c. 
the Robbery was done, then the ſaid Town of Andover within the ſaid Yun 
dzed, but the ſaid Town of Andover was the neare ſt placs where, &c. by the 
Biags high way: It was moved that upon this matter, that the Plaintiff 
ſhould not have judgement, foꝛ that he yath not made his freſh ſute accozving to 
the Law, foz he ought to have begun his Frech ſute within the Hundzed where 
the Robbery was done: and it was alſo objeded, that the Robbery was done 
poſt occaſum ſolis, in which Caſe the Yundzeders are nat to purſue the Pale⸗ 


fadozs. And Walmſey Ser jeant cited a Caſe out of Bracton: Si appellatus 


fe defenderit contra appellantem tota die uſque ad horam in qua Stellz incipi- 

unt apparere,recedat quietus de appello, and it is not reaſon to vzive the Hun- 279 
dzeders to follow fellons at fuch a time, han fo2 want of light they cannot ſee > . e 
them. And all the Juffices were cleat᷑ of opinion, that if the Robbery was a 
done in the night time, the Inhabitants are not bound to make the purſuit: 
And by Rhodes, if in a Præcipe quod reddat of Lands, the Sheriff ſum- 
mons the Demandant upon the Land in the time of night, ſuch a ſummons is 
meerly void. 


Paſch. 29. Eli. in the Common Pleas Iatrat. Trin. 28. Rot. 1458. 


LXXIII. Wiſeman and Wiſemans Caſe, 


Nan Action of Debt by Wiſeman againſt Wiſeman, the Caſe was, that one Debt 
IWiſeman was ſeiſzd of the Lands, and by his Will de viſed, 1. J will and , 5, 
bequeath unto my Wife B. acre faz the Term of her life, the remainder to -.--. -; - 
my Son Thomas in tail: Item J will and bequeath unto my Son Thomas, all De viſes. 
my Lands in D, and alſo my Lands in S, andalſo my Lands in V. Alſo A 
give and bequeath unto the ſaiv Thomas my Son all that my Iſland oz Land 
encloſed with water which J purchaſed of the Earl of Eſſex : To have and 
hold all the ſaid laſt befoze deviſed pꝛemiſſes unto the ſaid Thomas my Son, 
and the Veirs of his body: The only matter was, It the Habendum ſhall ex 
tend to the Iſland only, in which Caſe Thomas ſhall have but foz life in the . u 6 
Lands in D,S, and V. oz unto the Iſland, and alſo to the Lands in D. , v, 
S, and V; in which Caſe he ſhall have Fee⸗tayl in the whole. And it was 
argued by Fenner, that the Habendum ſhould extend to the Jfland only; 
as he ſaid, the opinion of the Juſtices of this Court was in 4. Eliz. in another 
Caſe, I deviſe my Pannoz to D my eldeſt Bon, andalſo mu Land in 8 im ,, . 
tayl,in that Caſe the entail limitted faz oe Land in 8 wall not extend tothe. s. 
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Feoffmenrs, 


Attornment. Was the Queſtion: It was ſaid, that that was the Cafe of one Arden, Aid. 
Gert, and Manwood were of opinion, that the fame was no Attonment, be 
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did not ſhew to whom the Feoffment was made, to whom the Leſſee ſaid, 


claim by pzeſcription a poztion of C 


ſaid Dannoz,and of ſuch opinion was Weſton, Welch, and Dyer; Brown coß 
tta, that the Son hath in tayl in both. But if tho wo2ds of the deviſe had ben 
I deviſe my Pannoz of D and my Lands in Sto my Son in tayLhcre the yy 
hay an eſtate tapl in both. So it hath been adjudged, that if J deviſe La 
to A, B. and C, ſucceſſively as they be named, the ſame is good by way of 
mainder : Walmeſley contrary,and he relyed much upon this, that the won 
of the Habendum are in the plural number. All the laſt befoze deviſed py, 
miſſes, whereas the thing lately deviſed by the ill was an Illand in the fig, 
gular number, which cannot ſatisfie the Habendum, which is in the plural num, 
ber, and therefoze to verifie the plural number in the Habendum, the Haben. 
dum by fit conſtruction ſhall extend to all the Lands in D, S, and V: and g 
upon his motion made at another dap, it was reſolved by all the Juices, that 
the Habendum ſhould extend to all the ſaid Lands , and the Habendum 
not ſtreighten the De vile to the Ifland only. | 


Paſch. 29. Elix. in the Common Pleas, 


LXXI V. Fullwood ard Full woods Caſe, * 


N an Action upon the Caſe, the Defendant put in bail to the Court to a 
[wer.fs the Action ; and now Judgement being given againſt him, he came 
into Court and rendzed himſelf,and pzayed, that in viſcharge of his ſuretig, 
that the Court would recoad the rendzing of himſelf,which was granted: Any 
the Court demanded of the Plaintiff, if he would pꝛay execution foz the body 
againſt the Defendant, who ſaid, he would not, whereupon the Court awardel 
that the ſursties ſhould be diſcharged ; and the Rule was entred, that the De 
fendant offered himſelf in diſcharge of his ſureties, and Attornatus Querenty 

ocutus per curiam,&c, dixit ſe nolle, &c. Ideo conſideratum fuit per curiamy 
Free tam prædict. defend. quam prædict. Manucaptores de recognitione pris 


ict. & denariis in eadem contentis exoneretur. 


LXXV. Paſch., 29. Elix. in the Common Pleas. 


Te: Caſe was, Ye in the Reverſion upon a Leaſe foz yeares,makes a Char 
ter of Feoffment to divers perſons: to the uſe of himſelf foz life, and a/ 
fer fothe uſe of his eldeſt Son in tayl ; and the wozds of the Charter were, 
Dedi,conceſli, Barganizavi, & feoffavi,and he ſealed and delivered the deed,but 
no very of ſeiſin was made; and afterwards he came to his Leſſee foꝛ years, 
and ſaid to him, that he had made a Feoffment, and ſhewed alſo the uſes, but 


have done very- well, J am glad of it: And it that were a good Attozum ö 


and ſo it was ruled in this Cale, foz Attoznment onght to be to the Gꝛantet 
himſelf, and nat to Ceſtuy que uſe. W *. — 3 


paſch. 29. Eliz. in the Common Pleas. 
LXXVI. The Parſon of Fackoams Caſe; 


oy 
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arſon of Hannington.and the Caſe was, It the Parſon ok one P. : 
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zurmy againſt Wright WH 
1 and Stafford 


the Spiritual Court all have the Juriſviction , foz the tryal of it: And the 
opinion of the whole Court was clear that it ſhould, becauſe that the matter ts 
tatwixt two ſpiritual perſons, aud concerning the right of Tythes. As 35. 
H 6. 39. I Uiccar of B bzonght Treſpaſſe foz taking away of fozty loads of 
c. The Defendant pleaded, that he is Parſon of the ſaiv Church of 
B, and the Plaintiff is Uiccar, cc. and befoze the Treſpaſſe, &c. the Beans 
were growing in the lame Town,and ſevered from the nine parts, and he took 
them as belonging fo his ſaid Church, and demanded Judgment of the Court, 
&c, The Plaintiff ſaid, that he and all his Pzedecefſo2zs Uiccars, &c. time 
out of mind,&c. have uſed to have the Tythes of ſuch a Cloſe, &c. belonging 
to his Aiccaridge, and within the ſaid Cloſe the 1Beanes were growing, any 
were parcel of his endowment ;- and that at the time of the taking they were 
ſevered from the nine parts: whereupon he took them. And it was holven 
by Aſhton and Danby , becauſe it is confeſſed on both ſides that the Beanes 
whereof,8:c. were Tythes, the Right of which would come in debate betwirt 
the Parſon and the Uiccar,and both are ſpiritual perſons, that the tryal there- 
of doth belong to the Spiritual Court. See 6 E 4. 3. 22 E 4. 23. 24. in 
ſuch a matter betwirt Parſon and Uiccar there the Tempozal Court was 


duſted of the Juriſdiction. Dee alſo 31 H 6. 11. betwirt the Parſon and 


the Servant ef another Parſon. 7 H 4. 102. In Treſpaſſe by a Parſon a⸗ 


gainſt a Lay-man,who ſaid, that one A is Parſon vf a Church in a Toon adi 


joyning to a Town where the Plaintiff is Parſon, and that A let to him the 
Tythe, and demanded Judgement , &c. and pleaded to the Juriſdiction , 
_ — Gaſcoigne, the Plaintiff may recover his Tythes in the Spirituall 

0 moy 


Paſch, 29. Eliꝝx. in the Kings Bench. 
LXXVII. Bunny againſt Wright and Stafford. 
I Treſpaſſe the Caſe was this: Grindal Biſhop of London Jeaſed parcel 


of the poſſeſſions of his Biſhopzick foz one and twenty yeares, and after- Leaſes within 


1 Eliz. and 


wards ouſted the Lefſee and leaſed unto another foꝛ thzee lives, rendzing the 3. 5 ; made 


ancient and accuſtomed Rent , which was confirmed by the Dean and Chap by Bimops: 


ter. Andafterwards Grindall is tranſlated : Cook argued, That the Leaſe 
is warranted by the Statute of 1 Eliz. At the Common Law a Wiſhop 
might make an Alienation in Fee-ſimple being confirmed by the Dean and 
Chapter: But by 32 H 8. cap. 28. Biſhops without Dean and Chapter, oz 
their confirmation may make a Leaſe foz one and twenty years , but with the 
confirmation of the Dean and Chapter inay make a Leaſe foz one thouſand 
yeares. But by the Statue of 1 Eliz. the power of Biſhops in that right is 
much abzidged , foz now with confirmation oz without confirmation they can- 


not diſpole of their poſſeſſions but foz one and twenty years oz thzee lives 2. F [ns 


and this Leaſe is in all points accozdingto the Statute of 1 Eliz. foz firſt it 


begins pꝛeſently upon the making of it: Secondly, the ancient rent is reſer-2-7,,,, >, 


ved payable yearly during the term; foz although here be an old Leaſe in eſſe, „ e, 


vet the Rent referved upon the ſecond Leaſe is payable during the ſecond. 
term, foz payable is a wozd of power and not of action, as 1 H 4. 1.2.3. L02D, 
Peſne,and Tenant, the Peſne gives the Meſnaltp in tail, rendzing Rent, it is 
a good Rent, and well reſerved, although here be not a pꝛeſent diſfreTe;yet it 
may be the Tenancy will eſcheat, and then the ZDonoz ſhall diſtrein foz all 
the Arrearages: And fo the Rent is payable by poſſibilify. * And 10 E 4. 4. 
Aleaſeth foꝛ years,and afterwards grants the Reverſion to a ſtranger, if the 
Beaſts of the ſtranger come upon the Lands during the term; A may dis 
ſirein foz the Arrearages incurred, and he happen ſeiün, he thall have ay 
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Bone fant and Sir Rich. | 5 Gamock and . 
1 Greenfeilds Caſe. Cliff's Caſe. * 


Allize during the continnance at the firſt term. Am he cited a Caſe lately. 
adjudged in the Exchequer. Mello entred upon LeCee-fv2- years, and maden 
Feoffment rend2ing Rent with clauſe: of Re-entry, the'/Lofſes re- entre, 
tlaiming his Term, and afterwards during the faiv Term foz pears, the Rent 
reſerved upon the Feoffment upon demand of it is behind: Now. hath che 
Leſſoz regained the Reverſion ; And fo a Rent map be . demanded althongh : 
not diftreinable. And all that was affirmed by Egerton. @olhcitoz Generale 
And fee the woꝛds of the. ®tatute of 32 H 8. cap. 28. Rent reſerved yearly' 
during the ſaid Leaſe due and payable to the Leſſoz,8c. ſuch Rent, &c. and 
pet by the ſain. Statute , ſuch Leaſes may be good, although there be a fozmer ©? 
intereſt foz years in being, if the ſame ſhall be expired, ſurrendzed, oꝛ ended 
within one year after the making of ſuch new leaſe, and ſo not expzeſly payas- 
ble in, rei veritate, annually during the Term. 1 af 


SSS LES 


Paſch, 29. Eliz. in the Kings Bench. 


Ge? - 7). LXXVIII. Bonefant and Sir Rich. Greenfeilds Caſe. 
jt Fx «113: A » 


Side of Lands DOnefant bzought Te againft Sir Rich. Greenfeild, and upon the ge⸗ 
by che Execu- Dneral iſſue, this ſpectal matter was found: Tremagrie was ſeiſed of a; 
corsof the Marmaz, whereof the place where, & c. was parcel,in his Demeſne as of ; 
Dc viſor: ann by his Will deviſed the ſame to his four Erecutozs , and further willen 

; that his ſaid @xecutozs ſhould ſeil the ſame to Sir John Saintleger fog the pay 
Gat 260, ment of his debts, if the ſaid Sir John would pay foz it one thouſand one huns 
dzed pounds at ſuch a day, and dyed , Sir John did not pay the money at the 
dap. Dneof the Erecutozs refuſed Adminiſtration of the Mill, the other 
thzee entred into the Land and ſold it to the Defendant foz ſo much as it conly 
be ſold, and in convenient time. It was moved, that the ſale was not good, eg 
they have not their authozite as Erecutozs, but as Deviſees, and then when 
one refuſeth , the other cannot ſell by 21 H 3. Ceſtuy que uſe, Mils, that his 
Executozs ſhall alien his Land, and dyeth, although the Exscutozs refuſe the 
Avminiftration, vet they may alien the Land. 19 H 8. 11. 15 H 9; 12. Be 
gerton @gllicitoz argued, that the ſale is goo? by the Common Law, and alli 
by the Statute 49 E 3. 16, 17. De viſe, that his Executoꝛs ſhall ſell his Land, 
and dyeth, and one of th: Executoꝛs dyeth, another refuſeth,the third may ſell 
well enough, and ſuch ſale is good. Wee Br. Deviſe 3 1. 30 H 8. 39E 3, Bre 
Allize 356. And he put a difference where an Authozity is given to many by 
ane deed, there all onght to joyn; contrary,where the Authezity is given bß 
Will ; And if all the Execntozs ſeveral! ſell the Lands toſeveral perſon5® 
uch ſale which is molt beneficial for che Teſtatoꝛ ſhall ſtand, and take effect” 
And here it is found by verdic, {hat one of the Executozs, recuſavit onus Teſſa - 
menti, Ergo, he refuſed to take by the Deviſe , fo2 it was deviſed unto him 
to the intent to ſell, therefoze if he refulcth to ſell, he doth refuſe to take; and © 
ſo it is not neceffary that he who refuſeth joyn in the ſale, and although we are 
not within the expꝛeſſe woꝛds of the Statute , vet we are within the ſenſe and 
meaning of it. Andafterwards it was adjudged, that the Condition, foz the | 
manner of it, was god. 2 


— 
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LX X1X. Gamock, 44 Cliffs Caſs. 1 


Jectione firmz was bzonght by Gamock againſt Cliffe of the Mannaz 4 


Hockley, in the County af Eſſex, and upon the evidence the caſe — 
That 
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Gill and Har-- 
waods Caſe. 


That the King and Queen, Philip and Mary, ſeiſed of the ſaid Pannoz of 
e, leaſed the ſame to Edmund Terrell foz yeares, exceptis & Reſervat. 
roſũis arboribus ſuper præmiſſis creſcentibus & exiſtentibus  Proviſo, that if Conditions. 
the ſaid Lefſee his Erecutozs, 83 Aſſignes ſhall do any voluntary Matt in 
any of the Pꝛemiſſes befoze demiſed, that then the ſaiv deniſe ſhall be void any 
accounted none in Lam, the ſaid King and Queen after that leaſe grant the Re⸗ 
verſion to the Lo2d Rich & his Yeirs,the LeCee cuts.down certain great Trees, 
which at the time of the demiſe were not great. but little Crees, but aſter, tractu 
temporis, betame great. tat the time of the cutting down weregreat, upon whom 
the Lady Rich wife t Widow of the ſaid Load Rich, being Tenant in Dowerz 
the aid ÞPannos2 (inter alia) being aſſigned to her in Dower. did enter, foz the 
condition bzoken:Jt was moved, If the exception did extend to the rees which 
at the time of the demiſe were but little trees, but afterwards at the time of the 
cutting of them down were become great; foz2 if the exception do extend to ſuch 
Trees, then upon the matter they were not demiſed, and if ſo, then walt can⸗ 
it be aſſigned in the cutting down of them, and then by the cutting of them, 
the condition is not boxen: 3Buf. if the exception ſhall be conftrued to extend 
to ſuch Trees only which were great, Tempore dimiſſionis, then thoſe Trees 
in which, 8c. are demiſed, and by the cutting down of them, the condition is 
bzoken- And the Lo2d Anderſon was of opinion, that the exception did extend 
to Trees, which at any time, dimiſſionis predict. became great, although af ,, _ , 
the time of the demiſs they were but ittle,ſo as upon the matter, ſuch Trees Tonnen 
were never demiled, and ſo the condition doth not extend to them; otherwiſe it D. wer mall 
bhould be if the wozds Had been modo creſcentibus & exiſtentibus: Another mat / cake 2dvan- = 
ter was moved, becaniſe if the Lade Rich, being Tenant in Dower, and ſo in we of a cott- 
be the Law, nat by the party, and ſo not pzivy, mz as Aſſignee could © 
enter fo2 the convition bzoken ; And the Court was clear of opini- ' 
m, that becauſs, that the words of the condition are,“ Quando dimiſſio 
predict. erit vacua, &c. and no clauſe of re-entry is reſerved, ſo that pꝛivity is 
nat requiſite, the Lady Rich, Hall take advantage of the conditien, 11 Hñ. 17. 274.5. 
Mhere the wozns of a Leaſe are, that upon the not going to Rome, that the 
Leafe ſhall ceaſe; it was holden that the Gzantee of the Never ſlon by the com! 
mon Law ſhould take advantage of ſuch a condition; contrary where the con- 
dition is conceived in wan df re-entry, 21 H. 7. 12. It was moved further, „ G 
that here is not any volwatary waſte in the Leſſee as to the condition, becauſe - 
done by a ranger, and not by the Leſſee himſelfe, and foz that the condition >: s. 
is not bzoken, only the Lefee is ſubject unto an Action of Waſte; ofherwile, 
if the LeCee had expzcſly commanded the Uenvee to cut them down, oz had 
given to him erpzeſſe authozity ; The ſale was, All his Woods growing, 
&c. 


Paſch. 29. Eliz In the common Pleas. 
LXXX. Gill ad Hare woods C aſe. 


N11! pꝛought an Actian upon the Caſe againſt Harewood, an derlared, that Adumptic. 
G where the Defendant was endebted to the Plaintiff in ſuch a ſum, and 
thewed how; the Defendant in conſideration that the Plaintick, pet parum 
tempus deferret diem ſolutionis, &c. did pzomiſe to pay, &c. And, upon Non 
Aſſuripfit pleavev; it was found foz the Plaintiff, and it was moved in arreſt 
e Judgement, that here is not any conſideration, faz no time is limited foz 
dhe ttzveatance, but generally, parum tempus, which cannot be any commodi- 
| tvtothe Defenvant, foz the ſame may be, but panctum temporis, & c. But 
* "| theerception was not allowed, foz the Debt in it ſelfe is a ſatficient connde⸗ 
3: * 
( 
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LXXXI. Paſch, 29, Eliz. In the common Pleag, 


Enner Serjeant would have dꝛawn a Fine which was by Dedimas Potefty; 
tem, and the Fine was to two, and their heires, but the Court would nat 
receive ſuch Fine foz the incertainty of the Inheritance, which alwwesig 
caſe of Fine ought to be repoſed in a perſon certain, and not left to un | 
ty of the Sut vi voz, x the ſaid derjeant pzaved pzeſently,that the ſaid Fine be 
received at the perill of the Conuſees, but the ſame was denyed him by thy 
whole Court. 1 


Mich. 29. and 30. Elia. In Communi. Banco, 


LXXXII. Maſcals caſe. 


65. 


Aal leaſed a Youſe to A fo; yeares by Jadentare ; by which A c 1 
lawful foz Maſcall his Heires and Allignes to enter into the Youſe to ſee 


what plight fo2 matter of Reparation the ſaid Houſe food, and if upon an 
ſuch view, any default Could be found in the not repairing of it, and thergs 


warming be given to A his recnts TT 
ſuch. warning, ſuch default ſhould be amended : the Youſz in the vefan 1 


the Lefſſee became ruynous : Maſcall granted the Reverſion over in 


one Carre, who upon view of the Youſe gave warning to A of the default, 
which is not repayred, upon which Carre, as Aſſignee of Maſcall, bzonght 
Action of Covenant againſt A, Jt was moved by Fenner Serjeant, that th 
Action did not lye;becauſe,the Youſe became ruynous befoze his intereſt in 
Reverſion , But the opinion of the whole Court was again him, foz th 
the Action is not conceived upon the ruynous effate of the Houſe, oz fozthi: 
committing ot Maſte, but fa the not repayring of it within the time apy 1 
ted by the Covenant, after the warning, ſo as it is not materiall within what 
time the Youſe became ruynous, but within what time the warning was 
ven, and the default of the Reparation did happen. | © 
LXXXIII. Mich. 29. & 30. Eliz. In Communi Banco. 


4 
* 
2 


[ N a Wait of Dower, bzought by a Woman of the third part of c 


Lands, &c. The Tenant pleaded; That the Lands of which Dower is 1 
manded, are of the nature of Gavel-kind, and that the cuſtome of ſuch La 
is, that Dower ought to be demanded of the moyety of it, and not of the chi 


part, upon which the Demandant did demur : And the opinion of Windham 


and Anderſon Auſtic es was; That ſuch a Woman of ſuch Land might at hit 


pleaſure demand her Dower either accoꝛding to the Cuſfome, oz accozvint 
the common Law; foz by Anderſon, the common Law was befoze the 

come, quod quzre , and by Windham, if the Demandant here recover 
Dower accozding to the common Law, yet if ſhee taketh another Busbaith 
thee ſhall loſe her Dower as if ſhee had been endowed accozding to the Cults 
Caſe was moved, ſaid unto det jeant Shacleworth, that the Caſe had been 


= 
N 0 


judged againſt the Demandant. and Scot Preignothory did affirme, that th ? 
Lad Dyer was of opinion, that the Woman ought to be endowed accozding 
to the Culkome, and not otherwiſe, And Sayer one of the Clirks of Nelſon; 
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Beverlie and Corn- 
1 wals Caſe. 


cheife P2eignothozy ſaid, that it was adjudged accozdingly, 16. Eliz, and that 
the Cale was betwixt Gelbrand Demandant, and Hunt Tenant. 


Mich. 29, Elix. in the Common Pleas, 


LXXXIV. Beverlie avd Cornwals Caſe. 


Everlie bzought a Quare Impedit againſt Cornwall, and had Judgement to 0uz ; 5 
Bretover upon a Demurrer inLaw : Which ſee Mich. 28. and 29. Eliz. re 
And now the Queen b2ought a Scire facias upon the matter. That the ſaid a 
Beverly after the ſaid Judgement was ouf-lawed in an Action of Treſpaſle at Our-law;y 
the ſute of I S, and upon that a Scire facias illued, ad reſpondendum Quare di- pleaded. 
ca Domina Regina, ſhould not have execution of the Judgement afozeſaiv,by 
reaſon of the Dut-lawzy afozeſaiv ; and declared in all as afozeſatd : And furs 
ther, that the ſaiv Cornwall had reſigned. Upon which Beverlie did demurre 
in Law. And this Term it was argued by Puckering Serjeant foz the Queen, 
that by that Put-laway the Intereft to pꝛeſent is tranferred to the Queen. 
Which ſee 5 H 5. 3. Tenant at will of a Pannoꝛ, to whichan Advowſon is 
appendant is out⸗lawed in an Action of Treſpaſſe , the Church voided, by 
award of the Court it belongs to the King to p2eſent : And ſee 8 R 2 ſcil. Qua- 
re Imped. 200, A ſeiſed of an Ayvowſon , the Church becomes void. A is 

- out-lawed in a perſonal Action ; the Kingthall have a Quare Impedit in that 
Caſe- And as fo the Exception taken, becauſe the Dut-lawzy is not ſuffict- 
ently layed in the Mzit, but only generally, viz; ut lagatus in Com. Lincoln, 

. ad ſean, JS in plito tranſgreſſionis, without ſhewing the Dut-lawzy at large, 
there is a difference,where an Ont-lawzy is pleabed by Gay of barre, and diſ⸗ 
ability of the perſon , &c. and where it is ſet doton in a Mit, foza Wizit 
ought ſhoztly and compendioufly to compꝛehend the canſe of the Action , eſpe- 
cially judicial Mzits which are not tyed to any fozm certain, eſpecially be⸗ 
cauſe that the Dut-lawzy ſet foꝛth in the Wnt is a Necoꝛd ot the ſame Court: 
Foz the percloſe of the Scire facias is, pro ut per recordam hic in curia plenius 
apparet: And that Recozd being in the Court, the party cannot plead, Nul tiel 
record, as if the Recozd had been in any other Court: But he ought to de⸗ 
mand Dyer of of the Recozd 2: Which vide 3 Hy. 24. Walmeſley Serjeant 
contrary. By Dut-lawzy in an Action perſonal, the King cannot ſeiſe Land, 
but only take the p2ofits of if, 9 H 6. 20. 21 H7. 7. And as our caſe is, no- 
thing doth accrew to the Queen by this Dnt-lawzy , foz the Queen her ſelf is 
ſeiſed of the Advowſon, becauſe ſhe, uſurpando preſentavit, and her Clark ad⸗ 
mitted , and although Beverlie hath recovered in a Quare Impedit againff the 
Pzeſentce of the Nneen;yet becauſe he is not removed by a Wait to the Bi⸗ 
ſhop, the Queen continues Patron, and nothing remains in Beverlie,that may 
be fozfeited; But Rhodes and Periam contrary,foz by Periam if after ſuch Re- 
covery the Incumbent dyeth , the Patron ſhall pzeſent,foz by the Judgement 
in the Quare Impedit foz Beverlie, the Patronage is reveſtedin him without 
any other erccution : And by Rhodes, if after ſuch Judgement the Patron dy⸗ 
eth, his Erecutozs ſhall have a Mit to the Biſhop. And by Walmeſley, the 

dcire facias dethnot lie foz the Queen; foꝛ that Wait alwayes runs in pzrvity 
of the Recozd upon which it is grounded, to which Recozd the Queen is a 
ſtranger, and by Out⸗lawry in an Action perſonal no Action real ſhall eſcheaf, 
and fherefoze this Scire facias being in the nature of a Quare Impedit upon 
which it is grounded. which is areal Action, oꝛ at leaſt a mixt toll not be foz- 
feited; and alſo it ſhall be abſurd to grant now a Wit to the Biſhop fozthe 
Aueenz whereas Judgement was given againſt the Queen, as in our caſe it 

ath been. And in no Caſe the Judges ſhall reſpec the title of the Nucen, 
ein a ſtranger to the Mzit: But where a title foz theNneen voth appear 

| upon 
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Moile and the Earle of 
Warwicks Caſe. : 


— upon the pleading, oz otherwiſe within the Recos, 11 H 4, 224. by Hankfordy” 
If a clear title foz the ing be confeſſed by the parties upon pleaving, a Walt” 
to the 1Biſhop ſhall iNue fo2 the Ring; ſo if ſuch matter appear in Cvidence,” 
&c.the Land in queſtion is ſeiſable into the Kings hands. Dee 9 H 7. 9. 16H 

3/50. 427. 7. Iz. ſo 21 E 4. 3. by Choke and E N B 38. e. Ina Quare Impedit betwirt tum 
ſtrangers if title doth appear to the Court foz the King, a Mzit to the Bichey 
ſhall iſſue fozth fo2 the Ring; but in our Caſe nothing is within the Reco” i 
ts intitle the Queen, but all the matter upon which a UWLz2tt to the Biſhop is 
pꝛaved foz the Queen is ont of the Recozd , and a fozreign thing. And aste 
the Dut-lawzy,he conceived it is not ſufficiently alledged ; foz he ought to 
made mention of the Exigent and of all the pzoceeving upon it, and the Judges” 
ment of the Coronors, and fo2 defect of that no title is given to the Queenzam 
of that opinion was the Loꝛd Anderſon , and that it ought to be ſet foꝛth in the 
Wait in what Term the ſaid Beverly was out-lawed , and the Number Roll 
alſo , ſo that if Beverlie had demanded Dyer of the Kecoad, the Court might 

know it: And by Nelſon cheik Pꝛeignothozy, the Term in which the Duty” 
lawzy was, ought to be compziſed in the Scire facias. Vide Book Entries 48 
where in a Quare Impedit foʒ the Roy upon ſuch a title, the King ſhewed in 
his Court, that A was ſeiſed of ſuch an Advowſon, and granted the next Auel 
dance to B, and that afterwards one C impleaded the ſaid B in a Wait of Ac; 
count in ſuch a Court, whers Nibil was returned upon the ſummons, upon 
which iſſued fozth-a Capias, upon which is returned, Non eſt inventus, & c. up 
which an Exigent, upon which the Sheriff did return, quod ad com. tenet, 
&c. & ad iii. comitat. tunc prox. præcecident. the ſaid B exactus fuit, & nor 
comparuit, & quia ad nullum eorundam comitat. aparuit,ut legatus fuit, and a 
ter the Church voided, and that by reaſon thereof it vid belong to the ix ing i; 
pꝛeſent: vide ibid. 196. accoꝛdingly. And as to the Scire facias all the Judges „% 
greed, that upon the matter the Wait lay well enough: And it is good * 
tion in the Court to grant ſuch a UW2it : And by Rhodes, Af two Copar 4 
ners or an Advowlon make compoſition to preſent by turns, and afterwards: 
one. of them dyeth, her Heir within age, and Ward to the King : The Church 
voideth, and the King is diſturbed in his pzeſentment,he ſhall have a Scire fas 
cias upon ſuch compoſition notwithſtanding that he be a ſtranger to it: De 
FNB 34 H. And by all the Juftices,if one recover in Debt upon a ſimple co 
trad. and befoze execution the Plaintiff is out lawed in an Action perſonal 
the King ſhall ſue execution: And ſee 37 H 6, 26. Where in Debt upon a 
Obligation it was ſurmiſed. to the Court, that the Plaintiff was cx 


lawed ; And the Kings Attozney pzayed delivery of the Obligation, cc. 


| 
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LXXXV. Moile and the Earle of Warwick; Caſe. 


A Quare Impedit was bzought by Walter Moile againff Ambroſe Earl of 
Quare Imped, & Warwick, and the Archbiſhop of Canterbury. And now came the ſets 
jeants of the Queen, and ſhewed. an Dffice, to entitle the Queen to haves 
Walt to the Biſhop, containing ſuch matter, viz. That one Guilford was ſel/ 
ſed of the Pannoꝛz of D, to which the Advowſon of the Church was appenvdant/” 
and that Pannoꝛ was holden in cheife by Knights ſervice , and that Guilford 
and his Mike levyed, a Fine thereof to the uſe of themſelves foz then 
lives, the remainder over in tail to their eldeſt. Don, and that Guilfor® 
is dead, but who is his next Yeir, ignozant : And it was ſhewed by” 
the Councel of the other fide, that the truth of the Cale was, thi 
the ſaid Guilford was ſeiſed of the ſaid Pannoz in the right of his Wilt 
and ſo le vyed the Fins, in which Caſe ths ſaid conveyance is not wityu” 


* 
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Moile and the Earl * 
Warwicks Cale. 


r gary 838 — 
the Statute of 3a H 8. foz it was foz the advancement, of the Yus- 
band, not of the Wife , which Anderſon granted. Vide Dyer 19 Eliz, 
Caverlies Caſe, but that is not in the Dffice : And it was moved at 
Barre, that the Dffice is imperfect ,. becauſe no Heir is found. But 
Anderſon, the Office 13 fufficient foz the King to ſeiſe, although it 
be inſufficient fo2 the Heir, Kc. And it was agreed by the whole Court, Office tro- 
that the Court ought not to receive the Dffice, although one would af, ve. 
firm upon oath, that it is the very Dffice, but it ought to be bzcught in under 
the Gzeat Seal of England; and al the Court ſhall not receive it without a 
Mit; and vet Nelſon Pzeignothozy ſaid, that the Statute of Huy and Cry of | 
Wincheſter was bzought into the Court witheut a Mzit under the Gzeat 4 Record not 
Seal, and that was out of the Tower: And in that Caſe alſo the Juſtices 0 ve brought 
held, that if a Reco2d be pleaded in the ſame Court where it abides, the other 8 
party againſt whom it 1s pleaded may plead, Nul tiel Record, as it the ſaid Res Writ. 62 
coꝛd had been remaining in another Court, which all the Pziegnothozies deny- 
ed, and that alwayes it had been uſed to the contrary. At another day the 
Caſs was moved again, The Plaintiff in the Quare Impedit counted, that 
Richard Guiltord was ſeiſed of the ſaid Pannoz , &c. in the right of Bennet 
his Wife,and ſo ſeiſed, they both levyed a Fine thereof to a ranger, Sur Co- 
nuſans de droit come ceo , who rendzed it to the Yusband and Wife foz their 
lives, the remainder to the Yeires of the body of the Yusband,the remainder 
to the right Heires of the Pusband ; and they ſo being ſeiſed, the band 
alone tevyed a Fine to a ſtranger, Sur Conuſans de droit come ceo, &c. and 
by the ſame Fine the Connſee rendꝛed to the Yusband and Wife in tail, the 
remainder to the Heires of the body of the Yusband,the remainder to the right 
Heirs of the Yusband , the Yusband dyed ſeiſed, the Wife entred and leaſed 
the ſaid Mannoꝛ to the Plaintiff, and then the Church did become void: Am 
now the Queens Ser jeants came and ſhewed unto the Court an Office,which 
tame in by Mittimus: In which Wait the percloſs is, Mandamus vobis quod in- 
ſpectis, &c. pro nobis fieri faciatis quod ſolum leges & conſuetudinem Regni 
noſtri Angliæ faciend. Statuetis; And the Office did purpozt , that the ſaid 
Richard was ſeiſed of the ſaid Pannoz, and held the ſame of the Queen, as of 
her Caſtle of Dover, by Knights ſervice in cheif, and levied the Fine, ut ſa- 
pra, and that the ſaid Richard dyed, ſed quis ſit propinquior heres dict. Ric, pe- 
nitus ignorant; and upon that Office pzayed a Wait to the Wiſhop foz the 
Queen: And two Exceptions were taken to the Dffice , Firft becauſe it is 
not found by the ſa1d Office that the ſaid Richard dyed ſeiſed, in which Caſe it 
may be fo2 any thing that appeareth in the Office, that the ſaid Richard after 
the laid Fine had conveyed his eſtate in the ſaid Lands unto others, oz that he 4. Vs 
was diſſeiſed, &c. Dee 3 H 6. 5. If it be not found of what eſtate the Tenant 
of the Ming dyed ſeiſed, the Dffice is inſufficient. But ſee there by Martin, 
that ſuch an Office is good enough foz the King, but not koꝛ the Heir to ſue 
his Li very upon it. And by Anderſon, Periam,and Rhodes, that defect in the 
Dffice is ſupplyed by the Count, foz there it is erp2efſly alledged, that the 
laid Rich ard dyed ſeiſed. Secondly, becauſe no Heir is found by the laid Ok⸗ 
fice, To which it was ſaid by the Lozd Anderſon, that peradventure at the 
Commen à aw the ſame had been a material Exception. But we ought to 
relpec the Statutes of 32 and 34 H 8. of Mils. And therefoze as to the 
Wife the Mucen is entitled fo Primer ſeiſin, becauſe the conveyance was 
made foꝛ her advancement ; And by Windham, the Queen in this Caſe ſhall 
nat have Primer ſeiſin, fo by the Statute the Queen ſhall not have Primer ſei- 
lia, but in ſuch Caſe, where, if no conveyance had been made, the Queen ſhonld 
have had Primer ſeiſin, but in this Caſe foz any thing that appears befoze us, if 
this conveyance had not been made the Queen ſhould not have had Primer ſei- 
ſinfozaſmuch as no Heir is found x if he dyed without Heir there is no Primer 
ſaiſio, becauſe there is not any in rer um natura to ſue livery, Rhodes,Periam 
| | any 


—— H —- — —— 


W eons 


9 _ * * 
a aw * * 6 ky * . a 5 1 | 
88 1 2 - 


CY 
= 


NDS EE Cn a i Ee T 


Moile and the Earle of 
Warwicks Cale. 


© 
6 Pa 


Co. 1 Joel. IS), 
20 . 459, 


Waſt. 
„Fre. 420, 4 1, 


having ifne inheritable: Now although upon the truth of the matter 1 


and Anderſon contrary; Admitting that Richard dyed without Heir, t 
Queen thall ha ve Primer ſeiſin againſt the Wife of Richard, notwithſtanding” 
the eſcheat. Walmeſley Der jeant, If the Tenant of the Aing by Anig 4 
ſervice in cheife dyeth leiſed ol other Lands holden of a common pevfen by” 
Knights ſervice, without Meirs, the King ſhall not ha ve Primer ſeiſin of fur 1 
Lands holden of a Subject, which Windham granted: But by Anderſon the 
Voꝛd is put to fue an Ouſter le mayne of the Land holden of him. And af 

wardEreeption was taken to the Count, becanſe the Plaintiſt hath not averrey 
the life of the Tenant in tail, that is, ot Bennet the UWife of Richard, to whom 
the Land was entailed by the ſecond Fine: But that Exception was a 


lowed by the whole Court, and a difference put by Anderſon, Where a mag 
pleads the grant of an Ad vowſon in grofſe by Tennant in tail, in ſuch caſet 
life of the Tennant in tail onght to be averred , fo2 by his death the gra 
ceaſeth. But where a man pleads the leafe of Tenant in tail of a Panne 
with an Advowſon appendant, in ſuch caſe ſuch averment is not neceſſary x 
Do accozdingly Smith and Stapletons Cafe, 15 Eliz. 43 1. And here it way 
moved, if, in as much as by the firſt Fine an eſtate fo2 life was rendzed to the 
Wife,and by the ſecond Fine, in which the did not joyn, an eſtate tail was its 
mitted unto her, and now when the Yusband dyeth if he ſhall be remitted ty 
her eſtate foꝛ life, which Windham granted, foz that was her lawful c ſtate, and 
the ſecond eſtate tortious : But by Rhodes, Periam, and Anderſon the Wife is 
at liberty to make her election which of the two eſtates the will have. Am 
as to the Wit to the Biſhop foz the Queen, the Court was clear of opinion,” 
that it ough* not to be granted upon this matter: But all the que ſtion was. 
Regina inconſulta, the Ccurt would oz ought to pzoceed : And it was holy 
clearly by the whole Court, that the tenure alledged,modo & forma, could nt 
be a tenure in cheif, foz it is ſaid, that the Land was holden of the Ning, as uf | 
the Caſtle of Dover, in Capite. | p 


LXXXVI. Mich. 29. and 30. Eliz. In communi Banco, Tur. 
Paſc. 28. Elix. Rot. 602. 


Was was bzought by F and his Wife againſt Pepy, and counted, that the 
ſaid Pepy was ſeiſed, and enfeoffed certain perſons to the uſe of himſelf 
foz life, and afterwards to the uſe of the Wife of the Plaintiff and her Yeires. 
The Defendant pleaded , that the ſaiv Feoffment was unto the uſe of himſelf 
and his Heirs in Fee, &c. witheut that, that it was to the uſes in the Count; Ups 
on which they were at illue: And it was found by verdia, that the ſaid Feoff 
ment was unto the ules contained in the Count: But the Jury further found 
that the eſtate of the Defendant by the limitation of the uſe was pziviledged 
with the impunity koʒ Matt, that is to ſay , without impeachment of Matt. 
And it was moved, if upon this verdic the Plaintiff ſhall have Judgement? 
And Anderſon and Rhodes Juſtices, he ſhall, fo2 the matter in iſſue is found 
foz the Plaintiff, and that is the Feoffment to the nſes conteined in the 
Count; and this impunity of Maſt is a fozrein matter not within the ch 
of the Jury, and therefoze the traverſe of it but matter of ſurpluſage. 

I plead the Feoffment of I S. To which the other pleada, that he did not els 
feoffe, and the Jury find a eonditional Fecffment, the Court ſhall not reſpes 
the finding of the condition,foz it was not in iſſue, and no advantage thall 
ver be had of ſuch a liberty if it be not pleaded, 30 H 8. Dyer 41. M 
Zower the Tenant pleaded, Ne unquam ſeiſi que Dower; the Tenant pleaded, 
that befoze the coverture of the Domandant, one A was ſeiſed of the Lands a 
which Dower is demanded in tayl, who made a Feoffment to a ſtranger, and 
took the Demandant to Mile, and took back an eſtate in Fee, and dyed ſeiled;. 
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not dowable de jure, vet when the parties are at iſſue upon a point certain, no 

foreign oꝛ ſtrange matter not in queſtion betwixt the parties ſhall be reſpert- . 

ed in the poynt of the Judgement. But if the Defendant had pleaded it in 

barre, he might have fozcloſed the Demandant of her Dower: Vide 38. H 6.44 97 9. 

27.47 E 3+ 19. In a Pracipe quod reddat in the default of- the Tenant 

one came and ſhewed how the Tenant who made default was but 

Tenant ſoz life of the Lands in demand, ths reverſion in Fee to himſelf, 

and p2ayed to be received. The Demandant did counter-plead the receit, 0 

ſaying, the Defendant had fee, upon which iſſue was joyned. And it was 3 

found, that neither the tenant ,no2 he which pꝛayed to be received,had any thing 

in the Land; In that caſe the Court did not regard the matter which was ſu⸗ 

perfluous in the verdic,fo2 they were at iſſue upon a point certain, that is, whe⸗ 

ther the Tenant was ſciſed in Fee, loz it was confeſſed of both ſides, that he had 

an eſtate foz life; and with that matter the Jury was not charged, and they 

are not to enquire of it, and fo it was found againſt the Demandant, foz which 

cauſe the Reccit was granted. 7 H 6. 20. The parties were at iſſue upon a 

dying leiſed, which is found by ver dich, but the Jury further find, that the other 

party made continual claim; this continual claim ſhall not be regarded in the 

point of the Judgement, becauſe it was not pleaded in avoidance of the deſcent, 

Windh. Juſtice contrary; Fozaſmuch as it appeareth unto us upon the verdict; 

that the Plaintiff hath not cauſe of Action , and therefoze he ſhall not have 

Judgement; As in Detinne,The Plaintiff counteth of a bailment by his own 

hand ; the Defendant pleadeth,that he doth not detain,&c. the Jury find the 

Definne , but upon a bailment by another hand: In this caſe, notwithſtand⸗ 

ing that the Detinue be found , yet the Plaintiff ſhall not have Judgement; 8 

But Rhodes, Periam , and Anderſon in the pzincipal caſe were of opinion, „ — | 

Judgement ſhould be given foz the Plaintiff , foz in no caſe the party ſhall for Wan ſhali 

have advantage of fuch a Liberty of impunity of Maſt, if he do not plead it; be taken, 

And the Jurozs are not to meddle with any matter which is not in iſſue ; And here the , 

if it be but matter of ſurpluſage, it is to no purpoſe. And afterwards Judge- 2 is not f 
| War $62; : pleaded £1997, 9/7, 

ment was given fo2 the Plaintiff; 


nme 


though found 
by verdict. 


Alich. 9. 2 30. E 1%. In Communt Banco. Judgement, 


LXXXVII. Bracebridge & Batkerviles Caſe. 

A N Action of Debt is bꝛought againſt thzee Srecutozs,one of them pleads 

in Bar a Recovery againft himſelf in the Kings Bench: The other two Debt again 
plead plene adminiſtr. Againſt the firſt plea the Plaintiff did averre co, F*ecutors. 
vin; and upon the ſecond plea they are at iſſue : The firſt iſſue is found foz 
the Plaintiff, and as tothe other plea, it was found, that the Defendants have 
in their hands thirty pounds of the goods of their Teſtatoz not adminiſtred. 
Note, the debt in demand was one hund2ed pounds, upon which the Plaintiff 
bad Judgement fo recover the goods of the Teſtatoz, and thereupon had ere - 
tution. Now the Plaintiff bꝛought a Scire facias againſt the ſaid Erecutozs, 
{uppoling that many other goods ot the Teftatoz have come unto their hands 
aſter the Judgement, and pzayed execution thereof:upon which the Defendant 
did demurre in Law. Vide 21 H 6. 40. 4m. In debt againſt Executoꝛs of fc.2 
ty mar ks, the Defendant pleaded, that he had fully adminiſtred, and it was 
found, that the Defcnvant, at the day of the zit bꝛought, had of the goods cf 
the dead twenty marks and no moze, and gave damages five marks. There 
the Plaintiff had Judgement foz the twenty marks of the goods of the dead, 
and the five marks of their own goods: And as fo the other twenty marks, 
that the Plaintiff ſhould be amerced: 33 H 6. 24. Where Executezs plead, 
that they have nothing in their hands, _— is found acco2dingly :; oth 
| 2 Ward 
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49 Fordleys : Barber and Pigots 
Caſe. Caſe. 


wards goods of the Teſtatoz- came to the hands of the Trecutazs : Mom the 
Plaintiff upon a ſurmiſs ſhall have out of the ſame Kecozd a Scire facias ty 
Scire/acias, to habe execution of the ſaid goods: But ſee 4H 6. 4. contrary, foz there it ig 
have I ſain, that upon the matter the oziginal ig determined, and ſo no Rec92d, Upon 
come to Ec. which a Scire facias can be grounded: And ſee Firzh. | abzidging the Caſe 
eutors hands, Scite facias, 25. by the verdict andthe Judgement the Dziginal is abated; 
afrer ſejis enter Vide 7 E 4. 9. by Moile, accozding to 33H 6. and ſo 46 E;. 9, by Belknappy 
maynes plea- And the Load Anderſon demanded of the P2etgnothozies the manner of the 
> OR entry of the Judgements given in ſuch Caſes, who ſaid, that their. Entry 
is in this manner: (i. e.) Quod quereas recuperet, that which is expꝛeſſ 
found by the verdict, but nothing of the reſidue , foz of that ng-. 
mention is made at all. And the Court ſeemed to be of opinion, that 
- where, upon nothing remaining in their hands, pleaded, It is found that ſome. 
7 (90 27”: part dfthe ſum in demand is in the hands of the Executozs ; there the Plains. 
476. 149 - © tiff upon a ſurmiſe of goods come to the hinds of the Grecutozs ſhall have a 
„ 919. Scire facias ; contrary, where upon ſuch ſue, it is found fully foz the Defen⸗ 
60 854 dants, that they have nothing in their hands. 
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Mich. 29. and 30. Eliz, In Communi Banco. 


LXXXVIII. Fordleys Caſe. | B 

Ordley b2ought debt upon an Obligation, the Condition was, that if the 
Tenderplea- © Defendant, viz. the Dbligoz deliver unto the Plaintiff the Obliges, 
ded. at ſuch a day and plate, twenty pounds 02 ten Kine , at the then choice of the 
2 7 Obligee, c. that then. cc. The Court was clear of opinion, that the 2 
* $94 = dant in pleading the perfoꝛmante thereof ought to tender to the Plaintiff as 
/ 75: * well the twenty poonds as the ten Nine, and foz default thereof Judgement © 


gde, was given againft the Defendant, Ses the Number Roll I 29 Eliz. 1. part, 
Bork 69, po: 334. vide 14 E 4. 4. b. Fl 


7 
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Much. 29. and 30 Eliz. In Communi Banco. 1 


2 
LXXXIxX. Barker 2,4 Pigotts Caſe. 4 


Dward Barker bzought Debt againſt Rich. Pigott Executoz of the Mill 
of E, Executrix of the Will of R. The Defendant pleaded, that he had 
fully adminiſtred the goods ol his Teſtatoz E, upon which they were at iſlue, 
which was found fo2 the Plaintiff, And it was moved in arreſt of Judge ⸗ Fi 

ment, that here is not any iſſue joyned,which anſwers to the Action, foz the As © 
nion is bzought againft the Defendant in the quality of the Erecutoz of an 
Executoz,and the verdict extends fo the Defendant,but is Ex:cuto2 of the ſaid 
E,fo2 it is found by it, that the Defendant hath fully adminiſtred the goods of © 
his Teſtatrix, without any enquiry of the Auminiſtration of the goods of the © 
firſt LZeffatoz R, in which capacity the Defendant is charged. So as here © 
the Walt charges the Defendant in the quality of an Erecutoz of an Erecutsz © 
and in reſpect of the firft Teftatoz , and the ine and verdict doth concern the Cal 
Execution laſt Tefbaf22: And the whole Court was clear of opinion, t hat although that 
muſt follow now after verdict Fee-tail be ſaved,and no Judgement ſhall be given upon it; 
the nature of yet here the Court ſhall give Judgement as upon a Nihil dicit „in which caſe 
the Action. the Execution of the Judgement ſhall not fall upon the goods of the laſt Te ⸗ 
ffatoz accozding to the verdiq, but ſhall follow the nature of the Action which 

was bꝛought againſt the Defendant as Executoꝛ of an Grecntoz R 3 
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Thacker and Elmers 938 and FBaſ/et and Kernes 69 
Caſe. Fryes Caſe. 1 Caſe. 
Mich. 29 and 30. Eliz. In Communi Banco. 
XC. Thacker and Elmers C aſe. 

"Hacker recovered in an Aſize of Novel diſſeiſin again Elmer certein 
Lands in Hackney, and had execution : Elmer entred upon Thacker and 33 : 
ouſted him, and Redifſeiſed him. Thacker re-entred, and afterwards bought ment in it. 8 

a Rediſſeiſin z And it was moved, whether Thacker againſt his Entry might „, „ 


have a Rediſſeiſin: And the opinion of the whole Court was, that he might well 
maintain the W2zit,foz he is not thereby to recover any Land; but the De- 
fendant of that Rediſſeiſin being convicted, ſhall be fined and impziſoned, and 
render double damages: Vide Book Entries 502, the Judgement in a Re- 
diſſeiſin is, Quod recuperet ſeiſinam ſuam of the Land. 


: G a 4 * . 
* - 7 AR FER - 
. 4 
_— 


* 


Mich. 9 and 30 Elix In Communi Banco. 
XCI. Blaunchflower and Fryes Caſe. 


D Launchflower bzought debt upon a Bond againſt Elinor Frye,as Erecutrix 


oY bought 9. July, 27 Elia. whereof ſhe had notice the firſt ol October after, with, 
©} in which time one Lawrence had bzought an Daginal Mzit againft the ſaid 

Y Hinor as Admintſtratrix of the ſaid Andrew: And after the bzinging of the 
Mit, the Biſhop of Bath and Wels committed Adminiſtration of the goods 
of the ſaid Andrew to the ſaid Elinor, which Elinor confeſſed the Adion, upon 
which Judgement was given foz the ſaid Lawrence, beyond which ſhe had not 
goods, upon which the now Plaintiff did demurre in Law. And by Anderſon, 
the Recovery pleaded in barre ſhall not bind the Plaintiff , becauſe it appear⸗ 
eth upon the plea of the Defendant , that the Adminiſtration was committed 


fone Andrew Frye her late Yusband, who pleaded , that this W2it was Debt. 


after the Wzit purchaſed , which matter if the Defendant had pleaded, Law- , 


dminiſtra- 


rence could not have had Judgement to recover. As where there are thzee tion granted, 


Lrxecutoꝛs, and debt is bzought againſt two of them, if they do not plead that pendant che 
matter in abatement of ths Mit, but plead, &c. oz confeſſe the Adion, ſo that Wrir. 


the Plaintiff hath Judgment to Recover, that Recovery ſhall not bind a 
tranger who hath caaſs of Action againſt them, but that he may well ſafisfie 
it;andyet it was ſaid that in ſuch Cale. the Defendant by the obtaining of the 
Letters of Adminiſtration had made the Mzit good againſt her, vi. 13 H. 4. 
Fitz; Executors, 118, Adminiſtration committed befoze the UW2it purchaſes 
ſhall abate the W2it bzought againf# the Defendant as Exrecutoz, but ſuch 
Adminiſtration obtained, depending the UW zit, ſhall not abate it, vi. 21 H. 6. 
8. 2R. 3.20, Another matter was moved by Anderſon, becaufe the Defen- 
ut had pleaded a Recovery by confeſſion had againſt her without Averment 
that it was a true Debt, in which Caſe Covin is pꝛeſumed, Windham and Pe- 
riam were of opinion, that the matter of Covin ought to come in on the part of 
3 which Anderſon denped, vi. 9 E. 4. 13, 14. 33. the Cardinalls 
e. 
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Aer the Executoz of Morris Sheppeard bꝛought debt upon a Bond againft Debt by Exe 
erne, the Caſe was: That Kerne was bound to Morris in an Obligation cutors. 
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Caſe. 
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; | upon Condition, that the ſaid Kerne ſhould pay ta the ſaid Morris his @rom, 
/ Hl 446 tozs, &c. at the choice and election of the ſaid Morris, within a moneth all 
+ dhe, the death of the Lady Kerne, thirty pounds, oz twenty Kine, to which the ty 
'- — PleSioa, fendant pleaded that the Plaintiff within the moneth after the death, &c, 
not make any choice oz election, upon which the Plaintiff did demur in Law 
And the Court. was clear of opinion, that it was a good Plea in Bar, foz t 
Dbltgoz is not bounden to make a tender of both, viz, of the mony and 
Kine; but the Dbligee himſelfe is bounden at his perill to make elec 
within the time limited; As if J be bounden fo yon,to make unto you ſuchh 
ther aſſurance within ſuch a time by Fine oz Feoffment- as you ſhall cha 
if behoveth vou to make election of pour allurance, Fine, or Feoffment, 
in the pzincipall Caſe, the election of the Plaintiff onght to pꝛecede the t6 
der bf the Defendant: vi. the Lozd Liſles Caſe, 18 E 15; 15: 20, 21. Ml 
the Defenvant wies bound to the ſaid Lozd to ſhew his Evidences touchih 
ſuch a Houſe to the ſaid Lozd oz his Touncill, the election was to the Sy, 
vant to whom he would ſhew them; and there by Brian, if J be bound to pou ty 
marry your Daughter, oz to ge to Yorke on your Buſineſles upon requeſt hy, 
foze you require me to marry your Daughter J may do it, oꝛ go to Yo 
which Coke granted, vi. 1 3 E. 4. 4- Where the condition is in the diſjungi 
befoze the day of perfozmance the election is to the Defendant , but ik g 
the day he make default, the Election is to the Obligee; vi. 9 E. 4. 36, 34; 
And by Windbam, it J be bounden unto you in an Obligation ot ten poun ne 
pay to vou ſuch a day ten pounds in Gold, oz Silver, if you do nok make 
election befoze the dap, vet the duty remaines payable, foz the thing to be 
is patcell of the penalty, quod fuir conceſſum; And as to the pꝛincipall Ca 
the Court was clear of opinion, that upon this matter the Plaintiff ſhould 
barred : See befoze this Terme, Forteleyes Caſe, 9. 
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XCIII Searches Caſe. 
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Habeas Cor- Habeas Corpus iſſue d fozth out of the Court of Common Pleas, to ] 
A Steward & :Harſhall ef the Youſe,&c. fo2 one Wil. Search, which was! 
turned in this manner, viz. quod Domina Regina per litterasſuas Patences fi . 
pit, in protectionem ſuam regiam, Iohannem Mabbe, and his ſureties, and of q 
further grace by the ſaid Letters, voluit, that i any perſon thould arre ' 
cauſe to be arreſted the [1d John Mabbe o2 any of his ſureties, that then x 

March ll of her Boule, o2 his lawfull Deputy might arreft every ſuch perl 
and detaine them in Pꝛiſon untill ſuch perſon ſhould anſwer: befoze the D 
vy Councill foz the contempt ; And that the ſaid William Search caufed © 
John Preſton one of tye ſaid ſureties of the ſaid John Mabbe to be arreſted # ; 
And upon that returne, the ſaid William Search was diſcharged; And all 7 
cauſe that after the ſaid diſcharge the parties cauſed the ſaid William Search 

be arreſted againe fe2 the ſame cauſe, that is by colour cf the ſaid pz [] 

An Attachment was granted aͤgainſt them. 


* 
- 
o 


Note, that the ſame Terme, Mich. 29. and 30. Eliz. Ancther Hal 
Corpus was direded to the Steward and Perch of the March il , 
Habtas corpus foʒ one Howell wha made returne , that the ſaid Howell was committed 
to his cuſtody, per mandatum Franciſci Welſingham militis Princip 
Secretarij , & unius de privato-concillio Dominz Reginæ, and that returl 
was by the Court holden inſufficient, becauſe the cauſe upon which he 
committed, was not ſet down inthe refurne ; and therefoze day was git 
1 
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Caſe. 


amend the returne, and now they returned the Wit in this manner, ff. infra 
nominatos Johannes Howell conceſſus fuit, &c. ex ſententia & mandato totius 
concillii privati Dominæ Reginz ; Ita quod corpus ejus habere non poſſumus, 
ge. And that returne was alſo holden by the Court to be inſuſticient foz (by 
whatſoever perſon, oz by what meanes ſoever he was committed) the conclu⸗ 
ficn of the returne ought to be, Corpus tamen ejus paratum habeo, and if it 
ſhall ſeem good to the Court, that the Paiſoner ſhall have his Pziviledge, 
and ſhall be diſmis't, he ſhall be diſcharged, but if not, then he ſhall be re- 
manded, and the Court took a difference, where one is committed by one of 
the Pꝛivy Council, foz in ſuch caſe the cauſe of the committing ought to be 
ſet down in the returne ; But contrary where the party is committed by the 
whole Councill, there no cauſe necd to be alleadged. 


ST and Andars 


Mich 29 and 30. Eliz. In Communi, Banco, 


X CV. Bret and Audars caſe. 


Ret bzought Debt upon an Obligation againſt Audar, the Condition of Debt upon a 
which Obligation was, that the Defendant ſhould ſtand to the Award, Bond to pet- 
&c. And the Arbitratoz awarded, that the Defendant ſhould pax unto the erm Award. 
Plaintiff ten pounds, without naming day o2 place; And as to that the De⸗- '/ 
fendant pleaded, that he was alwayes ready, and pet is, &c. without ſhewing 
any tender: And if was moved, That although that would have been a good 
Plea in debt upon an Arbitrament, as the Caſe is, 7 H. 4. 97. Der 21 E. 4. 
40, 41, 42. Pet now by the Obligation and the Condition of it, the ſum is 
payable in another manner then it was befoze, ſee the pleading of the Caſe, 
21 E. 4+ In Debt upon an Obligation to perfozme the Award; That the a- 
ward was made between the Termes of Paſch, and Trinity, and he, the eighth 
of September after, tendzed the twenty pounds, and the Plaintiff refuſed it. 
And the Le2d Anderſon put a differente between the Caſe, in 22 H. 6. $7. Tender 
And the Caſe at the 1Bar,foz in our Caſe the Obligation doth pzecede the duty | 
which accrueth by the Award ſubſequent, but in the fozmer Caſe the duty did 
pzecede the Obligation which was made foz the further affurance of the duty : 
And here the Defendant ought to have pleaded the tender, and ſee 14 E. 4.4. 
A is bound unto B, that, where he hath granted to the ſaid Ba Ront-charge out 
of ſuch Land, now if the ſaid B ſhall enjoy the ſaid Rent accoꝛding to the 
fozme and effect of the ſaid Gzant, that then, &c. there he needs not to plead 
any tender, foz the Rent is not payable in other manner then it was befoze, 
contrary if the Condition had been fo2 the payment of the Annuity , And of 
that opinion was the whole Court, that he ought to have pleaded a tender. 
Another matter of the Award was, that the ſaid Audar ſhould veild up, ſur⸗ 
render, and relinquith to the Plaintiff all ſuch Youſes and Tenements which 
he had in his poſſeſſion, by reaſon of the cuſtody of the ſaid Plaintiff : As to 
that the Defendant pleaded, that he had veilded up, &c. All ſuch Youſes, &c. 
generally without ſhewing which in certaine; And foz that cauſe the Court 
was clear of 8pinion, that the Plea was not gobd; which ſee 9 E. 4. 16. If J 
be bounden upon conditica to enfcoff the Dbligee ef ail Lands, Tenements, 
which were to 15, in pleading the perfozmance of that Condition, J onght to 
w what Lands and Tenements in certain foz they paſſe ont of me by the 
rofkment ; See alſo 12 H. 8, 7. 13 H. 8. 19. Another point of the Award / ,.:-... 
That the ſaiv Audar ſhould acquit and diſcharge, and ſave harmleſle the , generally, 
wh Plaintiff of ſuch an Obligation, to which the Defendant pleaded, that Que- where no Plca- 
ens non fuit damnificatus, and that Plea was holden inſufficient, fog he ought 
to have ſhewed, how he had diſcharged him, and it is not ſufficient to anſwer 
-Mlyto the damnification, as if J be beunden to convey unto you the Mammut 
of . 
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1 Smith and Kir foot, 
Caſe. 5 Caſe. 
9: B, in pleading the perfoꝛmance of the condition, it is not ſufficient to n bv, thi 
that I have conveyed the ſaid Mannoꝛ, but to ſhew by what manner of convey; 
ance, viz. by Fine, oz Feoffment, &c. 22 E. 4. 43 · If the condition be 
diſcharge the Plaintiff, &e. then the manner of the diſcharge ought ta 
ſhewed, but if it be to ſave harmleſſe only, then non damnificatus, generally ig 
good enough, 40 E. 3. 20. 38 H 6. 39, The condition of an Obligation w, 
that the Obligoz ſhould keep without damage the Obligee, of ſuch a ſum 
mony ag inſt B, to whom he was bounden foz the payment of it, and the 
by Obligoꝛ pleaded, that at ſuch a day, &c. the ſaid B at his requeſt deli 
the wbligation to the Plaintiff in leiw of an acquittance, without that, that: 
the 1Lantiff was damaified by the ſaid Obligation, befoze the delivery of if 
and it was helden by the Court, that if the Defendant had pleaded, that he 
kept the Plaintiff without damage, and had not ſhewed how, that the Pleah 
not been good, Sce 2 2 E. 4.40. The Lod Liſles Caſe. And afterwar 
Judgement was given foz the Plaintiff, ; 
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XC VI. Heydons Caſe. 4 
R Alph Heydon pꝛetending title to certaine Land, entred into it, and 
[ 


a Leaſe of it to try the title: Upon which his Lefſee bꝛought m 
one firmæ, in which the parties were at Ifſue ; And now at the day of! 
Eticaeft, the Jurozs were called, and but five of them appeared, wherenpar 
the Defendant came and ſhewed to the Court, that the ſatd Heydon by 
Freinds and Dervants, had laboured the Jury, not to appear, and that fo ; 
feriher vexation of the Defendant who had foure Uer dias in affirmante 
his title, and that the ſaid Heydon to pzocure the Jury not to appear, had uy 
mi ed to them, that he and the Defendant were in courſe of an agreement 
whe eas in truth no ſuch communication of agreement had any time pal 
vbetwirt them: And all this was openly depoſed in Court, as well upon ih 
oath of the Defendant himſelfe as upon the oath of one of the Jurozs, up 
which the Court aw:rded an Attachment againſt the ſaid Heydon, to ani 
the contempt.; And alſo granted to the Dekendant, that he might ſue a Decal 
tales with p2oviſo, foz his own expedition. 1 
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Mich. 29 and 30. Eliz. In Communi Banco. 


XCVII. Smith and Kirfoots Caſe. 


Qui bzought Debt upon an Arbitrament againſt Kirfoot, and de 
Debt upon Ar- Othat the Defendant and he, impoſuerunt ſe in arbitrium, ordinationem, 
bierament. judicium, Johannis Popham ar, arbitratoris indifferenter electi, de jure, tit 
& intereſſe in quibuſdam Meſſuagijs, &c. Who taking upen him the burt et 
of the Arbitration, ordinavit, that the ſaid Defendant ſhould pay unto 8 
Platatiff ten pounds, in plenam ſatisfactionem, &c. and thereupon he bzoug# 
his Action ; It was moved by Walmeſley Serjeant, that the Declaration Þ 
not ſufficient, fo; it appeareth that the Arbitrament ſet fozth. in the Dei 

ration is utterly void, becauſe whereas ten pounds is awarded te the Pla 
tiff, nothing is awarded to the Defendant, and ſo the Award unequall, and 
void. But the Court was clear of opinion, that notwithſtanding that ſuch W 
ce. 99k Arbitrament be void in Law, yet it may be fo2 any thing that appeareth, W# 
3 the award is good enough: Foz the Plaintiff is not to ſhew in his Declan 
* tion all the Award, but ſuch part only of it which doth entitle him of 
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Arundel! againſt Brook againſt Hawks againſt Mole 
Morris, King linen x /3 


thing, &c. and if the Defendant wil impeach the Award foz any thing, that 
is to come in on his part, vi. ac. Book Entries, 152. 123. vi. Foz the Arbi⸗ 
trament, 39 H. 6. 12. by Moile, 7 H. 6. 41. 


Mich 29. & 30. Elix. InCommuni Banco. 
XCVIII. Arundell agi] Morris. 


Ichard Atundell ſued an Audita Querela againft Morris, and it was com 
R pꝛehended in the Wzit; That Morris had retovered againſt him a cer- , Quere⸗ 
taine Debt. and that he was taken by a Capias ad ſatisfaciendum, at the ſuit 14. 
of the ſaid Morris. by Hickford Sheriff of the County of Glouceſter; who let 
him go at large, 8c. And they were at iſſue, upon the voluntary eſcape, and 
it was found foz the Plaintiff ; It was objected in arreſt of Judgement, that 
the Mit of Audita Quzrela is not good, foz the wozds are, that the Plaintiff, 
captus fuit virtute brevis noſtri judicialis, whereas this wozd ( judicialis) is 
not in the Regiſter; but only brevis noſtri de capiendo. But by the whole 
Court, the UW2it is good, foz the wozd (judicialis) is but a wozd of ſurpluſage, 
and ſhall not make void the Mzit: And afterwards Judgement was given 
foz the Plaintitf. 


Mich. 29 & 30. Elz. 
. XCIX. Brook againſt King. 
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N Debt upon an Obligation by Brook againſt King, the Defendant plea⸗ 

ded, that the Bond was endozced, with ſuch condition, viz. That if the ſaid Debt. 
Defendant King ſhall pꝛocure one IS to make reaſonable recompence to the 

Plaintiff foz certaine Beaſts which he w2ongfully took from the Plaintiff, - 

that then, c. And he ſaid in facto. That the ſaidI S had ſtolen the ſaid 

Beaſts from the Plaintiff, and thereof he was endiced, &c. and ſo the condi⸗ Conditions 4- 
tion being againſt the Law, the Obligation was void, upon which the Plain, s inſt Lav. 
tif did demur in Law. And it was argued by the whole Court: That where 

the condition of an Obligation ſhall be ſaid againſt the Law, and therefoze 
the Obligation void, the ſame onght to be intended where the Condition is er⸗ 
pzefly againf the Law in expzeſſe wozds, and in terminis terminantibus, and 195, 
not fo2 matter out of the condition, as it is in this caſe ; And Judgement was 

given foz the Plaintiff, 


Mich, 29. & 30. Eliz, In Communi Banco. 
C. Hawks againſt Mollineux. 


ſant ; The Plaintiff in Bar of the Avowry, pleaded that Sir Gervaſe 
ſton Knighf, was ſeiſed ofa Peſluage and twenty Acres of Lands; And Replevio- 
that alwayes thoſe. whoſe effate, ' &c. have uſed fo have Common in the 
place where, &c. foz all their Cattell commonable in this manner, viz. Af „ /s- 
the ſaid Land be ſowed by aſſent of the Commoner, then no Common, until 
the Cozne be mowed, and when the Cozne is mowed, then Common untill Preſcriprion, 
the Land ſhall be ſowed againe by aſent of the Commoners: And this Pꝛe⸗ 

ſcription was foundby Uerdia, and exception was taken to this pꝛeſcription 

becauſe againſt common right, ſo as a man cannot ſow his Land without the 

leave of another. But the exception was diſallowed by the Court; foz the pꝛe⸗ 

ſcription was holden to be good by the whole Court, fo2 by the Law of the 
Land, the Owner of the Land cannot plow the Land where another hath com- 

mon; but here is a benefit to each party, as well fo the Owner of the Land 

againſt the Commoner, as foz the Commoner againff the Tenant of the 

Land, foz each of them hath a qualified Interef in the Land. 4 


[* a Reple vin by Hawks againſt Mollineux who avowed fo2z Damage-fea- 
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/ 51, that upon that marriage no uſe ſhould accrue. And alle he cited this 


it is but an authozity ; but here in the Caſe at Barre is a matter of inter 


Baldwin and Cockes 
Caſe. 
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C I. Baldwin and Cockes Caſe, 


Aldwin was Plaintiff in a Replevin againſt Cockes, aid upon the pleay, 
Bias the Caſe appeared to be this, That Sir Richard Wayneman was ſeiſey 
of the plate where, &c. andleaſed the ſame to one Truepeny and one E 
Reade foz term of ont and twenty years, if the ſaid Trupeny and Eliz. oz any 
child oz childzen betwixt them begotten ſhould live ſo long , Elizabeth withij 
the term dyed without iNne ; Ik now the term foz one and twenty yeares bg 
determined was the Queſtion. And the Lozd Anderſon conceived , that the 
effate foz yeares is not determined by the death of Elizabeth. And it was au 
gued by Shutleworth Ser jeant, that upon the matter the term is determine } | 
And he put the Caſe of the Lo2d Bray, 3 Eliz. Dyer 190, Where the Log” 
Bray ſold unto four great Lo2vs the marriage of his Don and Beir, to the i 
tent to be married at the appointment and nomination of the laid Lozds, the” 
102d Bray dyed, one of the ſaid Lo2ds befoze any marriage, oꝛ appointment, gg 
nomination, dyed, the Don is married by the appointment, &c. oi the ſurvivin 
Loads ; That marriage is not within the intent of the Covenant, and adjudge 


adjudeed in the Kings Bench. The adminiſtration is committed to one dis 
rante minore ztate of two Intants, one of them becomes of full age, the power 
of the Adminiſtration is determined, which Walmeſley Der jeant granted, iy 


And by Anderſon all the conſtrudion of this leaſe and grant reſts npou th 
point, if this woꝛd (Or) either ſhall be taken as dis juncti ve as it is in 
nature, oʒ as a conjunctive , and if it be taken as a dis junctive, it it make thi 
whole ſentente in the dis juncti ve, as if the limitation had been, it the Yusba 
v2 Mile oz any Child, &c. And Fenner, put this Caſe out of 17 E 3. asW 
cited it. Land is given to I Sin Fee lo long as A B hath iſſue of his bo 
A B dyeth without iſtue, his Wife, privimen, enſient. Now the eſtate is d## 
termined, and upon birth of the iſſue after ſhall not revive, which Rhodes and 
Anderſon denyed,foz in many Caſes the Law ſhall reſpect the exiſtency of thy 
chilo in the mothers belly: And ſee 7 Eliz. Plow. 289. where a Copulatij 
ſhall be taken in the disjundi ve, as a covenant with B to make a leaſe fog” 
years of ſuch Lands to the ſaid B and his Aſſignes , the ſame ſhall be conſtruy 
ed, oz his Allignes. And it was clearly agreed by the other parties, that if iq; 
wo2ds had been, If Truepeny, Elizabeth, oz any child oz childzen, &c. ſo long, 
&c, upon the death of any of them the intereſt is determined; And by Rhode 
Periam and Windham in the p2incipal Caſe, the leaſe ſhall endure as long 
any of the perſons named in the Pzoviſo ſhall live, and fo ſeemev to be thi 
meaning of the parties. And Anderſon hæſitavit inthe wozps of the lim 
tion, i. the Habendum to the ſaid Trupeny and Eliz. foz one and twenty ves 
a feſto Sancti Johannis Baptiſt. poſt terminum annorum (the expiration of & 
fozmer term) if the ſaid Trupeny and Elizabeth, oz any child, &c. And 
concetved, that the limitation did go fo the commencement of the leaſe oni; 
and not to the expiration oz determination, as if the leaſe ſhould not begin 
they all were not alive at the commencement of the leafe-: And all the ohen 
Juſtices were clear of the contrary opinion, fo2 by them this limitation hall 
goe,and ſhall be referred fo the determination of the Leafe,and not to the com 
mencement of it. * 
And by Anderſon, if any cauſe ſhould be, foz which the leaſe ſhould e 
until the yeares be encurred, notwithſtanding the death of the Hus | 
Wilke, it was becauſe the leaſe was intended a common advancement tv 
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Zouch and Biwfcilds 
Caſe. 


tos it ſhould be in vain to name the Mile in the leaſe, if the leaſe ſhould ceaſe 
yy the death of the Yusband. And afterwards after many arguments on both 
des, it was adjudged, that by the death of Elizaberh, the leaſe was not determi 
ned, lo the visjunctive, befoze (Child) makes all the limitation in the dis jun⸗ 
«ive. | : , | | 


Mich, 29. 2 30. Eliz. in Com muni B inco. 
CII. Zouch ard Bamfeilds Caſe, 


4 by 00 between the Load Zouch and Bamfeild was 'nowaxgued by the 
1 Jaſtices. And Rhodes the puiſne Juffice argued ; that the Lo» 2 ouch 
the Demandant ſhould be barred; four Exceptions have been taken to the 
barre : Firſt, betauſe it is not ſhewed in the barre that the moxety of thoſe ſty- 
ty meſſuages, &c. of which he pleans the Fine, was parceb'sf the Mannoz at 
the time of the Fine-levyev;foz the pleaving is, that the Gaandfather of the 
Demandant wisfeiſed bf the laid Mannoz, unde medietas prædictorum 60. 
meſſua giorum, &c. a tempore cujus contrar. memoria, &c. was parcel, and ſo 
ſeiſed de manerio pr᷑ædict. unde & c. Finis ſe levavit ; and hs conteived that the 
pleaving,notwifhſtanving that was good enough; foz he hath ſaid as muth in 
effeapcontrar. cujus memoria hominum non exiſtit, in the pꝛeſent tenſe, ö 
anwants to this, that men cannot remember, &c. but that this moyoty 
pitcet of the ſaid Mannoz: As 10 H. 12. In an Aſlize of common; the 
iff makes his title, that he was ſeiſed of a Pefuage and carve ut Lan 
n'D; tu which the ſaid Common is appendant, and that he and all his Ante⸗ 
cus, and all thoſe; whoſe eſtate he hath. Sc. have uſed to ha ve Sc. 
EC DET anon EY ot 
| d a . th N 
| paſſeth, io it he be diſſeiſed, &c. lt the Erce | 
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— — wos of the titte , — ng is ſoiſed'; i. 
thile-whoſe eltatehe hath in tho preſent tenſe 4 whit words do 'thew my 
declare poleſſion 'andſeiſininthe Plaintiff, the time ot the plea'pleavev, ſo 
iti this raſe. the ſubTtance of the woꝛds, in which the defect is is ut fs 
pta; That men cannot remember, but that this moyety was parted ot the 
Manz; and then the woꝛds alter, unde, ci reddidit Manerium prædict. unde 
dec ſhall have the ſame conſtrucion as befeze, *Periam tontei bed, 
Barre is nought fo the cauſe afozeſaid, foꝛ it is nut ſo pleaded that we 
judge upon it, that the ſaid movety was par tel of the Mannoz at the time or the 
Ne le vyed, and then the Fine tannot extend unto it. And the reaſon al⸗ 
ledgey'by my bzother Rhodes ſhall not help that matter, faz the ſai wozds rans 
ndt he t onſt rued otherwile, but that no man can remember but theſaip'moiety 
duns patcel, but not that it is patcet;b2 at the time of the Fine levyed was par⸗ 
ut; OVide 32-H:6; 24. In Wrefpaſſe;the Defendant ded, HT A was 
(riley 6f the Wann; of D;whereof the plate Sc. is parcel,” he ought toſay ex- 
p2tfiy;that the place where war partel of the:Bannsz at the time of the krel⸗ 
ile duppoſed : Windbam contei ved, that the plea was-govd, and that it ap⸗ 
eth well upon this plea, that the ſaid moyety was parcel of the ſaiv Pan- 
time ol the Fine le vyed, ko he pliads, that the Gzanv-father of the 
Diltiivant wat ſeiled of the Bans) a N; Unde medietas prædictorum, &c, 
tempore cu jus dontrur: memoria hom inum non exiſtit ;, & fic ſeiſitus exiſtens, 
Fins ſelevavit ; ſio ſeiſſtus ; f. e ſyiſed of the Panne; in ſuch ſozt , aß the 
is ſet fofthbeft2e,and that is good ng, eſpecially by way of bar, 
Miet ik it ve good to a common iutent, is well enough: and the word (unde 
15.) ſo often repeten after ſhall be idle and te no purpbſe.if the Yaw- WI 
* f give fuch-a tonſtrudion · Anderſon to the ſame And he mur 
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6. Bamfeilds 
Caſe. ; 
Felysd upon the reaſon of Windham, and (s ſgiſev. Another Exception 
Averrement, tabu to the Barre, becauſe in pleading of the Fine, it is not averred, t 
<Canuſoz at the time of the Fine levyed was of full age,out of 
as ta that Rhodes took the difference between the pleaving upon the 
of 1 H 3. where theſe diſabilities are within the pur view of the ſain 
fute,and upon the Statute of 4H y. where in the body of the @tatute no 
tion is made of them, but afterwards in an eſpecial Exception by it ſelf;,ands 
citsd the opinion of the Juſtices , eſpectallyof the T Dyer in the Cale jj 
by Plowden, 3 Eliz. 30 5. betwirt Stowel and the Lozd Zouch : er 
the ſame intent, and upon the ſame reaſon,and further he ſaid, that altha 
the Statute of 32 H8. contains in its purview the ſame diſſabilities 
this Fine is pleaded upon the Statute of 4 H 7, and therefoze the pleading 
the ſame ſhall not be directed noz waged by the ſtatute of 33 H 3, which 
not alter the pleading of a Fine which was befoze,noz the reaſon of it; fa 
not pzoperiy a Dtatute,noz do Fines receive any ftrength oz wirtus hy 
bat a conſtruction of the ſaid fozmer Statute. And he pat the Caſe 
Hide and Umpton; where Umpton meane betwixt the Statutes of 32 andy 
H 3. Declared his d ill of all his Lands, which deviſe if it be good fog 
parts of the Land deviſed it was doubted , oz that the de viſe ſhould be | 
the ole, after warts, came the @tatute of 34 H 8. and cleared the doubt, 
io that intent it was made, and in the ſaid Statute there is a (o, thatth 
Statute Hall not extend to the Will oz the Doviſe of Tho. Umpton 
| be pzejudictal oz hurtful to any perſon oz perſons foz anꝝ A ann. e. 
N ſpecified in the ſaid Will oz Doviſe, but that the ſaid Will and 
Gall and, remain and be in the ſame caſe, in fate and effect in the 
8s the ſame was befoze the making of this Act, Now, notwithſanzing 
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nb upon the fald Statute of 
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ofthe opinian was the Lo2d Anderſon faz the ſaiy Qrceptian , foz: 
the Warre,berau(s it is nat alledged, that the ſaid Fine was eng 
Game Term in which it was le verd. And as to thai, it was 
that in pleading ofa Fine it needs nat to ſhew any nd 
are many Pzeſidents, vide Plowd. Com. Smith and Stapletons Eaſe, 15 
28, TUhere a Fine is pleaded, Quzdam finalis concordia fata fur in GA 
ci — 35 R die Paſch. in qui — 2 or 
rec r cam, Ma 
og mper quem Ginem proch formam 


upon the matter it is ſpficient £ 
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no . which was the ſame Term it was lowed; And 
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. — it anght to be Qewed that tho Kine Wag ingroded in 
it was levyed,&c. Now it appears here to us by ne- 
cozdingly. And alſo the 
as the @tatute is penned , foz the wazds of the Ma⸗ 
engroTing of every Fine, the ſame Fine to be 
in the ſame Court, the ſame ——. and ſo the 
the 


c 
np eas randy which it was levyed; fo 
pigading a plea will take the benefit of the Statute ought pzeciſely to 
the Statute in all points, and it is clear, that if the Fine bs not engraCed, ac- 
cazving to the @tatute, that then it is net any barre by the Statute, and ther 
fore — to be expʒeſiy alledged — — Po nc 


— — was taken to the Barre (as was remembzed by Wind 
ham ) i. pro ut per ſinem hic in Curia de recordo remanen. pleniys apparet 
withont ſaying, & per proclamation. inde,&c. But that Exception was difa! diſal- 
lawed by Periam and Windham , faz the Fine had been good and well pleaded, 


And ſo by Windham 
the ſaid Caſe between Scowel arm tho 
IC liquet. And ſee 1 Elis. 
Anderſon took an Exception ta the Barre at the : 
- parcel medietatis | 


1 a 


. | 


bia. ah «traverſe nba made a eng of non er 


2 was ee at the tim of the 1 
holden „ andthe matter dged Barre. 
not an foz it be taken true, until it bat the Canals 
eng — ny rerns c. Vide Librum., IO, nefanit 


Aae not lin And it is 
on ed: a 
g:£ught to be cerfainty as tu that: — 


and Steward 2 Ma, 103. that a Bar ought not to 
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gament : And as to the certainty which is requiſite in a Replication. op 
Cale betwixt Wimbiſhand Talboies, Plow. Com. 4 E G. here the Pl 

ſchewed in his Replication his title as Heir, but becauſe he vid nat theme 

heir, foʒ want of ſuch certainty in the Replication , 9 tiff could 
dave Judgment, although the Juſtices foz the matter in Lam then in gast 
were clearly reſol ved fo2 the Plaintiff,and here in this Replication the in 
tainty is ſuch; that the Court doth not know to whithto give credit, of 

Plainttff,o2 to the Defenvant , and the bare matter ot the Replication 

ſaffirient ; Foz in avoivance of a Kine, to ſay, that a ſtranger to the Ain 

the time of the Fine levyed,was ſeiſed, was never received; but t hat, parte 

Tis nibil habuerũnt, that was the oꝛdinary plea. Windham fo the ſamentgp 

that which the Demandant hath alledged in avoydance of the Kine, is but 

ter of argument and implication. And we ought in this Caſe fir to bel 
futed of the matter of fact; ſcil. Mhether Zouch oz Bamfeild were ſeiſed, | 
the Court dothnot know.to which to give credit, 39 H.6. 49. in Dabl 
an Executoz,the Defenvant pleaved,that the Teſtatoꝛ made the Plainti 
one A his Erecutoz,which A is living, and the Plaintiff pleaded, fl 

A died within ſuch a Ward befoze the Wait bzought, & c.and avjubgedn 

without traverſe; without that, he was dead,foz here are 2 affitmatives, 

on a gaod iſnecannvt riſe, which ſee 32 H 6.23. The Def. in a Replevia 4 

foz a Rent ſer vice, the Plain. pleads, out ot his ee, the Avowant ſaith; 

his Fee, he ought to traberſe, without that that it is out ot his Fee, andi 
fault of the traverſe the pleading of both parties, as to the ſeveral allegatu 
the ſeiſin in Bamfeild and Zouch may be true, foʒ they both might be Ao 
nants of the ſaid moyety at the time or the Fine le vyed, in which cale as it 
moyety ok the moyety it is good enough. And pet when in pleading? 
alledged, that A was ſ(eiſed, &c. A the other party plead! ©: 

A had nothing but joyntiy with B he ought to take a Traverſe ,: 
out that, that A was ſole ſeiſed, and pet ſole ſeiſin is not expꝛeſiy alle 
ut when che ather-pacty-pleavs, that A was ſeifed;-it ought to bo'intend 
Cole ſeiun. Which ſes 1 B. 9. 37 H 6. 31. And it was never apled 
mittable againſt a ine, to ſap, that the Conuſoz had nothing at the time 
Fine hich ſee 41 E 5.14. andalſo 38 E 3. 1.3. 8 H 6. 27 An Prei 
the Defendant pleaved the Fine of the Anceſtoz of the Plaintiff, who ſaid 
the time of the Fine levyed he himſelf was ſeiſed, without that that party 
finemaliquid habuerunt, which ſee 46 E 3. 14. and a ine sught to be ab 
by not ſeiſin or the parties to the Fine, and not by the ſeilin of a ran 
the Fine; and there is not any book in the Law that allo weth ſuch an 
ment of ſeiũin in a ſtranger to the Fine, without anſwering to the ſeiſin off 
parties to the Fine ,' bat 13 H g. In ACliſe,the Tenant pleaved a Fine uþ 
Render of the Anceſtoz of the Plaintitt, to which the Plaintiff ſaid, chat ha 
the Fine, at the time of thi Fine, and afterwirds tontinualiy, he himſelf 
ſeiſed, and the lame was holden no. plea againſt ſuch a Fine upon a Re 
notwithltanding the pi vity ol blood j contrarp, againſt a ine which pꝛonn 
sede i 3:55 ee eee EE 0 298 9800 
| Anderſoo'to the ſame intent. The Replication-fo2 want of Traverſoigl 
cureable , fo we as Judges do not know what to do, betauſe that the try 
the matter in fac doth not appear unto us, and ſo neither the matter in Wal” 
£03 everv plta'ought to be traverſed, c2 confelled, and abbidèd, other wid 
thing appears to us, and we cannot know whether the Conuſoz ogBanafeil 
were ſeiſed at the time of the Fine levyed , foz otherwiſe the matter in 
cannot riſe,and yet J well kitow,that althougha tra verſe may befparedin# 
tpect of a matter in Law which ſhould be choaked and put aut of the bott I 
traverſe,oz tag the miſcheit of the tryal as afozefaid ſaid , where a thing W 
ledged to be dane bexond ſea. 19 E.4.6,Jn debt the Defendant p that: 
Plaintiff was/hozn at Denmark, under the obedience of the King of Dem 
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anna by Replication ſaid,that he himſelf was bozn at Din England in 
Tointy of York, there he ſhall not take a traverſe without that, that he 
von: 


— 


Denmark, foz there ſuch tr yal cannot be, but in ſuch caſe the De⸗ 
udant by way of Rejoynder ſhall ſay , that the Plaintiff was bozn at 
Denmark , without that that he was bozn at D in the County of York ; And 
it is trite , a ſuppoſal of a Wait oꝛ Count may be anſwered to an Atkirma⸗ 
1 Wes matter alledged by erpzeſſe wozds cannot. "IF 
' Rhodes,admitting now that the Barre be nanght,and the Replication faul⸗ 

as it is, then J conceive, that if the point of the Action be confeſſed by the 

| pop Court ſhall give Judgement upon the Barre, and ſhall not meddle 
e Replication , but if it be not confeſſed by the Barre, that then there 

be a Repleader. And J do conceive,that a Repleader may be awarded 
upon a Demurrer in Law : which ſee Plow. i Ma. in the caſe betwixt Brown» 
ing and Beſton 138. Jn @Treſpaſſe the Plaintiff doth ſuppoſe the Zreſpaſſe in 
two places,ſcil, in Bermeſtreet and in Southwark in the County of Surrey; as 
tothe Treſ paſſe in Southwark the Defenvant doth jultifie by ſpecial matter of 
(Leaſe, without anſwering any thing to the Treſpaſſe in Bermeſtreet. The 
laintiff doth reply, and makes his title by a Leaſe moze ancient then the 
Lale to the Defenvant ; upon why the Plaintiff doth demurre in Law, 
a6 the vefect in the Barre appear ing, the Court awarded a Repleader. And 


Hs. 35. ina Replevin the Defendant avowed foz damage feaſant. The 

Aalfififf made title by Common. The Defendant pleaded a Releaſe of the 

,onttmo by deed, which was not a perfect deed, upon which the Plaintiff did 

Kutte in Law: And the Replication, in which the imperfect Releaſe was, 

Is holder nought,but becauſe there was a defed in the Barre tothe Avowzy 

yth tie of Common, the Court awarded, that the parties ſhould replead,not 
Akelped of the vitions plea upon which it was demurred, but in reſpect 


ect of t 
the Batte : Andſo in this Cale Periam ſaid, that nothing ſhould be 
in this Caſe but where an Iſſue is joyned, foz an Iſſue is alwayes 

upon a point certain. But upon a demurrer all the parts of the plead⸗ 
e Count,the Barre, c. are referred to the Court, as well foz the foꝛm 
s (03 the matter. The book which hath been vouched to the contrary out of 
9H6, A have pzocured ſearch to be made foz the Noll, but it cannot be found, 
tits inconvenient, that after a demurrer a Repleaer ſhould be granted, foz 
then Tauſes ſhould never have an end: And as to the Caſe betwirt Brown- 
Sand Beſcon,the Repleader there was permitted by the aſſent of the parties, 
th a awarded by the Rule of the Court. TY 
. Windham to the ſame intent, that no Repleader ſhall be in this Caſe,and he 
bb hat that iir the time of the Loꝛd Dyer the opinion of the Court was ſo: And 
a this caſe is, the plea in Barre being good, and the Demurrer being upon the 
tation, no Repleader ſhould be, foz a Repleader ſhall never be granted, 
where the plea upon a Demurrer is not good, but if the Barre be not good, 
| the Defendant doth demurre upon the Replication, there a Repleader 
may be. Aad as to Browning and Beſtons Caſe he conceived, that the parties 


did plead de noyo, but not replead, fo2 if it had been a Repleader,then the par⸗ 


fies hould begin to plead where the firſt defect was, as ik the defec be in the 
Barre, there the Repleader ſhall begin, but the Declaration ſhall ſtand : But 
n the ſaid Caſe of Browning and Beſton, the Plaintiff pleaded all de novo, as 
anew Tount,8c. and yet the firlt defect was in the Barre, and therefoze he 
Aeived,that there it was not a Repleader,but that the parties by allent did 
d de novo. 

, Anderſon was of opinion, that as this Caſe is, no Repleader ſhall be, and pet 

held the Nepleader might be upon a Demurrer as well as upon an Iſſue 
med ; Foz a Demurrer joyned is an Jue to be tryed by the Judges , &c. 
dſuch was the opinion of Manwood cheif Baron. Aad the Judgement in 


ve Taſe betwixt Browning and Beſton is not that the parties ſhall plead de 
novo, 
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novo, but that they ſhall replead. See there folio 138. a, and in that og 
there might well be a Repleader , foz there the truth of the matter in f 
conleſled in the pleading , but in the Caſe at 1Barre it is otherwiſe , f n 
pleaving is ſo obſcure , that we do not know the truth of the matter nt 
right cf the matter doth not appear unto us. 1 
And by Periam, as to that which hath been laid, that upon the demurrer g 
on the Replication, the ſciſin of Bamfeild at the time of the Fine is conh 
Dir, it is not ſo, foꝛ no moze ſhall be holden confeſſed by a demurrer, bur 
which is duly and ſufficiently pleaded, and br cauſe the ſeiſin of Bamfeild ig 
ſaffictently pleaded, thercfoze not confeſſed;and fo2 p2oof of that learning, 
the Caſe betwixt Wimbiſh and Talbois ; and the Caſe betwirt Hill? 
Graunge: 1. Mar. Plowd. 171. and ſee the Caſe betwirt Partridge and C 
and ſo was the opinion of the Loꝛd Anderſon,who relyed much upon the @ 
where it is ſaid,that in pleading a plea,all matters in fact well and mater 
alledged by a general Demurrer are confeſſed to be true. 


2 


Rhodes. Now we are to ſee, if by the Statute of 27 Eliz. cap, 5. This 
fect in the Replication may be ſalved, and I conceive, that this Statute: 
extend to all imperfections which happen by the Ad; Miſpꝛiſion, oz neglig 
of the Clarks oz Councel , fo2 the Clyent pꝛopounds his Caule to the T 
and his Councel to manage in the courſe of his ſute, and if the Clark oz 
cel erre therein, oꝛ in that which to them belongeth: TheClyent as fo that 
be releived by the Statute ; but if there be any defect in the matter,ſo ay 
matter will not ſer ve, it is otherwiſe. As 5 H/. 1. In the Roll of a pleat 
were divers ſpaces ( foz the year and day ) void and blanck, now in at 
Term, the Judges could not amend them, but now by the laid Statute! 
may. Do colour in Aſize wanting is helped by this Statute , ſo the uf 
verment, & hoc paratus eſt verificare, &c. left out, the Court hath poy 
amend it, and ſo by him the Court by this Statute hath power to amen 
defect in Treſpaſs, | e 

Periam to the contrary. And that this default of Traverſe is not am 
able by the ſaid Statute, foꝛ it is enacted by the ſaid Statute, that upon I 
murrer the Judges ſhall give Judgement as the right of the cauſe andy 
ter in Law ſhall require, but in our caſe, as the pleading now is, no rig 
the cane oz matter in Law appeareth accozding to which we can judge, ſe⸗ 
upon this pleading cannot tell whether the Conuſoz oz Bamfeild was ſeile 
the time of the Fine levped, koz upon the Demurrer upon the 
plication the ſeiſin of Bamfeild is not confeſſed, becauſe it is not ! 
alledged: And ik it had been well alledged, yet it had not been conſe 
becauſe that the Tenant who demurs upon the Replication , hath in 
Bar expzeſly alledged, that the Conuſo2 was ſeiſed: An Oziginall UUW 
Debt againſt one as Executoꝛ in the debet and detinet could not be amet 
by 8. H. 6. but now by the Statute of 27. Eliz. it may, See 22 E. 4. 2 
Do nominare {92 præſentare in a Quare Impedit ſhall be now amended by 
Statute ; And in a Wait of Formedon, diſcendre foz remanere ſhall be at 
ded by the laid Statute of 8 H 6.44 E 3. 13. vi. 11H. 7. 1, 2, 3. In Al 
upon whom the Plaintiff, where it ould be upon whom the Dekendant 
tred; And ik the Averment uſuall as above was miſſe⸗ſet down, it was 
mendable, but ik it were utterly left out, not, but now in both Caſes it 8 
mendable, ſo;defendit vim & injuriam quando, &c. if it be left out, it is am 
able, foz all theſe matters lye in the Conuſance of the Clark, but in our G 
the right of the cauſe and matter doth not appear unto us, fo2 if Bamfeild 
ſeiſed at the time of the Fine levyed,then as the Demandant and his Count 
pꝛetend, the Law is with the Demandant, and if the Conuſo2 and not the 3 
mandant, then the Law is with the Tenant, as his Councell hath argued, 
as the right of the cauſe conſiſts and depends upon the truth of the ſell 
which matter doth not appeare unto us: And if we enter in courſe of a1 
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ent, we doe not know if the Demandant would have traverſed, without that, 
f that the Conuſo2 was ſeiſed, which ſhall not be a good Traverſe,” oz abſ- 
ue ho c, quod partes ad finem aliquid habuerunt, &c. which although it be a 
good {Traverſe in Law, vet we do not know if the truth of the cauſe will ſerve 
to maintaine ſuch matter, and becauſe without altring matter we cannot as 
mend the Plea : Windham to the ſame purpole ; Foz by the Statute of 27. 
Eliz, we ought to judge in this caſe, as the right of the cauſe-and matter in 
Law ſhali appear; but in this caſe neither the right of the cauſe noz the mat- 
ter in Law appearcth unto ns, accozding to which we can judge, foz we know 
not to which of the parties ta give credit, touching the ſeifin of the Conuſoꝛ.oꝛ 
Bamfeild at the time of the Fine levyed, foz as to our judiciali knowledge, both 
are to us equally nubious ; And he argued the Caſes put befoze touching 
amendment of matters u pon default of the Clarke, ſcil. de hoc ponit ſe ſuper 
pacriam, left out, ſo, colour in Allize, and Treſpaſſe wanting, ſo, & hoc para- 
tus eſt verificare, all which matters are amendable by the Statute of 27. Eliz. 
Put he ſaid, that if in Treſpaſſe the Defendant doth juſtify by a Leaſe foz 
yeares, without ſhewing the place where the Leaſe is made, it is not amend, 
able; foz it is matter which lyeth in the notice of the party only; and not in our 
4adiciail knowledge: And as to the Caſe of 5. H. 7. 1. of the plates left, he 
conceived it is not amendable in another Term by this Statute, foz that is 
materiall , and the filling of thoſe. ſpaces the parties themſelves (all 
ſupply and not the Court, foz the Court ſhall never amend, where their a⸗ 
niendment makes alteration of the ſubſtance of the pleading, oz of the Werdict; 
820 H. 6. 15. In Treſpaſle, the Plaintiff declared of a continuando uſque 
impetrationis brevis, viz. 18. die Marti, where the Teſte of the Wait 
' was, 2. die Januarij,the Defenvant pleaded to Jſue,which was found foz the 
"Plaintiff, and that Miſpꝛiſion of the Ceſte o2 date of the W2it could not be a: 
mended: And no amendment upon this Statute of 27. Eliz. two things are to 
conſidered. Wed Br. I inn Ait . 
Firſt, that the Judges, in ſuch amendment, medle not with matter, noz al⸗ 
ter the ſubſtance. = FS: 311799 41261-4100 
| _—_— that they doe not amend but accozding to their judicial know, 


, 
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Ander ſon, to the ſame intent, fo2 as it hath been ſaid befoze; the truth of the 
Caſe doth not appeare unta us accozding to which we can judge, and J cane! 
teive that upon any amendment upon this Statute, we cannot take out one 
Roll and put in another, and as our caſe is we cannot amend this deſen with⸗ 
out taking out the whole Noll, and thereloze in the Caſe of Leonard. which was. 
late Cuſtos brevium here, where in a Keplevin hz avowed fo a Rent ſervice; 
and upon ſpeciall Uerdict the Caſe was, that Sir Henry Iſley held of the ſaid 
leonard by Fealty, and the Rent mentioned in the Avowry, and was attain 
led ol high Treaſon, and the Ning ſeiſed and granted the Land to the Plain⸗ 
tif, upon whom Leonard avowed foz the Rent / ſer vice, and J and my compa⸗ 
nions were agreed, that the rent, notwithſtanding the ſeiſure and grant of 
the King remained diſtrainable of common right, but Leonard could not have 
tefurne of the Catte ll, becauſe he had avowed foza Rent-ſervice, and now it 
Weareth to us upon the Uerdic;, that he had right to ſo mpchrent, but not t 
a Rent, but a Rent-ſeck diſtrainable of common righ*, ſa a Rent in ano⸗ 
degree; and we alſo argued, that the Avowry was not amendahle, foa 
n upon ſuch amendment, we ought to take out a whole Roll, which was net 
ended by this @tatute : And he conceived allo, that in debt againſt Ere-- 
utozs in the Debet & detinet, ſuch a Mit ſhall not be amendedby this Sta⸗ 
Nes and he conceived, that his exception to the Bar, quo ad medietatem. 60.7 
ung. Sc. parcell. medietatis, &c. is relieved: by this Statute, foz the 
won waning appeareth : And alſo the exception, that it is not expacſly ſhewgn;; 
wy Vat the Fine was engroſſed in the 9 Term in which it was * And 
ent eriam 


171 410800 


Zeuch and Bamfeilds * ah 
Caſe. a 


—— — —ñ— — 


ol 
- 
* q 
. 
— — —— 


periam moved another matter, if now the parties demurring in Law agg 
part of the Land in demand, and being at Iſſue upon the reũ due, if 
ſhall adjudge the matter in Law, befoze the Ine be tryed, oz not, 32. 
5. & 6, In Treſpaſſe foz taking of his Cattell, the Defendant as to py 
pleaded not guilty, and as to the remnant pleaded another Plea, upon 
the parties did demur, and there they pzocceded to fryall befoze the matt 
Law determined, and found foz the Plaintiff, and he had Judgement tg 
upon foz the damages, but the coſts were ſuſpended untill, & c. And the 
fenvant bzought his Mit of Erroz, 48 E. 3. 15. In an Action of Maß 
to parcell the Defendant pleads, no Maſt, and as to the reft p 
matter in Law, upon which there was a demurrer joyned ; It 
holden, that the JCue ſhould not be tryed untill the matter in 
determined: But it was ſaid by Fulthorpe tn Treſpaſſc, if the Defen 
partell plead to Enqueſt, and to other parcel! matter in Law, in ſuch ca 
ſhould pzoceed to tryall pzeſently, and damages ſhould be faxedof the 1 
as well of that upon which there was a demurrer in Law, as of that of 
the Iſſue was joyned, ad quod non fuit reſponſum, ſee alſo 11 H. 4. 2283 
Treſpaſſe, the Defendant pleaded ts Iſſue foz part, and foz the reſidue di 
mur in Law, Pzocelſe foz'the tryall iCued befoze the matter in Law det 
ned; And Periam conceived that the Court might pzoceed in ſuch Caſe, 
one way oz the other: As to the matter in Law, whether the tCue in tai 
on this Fine ſhould have the Averment, he conceived, that he ſhould not- 
the ſaid Averment foz that it ſhould be very perilous to the Anheritancy 
the ſubjects. Andhe argued much upon the dignity of Fines out of Brat 
and Glanvil, whom he called Actores, non Authores Legis; and that Fin 
the common Law, were of great aufhozity untill the Statute of We 
Aud afterwards by the ®tatuts of 34 B. 3. of non-claime, from whence 
became to be ofſo little value in Law, that they were accounted no othex 
Feoffments upon Reco2d, fo as thereby no aſſurance was of Anheritanc 
a generall incertainty untill the Statute of 4 H. 7. by which Statutet 
were reſtoꝛed to their ancient power and virtue: After which Statute n 
ſhifts were deviſed, to creep out of it: So as the Statute of 32 H. 8; 
made to take away all queſtions and ambiguities which were concgived ni 
the ſaid Statute of 4 H. 7. And therefoze we who are Judges ought to f 
our Judgements fo2 the maintaining of the authozity cf Fines, foz ſo the 
ſellions and inheritances of the Subjects ſhall be pzeſcrved ; And that is 
reaſon, that if a ſtranger levya Fine of my Land in my name, that J 
not any remedy but a WW zit of Deceit againſt him who le vpes the Fine 
ta Feme-covert levyeth a Fine of her Land as a-Feme-ſole, the ſame 
bind her after the coverture, if the Yusband do not enter upon the Conuſes 
ring the coverture and interrupt the poſſeſſion gained by the Fine: 
17 E. 3. and our. Books are very plentifull to this purpoſe-that the 
doth. ægre admit of ſuch allegations againſt ſuch Fines : A Fine was pl 
ded in Bar of Land in A, B, and C, he againſt whom it was pleaded, was nul 
ceived to aver againft the ſappoſall of the Fine, that there was no i 
Town 02 Hamlet as A, 46. E. 3. 5. A woman Tenant in tail, had IT 
a Daughter, who was -tnheritable fo the tail, the Daughter took a A 
band, and they both1iving, the Pothcr, and during her ſeiſin, let 
Fine ol the Land entailed to a ſtranger, ſur conuſans de droit, come 
&c. who rendzed the Land to the Yusband and Wife in ſpeciall tailez 
Yusband dyed having Ifue, the Mike took another Yusband, had Jt 
dyed, the Yusband to entitle himſelfe to the Land ag Tenant by the curtel 
would in pleading have averred the ſeiſin of the Mother at the time of 
Fine levyed, and he could not, and yet he was a ſtranger tothe Fine, but 
was pzivy to the eſtate, and his claime was by her who le vyed the Kine, 6 
3. 46, Fitz. Averment 40. Jn a Wait of Entrie, ſur diſſeiſin, the Fine 4 
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Zouch and Bam eild. 2 7 
1 Cale 


Fnceſto; of the Demandant was pleaded in Bar by the name of W, the De- 
wandant in avoydance of it would ha ve ſaid that the name of his Father was 
I, to have avoived the Fine, but to that he was not received : And 3 E. 3.32. 
ſeil- Averment, 42. In a Formdon, the Tenant pleaded Ne dona pas, the De- 
mandant by Replication ſaid, That a Fine was levyed of the ſame Lands, 
between the Father of the Demandant, and one TL, by which Fine the Fa- 
ther of the Demandant did acknowledge to T the Lands, come ceo, &c. and 
the ſaid T gave by the ſaid Fine to the Father of the Demandant the A. 
intaite. Where it is ſaid by Stone, that ſinte the gift is pzoved by as high 
- Rec92d, a man ſhall net aver againft ſuch matter in avoydance of the ſai 
Fine, &c. and yet the party againft whom it was a ftranger fo the Fine: 
Anvſce 38 E. 3. 7. The Lozdthall not be received againſt a Fine levyed by 
his Tenant to aver the dying ſeiſed of his Tenant in his Yomage: And as 
to the Iſſue in tail, he conceived, that the Averment doth not lye foz him, foz 
— taile is as much pꝛi vy, as the Heir of a Tenant in Fee-fimple, 
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foe 33 E. 3. ſcil. Eſtoppell 280. In a Formdon, the Tenant voucheth, 

the Demandant Counter pleaded, that the Uouchee noz any of his Anteſtoꝛs 
had any thing in the Land in demand after the ſeiün, &c. to which the Te⸗ 

- nant ſaid, that to that the Demandant ould not be received, foz the Father 
of the Demandant after the guift levyed a Fine to the Anceſtoz of the Uou- 
chee of the ſaid Land in demand, ſur conuſans de droit come ceo, &c. and the 
fame was holden a good bar to the Counter-plea; . _ F | 
And it was ſaid by the Juſtices, That although the Statuts of Weſt, 2. of 
Donis conditionalibus, doth not avoid the Fine as to the foz-cloſing of the Iſſue. 
in tail of his Formdon, yet it remaineth in fozce as to the reſtraining of the 
*Feire in tail to aver a thing againſt the Fine as well as againft ir in 


— and in all Caſes, where he againſt whom a — pleaded 


| by him who levyeth the Fine, he ſhall not have the ſame Averment, 
"bat where he claimes by a ſtranger to the Fine, there he ſhall have it well e- 
neigh, ſee 3 3 H. 6. 18. It my Father Tenant in tail, oz in Fee, grant the 
Land by Fine, and afterwards J make Title to the ſame Land by the ſame 
Anceſtez, and the Fine is pleaded againſt me, J ſhall not be received to ſay 
thatthoſe who were parties to the Fine had not any thing at the time of the 
Finelevyed,bat ſuch a one an eſtranger whoſe eſtate,&c.but it is a good Plea: 
ie me to ſay; that after the Fine ſuch a one was ſeiſed in Fee, and did enfeoff 
my, vi. 22. E 3. 17. befoze 33 E. 3. Eſtoppell 280. And Dyer 16. Eliz. 334. 
The Father is Tenant foz life, the Remainder in Fee to his on and Beir, 
levyeth a Fine to a ſtranger, fur conuſans de droit come ceo, &c, with war- 
ranty. and takes back an effate by theſame Fine, in that Caſe it was holden 
that the heir ſhould not be received to aver continuance of the pofſefſion and 
' Teifin, either ante ſinem, tempore finis, or poſt ſinem, in the Tenant foz life, 
Foz it is a Feoffment upon Recozd, and makes a diſcontinuance of the Re- 
mniader and Reverſion z The only Book in our Law to maintaine the A- 
verment is 12 E. 4. 15. by Brian, who although he was a reverend Judg in his 
"time; vet he erred in this, that if Tenant in tail be diſſeiCed, and le vyeth a 
Fine unto a ſtranger, ſur conuſans de droit, come ceo,&c, that the Iſſue in tail 
may well ſay, that partes ad finem nihil habuerunt,but Choke and Little. were 
lear of contrary apinion, and ſce in the ſame yeare, fol. 12. by Fairfax and 
Little: on, that if Tenant in tail where the Remainder is over to aſtranger, le- 
f a Fine ſur conuſans de droit, come ceo, &c. he in the Remainder may 
** . continnance of ſeiſin againf that! ine. foz he is not party, noz heir to 
jy He party, &c.-And the Stat. of 4 H. 7. goes ftrongly to extozt ſuch Averment 
MY it of the —— in tail, wy the woꝛds —— 2 ſame paint 
dre. ſaving to every perſon oꝛ perſons, 0 
wy to avoid the ſaid Fine, by that, chat thoſe which were parties to the 
= ad Fine noz any of them bay ought 9 the time of the on Fine 
4 2 cvyev; 
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Zouch and Bamferlas 
Caſe. 


levped: And it is clear, that the Jae intaile ispavytohis Anceftoz whi 
heir to the tail de is, whith fee agreed, 19 H. 8.6. 7. And he vouched the e 
of dne Stamford late avjudgon; A. and was given to the eldeſt Son in taile, 
Remainver to the Kaͤther in tail, the eldeſt em lo vyed a Fine, ſur Conuſy 
de droit come ceo, &c. and vyed without Iſſue in the life of his Father, 
afterwards the Father dyed ; the ſecend on hall inherit, but if the ein 
Bon had fur vi ded the Father, and afterwards dyed without Illue, the ſec 
Son ſhonld have been barred. fo nu 5154 Ty 
Periam to the ſane intent: It honld be very dangerous to the Inhe 
ces of the Subjectsto admit of ſach Averments, and by ſuch meanes 
which thould be ok great foꝛce and effect ſhould be much weakned, and he 
many Caſes to the ſame purpoſe as were put befoze by Rhodes Juſtice, and 
thewed how that Fines, and the power of them were much weakned, vy 
Statate of non⸗claim, whereof followed (as the pꝛeface of the Statute 
4 H. 7. obſer veth) the Univerſall trouble of the Kings Subjects, and theref 
by the ſaid Statute of 4 H. 7. Fines, fo2 the good and ſafety of the Sub 
were reſtozed to their fozmer Gzanduer and anthouty, which ſhould be k 
ſtrued by us who are Judges, ſtrongly and liberally foz the quiet and ef 
vlichment of pꝛeſent poſſeſſions, and fo2 the barring and extinguiſhing of f 
mer rights, and ſo did the Judges our Pzeveceſſozs; which ſee in the Ar 
ment of the ſaid Caſe between Stowell and the Loꝛd Zouch: So ſee ſuch lih 
rall conſtruction, 19. Eliz. Dyer 351. Where if Land be given to Yus i 
and Mike in ſpeciall tail, and the Husband alone le vyeth a Fine and d 
having Ifue;-the Illue is barred: And it hath lately been adjudged by 
advice of all th Judges of England, upon the Statute of 1. Ma. Viz. All i 
lodyev, whereupon Pꝛoclamations ſhall not be vayly made by reaſon off 
jcurnment ot any Terme thalt be of as good fozce and ſtrongth to all inte 
am purpsſes, as ifſach Terme had been holden and kept from the begi 
to the end thereof, and not adjourned, and the Pꝛoclamations hall be ma 
tye following Terme, which reaſon in contt tun ion ofthe ſaid Statute; m 
Judges in the caſe of the Cookes of London, 20. Eliz. have obſer ved, whi pi 
Plowden538: Foz although Succeſſo2s are not mentioned in the ſaid Stat Ge 
of4 H. 7. but only Heites, yet the Judges did tonſtrue the ſaid Statnte to . 
. 


„ 


tend to them that they ſhould be bounden as well as the Heires; foz it is in | 

like miſcheit, and the ſatd Statute was made fozthe pavlick'good; and fox 

repoſe of the Anheritances af the Subjetts df this Reattie ; and therefoz: | 

ſaine-oaght to be largely extended in the meaning a ſenſe of it, and fog che 
neitt of the Polletlozs of the Lands; and to the deſtroying of foꝛmer ri | 
which were not claimed; Jt/hath beetriv/that this Fine is but a Fin 

concluſion,and not in verity; and therefoze not within the Statute. But wi A 

out: queſtion”; ' Fines by conclusion are within the:Statute; | And thi 
is-flear by the Savant, ſcil. to all perſons other then parties to the ſaid 

dec. And Periam was againtt the opinion in Stowells Cale by Sanders 

A Diſſeiſoz makes a Feoffment in fee upon condition, tha Feoffee lewwaß 
Fine with Pzoclamaticn, five years paſſe, the condition'is bꝛaken, the 

Teil re-entreth,'ano Perram ronceived that in ſuch Caſe the DalloiCed 
bomiden;to2vpthe- int ad five veares non / claime, the qirchtof'cveryd 

Ler is varted, and when the Diſſeiſoz entreth foz the conditiun broken 

Fine is not anneped, but rather conſit med, and / foꝛmter rights cat nat b 
vived. Wiadham to the ſunme intent. and vonched the ibefoze're 

bzedz-and that the meaning ot the-@tatute'sfzz H. 8. made upom ithe st 

vr A H. 7. was tu bind the dust in tail as {brdngty as the heire ol; Dune 
Fee-imple was bound at the cammon LA, am that Fines ty ten cim 

as fully within the pur view ol that Statate às ines inwerity. fo 
Concluſion are Aſſurances ; And as to the obyeuion againſt dur Fine 
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Gunerſton and Hatchers 
Cale. 


vm rice levatus, becauſe that partes ad finem nihil habuerunt, dec. the * ſame: is 
reaſon wherefozothis Fine ſhonld not be rice levatus, foʒ theſs woads rite le- 
paris, to the extevnall-fozme of a Fane are to be taken as to à I ine levyed;co- 

un Edmundo Anderſon & ſocljs ſuis, where all the Juffices pught to be nas 
— it ſeemes allo to Periam and Anderſon; Our caſe had little reſem⸗ 
blance to the Caſe where Tenant in tail makes a Leaſe accoꝛding to the Sta⸗ 
tate of 32 H. 8. if he be not ſeiſed at the time of the demiſe, it is void; foz the 
Statute ſpeakes ſeiſed in tail: but ſo are not penned the Statutes of 4 H. 7. & 

32 H.8. as 4 H. 7. a Fine levyed ſhall bind p2tvies,x ſtrangers, &c. and 32 H. 

b, 1 1 555 1 Hs ben of the to Teflon whic ge 2 od be the Fins 
and it is nota Fine in r po n whic pal et e 
15 in reſpec of the Contoꝛd and Agreement. Anz 
"And Tenant in tail by theſe Statutes hath as great power to bind the 
of the entail, although he carinot meddle with the poſſeſſion, as the Le 
nin in Fee/ſimple at the common Law. | 

"Anderſon to the fame intent, All the matter reſts upon this point, is the 
Hr i in tayl be p2fvy oꝛ not ſoꝛ if he po pꝛi vy, then clearly he is bounden. And 
wo that, the fine in tayl befoze the ®tatute 'of- 32 H8. hath been alwaxes 
accounted pꝛivy. See 29 H 8. Dyer 32. Tenant in tayl of the gift of the 
' King le vpeth a Fine, the ſame 2 bind his Iſſue, foz theyare pzivy. And 
he argued much upen the Cales cited by the other Juſtices befoze, and eſpeci- 
ally upon the ſaid Caſe of Stowel and the Lozd Zouch; how that the Iſſue in 
tayl is there holden pꝛivy; and that the Statute of Fines ought to be taken 
and . Famer the operation of 2 7 2 rights, — 

he eſtabli nt of bye pzeſent poſſeſl ns and eſtates. And by him di⸗ 
e Tantei qe the A Þþ 

of polfefftoh;ns2 fi tail, whoſe Ante ten being gut of 

| FUE n r extepte eldze both of them compzbehended in the 

And in his ene F it, how' dangerous a 

BE it r be forecetve fach averments and allegations which go merr⸗ 

n ubeidance „ Fines , fox ſo every Fine might fall in the mouth of Lay- 

Gent; 1180 would be very intonvenient. And he concluded his Atgu⸗ 

nent with this Caſe; Tenant in tail doth diſtoritinue,and dillciſeth his dil 

Mint, andlevietha Fine, - Ln inure defoze the pzoct.cmnations ves 

ſtreth,the pzoclame t in tail doth re-entcr, and dpeth 
rr! 8 this Fine his Iſſue wall not be remitfed. Dee as to the as 
bern nt 3 6. 27, J H 6. 18. 42 E 3.20. 8H4.8. 12E4. 19. by Fairfax 
and Nercham, arid fo 15. by Brian and Choke. AndafterWarys gudgment 
was given, that the Demandant ſhould be barted: 


Intr. He EU. Rot. 112. In commun Bamco. 
1171. Ounerſton and Hatchers Caſe. 


arſes Duke ot Suffolk was ſeiſed of thiee parts of the Pannoꝛ of D;a Avonry, 
the thuntb pore of the ſaidPannoz, and afterwards . 
parts a Renf-charge of five ny to 
id Duke of che faid ther parts did 

fe boofe tonbeyed his laid fourth part of the ſaid 
M klzrcher in Fee, and alterwards Hatcher being ſeiſedzut ſu 
44 feral | thafes, eſpeciatiy the ſaid fourth part de villes 

t Mill. and Gunerſton diſtreined the Cattel-of-Kiithes. 
in Hatcher foz the arrearages of the laid Rent, and in a Replevin'avoweythe 
iltrefte : and by the opinion of the whole Court the Avowz was not main⸗ 


le, ta the fourth part of the laid Mannoꝛ, which was in the pollellion of 
Poole 


M1 1002 


Keys and — 12525 
Caſe. 7 Caſe. 


Foole,was not charged with the Rent,and although all the Pannz be ng 

the poſſeſſion of Hatcher, vet the Pannoꝛ is not ſo conſolidated noz 1 
ae he Boon Nt toel wand frgls ” 
quartam partem, and grant it, and the grantee ſhall hold the ſame diſc 
as the ſatd Poole held it; and the beaſts of the ſaid Katherin hating | 
Kreined;and ſo Judgment was given againſt the Avowant. N. 


CIV. Mich. 29 and 30. Eliz. in Communi Banco» 


T was moved by wer jeant Walmeſley, At a common Recovery be top 
the Barre, and the Tenant is reavy at the Barre and doucheth to f 

A,foz whom one is ready at the Barre to appear foz the vouchee by his 
rant of Attozny ; It was holden , that this appearanes is meerly void, 
ſuch caſe the vouchee ought to appear in without 
where ſummons iſſueth, and the ſame is entred upon the Roll, there m 
vonchee at the Return appear in perſon , oz by Attozny at his 
3 and alſo of 1. 
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Mich, 29. and 30. Elix. in Communi Banco. 
CV. Keys and Steds caſe. 


1228 E the Caſe mas that Sredd am his 
life, the Remainder over to a ranger in Fee ; 
prep mem why end Form Toa you who made default after f 
whereupon came his Wife and pzayed to be received to defend her r 
which was denyed her by the Court, fox this Recovery dath not bind her, 
8 in that Action which cannot 
be impeached; Whereupon he in the Remainder came and ta h 
tei den, and the Court at firſt donbted of the Receit , 1 obs 
mandant ſhall have Judgement to recover ; he in the Remainder nigh 
. becanſe his effate, upon which he pꝛaxeth to be rec 
not depend upon the eſtate — a ſole eſtate, whereas hi 
Falfifier of doth depend upon a joynt estate in the Yusband and Wife , r 


R med in the But at the laſt, 
r — 7h * 


| 
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» Mich. 29. and 30. Eliz. In Communi 3 Banco. 


CVI. Liveſeys Czſe. 


a Wit of Right agaiutt Thomas Liveſey ef the annay of ofD, & del 


Wrik of Right har pain Coun rats ts. C. the the w. 
and return was made, and nom he Wo Habere facia 1 
viewed by the Court, and it was, viſum 2 NL. lan, uſt 
&c, And it was holden by the Court not tobe af i Sew, bythe . 
ret it ſelf ought to be put in view,ſcil. A le F 22 
ri b 1 . it 
obe Lait of 
vers facies viſum de novo ed fox. 10 1 il 
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Mich. 29. and 30. Elix. In communi Banco. 
CVII. Germys Caſe. 


Ermy bzonght Debt upon a Bond againſt A as Erecutoz , and the Caſe Pe br. 

Omas That the Teſtatoz of A by his Mill did appoint certain Lands, and - 

named which, ſhould be ſold by his Executozs, and the moneys thereof arifing * **” 77: 

diſtributed an angſt his Daughters when they have accompliſhed their ages of 

ane and twenty years ; the Lands are ſold, if the moneys thereof being in the 

hands of the Executoꝛs until the full age of the Daughters ſhall be aſſets to 

pay the debts of the Te ſtatoꝛ! And by the clear opinion of the whole C Aſſe ts. 

the ſame ſhall not be aſſets, foz that this money is limitted to a . Ae 224 
fs Fri : 1 


C VIII. Aich. 29. ard 30 Ilz. in communi Banco. 


an Action of Debt upon an Obligation, the Defendant ſaith , that the 
Paintiff ſhall not be anſwered,foz he is out⸗lawed, and ſhewed the Dut- 
lawzy in certain, by the name of I S of D in the County of, c. The Plain- 
tiff ſhewed , that at the time of the lute begun againſt 1 8, upon whom the 
Put / ann was p2dnounced, the ſaid 1 S, now Plaintitk, was dwelling at 8, 
abſque hoc, chat he was dwelling at D : Vide 21 H 7. 14. And it was golden 
en to avoid the Dut-lawzy withoy 927 8 An⸗ 
derfon. 10 E 4. T2. £02 if he were not dwelling at D cannot Fas 
den the lame perſon-: Dee 39 H 6, 1. . nnd „ Br? 


Cx. Mich. 29 4nd 30 Ebhz. in Comm Banco; 


5 * 


agreed by the whole Court, and affirmed by the P2oignothozies, 
hat if in Actions the Defendant be adjudged ts account, and be taken by a 
Capias ad computandum, and ſet to mainpzize;pendent the Account befoze the 
Auditozs; and doth-not keep his day befoze them, that now a Capias ad compu- 
tendumide novo, ſhall ine fozth againſt him. 


Mich 2. and 20. Elz · In the Common Pleas. 
Cx. Oloſſe and Haymans caſe. 


— — Action of Treſpaſſez vi & armis, agaiaff John Hay- 7g a 

who pleaded the general INue, and the Jury found this (peril matter, & ai, a 
That the Plaintitf was a Gꝛoter in lyſwich, and there held a @hop of Gzoce- g inſt a Ser- 
ee quod illa repoſuit fiduciam in the Defendant, to ſell the Gzocery Wares vant for carry- 
the Plaintiff in the ſaid Shop : And further ſvund, that the ſaiv Defenvant Tai — 
deing in the ſaid Shop in fozm afozeſaid, cepit & aſportavit, the ſaid Warss, g 
d did convert them, &c, It was moved in Arreſt of Judgement, that this G 2 
Aion, vi & armis,upon this matter doth not lie, but rather an Action upon the. 2 7. 
Caſe. + But the Court was clear of opinion, that the Aaion doth well lie, 

ky when the Defendant was in the Shop afozeſaid, the Goods and Wares 

didremain in the cuſtody and poſefſion of the Plaintiff her ſelf. - And the 

| hath not any Intere@;pofſeffion,o2 other thing in them, and theres 

weir he enter modvle with them in any other manner, then by 9 0. 


. 
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Martin and Stedds Moumſom and 1 
Caſe. Welts Caſe. b 


Challenge. 
7 V5 229, 


them by ſale, actoꝛding to the authozity to him committed, he is a Treſpaſſy 


foz ye hath net any authozity to carry the Wares out of the Shop not ſolt 
all his authozity is within the Shop. And Rodes put the Caſe of Lirtletay 
25, Ik I deliver to another my Sheep, to another to manure his Land, oz wp 
Dren to pl:w his Land, and afterwards he kills them, J wall gave 
Action of Lreſpaſſe againſt him: And afterwards Judgement was given 
the Plaintiff, % 
Mich. 29. and 30. El. 
q CX1.: Martin an Stedds Caſe. 


J Ichard Martin, Alderman of London,bzought an Action upon the Caf 
R gainſt Stedd, and declared, That whereas the Nueen by her Wetters Px 
tents, dated the 27. of Auguſt, anno 24. of her Reign, had granted to the Pla 
tiff the Office of aſter of the Pint, thꝛough all England, to exerciſe the i 


\ Dffice,ſecuridum formam quarundarum Indent. betwirt the ſaid Queen & 


ſaid Plaintiff. conficiendarum, and that in January following the ſaid Inde 
tore was made, by which it was agreed betwixt the ſaid Queen and iſ 
Plaintiff, that the money, in poſterum, ſhould be made in ſuch manner, & 
aceo2ding tothe true Standard; and declared, that he had vuly arid lawfy 
made all the money accozding to the laid Standard: Pet the Defenda 
machinans,&c. hadflanderguſly ſpoken and given out ſpeeches in theſe waz 
Mr. Marcin hath not made the money as good and ſine as the Standard, by 
half penny in the ounce, and ſo he hath ſaved four thouſand pounds. At 1 
objected againſt this Declaration by Walmeſley Serjeant,that here the Plat 
tiff hath declared upon the Letters Pattents, and the Office given by the Li 
ters Pattents ought to be exerciſed accogving to the Indenture,8c. And het 
appears upon the Declaration no Jndenture, foi no enrelment of ſuch Inde 
ture is ſhewed and if it be not enrolled, then there cannst be any Indenture 
but the Queen, c. and then the Queen cannot have an Action upon i i C 
8 t of enrolment. | Dce 21 H 7. 21. 1 H 7. 28. and 31. 5 E 4. 7. and 4 ' — 
il there be not a luſticient Andenture, then the Plaintiff is not Maſter of i t 
Pint, and then alſo there is not any new Indenture: And then the Plainkif a 
ought to make the money acco2dtag to the old Standard, and then mighe [ 
Defendaat well juſtifie the wozds. * 0 
Another Exception was taken, becauſe the Plaintiff is net at any damag | 
fo2 the Queen cannot have. againſt him but an Aaion of Covenant upon i : 
ſaid Indenture, becauſe the Defendant hath not made the money accoꝛding - 
which matter is not actionable,no moze then if the Farmer of the Queen hal 
bought this Acton againſt one, foꝛ ſpeaking that he had bꝛeken the condi | 
oz covenants of his Leaſe. And as unto theſe. woꝛds, o that the Defenvaliſ” | 
bath ſaved 0 pounds, thoſe woꝛds are not actionable. foz it may" | | 
he hath fave this four thouſand pounds to the Queen; anvſuch conſtrua WM = 
the Judges ought to make of ſuch ambiguous:wozns in ſuch caſes, ſcil. in opt 
mam partem. It was adjozned-: 10 4 
Aich. 29. and 3 EE in the Common Pleas. 
C XII. Mounſon and Weſts Caſe, 1 
| El an Action of Treſpaſſe between Mounſon and Weſt, the parties ve 


ITue, and now at the Return of the Pannel the eg 5 
Arrax: becauſe it was made by Bartholomew Armin, who took to Mile 
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ſaid new uſ 


eee 


Sir Thomas Greſtam ''»: \\ 


as ? 
* 


t conſanguinitp, but only acki, 
s cited a caſe adjudged; in the 


that was holden a pzincipal challenge 10 H747, 26 E 3.215; And altern 9 
at another Term the Cale being moved, Anderſon, Rhodes and Wide, . 
were clear of opinion, that it is a pꝛincipal challenge. but Periam hæſitavit, aud 
put a difference betwixt conſanguinity and Affinity, fan affinity is not a pzin⸗ 

cipal challenge unleſſe it be averred, that the Aue, &c.. is inheritable to the 

Land. And Anderſon, put the Cafe in 14 H 7,2, Mhere one challenged, be⸗ 

cauſe one of the Jurozs had married the Mother of the Defendant, it was hol⸗ 

den a pzincipal challenge. And 15 H 7, 9. where the challenge was foz that 

the Bꝛother of the Wife of the Defendant had married ths; Daughter of the 


i Sto. 4 


Alieb. 29. and 30. Elix. in the Exchequee.” 
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CX.111. sir Thomas Greſhams ca. 2 1 

* | | 12210 32399090 is 10D nt nit 19110 
Ir Tho. Greſham being ſeiſed of the Mannoas of Walſingham and Mile ham 
in the Coanty of Norfolk, 12 Elia. enfeoffed B; and C to certain uſes, and Re vocation of 


that was with clauſe of Re votation upon the tender of fozty ſhiltings, and that uſcs. 


after ſuch Revocation he might limit new uſes; and afterwards? the vear fol- 

lowing, ' Sir Tho. Greſham made the like conveyance of his Lands in the 

County of Suffolk to the ſaid perſons, to the like tiſes \ upon like clauſe of Ke- 

vocation upon the tender of fozty ſhillings, Sir Thomas tendered to the ſaid 

Feoffees one ſum of fozty ſhillings to revoke the uſes raiſed upon both the Fe-/, 7 >> 2 
offtments; and afterwards raiſed divers uſes of divers of the laid Wannozs / 

holden in Capite, and afterwards Sir Thomas died : And afterwards it was 

reſolved by the opinion of the Juſtices , that by that tender the uſes were not 

revoked,but that the Revocation was utterly void,foz two ſeveral ſums of fo, 

iy ſhillings ought to have been tendered,fo2 they were ſeveral Indentures and 

could not be ſatisfied by one ſum. After which by a pzivate Act of Parliament, 

23: Eliz, the ſain Revocation was enacted and adjudged to be good and ſufficy- - 
emtinLaw. And now the Lady Greſham was called by:p2oceſle; into ke 
Exchequer foz a Fine due to the Queen fo2 the ſaid alienation, becauſe that fi*< for Alie- 
now the ſaid uſes newly raiſed were good, and the ſaid Pannoz,poſſeCed-accoz- 22" 


| ding ta the limitation of them, foꝛ now theRevocation is good,becauſe dong by 


aid Statute which recited the whole ſpecial matter, and that foz want of a 
uicent Tender,theRevocation was void in Law, and alſo reciting;thenew 

—— which were declared foz the payment of his debts, and many dongzable 
actes , and alſo foz the ſecurity of thoſe who had purchaſed underneath the 
utes ; Fo2 remedy whereof it was enacted, & quod prædict. Reyoca- 


iones bonz & ſufficientes in lege babeantur,reputentur,& recognoſcantur. And 
6 N ns it 
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Eret and She Baxter and Bales 
pards Caſe. Caſe, 
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it was atgued by Coke, that upon the matter, no Fine is due, foz all thoſe g * 
ales took the ir ellence and effec by that Ad of Parliament, to which bel 
Queen her ſelf is a party, and the pꝛincipal Agent, and therefoze againſ tin 
nn Ac che ſhall not claim a Fine, &c. And alſo the alienation withouthh 
rence is a wzong and treſpaſte; and an Ad ot Parliament cannot do wzggg, 
und il partition be made betwixt Parceners by Act of Parliament, ng 
is dae to the Queen; which was in ure, 23. Eliz. fo2 by Parliament thy 
xtition was made betwirt the Co-heires of the Lozd Latimer, and Jpg 
unow that any Fine hath been demanded fo2 it. by: 


r 


1 
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Mich, 29. and 30. Eliz. in the Common Pleas. 


CXIV.. Bret and Shepp ards Caſes 


Ret bʒought Debt upon a Bond againſt Sheppard, the Bond was ends: | 
pon condition, that where the Defendant was arreffed at the ſute ofgy 
A, if now the Defendant ſhall appear in the Kings Bench. where the pzocoſh 
is refurnable,that then,&c, And the Defendant ſayd in fac, that he hang 
peared,ſeeundum formam & effectum conditionis ſupra dict. & hoc petit 
inquiratur per patriam, & prædict. Brett ſimiliter: It was moved , thatth 
parties ſhould re plead foz this matter, upon which they are at Ie, ſcil. 
— a is not touchable by Jury,but by the Recozd ; And the Cour 
clear of opinion, that the parties ſhould replead foz the cauſe afozeſaid ::A 
was moved by the Load Anderſon , that if A be bound fo appear in the iy 
Bench at ſuch dap, and A at the ſaid day goes to the Court, but there no 
ceſſe is returned, then the party may go to one of the cheif Clerks of the C. 
and pꝛay him to take a Note of his appearance: And by Nelſon , we hahn 
ancient fozm of entry of ſuch appearances in ſuch Caſes. Ad hunc diem v 
IS, & propter indemnitatem ſuam & Manucaptorum ſuorum petit quod e 
parentia ſua in Curia hic recordetur. And ſee foz the ſame 38 H 6. 17. 
afterwards the Lozd Anderſon, inſpecto Rotulo, ex aſſenſu ſociorum a war 
Repleader : And ſo by Nelſon. it hath been done oftentimes here befoze, 
t in ure: The ſame Law is, where at the day of appearance no 
den, oz the Juſtices do not come, &c. he who was bound to appear, s 
to have an Appearance retoꝛded in fuch manner as it may be; and if th 
ther party pleadeth,Nul tiel Record. it behoveth. that the Defendant have; 
Kecoad ready at his peril ,  foz this Court cannot waite to the Juftices of 
Kings Bench, fo; to certifie a Reco2d hither. * 90 
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Aich. 29. and 30. Ehr. in the Common Pleas, 


C XV. Baxter and Bales Caſe. : 13 k 


— Ae an. [I Axter bzought Debt upon a Bond as Erecuto2 of I againſt Bale; 8 

niſtration. pleaded that the Plaintiff after the death of the Teſtatoz was cited fad 
pear befoze the Oꝛdinary oz his Commiſary to pzove the I ill of the ſaid 
and at the dax ok his appearance he made default, upon which the D2vinat 
committed Letters of Adminiſtration to the Defendant , by fozce of which 
did ad miniſter, ſo the debt is extina, &c. but the whole Court was clear u 
pinion. that the debt was not extinet , foz now by the pꝛobate of the Willd 
adminiſtration is defeated,and although the Crecutoz made default at tt 
which he had by the Citation befoze the Oꝛdinary, vet thereby he is nat ab 
lutely debarred,but that he may reſozt to the pꝛoving of the Will whonſoel 
he pleaſeth ;- But if he had appeared and renounced the Exetutoꝛchip it h 
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The Earl of Arundel and — 
the Lord Dacret Caſe. 1D 


\ # : 


been — 7 ; and the debt is not extinc by t the Adminiſtration i in the mean - 
time- 


CXV1T.. Mich, 29, and 39, B/iz, in the cee Pleas. 


ſe f rties are af Iſſne upon a matter tryable 
Fieanchite: - ranch « yo et moved, if now the Retbad/ ſhould be ſent of 8 


m Met there tryed and alter tiyal ſent back into the Frarichife 
Which Periam atid K utterly denyed; and by Periam, there Pi no ren 
fon that we ſhonkd be their Piniſters to try ACaes joyned befozethem i And if 
is not like, where a Liberty'o Franchile u Fezzein Noncher is to warrant „ /5>: 
Lands, in ſuch caſes we ſhall determine the Marranty; but that is by a ſpe⸗ 
tal Statute, ſil. the Statute of Glouceſter cap. Fo And Nelſon Piel 
nothozy ſald chat ſuch'an Flue was tryed here of late. Dod not. 


op Alb. 280 K. 30. Elis At Setjeants, lune. 


f 


E X VI . Thel Earle of 4 41 es and the e Lord Þ Dacres ; 


Caſe. 4 5s ir a ) 


Plan Earle of Arrundell and che Abe William . bis Bother mar; 
ryed the Danghters and Covhetrs of the late Lozd Dacres : And _ 
Francis Lov ies as heire male of the ſaid Family, and clai 
ritance, &c. And aſter tov fate betwirt both parties; they ſab 4 — 
ſelves ts the award of Gubert Lozv Talbot, and af Arthur Lozd Grey of Wil- 
ton, and Windbam and Pefiam Juſtices ; And vefoße thent at Set jeants Inne, 
the matter was well debated by the Councill learned on both ſides, and as un⸗ 
to Greiſtock Lands, parcell of the Lands in que ſtion, the Caſe was. 
Tenant in tail makes a Feoffment in fee unto the uſe of himſelfe ſoa his. 
the Remainder in tail to his elveft Son, with divers Remainders-@ver;:with 
a aPzoviſo, that if any of the Entailees doe any ad tointerrupt tha Gaſe of any 
entaile limited by the ſaid Conveyance; that then the uſe limited ta ſuch per- 
ſon ſhould ceaſe; and goe to him who is next inheritabte; And afterwards: 
Tenant in tail dytth; his eldeſt on to whom the uſe in tail was firſt limited 
entreth, and dothan Act againſt the ſaid P2oviſo, aud yet held bimſelfe in and 
made Leaſes, the Lefſees enter, the Lefſo2 dyeth ſeiſed, his Heir being with- 
in age, and in ward ta the Queen; It was holden by Shutleworth @erjeant, 
Yelverton, Godfrey, Owen, and Coke, who were of Councill with the Meirs 
generall ot the 1080 Dacres that here is a Remitter,foz by this Act againſt thy Remircer. 
P2oviſo, the uſe, and ſo the poſſeNion doth accrue to the enfant don ol him, to 
whom the uſe in tail was limited by the Tenant in tail: Then when the Te-/,, 
nant in tail after his ſaid Fetffment holds himſelte in, this is a viſeiſſin; tag a Hel. 7" 
. by ſufferancs; cannot be after: the celler af an e tate of Inheris „ 4 
tance, But admit that he be but a Tenant at ſuſferance, vet when he 
makes Leaſes foz veares ,: the ſame is clearly a dilſeiſin , and then up- 
the whole matter a Remitter, and although the Enfant taketh by the _ 
2 right of the N tending to him r d2.ha death of Nis 
doth remit him, as if Tenant in tail maketh a Feoffment in tee to 
uſe at himiſelfe foz life, the Remainder in tail to his eldeſt don inheritable 
e firſt in tail, n nm rr een len takes his Remainder 

9 and ſo be Ar e by the denthy of * Fa- 

Vr che right ofthe Entaily ſe 521 6 


- 4 = Pn = 
. 
= " 
8 1427 : 
gage | Mich. 
, L # - . o 
- . ” * . p 
: 


13 
C bt 


—— N _— Kd — 
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Caſe, atk dears — 4 
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Mich. 59, & 30. Elix. In ti oommon less . 
cx VIII. Butler and Ayres Caſe: 4 


ute wie bjought a Wit of Dower agin® Thomas Ayr 
Bu 287 Bartholmew Ayre, firſt Yusband of the ſaid may pb 

the — and demanded Dower of Lands in A and Bz tf 

ed, nave 2 Dower 12 Jury found that the ſaid l. 

fieyvaris be Cabertars. e omgibus tenementi. infra r Sc3 98 

| c ut dicta Margareta detari-potuit) Sa 5 
the Tanemons in {6 e that this preterquam, nd the d 
did, to which it was ſaid by the Court; that the preterquam i is idle, and ii 
tage, fo2 it is of another thing then that which is in demand, and the ſeil 
of the firſt Yusband of Lands in A and is conf Ned, and the — erqu 
wozks nothing: Another matter was objected, e here 

aſſeſſed damages, as in caſe where the Yusband ſeiſsy, 111155 
feiſed is not found by the Uervic i In which ep was ſaid by ths © 
the Demandant might pzay Judgment of the Lands; and releaſe de 

dz the Demandant may aver that the Yusband dyed ſeiſed, and have: aT 
fo erer the * quod omnes Pregnotarii ä — a7 ol 


Mich. 29. and 30. gl. In che Coton Pla. er. » 
2 CXIK. Michel and Hydes cg. 4 


x by Michel and his Wife againtt Lawrence Hyde, who 

Der the grand Cape; And it was becauſe that the fair Hyde int 
was but — 2 foz erares of the Land of which, dec. in which raſe he 

plead non tenuxe, if now he might wage his Law of non-ſummons,. 0 n 
Wait be abated; foz by the wager of Law he hath taken upon him tt 
nancy, and affirmed himlelfe to be Tenant, 33 H. 6. 2, by Priſoit, to 
was faid by Rhodes, and Windhani Juftices, that here the Teriant b | 
Leſſee foz veares is nut at-any miſcheif, foꝛ 1f Juvgement and Executi 
hadagainfs im, he notwithſtanding might afterwardsenter upon th 
mandant. matter was moved, That where the M zit of ul 
was, de tertia parte Rectorix de Dx upon that the grand Cape iued, C 4 
manum noſtram tertiam partem Rectoriæ, and the Sheriff by colour 
Wait — — Tythes ſevered from the nine parts, and carryed them al 

it was agreed by the ſaid Juſtices, that the ſame is not 

be day as is intormes by the fals zt, but the Sheriff by virtue of fi 
Wait, oaght generally to ſeize, but leave them where he found th 
— opinion to commit the to Pziſon fog f [ 
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' Mich. 29 wy 30. His. In the common Pleas. 


| RD Hamington and Rydears er. - 

hank Hep, yh 45 * N 
= Tchard Haming, Executoz of Iſabell Haming Debt | 
* N againſt Rydear, the Caſe was, that -en 52 5 

o. 6, foz yeares to John Hamington Yusbany of Iſabell, and afterwarvs John H 
ito, 2. 4 ington being fo poſſeſſed, by his will deviſed, that the ſaid Iſabel) ny ö 


ane 102, 


oss nenn 


Howell and Ti Tray 

| Caſs, 

= aſe and occupation of the ſaid Land fo all the years of thelaty Terme as 
ſhee ſhonld 5 and remain ſole, and it thee dyed oz marryed, that then his 
— whom 

in the I 
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2 — 


Au, 33, 
3 V 43, 


lyed upon the wozvs. (cl 
rg 
to it, and cepta y of 
afoqeſaid of Kidwelly, and al e time of the Fes ä 
* bility, and no certaine intereſt, vet now upon the marriage of Iſa- 
it is betome an actuall and charge upon the Land, and he cited a 
Caſe ad judge, 8. Eliz. A man ſeiſed of Lands grants a Rent charge to be⸗ 
gin at a day to tome, befoze vay he bargaines and ſells the Lands, and 
covenants that the ſaid Lands gre diſcharged of all charges, in that caſe when 
the vay when the Rent ought ts begin is incurred; the Covenant is clearly 
 bzoken, foz the Lands were not clearly exonezated, c. At another dap the 
Caſe was mo ved at the Bar: And Anderſon openly in Court declared, that 
he and all his companions were agreed, that the Land at the time ok the Fe⸗ 
affetient was not diſcharged ol all fozmer Rights, Titles, and charges; and 
therefoze commanded; that Judgement ſhonld be entred foz the Plaintiff; 


Hill, 30. Eliz. in the Kings Bench, 
C XXI. Howell ad Trivatiians C ſe, 


owl bzoughtan Action upon the Caſe againſt Trivanian in the Common 4. 
IPleas, and declared, that he delivered certain goods fo the bother of the 

Defendant, who made the Defenvant his Executoz,and dyed after which the 

Plaintiff came tothe Defendant , anv ſpake with him concerning the ſaid 2 Veel, gg. 
dam, upon which communication and ſpeech the Defeavanf pꝛomifed the 

 Plaintiff,that if the Plaintiff could pꝛobe, that the ſaid goods were delivered 

tothe Teftato, that he w ly pay the vali of them to the Punt: And 

the Declaration was in conſtveration,that the ſaid goods came to the hands of 

the Teſtatoz any alſo afterwards the goods came ko the Wetennants hands, 

ind tipon non Aſſumpſit pl ded, It was kound az the laintiff, and Junge , 2, 
Ment given : Ant afterwards Et IT Kings Bench, and 

Errez aligned, becauſe that the lafif had not averrevin /Seclaration, 

Ber poten the delivery the ſaid goods to the ſaiy Teftatoz, foz the 
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the pzomiſe are, ſi probare potuiſſer + Any alto it was aſſigns 
; f | | | 20 
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Savell and Woods 
Caſe: 


ed foz Erro, that here is not any conſideration upon which this pꝛomiſe ra 
receive any ſtrength, lo the Defendant hath not any p2ofit ozapvautage ther 
by, ſcil. by the baylment--of the ſaid gans to the Banther of the Defemdanty- 
Andalls it is a thing-befoze executed, and not de pending upon the pomiſe, u 
the pꝛomiſe upon it: As the Caſe: repozted by the od Dyer xv. Elz. 2 
The Ser vant is arreſted in London, and two men to whom the Maſter g 
well known, bail the ſaid Ber vant, and after the Maſter pꝛomiſeth to the 
foz their freind / hip, ta ſave them harmleſſe from all coſts and damages, a 
in an Action upon the Caſe bzonght upon that pꝛomiſe, the Plaintiff was be 
red, foꝛ here is not any conſideration, foz they bayled the Ser vant ol their g 
head without the requeſt of the Paſter, and the matter which is alleadgen 
conſideration is executed befoꝛe the Aflumpfit, and the pꝛomiſe was not be 

the enlargment, and the ſaid baylment was not at the — . h ueſt 

dein the Ry 
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the Palfer e And the Caſe of one Hudſon was cited, adjudged. 

Bench: The Defendant in conſideration that he was Adminiftratoz 
naturall Bon of the Inteftate, andthat the goods of his Father have come. 
his hands, pꝛomiſeth to pay the debt to the Plaintiff. And in an Action ug 
the Caſe upon that. pꝛomiſe, the Defenvant pleaded he made no ſuch pzqj 
and it was found that no goods came to the hands of the Defendant ; Any 
was holden, that the conſideration that he was Adminiftratoz and Don to 
Teſtatoz, was nat ot any fozce to maintatne the Agion, and afterwards: in 
pzincipall Caſe the Judgement was affirmed. And it was moved by. Col 
that Judgement ſhould not be given againſt the Erecutoz of his own good 
he had not goods of the Teſtatoz,fo2 the charge dath not extend beyond the c 
ſiderafion,'i.e. That the goods of the Teſtatoz came to the hands of the De 
dant, but Wray Juſtice was of opinion, that Judgement ſhall be ot his px 
goods, as in Caſe of confeſſion ; Kemp Secondary, if the Adion be b 
upon Aſſumpſlt of the TeſtatowJudgement ſhall be of the goods of the Tel 
toz, but of the pꝛomiſe of the Executaz; of his owne goods; but the Dzigh 
Judgement which is now affirmed was general. 
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Hill. 30. Eliz. In the Kings Bench. 
C XXII. Savell and Woods Caſe.” 


1/50, 7. Tv Caſe was; That a Parſon did Libell in the ſpirituall Court 7 
3 Jon, 202. a Pariſhoner fo2 Tythes of ſuch Lands within his Pariſh, the De 
265, pant came into the Kings Bench and ſurmiſed, and that he and all f 
3 whole eſtate he hath in the Lands out of which the Tythes are demanded; 
Sk. uſed to pay every yeare five ſhillings to the Pariſh Clarke of the ſame Pat 
foz all the Tythes out of the ſame plate: And it was argned by Coke, 
that could not be, foz a Pariſh Clark is not a perſon cozpszate, noz hath. 
ceſſion : But if he had pzeſtribed, that they had uſed to pay it to the Þ 
Clark to the uſe ot the Parſon, it had been good: Alſo he ought to ſhew,thabl 
Parſon ought of right to find the Pariſh Clark, c. And he cited the Call 
Buſhie the Parſon of Pancras,who libelled in the @pirituall Court faz C 
The Defendant to have a pꝛohibition did pꝛeſcribe, that he, and all thoſe, 
had time out of mind, &c. uſed to pay to the Uicar, &c. and at laſt a cal 
tion was awarded becauſe it was tryable in the Eccleſiaſticall Ceurt fu 
parties as well Uicar as Parſon, are ſpirituall Parſons, 
mandi is not in queſtion, but cui ſolyend. And at a 
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challenge. But ifthe FFF C 
been uſed to be paid ko the Partſh Clarke in diſcharge of the Parſon; thol 
had been a good pꝛelcription, and ſo by way of compoſition, and byC 
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* CHigham and Rey. Kight and Foot- gSir Wollaſtor g5 
nolds Caſe, 1 mans Ciſe. Dixies Caſe. 


ipthes are fo be paid fo ſpiritual Perſons,but a Þarith-Clark isa Lay-per- 
ſan : And afterwarys the Court granted a Conſultation. | 


| na 
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Hill. 30. Eliz. in the Kings Bench. 
CXXIII. Higham and Reynolds Caſe. 


TH an Action of Treſpaſſe the Plaintiff declared, that the Defendant 1 Mali 

28 Elia, cut down ſip poſts of the houſe of the Plaintiff at D. The De- 
fendant doth juſtifie ;-becauſe that the Freehold of the houſe, 10 Aprilis 27 
Eliz, was to 1 5, and that he by his tammandment the ſame day and year did 
the Treſpaſſe, cc. upon which the Plaintiff did demurre in Law, becauſe the 
Defendant did not traverſe ; without that that he was guilty befo2e oz after. 
And the opinion of Wray was, that the traverſe taken was well enough, be⸗ 
cauſe the Free / hold ſhall be intended fo continue, &c, Vide 7 H 7. 3. But 
all the other thaee Juſtices were of a contrary opinion to Wray: But they all 
agreed, that where the Defendant doth juſtifie; by reaſon of his Free-hold at 
the day ſuppoſed in the Declaration, there the traverſe ( befoze ) is good e- 
— ; And akterwards Judgement was given againſt the Defen- 
_ bantz F 


Hill. 30. Eliz. in the Kings Bench. 
CXXIV. Kight and Footmans Caſe. 


NH Treſpaſe by Kight againſt Footman, the Caſe upon the pleading was; dad 
t one Margaret hav iſſue tino Sons, Richard any Thomas, and ſurrendaed Copy- held 

to the uſe of Richard foz life, and afterwards to the uſe of Thomas in Fee; they Land. 
both, Thomas being within age, ſurrender to the uſe ol one Robert app John in 
Fee, who is admitted Richard dyeth; Thomas dyeth, having iſſue A, who is ( /- A e, 2489 
alſo admitted, and enters into the Land, and if his entry be lawful, oz that he be 
put to his plaint in the nature of a Dum fuit infra ætatem was the Queſtion. 
And Wray was clear of opinion that it was: And if a man ſeiſed of Copy- 

bold Land in the right of his Wife,oz Tenant in tail of a Copy-hold voth ſur⸗  _. 
render to the uſe of another in Fee, the ſame doth not make any vifcontinu-" P 7 : 483, » 
ance , but that the iCue in tail and the Wife may reſpectively enter: and fo *** 9 4 / 4 
was it holden in the Serjeants Caſe,when Audley, who afterwards was made „ .. 50. 
Chancelloz of England, was made Serjeant, and afterwards it was udjndged, | 
that the entry of the tale was lawful. fie 

4 2 . 20, 


Mich. 29. Eli. inthe Exchequer. 


C XXV. Sir Wollaſton Dixies Caſe. 


on the Statute of Uſary : and upon not guilty pleaded : The Jnfozmer Inſormation 
Ave in evidence an Uſurions contract upon a bargain of Wares: The opini⸗ upon che sta- 
mne the Court was, that the Jnfozmation being exhibited foz the loan of mo- Pr * 73: 
1 Burt the Evidence was not purſuing noz leading to the Aue. And pet 4 


A N Infozmation was in the Excheqtfer againſt Sir Wollaſton Dixie, ups 
gave 


ury againft the opinion of the Court upon that evidence found the De- 
=aant guilty. And it was moved in arreſt of Judgement , that the Evi- 
Ne did not maintain the Anfozmation,noz pzove the Aſſue, ex parte Queren- 


r it was ſaid, there ars thzee things within the Statute, i. due ens, 
. | * * 
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$Wollaſton and Dixies 


Caſe, | * 


i, bargain, loane, and cheiviʒance, and theſe thzee are ſeveral things; and th 
foze,if the Infozmation be conceived upon toane;and the Jafozmer give! 
Evidence a cozrupt bargain foz cloth, as it is in this Cale , the ſame dot 
maintain the Jnfozmation ; Do if the Jnfozmation be granted upon uſuri 
contract by way of moztgage, and giveth in Evidence an ulurious loane, ut 
pra, But if the Infozmation had been conceived generally,upon an uſur| 
agreement, and giveth in Evidence a loane, the lame is good endugh. foz el 
loan is an agresment. | 8 4 

Manwood, There cannot be any loane without bargain, noz any foabeax 
without bargain, foz he contratts oz bargains tv do it, vit to lend, oꝛ toad 
Bargain of fozbearing is where the ſirſt day of payment is not kept ani 
parties have agreed foꝛ a further day ſoʒ the payment, & c. And it appe; 
in this Caſe , that it was a bargain to fozbear a ſum ot monty which 
have been paid befoze ; And the Ankoꝛmation here is upon a bargain 
of loane, where was a bargain foz fozbearing. Fuller, this wozd (arg 
in the Statute cannot be intended a bargain foz wares 02 ſuch things, 
diſtinct from the other two things, Kc. Ik in Inkozmation upon loane, 
uſurious contract had been given in Evidence, that would not maintaitf 
Infozmation : And it was moved in this Caſe, if the time of the loane g 
| bearance of the money ſhall be accounted acco2ving to eight and twenty d 
to every moneth,o2 by the moneths in the Kalender,viz. January, February 
And it ſeemed to ſome accozving to the dayes as in caſe of the Statute of: 
Eliz. of Recuſants,and others concetved contrary in both Caſes. And H 
ſaid, That in the Caſe of policy of Aſſurance made to warrant a Ship, 
was bound to warrant a Ship foz twelve moneths ; and the truth was, 
not periſh within the time af the twelve moneths being accounted accvadii 
eight and twenty dayes,but being accounted by the Kalender,as January 
&c. it periſhed, &c. and it was ſaid and holden , that he had not fozfeite 
Bond. Gent Baron. If J lend one a hundzed pounds without any ton 
foʒ Intereſt, and afterwards at the end of the year he gives me twenty po 
foz the loane thereof,the ſame is within the @tatute, foꝛ my acceptance mak 
the offence without any bargain oz contract, And by Clarke Baron," 
place where the Defendant actepted erceſſive Intereſt ought to be ſhe 
in the Infozmation , but not the place where the contract foz the loane g 
bearance was made, fo2 the ſame is not ncedful. See the Caſe betwixt 
ding and Morgan,Plowd. 200. foz the ſetting down of the place in the D 
ration, Where the Ertoztion was committed: The Inkozmation here 
way of cozrupt bargain and loane. The Defendant took at Dertford (ail 
ſum where the taking is layed,apud Dertford, hut no place et the cozrupt 
gain oz of the loane. And by Gent. If A lend Beeſie foza year , and 
wards he takes further fozbearance of another year beyond the rate, the ſay 
within the Statute : but in all Caſes, the place where the cozrupt bal 
was made ought to be certainly alledged : Manwood Baron, the Infe2my 
is not good foz the intertainty of the place, where the cozrupt bargain} 
made ; and although there are many Pꝛeſidents on the Infozmers part, Ws 
not to purpole,foz they were admitted withont exception, and then they alla 
ſub ſilentio, and ſo of no fozce. There are thꝛee things, oz rather degrec 
offences within the Statute. In ufury, within the Statute, there cughW 
be cozrnpt loane, cheiviſante, o ſhift,z. coʒruption, 2. he ought to take 
than one hundzed pounds, 3. it ought to be foʒ lending oz fozbearing. N 
was a Caſe in this Court in the time of this Queen, that the Defenvank 
taken moꝛe then ten pounds in the hundzed pennds, but inthe Jnfo2matidl 
cozruption in the bargain was alledged; and therefoze Judgement was: 
againſt the Jnfozmer : But in the Caſe at Barre cozruption is ſet fo2 
facto, and therefoze as to that the Infozmation is good enough: As wil 
fozbearing and giving of vayes of payment the lame is alledged in the 
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Saliard and Everats 


Caſe. 


—tion,but not accozving to the Statute, ſoꝛ the Statute is in the visjuncive, 

the Jnfezmation is in the copulative ; here in our Caſe the iſſue is not 
quilty,under which general iſſue all the points of the Statute are included and 
onght to be tryed ; as unto the cozruption the ſame is not ſufficiently laid, fo2 
no place is aſſigned where the cozrupt bargain was made, ergo noviſne, foz it 
to be tryed, ergo, no tryal can be. ergo, no iſſue foz it, ergo, this point of the Sta, 
tute doth not come in iſſue,noz can it be tryed u pon the general illue, not guil⸗ 
Alſo he held, that all the Dffence ought to be within the year,foz if one 
make a cozrupt bargain foz this year , and ten yeares after he takes exceſſive 
uſurp, the ſame is not within the Statute to infozm upon it. And in truth 
there is no ſuch offence without coꝛrupt bargain, ſo as he conceived, that the 
wozd ( Lending) is a ſtrange wozd , but where the Statute is fozbearing oz 
giving day ol payment, and in the Jnfozmation it is giving and foꝛbearing in 
the copulative,that is good enough, foꝛ the one woꝛd enfozceth the other, and is 
net double. Allo the Infozmation hath not ſhewed whoſe money it is, and 
therefoze it is not good: And afterwards Judgement was given againſt the 
Anfozmer ; anda Wait of Erroꝛ thereupon bꝛought in the Erchequer Cham⸗ 
ber, And it was argued by Popham Attozney General, that Judgment aught 
to have been given fo2 the Queen and the Infozmer , foz the chewing of the 
place where the coꝛrupt bargain was made needs not to be alledged in the In⸗ 


* 


fozmation;fo2 the offence puniſhable by the Statute is the receipt of exceſſive 
uſury,and not the contra: And it was the Caſe of one Bird, 20 Eliz. where 
the Plaintiff ſhewed the place of the Receipt, and not of the contract, and yet 
had Judgement foz the Queen, without any exception to it befoze Judgement, 
02 Erroz after, foz the contract is but inducement to the receipt, and it ſh ll be 
tryed where the taking was; therefoze it is not neceſſary to ſhew the place of 
the bargain : And it was adjozned, 


Mich, 30. Eliz. in the Exchequer. 
CXXVI. Saliard and Everats Caſe. 


Homas Saliard and Hen. Everat being Recuſants convicted, and not having | 
paid twenty pounds foz every moneth , a Commiſſion iſſued foꝛth to en- Reculancs, | 

quire of their goods and Lands in the County of Suffolk, to levy thereon the HS . 
Debt and penalty due to the Queen. And now the Commiſſion being return⸗ / 
ed, the parties appeared, and by their Councel ſhewed, that ſome of their Lands 

returned in the Commiſſion are Copy-hcld,and pzayed as to thoſe, Manus Do- 

minz Reginæ amoveantur, and that upon the @fatute of 29 Eliz. cap. 5. con- 

cerning Recuſants : viz. that upon default of payment of penalties , &c. 

which pꝛoteſſe iſſued out of the Exchequer to take and ſetze all the goods, and 

two parts as well of all the Lands, Tenements and Yereditaments, Leaſes 

and Far mes of ſuch Dffender, as of all other the Lands, Tenements, and Ye- 

reditaments, liable to ſuch ſeiſure, oꝛ to the penalties afozeſaid, by the true 

meaning of this Act, leaving the third part, c. And Popham Attozney Ge⸗ 

neral moved, If a Recuſant hath moze then a third part of his Lands in Co⸗ 

py-hold land, if this Copy-hold as to the ſurpluſage hall be iyable to the penal⸗ 

ty, Manwoood cheif Baron conceived, that the Copp⸗hold is liable in this 

Caſe by the Statute, although not directly by expzeſſe woꝛds, yet within the in- 

kent of it, and that by reaſon of theſe woꝛds al other the lands. &c. lyable to ſuch 

(eiſure,&c, Walmeſ. Ser jeant, Copy⸗hold is not lvable to a Statute Merchant 

03 Staple, allo if the Queen hath the Copy-hold, how ſhall the Lozd have the 

lervices which the Queen cannet do: Allo a Copp⸗hold is not an Yeredita- 

ment within this Statute , wbich extends only to Hereditaments at the com⸗ 


mon Law, and not by cuſtom: Alſo in Aas = Parliament which are _ 
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fo2 fozfeitnre of Lands, Tenements, and Yereditaments, by thoſe wozds 
ſhall not fozfeit Copy-holvs : Clarck Baron, this Statute was made 
ſtrain Recuſants from taking the benefit of their Livings, and Copy 
are their Livings as well as Free⸗holds, and by this Sbatute, the Queen 
not have every eſtate in the Copy-hold Land, but only the taking of the 
fits; but the ſcope of the Statute was to impaire the Livings of Recuſay 
and that by dziving of them fo2 want of maintenance fo repalre tg 
Church. ; 
.— RY If the Statute had given fo the Queen to ſeiſe two part 
their livings, then the Statute had extended to Copy-holds, Manwood, what 
Statute is made to transfer an eſtate by name of Lands, Tenements; 
Mereditaments, the Copy-hold is not within ſuch Statute, but if the Link 
Signiozy, his Cuſtomes and Services, are net to be impeached,oz taken a 
by ſuch Statute, then it is otherwiſe ; fo2 ſuch Statute doth not make ax 
Tenant to the Lo2d; And by him Copy-holder ſhall pay Subſidies, am 
ſhall be aſſeſſed accoꝛding to the value of his Copy-hold as well as of his 
hold, and in this Caſe, the Queen is to have the p2ofits of the Lands 9 
but no eſtate. At another day, the caſe was argued fo2 the Recuſat 
Snagg Her jeant, and he ſaid, that theſe woꝛds Lands, Tenements, and Y 
vitaments are to be conftrned, which are ſuch at the common Law, n 
Cuftome : If J give to one all my Lands, Tenements, and Pereditan 
in D. my Copy-holds do not paſſe, and Statutes which are made to take i 
Poſſeſſions and Yereditaments out of perſons ought to be ſtrictly taken, 
not by Equity: The Statnte of 13. Eliz..of Banckrupts enads, that 
Commiſſioners may ſell the Lands and Tenements of the Banckrupts,if 
Statute had not made a further pꝛoviſion, the Commiſſioners could no 
Copy-hold Lands, but there are expzeſſe wozds in the Statute foꝛ that pur 
i. e. as well copy as fee: Alſo the Statute of 13. Eliz. cap. 4. of Auvitozs! 
Receivers of the Queen doth not ertendto Copy-holds : And it ſhouldh 
great pzejudice to the Y-o2ds of ſuch Copy-holds, that the Queen ſhould 


tutes extend the Lands, Popham,the intention of the Law ſometimes cauſes a liberallt 
to Copy-helds, ſtruction of a Statute in a letter ot it; ſometimes a ffric and pꝛeciſe exp 
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on, aud here it appeareth, that the intention of the Statute was, that the Au 
ſhould have all the goods of the offender, and two parts of the Lands, 
Leaſes and Farmes, and the Recuſant but the third part of all his Wands W 
ly ; And therefoze the Kecuſant is not to have any other thing but only 
which is allotted to him by the Statute, and that is the third part which WE 
the maintenance which the Law allows him, and then if Copy-holvs bon 
within this Statute, a Recuſant who hath great poſſeſſions in Copy 
and hath no Free-yold ſhould be diſpuniſhable, and hath his full maintenan 
againſt the meaning of the Statute: And he ſaid that many things are wil 
the meaning of a @fatute, which are net within the woꝛds, as Bonds, Dbli 
tions and Specialties made to Recuſants, ſhall paſſe to the Queen by . 
Statute by fozceof the wozd, goods, accozding to the meaning of the Statut, 
and all perſonall things are within the Statute, &c. pꝛoſits of the Lands, Ad 
vowſons, and the like; and the very ſcope of the Statute was to take al 
from Recuſants all perſonall things whatſoever, and two parts of reall thing 
as Leaſes, Farmes, Lands, Tenements, &c. with the intent that with 
ſuperfluity of their goods and poſſeſſions, ſhe ſhould not maintaine Jeſullh 
and Seminary Pꝛeiſts, people moze dangerous then the Recuſants : And 
him; Lands in ancient demefne are lvable to the uſe,penalties by the BW 
tute, although not by erpꝛeſſe woꝛds; So if a Recuſant hath Lands exten 
by him upon a Statute acknowledged unto him, that Intereſt is not pꝛoperiß 
Leaſe, oz Farme, vet it is Land within this Statute lyable, 8c. And if AG 
Tenant by Elegit, oz Statute, &c. of Lands in D, not having other Wande 


Oo 


FR 


the ſaid Zowne, and J grant all my Lands in D. my Intereſt, ut ſupra, 3 
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pale, eontrary ; If J have other Lands there: And I grant, that if I have 
- hold Lands in D, and none other, and J grant all my Lands in D, Co- 
22 Land ſhall not paſſe by ſuch aſſurance , becauſe that Copy⸗hold cannot 
t but by ſurrender ; If J put out a Copyholder out of his Lands, the ſame 
i; a Diſſciſin, to the Lo2d of whom the Copy-hold is holden : And if J levy a 
Fine of ſuch Lands and five yeares palle, net only the Lo2d is bounden as to 
his Free-hold and Inheritance, but alſo the Copy-holder foz his poſſeſſion, fo: 
the intent of the Statute of 4 H. 7. was to take away controverſies, & litibus 
finem imponere, and contention may be as well foz Copy-hold as foz Land at * 
the common Law : He who bath a Leaſe foz peares to begin at a day to come, Fw 
he who hath the Freehold thereof 1s diſſetſed, the Diſleiſaz le vpeth a Fine, 
five yeares paſle, he who hath the F2ee-hold is bound by it, but not he who hath 
Intereſt foz years in futuro, as it hath been lately adjudged, But he ſaid, 
That if that poynt were to be handled againe, the Law would be taken to the 
tontrary, but it is clear that a Leaſe in poſſeſlion ſhall be bound by ſuch Fine; 
And as untoany pzejudice to the Lo2d it is clear, that notwithſtanding that 
the Queen hath the Copy-hold Land, yet the Loꝛd ſhall have the Rent during 
the poſſeſſion of the Queen, which is the moſt valuable part of the ſervices of 
the Copy-holder; the Statute of 1 E. 6, of Chantryes, doth extend to Copy- 
hold, by the generall wozds, Lands, Tenements, and Yereditaments, foz o- 
therwiſe the Pzoviſo which excepts Coy-holds were not neceſſary : And in 
dur Statute, the wozds are Lands, Tenements, and Yereditamertts which 
are fozceable wo2vs, which pꝛoves that our expoſition to extend it ta Copp⸗ 
holds is pꝛoper and agreeable to the Statute, and this in the firſt braunch of it, 
foz Copy-hold is ſome Land, Tenement, oz Bereditament, the clauſe in this 
braunch bf the Statute is, and alſo all other the Lands, Tenements, and Ye- 
reditaments lyable to ſuch ſeiſure, &c. the ſame is to be meant of ſuch Lands | 
which are bound with clauſe of revocation, of which is ſpoken in the fozmer 
part of this Stafute; He who departs out of the Realme againſt the Statute 
of 5 R. 2. ſhall fozfeit his goods, and thereby his debts alſo: The King grants, 
omnia bona & catalla fellonum, Debts of Felons ſhall paſſe 5 Ergo Copp⸗holds 
alſo, by the name of Lands, Tenements, 8c. as well as debts by the name ol, i, _ 
goods: In our Caſe, the meaning of the Statute was, that the Queen ſhould 2 7 5 
have two parts of the whole eſtate of the Recuſant, be it Copy-hold, An tient wY 
demeſne, acc. If upon the Statute of Banckrupts, a Topy-hold eſtate be ſold 
to the King, the King ſhall pay the Rent, but ſhall not doe any of the ſervices, 
and in ſo much the Lo2d ſhall be pꝛejudiced; patiatur etiam & hic, rather 
then Recuſants ſhould not be puniſhed, and it is not a ſtrange thing in Law, 
that the A. od of a Copy-holder ſhould be p2ejudiced foz the offence of his Te⸗ 
nant, as where a Copy-holder is outlawed, the King ſhall have the pꝛofits of 
his Copy-hold Lands, and the Lozd hath not any remedy foz his Rent, 


Paſch. 30. Elx. In the Kings Bench. 
C XXVII. Stebbs and Goodlacks Caſe. 


Ctwixt Stebbs and Goodlack, the Caſe was, the Parſon of Letcome in the Fraud halt 

eunty of Berks, libelled in the Sptrituall foz Tpthes, the Defendant oor avoid 
thewed, that the cuſtome of the Towne of Letcome is, that the Parſon ſhall be) ment of 
have foz his Eythes the tenth Land ſowed with any manner of cozne, and he eher 
thall begin his reckoning alwayes at the firſt Land which is next to the 
Church, &c. The Parſen ſhewed that the Defendant, by fraud and covin 
lowed every tenth Land which belonged to the Parſon, ut ſupra, very ill and 

[mall quantity of cone, and did not dunge c2 manure it as he did the o⸗ 
ther nine parts, by meanes whereok, Ki the other nine every of them 

2 ve ilded 


1 1993 


* 100 Rum ney and $dint-John and 
Eves Cale. Petit. Caſe. 


peilded eight cocks, the tenth yeilded but three cocks, and fo2 this matter 
Parſon libelled in the Spirituall Court and confeſſed the cuſtome, but 
buſing of the cuſtome pꝛayed to have his Tythes in kind, the Defendant p 
ed a pꝛohibition, and the Parſon afterwards a conſultation : And the gz nit 
of Wray Juſtite was that the cuſtome was againſt common reaſon, any 
void, but if it be a good cuſtome, then the Parſon ſhall have the Anion uy 
the caſe. 4 
A 


Paſch. 30. Eliz, in the Kings Bench. 


CXXVIII. Rumney and Eves Caſe, 


= PEAS pa 


Copy- holder. [| N Ejectione firmæ by Jane Rumney againft Lucie Eve, it was holden, thy | 
cuſtomary Land do deſcend to the younger Son by cuifom, and he enters; | 
; leaſeth it to another, who takes the p2ofits,and after is ejected : That heh | 
gag, 3g have an Ejectione firmæ without any admittance of his leſſo2 oz pzeſentmay 
4. 27, that he is heir. For which the Defendant ſhewed , that there were t! 
peares incurred betwirt the death of the Father, and the making of the 
ſa that here is ſupina negligentia, which ſhall diſable his perſon to make 
demiſe, quod fuit conceſſum. In anſwer of which it was ſaid, that the L 
at the time of the death of his Anceſtoꝛ was but of the age of two peares, 
that after his full age no Court had been holden foz a long time, and that at 
e, 4 69. 483, farſt Court that was holden, which was of late, he pzaed to be admittep, 
5 the Steward refuſed to admit him; and the ſame was holden a good exculs 
mT £ his negligence: And it was holden,thatthe Plaiatiff ought not to ew 
an, e, te Veale is warranted by the cuſtome, but that hall tome ol the other i 
and ſo it had been lately adjudged, which Wray granted: And by him, 
Copp⸗ holder ſurrender in extremis to the uſe of himſelf foꝛ life, c. If he 
3/0, /00, be well again, the ſurrender ſhall and , foz he hath reſerved an eſtate toh 
ſelf. It was further holden in the Caſe, that if a Copp⸗holder dyeth, his Þe 
within age, be is not bound to come at any Court during his non-age to ppp 
admittance,oz to tender his Fine: Alſo if the death of the Anceſtoz be 
ppg pꝛoclamations made, he is not at any miſcheif, although be be 
ull age. , 


n So. 81. 
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Pafch. 30. Eliz, in the Kings Bench. 


CXX1IKX, Saint. John and petits Caſe. a 


ſent Petit to the Church of A; and that afterwards Petit ſhould leaſe the 
Parlonage to Saint- John, oz to any other perſon named by him, and that i 
ſaid Petit ſhould not be abſent by eighty dayes, and that he ſhould not reſign; 
and Petit was bound to perfozm thoſe Covenants, and petit is pzeſented to the” 
Benefice : Saint-John b2ought an Action upon the Obligation, pꝛetendigg 
that he could not enjoy his leaſe by reaſon of the abſence of the ſaiv Pari 
&c. And the Leaſe was made to the Curate at the nomination of Saint- Johns 
The Parſoa ſaid, that the Obligation is void by the Statute of 14 Eliz. cape 
11. See the Statute, All Leaſes, & c. made by any Curate ſhall be of no 
ter foʒce, then it they had been made by the beneficed Parſon himſelf. I 
feild by 13. Eliz, 20. When a Parſon leaſeth to his Curate,who leaſeth ove 
The Statute doth not make the Leaſe void by any abſence of the Parſon, 
of the Curate by fozty dayes, Quare. Foz that it ſeemeth, that by the @tatul&” 
of 14 Eliz. the Curate cannot leaſe, &c, . /a 

<Palth , 


T was covenanted betwixt Saint-John and Petit, that Saint John ſhould 7 
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Paſah, 30. Eliz. in the Kings Bench. 
CXXX. Gates and Halliwels Caſe. 


Etwixt Gates and Halliwell the Caſe was, one having two Sons, deviſed, e, e. 
his eldeſt Son with his Executoꝛs ſhould take the pꝛofits of his Lands 
until his voungeſt Son ſhould come to the age of two and twenty veares, and 
that then the ſaiv youngeſt Son ſhould have the Land to him and the Yeires of 
his body : Jt was holden clearly by the whole Court , that the eldeſt Son 
ſhould have Fee in the interim untill the youngeſt Son came to the ſaid 


age. 
Paſch. 30. Elix. in the Kings Bench. 


CXXXI. Prowſe ard Caryes Caſe. 


Rowſe bzonght an Action upon the Caſe againſt Cary foz wozds: That 

the Plaintiff did ſubbozn, p2ocure, and bing in falſe Witneſſes in ſuch a 
Court at Weſtminſter , &c. The Defendant pleaded, Not guilty ; And it 
was found, that he did pꝛocure and b2ought in falſe Witneſſes,but was acquit⸗ - 
ted of the ſubboꝛning. It was objected, That the Action doth not lie,foz it may . 29 ©: 
be, that the Defendant did not know that he would depoſe falfly : Thou art a . 497 
fozger of falſe Mzitings are not actionable, and ſo it was adjudged, foz it may 
be underſtood of Letters of ſmall impoztance ; but that Exception was not 
. -— it hall be taken in malam partem, and cannot be ſpoken of any ho⸗ 

man. 


CXXXII. Paſch, 30. Eliz. in the Kings Bench. 


A Mas bounden in an Obligation to B upon condition, that if A deliver 
to B twenty Quarters of Cozn the nine and twentieth of February next 
following, datum preſentium, that then, &c. and the next February had but eight 
and twenty dayes : And it was holden, that A is not bonnden to deliver the 
Co2n,untill ſuch a year as is Leap⸗vear, foꝛ then February hath nine and twen⸗ 
ty dapes, and at ſuch nine and twentieth day he is to deliver the Cozn, and the 
Obligation was holden good. 


Paſch, 30. Eli x. in the Kings Bench. 
CXXXII. Allen and Palmers Caſe. 


T. Caſe was, a Copy-holder did ſurrender his Lands to the uſe of a ſtran⸗ 
ger fo life, and afterwards to the uſe of the right Heires of the Topy-hol- Copy- holde: 
der, who afterwards ſurrendzed his Reverſion to the uſe of a ſtranger in Fee, SOR ; 
and dped, and the Tenant foꝛ life dyed, and the right Heir of Palmer the Copy» = 8 
holder entred; And by Cook nothing remained in the Copy-holver upon the urchale. 
laid ſurrender, but the Fee is reſerved to his right Heires, fozif he had not 2 Holl. 116. : 
Made any ſuch ſecond ſurrender , his Heir ſhould be in, not by deſcent but by - 1 
Purchaſe, And the common difference is, where a ſurrender is to the uſe of C+ - / ue 220. 
himſelf koz like, andafterwards to another in tail the remainder to the right 

rs of him who ſurrendꝛeth, ther e his Heirs tall have it by deſcent, contra⸗ 
e Where the ſurrender hath not an eſtate foz life oꝛ in tail limitted to 1 

ere 
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Pearle and Ed- Wakefords 2 
wards Cale. Caſe. +: 
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there his Heir ſhall enter as a purchaſoz,as if ſuch uſe had been limitte to | 
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right Heires of a ſtranger. And by him, if a Copy-holder ſurrender tothy 


uſe of his right Heires, the Land ſhall remain in the Loꝛd untill the death eu 
the Copp⸗holder, foz then his Heir is known, &c. See Dyer 99. The Hu 
band made a Feoffment to the uſe of his Mike foz life, and afterwards to thy 
uſe of the right Yeiresof the body of the Yusband and Wife begotten, they 
have iſſue,the Wife dyeth, the iſſue cannot enter in the life of his Father 
then he is not his Heir. Dee Dyer 7 Eliz. 237. The Yusbaud is ſole fel 
in Fee, and levyetha Fine of the Land to the uſe of hin «if and his W 
and the Yetres of the Yusband,and they render the Land to fhe Conuſoz 
the life of the Yusband,the remainder to B foz life , the remainder to the right 
Heires of the Yusband : The Yusband vyeth, B dyeth: Now the Wi 
ſhall have the Land foz the life of the Wife , foa the ſhall not looſe her e 
by that tender, and this remainder to the right Yeires of the Yasband is ve 
and the Land and eſtate in it is in him as a Ke verſion, and not as a Rey 
der. And a man cannot tail a Remainder to his right Peires whil 
he is living, unleſle it begin firſt in himſelf. Dee Br. 32 H 5. Gag 
93. „ 


Paſch, 30. Elig. in the Kings Bench. 
CXXXIV. Pearle ad Edwards Caſe. 


T* Caſe was, that the Defendant had leaſed Lands to the Plaintiſt u 
dzing Rent foz certain veares, and after ſome yeares of the Term expi 
Afumpſic. the Lefſoz in conſideration that the Leſſee had occupied the Land, and hady 
Conliderarion his Rent, pꝛomiſed the Plaintiff to ſave him harmleſe againſt all perſons, 
50, 94, he occupation of theLandpaſt, and alſo to cume: And afterwards H 
{treined the Cattel of the Plaintiff being upon the Lands, upon which 
bought his Action. Golding, here is not a ſafficient conſideration , fox 
payment of the Rent is not any conſideration, foz the Leſſee hath the occupy 
tion of the Land foz it, and hath the p2ofits thereof ; and alſo the conſiverati 
is paſt : Cook, the occupation, which is the conſideration, continues, the 
Toze it is a good Alſſumpſit, as 4 E 3. A Giftin Frank-marriage a 
elpouſals, and yet the marriage is paſt, but the blood continues, ſo here; 
here the payment of the Rent is erecutozy every year ; and if the Kelly 
ſaved foʒ his occupation, he will pay his Kent the better. Godfrey, Afa 
marrieth my Daughter againſt my will, and afterwards in conſiderafil 
that marriage J pzomiſe him one hun dꝛed pounds, the ſame is no good t 
deration, which Clench Juſtice denyed. And afterwards the Plaintißk 
Judgement to recover his damages. ; 


Paſch. 30. Elix. In the Kings Bench. 


CXXXV. Wakefords Caſe. 


T Carl of Bedford Lozd of the Manno of B, ſold the Free hold JW 
Te reſt of a Copp⸗holder ol Inheritance unto another, ſo as it is now# 
ate , part, but divided from the Bannoz, and afterwards the Copy-holver dothi 
bond by Kee” leaſe ta the purchaſoz. It was holden by the Court, that by this Relealel 
teaſe, - Copyhold Intereſt is extinguiſhed, and utterly gone; but it was holden, 

if a Copp⸗holder be ouſted, ſo as the Lozd of the Wannoz is viſſeiſed and! 

Copy-holder releaſeth to the Dilleiſor nihil operatur. 4 


\ 
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Doctłon and Preiſts = 
Ciſe. C 
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Paſch. 30. Eliz, in the Kings Bench. 
CXXXVI. Docton and Preiſts Caſe. 


NH Treſpaſe foz bzeaking of his Clofe,it was found by ſpecial verdict, that . 9- 
were Tenants in common of a houſe , and of a cloſe avjeyning to the 7 
houſe,and they being in the houſe make partition without deed of the houſe 
and the-cloſe , ſee 3 E 4. 9. 10. Partition without deed upon the Land is 
enough: Vide 3 H 4 1. and it ſeems by 3 E 4. Partition made up⸗ 
on the Land amounts to a Livery : Vide 2 Eliz Dyer 179. Partition by 
wazd out of the County void, 19 H 6. 25. Betwirt Tenants in common Scl, 255 
not good without deed ; 47 E 3. 22. being upon the Land it is good without 
deed : Two Joynt-tenants make partition by wozd, make partition in ano- 
ther County, the ſame 1s no partition , foz as to that matter the common Law 
is not altered by the Statute, but as to compel ſuch perſons to make partition. 
Wray Juſtite conceived, that the partition here being without deed was not 
good, although made upon the Lands: Vide 18 Eliz. Dyer 35. And at as 
nother day Wray ſaid , that partition by Tenants in comman without deed 
whereſoe ver it is made is good, but in this caſe it appears, that the parties wo 
made the partition were in the houſe ( foꝛ they were Tenants in common of 5 /-. /*. 
the Peſſuage and a cloſe adjoyning to it) and made partition, that one ſhouly 
have the houſe,and the other the cloſe, ſo as they were not upon the cloſe when 
they made the partition, and then it was void foz the cloſe , and if foz the 
cloſe then alſo foz the houſe. And Judgement was given accozdinly. 


Paſch, 30. Elix. inthe Kings Bench. 
CXXXVII. Cook and Songats Caſe; 


15 an Action upon the caſe by Cook againſt Songat, the Plaintiff declared, 
Quod cum quædam Lis, and controverſie had been moved betwixt the Plain- 
tiff Lozd of the Pannoz,&c. and the Defendant clatming certain Lands pars 
cel af the ſaid Mannoꝛ, to hold it by copy; and whereas both parties ſubmitted 
themſelves to the Judgement and Arbitrament of 1 S Councelloz at Law, 
conceraing the ſaid Land, and the title of the Defendant to it: The Delen⸗ 
dant in confideration. That the Plaintiff pzomiſed to the Defendant , that 
if the ſaid I S ſhould adjudge the ſaid Copy to be good and ſufficient foz the 
title of the Defendant , that then he would ſuffer the Defendant to enjoy the 
ſaiv Landaccozvingly without moleftation : The Defendant recipzocally 
pzomiſed the Plaintiff , that if the ſaid I S ſhould avjuge the ſaid Copy not 
ſufficient to maintain the title of the Defendant , that then he would deliver 
and ſurrender the poſſeſſion of the ſaid Land to the Platnfiff without any 
ſute : And chewed further, that 1 S had awarded the ſaid Copy utterly inſufi- 
ent, 8&c. yet the Defendant did continue the poſſeſſion of the Land, &c. And 
by Godfrey, here is not any conſiveration-: But by Gawdy , the ſame is a 
god and ſufficient conſideration , becauſe it is to avoid variances and ſutes: 
And Judgement was given foz the Plaintiff. 


Paſch, 
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Paſch, 30. Eliz. in the Kings Bench. 
CXXXVIII. Pawlet and Lawrences Caſe. 


Eorge Pawlet bꝛought an Action of Treſpalſſe againſt one Lawrence 

ſon of the Church of D, foz the taking of certain carts loaded with C 
which he claimed as a poztion of Tythes in the Right of his Mile; and i 
poſed the Treſpaſſe to be done the ſeven and twentieth of Auguſt, 29 Bly 
and upon Not guilty it was given in evidence on the Defendants part, 
the Plaintiff delivered to him a Licence to be married, bearing date the eight 
and twentyeth of Auguſt, 29 Eliz. and that he married the Plaintiff an 
ſaid TU ite the ſame dap, ſo as the Treſpaſs was befoze his title to the Tythe 
And it was holden by the whole Court, that that matter did abate his Wil ' 
But it was holden, that if the Treſpaſſe had been aſſigned to be committed 
day after, that it had been good, but now it is apparent to the Court, that 
time of the Treſpaſſe aſſigned by himſelf , the Plaintiff had not typthe, 
therefoze the Action cannot be maintained upon that evidence, foz which t 
the Plaintiff was Non ſuit. 1 


* o . 


Mich. 30. Elix. in the Kings Bench. 


C XXXIX. Sir, John Braunches Caſe, 


[ N the Caſe of Sir John Braunch, it was ſaid by Cook,that if a Copy 

be dwelling in a Town long diſtant from the Þannoz, a general war 
within the Pannoz is not ſufficient, but there ought to be fo the perſon nd 
of the day when the Court ſhall be holden, &c. Foz his not coming in 
caſe cannot be called a wilful refuſal : So if a man be ſo weak and fer 
that he cannot travel without danger, ſo if he hath a greet Dffice, 8c, t 
are good cauſes of excuſe : It was alſo holden , that if a Copy-holder mi 
default at the Court, and be there amerced , although that the amercementi# 
not eſtreated, oʒ le vped, pet it is a diſpenſation of the fozfeiture. Gawdy 
ſtice, If the Copy-holder be impotent, the Lo2d may ſet a Fine upon him, a 
if he will not pay the Fine, then it is reaſon that he ſhall fozfeit his La 
Egerton @ollicitoz, Warning to the perſon of the Copy-holder is not nec 
ry, fo2 then, if the Lozdof a Bannoz hath one Copy-holder of it dwellit 
Cornwall, and another in York,&c, the Lo2d ought to ſend his 1Bayliff fog 
notice of the Court to them , which ſhould be very inconvenient, and by 
continual default at the Court doth amount to a wilful refuſal. And by 
whole Court, general warning within the Par ich is ſufficient, foz if the 
nant himſelf be not Reſient upon hts Copy-hold but elſewhere , his Far 
may lend to him notice of the Court: And it was further given in ediden 
that Sir John Braunch had by his Letter of Attozney appointed the Son of 
Farmer his Attoznep to do the ſervices foz him due fo2 his ſaid Coppchel 
And it was holden that ſuch a perſon ſo appointed, might eſſoine Sir Jol 
but not doe the ler vices fo2 him, foz none can do the ſame but the Tem 


himſelfe. 1 
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Mich. 30. Elix. In the Kings Bench. 
CXL. Wilkes and Perſons Caſe. 


Wilkes and Margery his Wife, and Thomas Perſons bzought Treſpaſs; treſpatic. 
joy clauſum Nn = ſuam meſſuit, & fanum ſtum aſportabit, ad 
1 Johanni , Margeriz, & Thomæ; And exception was taken, that 
was nat the Pap dt df the ife, noz che was not damnified by it but her Hus 
nd; Wray u Jui, the claration is enough; fog although ang (7 FP 
\ foz the be Bay, vel vet clauſum frezit & herbam meſlivit, makes it good: And / 


Japgement was given foz the Plaintiffs. 
lich. 30. El. In the common Pleas: 
CXL1. Arkinſon and Rolfes Coſe. 


ama Aaion upon the tale by Atkinſon againſt Rolfe, the Plaintiff vecias 

the Defendant in conſideration of the love which he boze unto A 

s Father, 2 zomiſe that if the Plaintiff would pꝛocure a diſtharge of a 
255 IS, whic his ſaid Father owed to the ſaid IS, that he would ſave the 
7 75 — againſt the ſaid 18; And declared further; that he had 

Father of the Defendant from the ſaid Debt; and is become 

Iv 8. in an Obligation foz the payment of the ſaiv Debt, 

men he (115, inn Dlgaton ze yet fd recovers 
en cozdingiy, and ſo hath nat been ſaved: harmleſſe, &c. 


you- faith an — as 15 Norice; 
Ul fo porue vette: bat if A be bounden : 


Mich. 30. Elis In the IR Pleas. 
CH L II. Beate and eren 5 


WiC o ance of 110 
1 is dit. in court - 
be 2 
hy 


0 8 20. Ein In the Kitks Bench 
CXLIII jerom 2 Neale and Cave. 


x L and A vice his Wife bzonght an Action of Treſpate of Als Adult and 
and wounding of the Mike.: Action was laid in Midd; aud barcery. 
tht againtt Neale and Clave, who 3 that Salisbury is an ancient 
any that within the Caries = cuſtome, that if any 1 
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"Sir Ju oo ars My 
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Impriſon not 
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N 
Atkrap, an d aſſault a any v Dfficer of the ſaid City, 02 any other perſon, if 7 N 
on whom ſuch aſſault is made, complaine nnto the Mwoz of the ſain Ci 
that the Payoz foz the time being may ſend foz him who made the Aﬀeay ag | 
Juffice of Peace, to make him to anſwer to it, and ſhewed fyrther.that the the gz 
Jerom'made an Affray within the ſaid City, of which complaint being 
to the Payoz, the ſain Payo3 lent the Defend ing eue e 
the laid Jerom to him, by virtue whereof, they went tiſe 1 5 
tiff, and fignified to —.— commandment of 'the ſaid 
have bzought the Plaintiff to him his Wie of the 
them, and they moliter put their Hands ſaid N pr 108 6 
aſſault, battery, and wounding, &c. u ch it was demurred i 7 
Coke foz the Plaintiff ; This . pon not good, 02 reaſonable :- See } 
na charta 29 Nullus liber _—_ capiatur, vel impriſonetur, &c. niſi per leg 
judicium parium ſuorum vel per legem tertæ, therefaze ſhall not be taken oz4 
pziſoned upon a bare ſuggeſtion, and ſce 24 E. 3. Br. Com. 3. where a Ct 
miſſion iſſued to take all which were ſuf d nofoziauſly foz Felonigg 
Treſpaſſes,although they are not envdicted.a the ſame wis en agaifnft 
Law, ann therefoze it was tevoked, and ſee the Þtafute of 5 E. 4. 9. 2 
4. 13. 28 E. 4 13. 28 E. 3. 3. 37 E. 3. 18. &ͤ 42 E. 3. 3. e a" 
ſtice of Peace doth: not 1ye in AW Foz. one Iuffice ot Pg 
wag, -befoze the Statnte of 1 E. -. and then the ummencen 
being known, pꝛeſctiption cannot bb of it 3˙ Aut 1. the 2 
Juttice of Peace, vet he cannot determine | of the Hestia 
the Pzelcription's; thak the Wave, mninye 7 him, and u 
in the City, and it hall be anutireaſonable 1 chin Eng 9 
1 fog'h6 him e tacy within England; J. At 
pcs 6 6. Thowounving's yok onfiverts, ft the 225 Rees aeg 
of be talen fem a Heng, if rah well an\wer the battery, Kc. Flee 
—— . chatta thouty' be ob ler bed, 
Fellon is duly handled at Newgate, and here we have not pleaded by w 
Paeſcriptian,/but of uſage, ebnſilecado' 7 afage are all one, and atte 
Judgement was gi ven foz the Plakitiffs, to the Plea in Bar was bolde t 
be naught, becauſe the wounding is not anſwered ; and the Cuſtome is too 
nerall, and alſo fo2 the fourth exception. 


Paſch. 30. Hag. In the Kings Bench. 
. . CXLIV. Sir Julius Caſars Caſe. 1 


0 ca 1 the thewed,that Julius Ceſar Judge of. 0 
1 had Iibelled 10 ,Dficer, af the Mayor of London,, 
ing ol Ka 8 Weber Key, inthe Parith of 
and it hames, and. 8 Nohi 
1 5 f * —＋ | 
+8. 15. gave 1 
| : And that — was gror | 
N. 13, & 1 Sk. 2. 2H 4. 11. Aud it was ſaid, hae 
| Ke. Wan in the body of the County; And nate, th 
hs Julius 28 — * 115 the — had dy in this Bill, ex off 
judicis, upon whic Wr ce, it was hard that 
ſhould be both Plairtitk and Aede —4 * his Juriſdiction al be try 
befoze himſelfe, Ne it was moved b Egerton? 02, wholi 


he had ſpoken with the dx crak fol x | 
ene fo tales f e fg | 3 25 ann the 19 5 


a nt te ame tpg 1 wa 1. 
teived he is printable in hte | 45 i e e "this n, | th 
might: take à Fine fes the ng-of d, C Kc. \ 


Gags s grass 


6s Jerom and Knights 
—_——_— mW , : —_— eee Wes. uy 
uſtice, if it be extoztion in the Maya. there is no remedy foz it in 
E oe Admiralty : But in the Kings Curt. Gawdy ; It ſhall be re- 
meſſed here in a quo warranto. 


Paſch. 30. Elix. in tlie Kings Bench. 


e Towne of Green in Suſſex was amerted foz the eſcape of a Felon,and Aubert. 
13 ſaid Amercement was grounded upon an inqui ſition taken befoze the | 
Conner, by whom the eſcape was found, and it was moved foz the Towne, ;.c., 

tht hers is tt any ſacheſcape found, foz which the Towne ought to be amer- 
ced, foz it is found, that he who eſcaped, 10. die Januariz; 30, Eliz, circa ho- 
ram quartam poſt meridiem, with a Pitchfozrk moztally truck ene A, which 
A of the ſaiv ſfroak dyed at eight in the Evening of the ſame pay, and that then 
the other eſcaped, fo2 which eſcape being mare in the Bight, the Towne by 
the Law ought not ta be amerced, foz it is not Fellony, untill the party dycth, 
which ſee 11 H. 4. and Coles Caſe, Paſch, 23. Elia. 401. And therefoze the 
Towne noz any other chargeable with the offendoz befoze that the party 
was dead. Way, it ſhoijld be hard, that the Towne ſhould be amerced upon 
this matter; foz although the Towne in diſcretion might have ſtayed the 
offendoz befoze the death of the party, vet it is not bound ſo to doe: And the 
Court took time to adviſe of the Taſe; 3066-0. 


Þoſeb. 30. lis, In the Kings Bench, 
CX LV L.. Jeroin and Knights Caſe. _ 


oan Jerom bzought an Action upon the Caſe in the nature at Conſpirac a / 
gainſt one Knighc, and declared, that the ſaid Knight hap malitiouſly cauſe Conſpltacy. 
the Plaintiff to be endicted of Felony, and to be arrayned npon it, and that 3 
the was legitim o modo acquietat. &c. And the Caſe was, that the Defendant © 
came into the Court where the Seſſions was holden, and comphained of the 
Plaintiff foz the ſaid Felony, faz which the Juſtices there commanded her to 
cauſe an Indictment to be dzawn, &c. Coke upon the Books of 27 H. 6. 12, 
35 H. 6. 14. 27 H. 8. 2. Fitz. 115. It appeareth, that if one come voluntari⸗ 
ly into the Court and diſcover Felonies, and it be true which he ſaith, o2 if he 
in Court and dzaw an Indictment by the command of the Juſtices, oz if 
bt bound by czder of Law, to cauſe the party to be Indice, oz to give in &⸗ 
dente although he doe it falſely, vet he ſhall not be puniſhed foz the ſame in 
Conſpiracy, oz in an Action upon the Caſe ; But if he come gratis with ma⸗ 
lite in him befoze; and maliciouſly and falſefly cauſe the party to be Indiged, 
ſo as falſity and malice are the ground of it, &c. it is otherwiſe; Gawdy 
Inftice, how ſhall it be tryed, if he doth it with malice oꝛ not? Coke, malice 
max be enquirevof;fozmalice makes the difference betwirt Murder and Man⸗ 
flanghter ;- an in lach caſe it is to be enquired and here he came in to doe the 
ſame without Pꝛoceſs oz coerfion in But if he will ſafely doe ſuch of- 
fice, his direct courſe is to come to a Juſtice of Peace, and to ſhew to him, that 
goods are ſtolen, and that he doth ſuſpect ſuch a one, and then upon examina- , „„ ,-- 
he ſhall be bound to come and give in Evidence againſt the party, &c. 4 
in (uch caſe although that his Evidence be falſe, yet he is not puniſhable : At 
ather day, ft was ſaid by Coke in the ſame caſe, ut ſupra, if a man be bound 
fo ve Evidence againſt any perſon, although he give falſe Evidence, no 
on beth : Allo if one came into Court gratis, and diſcloſeth a Felony, and 
gives Evidence if no malice pꝛoteed againtt the party, it.is.no hable, 
and here foze-thought malice is alleadged, and put in the Declaration, to 
y the Defendant hath plea ded not guilty ; And now he is kound guilty. 
the Statute of Weſtminfter, 2. Cap. 12. Si inveniatur per W 
P Z quo 
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Perrers © 


Caſe. | 7 


0 E. 


dog aliquis fit abbertacor, per malicdatn, Stk. Wray Juttite, it Monty WIN 
to charge tne with this Action, where he hath his goods ftolen from bfi 
therefoze cauſeth an Indiameut to be dzawn againſt one who he ſulpeds's# 


. 
who ſhall be found guilty, who ſhonld be puniſhed fo2 it, foz many Paletag 


notwithſtanding that the Evidence againſt them be full and pzegnant, in 
uon an Ac- vour of life are acquitted, whereas by Law they ought to be hanged, am 
quirall of notreafon, that upon ſarhan acquiittattof grate and mercy; he the 1 
5 this Ackion, ik ſueh perſon had uſed an wozeos ok matice befoze tl $2141 
piracy tech. an' Action upon the-caſe would have layen: And afterwards Judgement 
given fo2 the Plaintitk, Crit; 27. Eliz. 750. Ratford, and afterwards” fe 
of Grrv2 w-bavight: Trin. 29; Eliz. Rot. 669. In the Oziginall A nion 
Tit and Declaration were that the Dofendant,'malitioſe intendens que 
tem in nomine, vita, fama, & bonis defraudare quandam Billam Indict: 0 
ti ſcribi fecit, & eam exhibuit,to the grand Enineſt. & ibidem falſe depo ui 
nla in ea content eſſe vera, which by Coke is matter bf conſpiracy, I 
dzawing of an Indictment is not the office'vf a 'witneſſe, but if it wee 
the commandment-ofthe Court, oz of one peice of Peace, it ſhould be pe 
wils, fo2 there he goes by courſe of Julfice;'21 E. 3. 74 one conſptre with 
another, and afterwards he pzocures himſelfe to be ocit k the Indictozs, 
ofhſhall not'excuſe his malice befoze.Gaydy,if the ary tn taken v on hi 
to pꝛoteed againſt the party upon any govd pzefimptions, he might have ff 
ded it, as to ſay, he found the party in the houſe ſuſpiciouſly, &c. but bet 
he doth not plead any ſuch matter; but generally not guilty, and the Mit a 
Declaration ſtand not anſwered ſpecially, noz controlled with the Uer 
there is no reaſon but that the Judgement ſhould be affirmed ; And al 
wards, the Judgement was affirmed, and it was ſaid by Wray, that here th 
wozds in the Wait and Declaration are all one as the woꝛds in a Wait oftaþ 
fpiracy; and the Defenvant hath not ſhewed any ſpeciall matter to envnceh 
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i. Paſchi 30. Elix. in the Kings Bench. 4 
CXLVII. Ferrers Caſe. | 55 * 


Umphry Ferrers bzonght an Action upon the caſe, and declared, thaF 
Lis ſeiſed of an ancient meſſuage in the Town of Tamworth, and that 
Preſcription, And 8ll his Anceſtoꝛs, whoſe heire he is, owners of the eſluage, &c. habe 
time dut ot mind, &c. to erect Yervells, in aperta platea of Tamworth, ja 
Meſſuagium predict. every Market dap, to make Penns there foz Sheep 
that he, &c. have uſed foz ſuch penning of Sheep, there to take di verſe 
of money of ſuch perſons who would Penn their Sheep there, and further 
clared, that the Defendant had bꝛoken and Ader down his Yerdels, pet ql 
proficuum ſuum inde amiſit; And upon this Declaration, Godfrey did vel 
in Law, 1, the Plainfiff hath not ſhewed in his Declaration, ſpecially bhe 
he hath uſed to erect his Yerdells, but generally, in aperta platea, wilhaß 
chewing in his own Land, oz in the Land of another, if in the Land of anoth 4 
it is no good title, fo2 althaugh that thoſe who fiſh in the Sea may pꝛeſcribe 
ſet Stakes on the Land adjoyning to the Sea, to hange their Nets to dzy aa 
they have done Fiſhing, and that is th2onghthe whole County of Kent, 8 E. 
fo2 their pꝛeſcription is foz the common Wealth, but the ſame is not ſo he 
but only foꝛ a pꝛivate gaine, alſo no pꝛeſcription is good, but where ſome p28 
fit comes to him who pꝛeſcribes fo2 it, which ſee in the caſe of the Abbo 
Buckfaſc, 21 E. 4. 4. 21H. 7. 20. Alſo the Declaration is, that the Plays 
bath taken, diverſas denariorum ſummas, and ſee the Pztoz of D e le, 
| I 
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on 4 
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Beverly and Bawdes 
Caſe. 8 
70, 19. 19 B. Action ſur le Caſe 31. But the certainty ot the ſums 
ho not appear i this: Derlaration, ſo as the reafonablenelle of the cuſtome 
mig ht be 


mig bb be knnen. alla tt appeareth here apon the Declaratbon; that Trychulbe, 
vi & Amis, yduld le and be b2ought, foz the Petlaration is, that the Mefen- 
ant did baeak and pull down the Herdells which cannat be without erpzefſe 
ſance us 42 E. 34 24+ Treſpatte upon the taſe aquinſt a Miller, anddeclared 
that the Plaintiff uſed to grind at the ſaid Mill without Toll, and that he ſent 
his cone to the faiy Pill to be gr inden. and there the Detendant came aud 
fook two Bulhels of his ſaid cozne ; And the Wit was upon the pzeſcription 
to grind ſine multura, and that the Defendant, predict. querent. ſine multura 
molere impedivit,andby Award of the Caurt the Plaintiff teok nothing by his 
Mit, foz he bath declared that the Defendant hath taken Toll, and therefoze 
he ought to have a generall Wait of Treſpaſſe ; Beaumont, to the contrary ; 
A Parket is as well foz the common Wealth as a Fiſhing : Alſo he is 
af the coſts foz pzoviding of Yerdells, and the erecting of them, ſo (as he hath 
veclarov)- he hathytanen di verſe ſams of money foꝛ it, and as to ay'fammot 
tertaine, it is well enough, ſoꝛ per id vonture ſometimes he hath taken a pefiny, 
ſometimes two pence, as the parties could agree: And as to the exception of 
uc armis, the ſame is nat mater ia Il, foz the Plaintiff vort not retye upon the 
ulling dowr of the Hetvells only, but upon the 4oſſe of the mony alſo, which 
be ſhould have had if the Defendant had not bꝛeken his YVerdells ; And ifter- 
wards Judgement was given fo2 the Plaintiff. r 


| Paſch. 30. Elia. In the Kings Bench. | 
CXLVI1 . Beverly and Bawdes Caſe. 


Everly bzonght a Wzit of Exroz toreverſe an Dntlawty pzononnced „„ 
gainſt him at the ſuit of one Bawdes, and ſhewed, that he was outlawed, by Error: 
the name of John Beverly of Humby in the County of Lincolne Gent. And that 
within the ſaid County, there are two Humbyes, ſcil. Magna Hum by, & parta 
Humby;and moꝛe without addition; To which it was ſaid, of the other ſide, that 
the truth is that there are two uch Townes, and that Humby Magna is known 
as well by the name of Humby only, as taken fo2 the name of Humby Magna: | 
And upon that they are at Jſne : And it was moved, it the Inqueſt to try this Try! by In- 
Iſſue ſhall come de corpore comiratus,oz from Humby magna; And by Cook, — Io 
it ſhall be tryed by an Inqueſt of Homby Magna; and he confeſſed, that if the lac 
Iue had been, No ſuch Town; then the Inqueſt ought to be of the body of 
the County, but here is another Iſſue to be tryed, 22 E 4-4. Jn Treſpatte 
done in Fulborn and Hinton in the County of C. The Defendant ſaid, that 
there is no ſuch Town noz Mamlet of Hinton within the ſame County. Judge⸗ 
ment of the TW zit. See there by Briggs the tryal ſhall be, de corpore comita- 
tus. dee 14 H 6,8. Over-dale and Nether-dale, and none without addition, 
andſo at ſue tryed by them of the body of the County, 35 H 6. 12, And by 
him;whereſoever an Jae may be tryed by an Anquieft out of a ſpecial Milos, 
chert it ſhall never be tryed by the body of the County. As the caſe befoze, 22 
4. Treſpaſſe in two Townes A and B. The Defendant as to A plead,. 
there was no ſuch Town, and as to B pleaded another plea, Now the whole 
Inqueſt ſhall come out of B; foz the Inqueſt in one Town may try any thing 
within the ſame County, which ſee Fitz. Viſne, 27. 22 E 4. 4. And here in our 
caſe the Iſſue ts,if Humby Magna be as well known by the name of Humby | uh 
» a8 by the name of Humby Magna, ., Andtherefoze the ſame may well be 
tryed by Inqueft out of the Town of Humby Magna. Rut by Wray Juſtice, 
Hy Ne doth amount to no ſuch Town, foꝭ the percloſe of the plea 1s, and no- 
mby without addition, and the book cited out of 22 E 4. is not ruled, but 
is 
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was well: Another matter was objected, becauſe it is nat ſhewed in the yg 
of Erroz, betwixt what parties the firſt W zit vid ;' fo xt her wif. © 
can the Plaintiff in the Wait of Er202 have aScire facias ad audiendum E 


res, if none be named in the WJzit of Erroz againſt whom it ſhall Iue; - 5 
Godfrey affirmed,that upon ſearch of Pzeſivents it was both waxes, ſoz 

is at the pleaſure of the Plaintiff to do it oz not. And Kemp De conday 
— Pzefivents to that purpoſe: And afterwards the Dut-lay ; 
was reveried. 12 2 


f 311 i 2 | 
Baſch. 30. Elz. In the Common Pleas. 5 1 
CXxLIx. Cibel a#d Hills Caſe. . bo 


Leaſe was made of a certain Youſe and Land renpzing Rent , and 
* ther ſum, Nomine pen#, and foz the Nomine penæ the Leſſoʒ bzaugh 
mb + Adion of Debt: The Leſſee pleaded, that the Leſloz had entred into part 
* the Land demiſed, upon which they were at Alne, and found fo2 the Plain 
and now the Weſloꝛ bought Debt foz the Rent reſerved upon the ſame Lex 
To which the Defendant pleaded, ut ſupra, ſcil. an Entry into parcel 
Land demiſed: And iſſue was joyned upon it; And one of the Jury 
challenged,and dꝛawn, becauſe he was one of the mer Jury : Andthe 
now was, whether the ſaid Cibell the Leſſoz,cxpulir & amovit & adhuc extra 
net, the ſaiv Hills, And to pzove the ſame, it was given in Evidence on 
Defendants part, that upon the Land demiſed there was a Bzick-kill, 
thereupon a littie ſmall cottage, and that the Leſſoz enfred , and went tg 
ſaidcottage and took ſome of the Bꝛicks and untiled the ſaid cottage ; Bi 
the older ſide it was ſaid , that the Lefſoz had reſerved to himſelf the 2 
and Teles afozeſaid, which in 7 were there ready made at the time of 
Leaſe made, and that he did not untile the 1Bzick-Kill honſe, but that it 
tempeſt , and ſo the Plaintiff vid nothing but came upon the Land to caf 
way his own goods: And alſo he had uſed the ſaid Bꝛicks and Tyles upd 
tepairation of the houſe. And as to the Extra tenet, which is parcel of 
Iſſue, the Leſſoz did not continue upon the Land, but went off it, and 
Suſpenſion of ijti ſhed the poſſeſſion : But as to this laſt point, it ſeemed to the Court, 
Rent by entry it is not material if the Plaintiff continued his poſſeCion there oz not,. 
upon part of oute he dath any thing which amounts to an Entry, although that the 
the Land, pzeſently, pet the pcſſefſion is in him ſufficient toſufpend the Rent , a 
,» +Hallbeſaid, extra tenere, the Defendant the Leſſee , unfill he hath bg 
Hot; 326 Ad which doth amount to a Re-entry, And afterwards to p2ovea, 
1 ; was given in Evidence on the Plainfiffs part, that the Defenl 
Mot put in his Cattel in the Feild where the Bꝛick⸗ kill was , and that the C 
15 fre did eſtray into the place where the Defendant had ſappoſed that the Plat 
Au 112. has eutred. And by Anderſon Juſtice, the ſame is not any Re- entry fd 
vive the Rent, becauſe they were not put into the ſame place by the LeW 
himſelf, but went there of their own accozd. And ſuch alſo was the opinel 
of Juſtice Periam. 
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C L* Paſch, 30. Elix. in the Common Pleas: 


Enant in tail covenanted with his Son to ſtand ſeiſed to the uſe of 

ſelf fozlife, and aft&wards to the uſe of his Don in tail, the Remaind 
the eight Yeires of the Father: The Father levyed a Fine with pzoclai 
ons and dyed. It was moved by Fenner, if any eſtate paſſed to the al 


UN 19 


Samford and Wards ' | Stamps and Hutchins iti 
Caſe; = Ad 


the Covenant, fox it is not a di continuance, # and dſo o nothing paſſed! brit during 
— aum ali the eſtates Which are to vegin after his death are bold. An- 
paſſzth until c. and he cited the caſe of one Piti / where it 
Eu Eenant in tail of an Advowſon in grole grant the ſame: 
2 collateral reteaſeth with warranty ard byeth t That 
R to ber. 


3 Fae 30. Els. in the Co minon Plas 
CLI Staffords Caſe. 


taſe was, that the eſo of! the rh of vio vidlbetin te: 
- -« + — 


aſtical Court milk of ei 
witzin dis Pari: The Defendant 2 and 411605 42 . 
ars 


Feild 
uſed time out of mind, r. to pay eber prar a certain fam of weety tithe 
ſon,&e foz the tythes of the fame feild; Ge Nat Ts Pap: 599, 


— — — IE 
purity, 


and an Injunction 

eli Parſon dellevagan fy the ne Tbs * ra 
met; and in both Libels there wy is difehnee . 
—— — nov thi 


. Paſehc20. Elz. in o che Common Pleas. 
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Paſch. 30. Elix. 10 FE, Conia Pisse dels dra Th 
CLIT. Stampe'a»d Hutchins Caſe. 


8 the Dbligoz makes his Exetutazs and dyeth; the Execn- PC, 29 - 
. Nee ihe a 10 he Tot of the ſaid debt, and 
$ 7 ap 
: ther ni e fp fatoz to q - aid 
we fully admin rs, 12 


pecial matter was found by verdict. And dy Shuclewotth and Wage 
E Jury havꝛ found foz the Plaintitf, and that the Defendants have ng 

ly adminiftred : And yet they agreed the caſe of 20 U 5. 2. Lhe & 
paying to the Creditozs of the Teſtataꝛ a Debt with thetr oma ge he 
retain ſo-mach-of the goods of the Teſtatoz; but that caſe is not li 

foz here the Grecutozs have not made any payment 02 ſatisfaction of the} 
noꝛ disburſed any monep, dc. noꝛ other things, but only have made an 


tion,to pay a ſum of money at a day to come , befoze which day it mayh 
that tte Obligation be cancelled oz releaſed ; but it may moe fitly be t 
red to the c.ſe 27 H 8. 6. where an Erecutoz had compounded with a C 
toz of the Zeſtatoz fox the papment of twenty pounds foz a debt of 
pounds , and had an Acquittance tefkifying the payment of the fozty pa 
where it was holden that the other twenty pounds is Aets. And by Rh 


2 — this making of an Obligation by Exe cutozs, ( although the Dblic 


Alf.es. 


Rerainet by 
adminiſtra- 
tos, 


Formed on. 


which the Teſtatoz was bounden , be delivered to the Executozs — 
led) is not any adminiſtration noz payment of the (aid debt due: 0 


Exetutoꝛs pledge the goods foz the payment of ſuch a debt, vet ther Hal 


e Fuller urs g ee . . Sree 

a ſufficient Dbligation to the Crevitoz of the Tefſtato2 4 and ſuf 
rge the Teſtatoz without fraud oz covin,that they may retain the ga 
_ foz ſo much: TMN not be ben: 

* e ls all one with by 

re reap rays A 595 

— it is ſo fully ad mini 
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Ann by kame of — "If the plea fl 
good fo hon adminiſtred;then Erecutaꝝs in ſuch caſe may — 
5 to pay vo 8 * after; N ſo defrand the other 'C 
which is not reaſona a Feoffkment made upon 
pay certain. money at ſuch a dap, and at the 3 eoffees makes a! 
gation ta the Feoffoz foz the payment of it; the ſame is no 
condition. And by Periam, If the Grecutoz' be taken in 
debt of the TLeſtatoʒ, de may retain fo much of — n. | 
mounting ta the ſum iu whirh-he is in Execution. ech not be ac 
Aﬀets in his hands. - Anderſon , If he to whom the Texftatoz was x 
in twenty pounds, be endebted to the Tyecutoas in ſo much. and the E 
in ſatisfaction of the debt of the Teſtatos, reienſeth his h; ft 
p2operty ſhall be altered pꝛeſently of the whole goods in the hands of £ 


ecutozs, ſo where the Debtoz makes the Creditoz his Executoz, And Jun 


meat was given foz the Executoꝛs. | 
Paſch. 20. Eliz. in the common Pleas, 
 CLI1V. Beares caſe. 15 
A n in the Diſcender was b2ought by — Bare; [atnes . 


and John Beare ot Lands in 8 and 
Anceſtoz was pleaded againſt them in Barre, upon v 
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Naſh and Edward Stone and Withypoll, 
Caſe, 3 Cale. 


1 Attets by diſcent. And it was found by ſpecial verdia, that Thomas, Fa- 
r of the De mandants, was ſeiſed in Fee of the Lands ſuppoſed to be diſcen⸗ 
ved to the Demandants, being of the nature of Gavel · kind, and deviſed the 
ſame to the Demandants, being his Yeires,by the cuſtom, and to their Heires peyicc ot 
equally to be divided amongſt them: Any if the Demandants ſhall be accouns Lands in 
ted fo be in oe the Lands by diſcent, oz deviſe,was the queſtion; foz if by deviſe, Gavel · Kind- 
then they ſhall not be Aſſets: Andetſon, Letus conſider the deviſe by it ſelf /. , 
without the words ( equally to be divided amongſt them.) And J conceive, , o 
that they th:!1 ve in by the de viſe, foꝛ they are now Joynt⸗tenants, and the ſur⸗ 4 421. ) 
voz ſhall have the whole , whereas if the Lands ſhall be holden in Law to . 9h, ed 


ave dilcended, they ſhould be Parceners, and ſo as if were Tenants in com- 1 
mon. And although the woꝛds ſubſeguents equally amongſt them to be di vi- 
ded makes them Tenants in common, yet that doth not amend the matter (. 29% 
and ſo alſo was the opinion of Windhatn and Rhodes Juffices. 449, 69s, 690, 
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Paſch. 30. Elis, in the Kings Bench. 


CLV. Naſh and Edwards Caſe. 


1 firmæ by Naſh againſt Edwards, it was found by ſpecial ver - ( 
ditt, that one Dover Anceſtoz of the Plaintif, whole Heir he is, being ſeiſeb 
of certain Lands holven in @ocage , deviſed the ſame by wozd ts his thzee l. 
ters; And a ſtranger being pzeſent recited to the Deviſoz the ſaid wozbs of © >" =. 
his Mill, and he did affirm them. And afterwards the ſaid ranger put the 
ſaid wozys in waiting fo2 his own remembzance + but did not read them to the 
- Deviſoz, who afterwarvs dyed. And it was moved , If this deviſe being re⸗ 
duced in wziting,modo & forma, ve good 02 not. Spurling conceived that not, 
foz the Sfatute intends a Mill in wziting , bat not ſach waiting as is here Gi 
without pztbity oz virecion of the Deviſoz , and it is not like to the caſe of 7 
Brown and Sackvill, 5 Ma. Dyer 37. Foz the Notes were wzitten by the 
commandment of the De viſoꝛ, but here it doth not appear that the meaning of 
the Deviſoz was, that the veviſe ſhould be put in wziting: And deviſes in 
Laware favoured, as the caſe in the Chancery was, that Sir Richard Pexhall 
deviſed certain Lands to his Wife , and the Strivener inſerted of his own 
bead a condition , ſcil. (that ſhe Would be chaff?) which was diſallowed by _ 
the Deviſoz himſelf, foꝛ which after his death the condition, although it was 2 . Se. 
put in wꝛiting, was void. And by the whole Court the deviſe is void. And 
by Wray, it he apponit A to wꝛite his Mill, and it is wzitten by B, it is void; 
but if after he had wzitten the ill if he had read it to the Deviſoz , and he 
* med it, it had been a good Mill, which Gawdy granten: 
And afterwarys Judgement was given, that the Plaintiff ſhonty re- 


Trin. 30. Ebz, Rot, 77 1. In the Kings Bench. 
Stone and Withypolls Caſe. 


Tone bzought an Action upon the Caſe againſt Dorothy Withypoll the . 26 
trix of W. Wichypoll her Bus band, and declared that where her ſaid . 9. 
— ſoꝛ certaine peards of Uel vet of the value of fourteen yards, & pro 4 Co 74 
rerlis alijs mercimonijs, wis endebted to the Plaintitf in the ſum of ninety | 
S and made the Defendant his Executrix and dyed, that after his 
cath he came to the Defendant, and demandes of her the laid debt, who gave 
him ſach anſwer, fozbeare me untill — then I will pay it wo, 
ä 3 


— 


We and Morſſeyt 
Caſe. 


gen. 27%, 


7, 29 


oz put you in ſufficient ſecurity foz the true payment thereof: 7 
further, tha ib e afozeſaid, the Defendant did not pay, ny 
found any ſecurity, and ſhewed a requeſt, to. which the ee 1. f 
the laid Teftatgz at the time of the ſaid Contrads faz the Uelvets any 
Wares, was. within age : And upon that Bar the Plaintiff did dem 
4 Egerton Solicitoz,foz the Plainfiff, as pling. theſe Cantr ac 
the Plaintiff are not meer ly void, ſo that if an Agjan of Debt, oz pay 
Wa had been bꝛought againſt the Teſtatoz himſelfe, he could not have 
des upon the matter Nihil debet, a; Non Aſſumpſit. gz, Non eſt ** 
ought to avoid the matter by ſpeciall pleading, and therefoze here it i 
conſideration, I conceive that if the Te ſtatoꝛ at his full age had aCut 
pay the debt, that that pzomiſe would have bound him, 9. Eliz. it was tl 
of the Loꝛd Grey, his Father was endebted to diverſe Perchants upon fi 
Contracs, and dyed ſeiſed of diverſe Lands which diſcended to his Say 
Meire in Fee, the Creditozs demanded their debts of the Yetr, who ans 
unto them, if my Father were endebted unto vou, J will pay it, and upon 
pꝛomiſe an Action was adjudged maintainable, although the Heir by the L 
was not chargeable, and allo here the Defendant is to have eaſe, and f 
avoid trouble of Suites, foz perhaps if ſhee had not made ſuch p2omilſe, 
Plaintiff would have ſued her pzeſently, which ſhould be a great trouble 
her, and thereiogg, it is a good canſideration. Cooke contrarp. no confjde! 
zum be gt no hit \nthaithes Fe charge the Þ inti, oz the! 
an ef hem is in 9 Plain 85 


fre 5 1 foz it is but 
e my b. 1 190 af 


; ates in 22 hich 5 of ſuit iu Chant 
oder a, matter there which is nirecly againſt a Rulj g 


| Baxime ofthe (coma Law, As tf a Feme Covert be bound, &c. ant? 


Dbligee baiog, the Chancery, and if a man threaten me, that if J 
nat pay to him ten pounds, he will ſue me in the Chancery, upon which J 
miſe to pay it him, no Adion-will lye : And an Infant is not chargeable 


an any contrag, hut.foz his meat, dzink, and neceſſary Apparell, 19 E. ; 


And in Debt upon ſuch Mee n Contra, the Plaintiff ought to des 
ſpecially; ſo as he whole certzinty may appear upon which the Court 


judge, if the expenſe were negelary and con venient oz not and upon the 


ſonablcneſe of the pꝛite, foz otherwiſe, if the-neceCity of the thing, and re 
ableneſſe of the mice doth not appear, the Sten himſelfe would not 
ny. remedy,” oz recom pence to the party, Wray Juſtice conceived, thak 
ition would not lye, foz the contract was void, and the Infant in.an A 
againſt him apan it may plead, Nihil debet: And if an Infant ſell good 
money and datt nat deliver them, but the Uendee takes them, he is a. 
paſſoz, but if the Infant had been bounden in an Obligation with a ſurety 
afterwards at his full age he in conſideration thereof pzomiſeth to kee 


ſurety harmlelle, but upon that pzomiſe an Action lyeth, fo2 the anc | 


not plead non eſt factum, which ſee Mich. 28. and 29. Eliz. in the Caſe of 
Edmunds: And afterwards it was adjudged againft the Plaintiff. 


Trin. 30. Eliz. Rot 832, In the Kings Bench. 


CL VILE Charnock and Worſleys Caſe. 
PHarnock, and. his Wife bzonght a Wit of Erroz againſt Worley, 


Caſe was that the Yusþand and Wife, the Wife being 1 age | gl 


eda Fine, and the life upon inſpection was adjudged within age, and 


21S SAS SSK 


uv 19 


Cage and Paxlins 
Caſe, 


e Fine ſhould be utterly reverſed, oz as to the Wike only, and 
wuched 


u the husband, and by Godfrey the Bock of 
e 


by Mee Let Kim ones byy e 
ane Gs e e of bent dt 
naſſeth from'the Pusband, butt in Lale ora os alt fe r . 
ee l by er A an da fen Wetten a Blenent in 2 fl. 
and the is in vy her onlx / and Atkinſon ſhewed a Pꝛeſedent in 2 H, 
4- where the Fine was reverſed fo the whole, and alſo ansther Pzefivent 
pb, H, 5 — ＋ Fins lewved betwirt Richard Elie Plainttff, and N- 
een, duc firis predict e ene e ee 
and thut the Huaband and wife thoild b1 py Ha re 
Stade Cuſtos Brevitw, to bjing into Court the 3 men 
a ert W ourt the Foot of the Fine, and it was 
p cancelled in Court, Wray, this is a ffrong pꝛeſedent pf 
it varie from it; if other Pꝛeſidents are not contrary. Gawdy and wo will 
ſame day made Jutkice) the Fine cannot b eon Candy (who Bas the 
to the other, and 1 it to the Tafe of Li > + wee as ko one, and Hand as 
ven to Yugband arid Wife in faite befo of Littleton 1 50, Where Land is gi⸗ 
A8 ff bac an n tt do hin u hi Wife fig their lives; hep both are re- 
mitted, 'foz the Wife tannot be temitt ofa their Uves, wer both are-re- 
Anda Preſedent wastitedto tho chiitr: ed If th Yusdand be not remitted + 
the Pusband and Wife levyed-a Fine; th 'y ba e 
ro;, and the Wife by inspection | adjudged wi n they bzouht a Uu zit df Er „, 10 0, te 
ſe as to the Mile and hor Þoirs't * e . 
boos r r rr 
ſorum, the Husband and the Wife | 2 14 
and as to the Fine it ſ ale he —— Nat i TORE hath loſt by it, 
the Wrife, as if a man of full age, and a mart within — Lee $20; = 4 
en ee n as Cle af the the Znfant only, and 
Eliz. Where a man teiſedin the right of RE n y r 
we deem he and his UT levye a Fine, and he dun that during th: 
— 22 — ge Nr 9 hold the Land charged 
propter hunc & alios Errores the th ſedent of 2 H. 4. the Audgement is, that 
Mother Erroz was in the ſaid wa „ eee 
2 Wat which the Fine might beret i 50. 
mary we pe gle of the Bannoz. of D. without ſay⸗ 
Wiit, the Wit ſhall ay fo, Breif 3 1. ＋ two parts ars demanded in x 
er J confefſe the Law is fo in wa it, b renn 
a Conveyance, foz if I be ſcifed of a Þ ue. not iy g Fine, ate lame is but 
the ſaid Bannoz, it is clear it ſhall een 
And as to the pincipall matter A c ebe, 8 rn 
2 — and WW ife, if ſhall be —— my = go 8 1 * 
n 4 . 5 a 7 . 
horn of fe e cn bt Gem, nd thee 
F 
the reverſion being within a ah : as le vyed by Tenant foz life, and he in 
be reverſed as to him in the Re berfi 3h er ney the Fine thotl 
hereit hill be intenved the Inheritance of the Wife, and that the Baobaind 
nothing but in the right 5 ance of the Wife, and that the Yusband 
to the whole, foz nothing g his Wife, and therefoze thee ſhall be reffozey 
palleth from the Yuoband, but ho is named with his 
| N Wife 


By, , 
noms Af 9 


I. 1007 


b cage and Paxlins. - 
5 Caſe. 


Wife only fo confezmitp, 11 H. 7. 19. A takes to Wife an Jnherettingy 
is attainted of | Felony, the King ſhall have the Land p:eſontly, by n 
apprateththat ali is in the Wife, and fhee thill be reft92od to the wholgy 
the Judgement tht be acco2ding to the two Pzoſivents cited vefoze1 Any 
the Pzefident cited 7. Eliz- the ſame is nob fo the pur paſe, fo2 the f. 
Busband was a ſtrenger to the Fine, fo which it Chould be abſurd to vg 
the Fine as againſ{him : Egerton Solicitoz Generall ; Pzeſidents arg 
ſo holy, quod violarinon debeant, as to be rule to other Judges, in pers u 
and J-conceive that the Fine ſhall bs reverſed as te the Wife only, 
Fine is but a Conveyance, and the Yusband may lawfully convey the f 
of his Wife ko his life , and if the Yusband, alon had levyed the 
the ſame had bounden the Mike during his life, | a woman eſſe fo 
taketh to Yusband him in the Never ſion, and they joyne in a Fine, the. 
then being within age. now in a Wait of Gersz bzought. thereof, the 
chall ſtand as fo the Inheritance of the Pusband , but ſhall be reverſen: 
the In reſt of the Wife, Coke, it ſhall be intended here, all the Intereſt 
eſtate in the Land to be in the Wife, as 20 H. 7: 1. Where tbe Yi 
ad Mile are pouched, it ſhall bs intended by reaſon of the Warranty of 
Mie only, and ſo the Counter-plea Mall be of the ſeiũn of the Wife and 
Anceſiozs : Wray, when the Yusband and Wife joyne in the Fine, it 
be pzeſumedz the Jnherifance of the Wife, and ik it be otherwiſe, it 
to be ſpecially ſhewed, and as to that which hath been ſaid, that if the VNus 
alone had le byed a Fine, it ſhouty have bounden the Wife duving the li 
the Busband. Sela s hon tut ſuch Fine is but a diſcontinuance, but 
right in the Wife, but when the Hus band and Mule joyne in 


Fins, all palleth ont of her, and if the Fine in ſuch caſe foz the Inhe 
| thall bs reverſey in all; to ihm ongs the Free-holy, any fo whom: i 
reddat againit 


be attendant} Gawdy, 12 H. 5. 1. In a Precipe quod 

they vouch leverally, the Woucher was not retetden, and vet they might 
ſeverall Cauſes of Youcher, but the Law pzeſumes they are Joynit-teng 
and have a joynt cauſe of Uoucher, if the contrary be not ſhewed : And a 
wal ds Jnvgement was given, quod finis predict. reverſetur, and Wray 
had confozmied with many of the other Juſtices, who were of the ſame 0 
on. Gawdy, the Fine ſhall be reverſed in all, foz this is an Erroʒ in Law 
the Court, F. B. 2 1. D. Foz by this Fine the Þusband- giveth nothing d 
ded f2om the eſtate of the Mile, but all paſeth from the Wife, and ther 
all ſhall be reverſed, and if the Fine ſhould be reverſed as to the Mile 
then the Fine le vyed now by the Husband alone is a diſcontinuate; by 
the Wife by the common Law ſhal be put to her Cui in vita, and that is not 
ſon, alſo we cannot by this Ne verſall, make the Conuſee to have a partic 
eſtate during the life of the Wife : And therefoze the Fine ts to be reve 
foz the whole, and as void foz the whole to the Conuſee. 18 


Trin. 36. El. in the Kings Bench. 
CLVIII. Cage d, Paxlins Caſe. 


Das Cage bzought an Action of Treſpaſſe againſt Thomas Paxlia 
F Lreſpaſſe done in a Cloſe of Wood, called the Frith. Cloſe, and in 
Parke, and foz taking of certain Loads of Mood: The Defendant pleads 
that the Carle of Oxford was ſeiſed of the Bannoz of W. of which the plac 
where, &c. is parcell, and leaſed the ſame to JS foz yeares, excepting 
Woods, great Trees, Timber-trees; and Under:woods, &c, And covenals 
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7 * and Pexlins 
Caſe. 
ted with the Lee and his Allignes, that he might take Pedg / boot, and Fire- 

ſuper dicta premiſla, and ſhewed further, that the ſaid IS aCigned his 

E unto the Defertdant, and that he came to the ſaid Cloſe called the 

Frich-Cloſe, and cut the N ood there foz Fire, boot, as it was lawful foz him Leaſe of 
ts doe, Sc. And note, that after the Leafe afozeſaid; the ſgiv Carle had aſſu- Hands excep- 
red the Inheritance thereof to Cage the Plaintiff, And it nas argoen ty ting che wood. 
Godffey, that thoWefſee cannot fake Fire-bovt in the ſafd C lofe, foz the wood 
&cz4s excepted, and Was ne vet vemiled, ant by the exception of the wood, the 
ſagtothoreok is exceptey 5 Sev 46 E. 3. 24. Aleaſedfo; life certain Lands re- 


| ferving tho great wood, by that the ſoils ane is referved, yi. 33 H. 3, to Rey 


39. 28 H. 8. 13, And be the wozds of the Covenant; the intent of ; , „, 


the Leo appearfth, that the Leſſee ſhall habe ire-bvot out of the refi- 
t 


3 with prædimiſſa: 


and A 
Leffee1 
fozfe 


#ftraihed to predic 


bes, 
an the other woods are excoptes; but not the ſsilt: As if a man grant all his 
de in D. Land, Þeatow, Paſture, and woods thereby paſfeth, by ercep- 
Hamel this Cloſe of wood, the loite affe is exte pted, and he concetved, that al- -- , 
though alt the woods be excepted, yet by Me Covenant an Jnfereff paſſeth to 2, 
the Lefſee, ſoas he miy take its. boot t being put to his Agion of Eos . . 
tenant: As 21 H. 7. 30. A. leafeth unto B. oz life, and Covenants in the /9- 198 
Andenture of leaſe, that he ſhall de diſpuniſhed e Mat, although the fame be 5/4. 
wu by way of Covenant, vet it is a good matter of Bar b. ing all by one, . , 
: And afterwards J nt was given foz the Plaintiff,as to that 
Cloſe of wood called Frith-Cloſe; but as to the Parke, foz the Defendant, foz FH . * 
the Frich-Cloſe was all exceptep, ſeil. the wood and the ſoile : And theſe woꝛds, 7-4 439 
ſuper præmiſſa, ſhalt be intended ſuch things which were demiſep, and na o⸗ TE 
ther, ann by this Covenant, the Leſſee hath power to take the wood upon the 
Lands, although that the wood be excepted, foz the ſotle was demiſed and 79 
© alt rit be puniſhed in Treſpaſſe, and put fo his remedy, by Action of Co-, , 
aga Y-efſoz : And by Wray, there is nat any colour againſt the. , 192 
Plaintiff to the Frith Cloſe,if not that the Deferivant had averred, that there 5 | 
t5not arty wood upon the other Lands not epcepted but demiſed ; And this % //7- 
Wozd, Præmiſſa, doth nat extend by conſtruction to this mentioned befoze, be- 
ing excepten, but only to the things demiled. 


Mich, 


Aſſumpſit. 
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.. Trin, 30. Elz. In the Kings Bench. 1e 
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CLIX. Rivett a»dRivetts Caſes 
711 m4 


LbDmund Rivett bzonght an Action upon the Caſe againſt George N 
Land declared, that where it was pꝛetended to the Delendant, that 
made his Will „and by the ſame deviſed certain Legacies to the Delem 
and the Plaintiff upon that had ſued in the Pzerogattve Court of Canter 
foz to dil pꝛove the ſaid Mill: And if he proſecutus fuiſſet, he might han 
P20ved the ſaid Mill, and —— the Defendant of his pꝛetended Li 
cies: The Defendant in conſideration that the Plaintiff; ultra non-prog 
ret, did p2cmiſe to give to the Plaintiff one hundred pounds: and avey 
that he had ſurceaſed his ſaid ſute; And further declared, that licet the Dy 
dant, ad hoc requiſitus fuerit tali die & anno, & c. It was moved in arri 
Judgement, that here is not any conſideration,fo2 the Defendant hath nose 
mee to compel! the Plaintiff foz to ſurceaſe his ſute , foz there ia nat 
croſte pzomile ſet fozth in the Declaration; And although that he doth 


..teaſe his ſute , vet he may begin the ſame again, and thersfoze the Plat 


dught to have ſhewed in his Declaration a Neleaſe oz other diſcharge of it 
217 was 3 Elz. re by Bendloe. A wos bound unto B in tig 


pounds, and afterwards A pzomiſed to B, that in conſiveration the la 


ſhould. not be dammnified by reaſon of the ſaig Bond, ta give the ſai 


4 9 8 it pꝛomiſe B bzought an Action upon the Caſe, and 


that the Defendant was nat damnifted by reaſon of the ſaid Bond 1 


Requeſt. 


was adjudged,that the Action was nat maintainable upon that matter, het 
that the Plaintiff did not ſhew in his Declaration, that he hav releaſed| 
Nr diſcharged the Defendant ol the ſaid Bond, and ſo no conſivergl 
in cc e. | F "116323 3 3 1.4 Wo. 
Another Exception was, becauſe the requeſt is not layed. certainly. but g 
rally,licet requiſitus, and doth nat ſay by whom he was required, oz what 
to do: And afterwards a Paeſident was ſhewed , Trinit. 28. Eliz. rot: ö 
betwixt Smith and Smith. An Aumpſit, in conſideration that the Pla 
ſheuld not implead the Defendant upon Bond: And the Plaintiff had Jul 
ment to recover. And as to the requeſt it wis ſaid by Kempe, that thers 
many Pzelidents , that a Requcft generally levyen is ſufficient : Anda 
wards in the pꝛincipal Caſe Judgement was given foz the Plaintiff. N 
| Trin. 30. Elm. In the Kings Bench. 5 
C XI. Wheeler 2nd Twopgoods Caſe. , _ *. 
7 Heeler bzonght an Ejectione firms 7 97 Twogood,and it was f 0 | 
by lpectal verdick, that the Carl of Oxford was ſciſed of the Panne 
Hornely,tn Which were divers Copp⸗holds: And that the ſaid Earl leaſed! 
ſaid Pannoz fo one Heywood foz one and twenty veares, to begin two pes | 
after. Except all caſualties and pzofits of Courts , which ſeverallp did y 


paſſe the value of fix ſhilltngs eight pence. And afterwards the Earl h 
gained and ſold the Reverſfon to Anthony Cage: And afterwards a cdl 

ſition was made betwixt Anthony Cage and the Leſſce ,' by which the L 
did grant and covenant to x with the ſaid A Cage, that he would permit the 
Anthony Cage peaceably to hold the Courts and to take the pꝛofits to his i 
uſe, Proviſo, that the ſaid Leflee ſhould have the Rents of the Copp⸗hol ders 


Free⸗holders: And afterwards the Leſſee granted over his Intereſt in 


1 
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Stretton and Tay- The Queen againſt Lewjs, 11 
lors Cale. Green, and others. 


(7 Term. It was moved by Towte, that by this Exception the Court Bay 
ron is nat extepted noz ſevered from the Þanno2,noz deftroyed , foz it is inct- 
dent to the Pannog, and this Covenant betwirt the Leſſee and Anthony Cage Corenant 
"ars de fairs 144. and 29 E 3. Burr. 280. and ſee 37 H 8. and 1 E 6. Br.“ 

xeaſes 60. That where I 8 Covenants, & conceſſit to I N, that he Hall 

have twenty acres of Land in B foz one and twenty yeares, it is a good Leaſe, 

fo: this wozd conceffic is as ſtrong as dimiſit. And it was moved, that here 

the Cart leaſed foz yeares to begin two yeares after, and the Leſſee being in 

poſſeſſion; doth continne it after the two years, and afterwards befoze any en- 

try the LeCee allignes over his Intereſt, that the ſame is not a good grant, but 

only a Right : But by the whole Court the grant was holden good , notwith⸗ 

tanding the ſaid Exception: And it was holden alſo, that the Covenant (ut 

ſupra) Was void , foz although that Anthony Cage hath aitthvzity to hold the 

Courts,yet it ought to be in the name of the Lefſee, 


— 


— 
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Trin. 30. Elia. in the Kings Bench. 
CLX1. Stretton and Taylors Caſe. 


"Tretton did infome again Taylor upon the Statute of WMury : Quiſe-, 
quitur tam pro n pro ſeipſo ; And the Mueens Attoz- upon the Sta: 
ney entred upen it, &c. non vult proſequi, ard that was —.— Bar again cute of Uſury. 
Jnfozmer foz che whole: And by Wray, the fame ts not any Barre fo the Neraxit by the 
aamer, But Popham the Attoꝛney at faiv, that by the favonr of the Degen Arcor- 
Court ho wouly maintain tv anthozity of his place , which his Pperpceſſozs bind the Infor= 
hadenjoped,fo2he faiv, it cannot be found by any Recozd in this Court, Comy mer. | 
mon Pleas,oz the Exthequer, that the Jnfozmer had pzoceevded where the At, & Tess 
tozney General had made ſuch an Entry, foꝛ we have not ufed fs do it without 
great conſideration, fo if the Infoamer hath ceaſed to pꝛoſetute the Sute two 
uthee Termes, then we uſed to enter a Non vult proſequi. Foz it is not 
reaſon that the Subject ſhould be molefted 02 attendant ſo long without juſt 
tauſe and it is not againſt Law, that in perſonal @mts the act of one ſhould 
pꝛeſudite the othet: And the Queen is the pꝛinci pal party in this ſute, fox 
the Replication ſhall be made in the name of the Queen only , and not of the 
And afterwards by Award of the Court it was ruled, that that 
Entry by the Attozney is not any Barre, quoad the Infdzmer, ſo if the Queen 
be Nonſuit, ſo the Nonſuit of the Infozmer is no Barre againft the Aueen: 
my ſaid, that ſuch was the opinions of Anderſon and Gawdy Jtfft- 
15 | | 


Trinit. 30. Eliz, in the Kings Bench. Intrat. Hit. 30. Elis. 
Rot. 10. | | 


+ CLXIF. The Queen againſt Lewis, Green, awd orbers. 


Þ Infozmation fo2 the Queen againft Lewis, Green, and others: The. , e & 
Cale was, Ring E 6. was ſeiſed of the Pannoz of Stepneth,anmd twenty as | . 
ces ot Lands in Stepnerh , called Stepneth Marth, and of another March alſo my C1812 
tallty Stepneth Marth, and granted unto the Nozd Wentworth and his Yeires Kin * 

Ye Pannoz of Stepneth in the County of Midd: Nec non mariſcam in Stepneth, 8. 
el. Ste pneth Patch in com. prædict. nec non omnia terr. & ten. eidem 
nerio ſive premiſſit pertinent. And if the twenty acres , called Stepneth 
J Darth; not parcel of the ſaid Mann pale, oz not, was the Qneffion': COR, | 
4 . a 


N 
» 


hy 


Y 2 CSC 2d. 


3. "= * : A. 


The Queen againſt Lem: 


Green, and others. 


that they ſhall paſſe : Mere this grant doth conſift of thzee parts; 1. 
grant of the Pannoz ; 2. Nec non mariſcum in Stepneth ; 3. Nec non omg 
terras & tenementa dicto Manerio (ive præmiſſis pertinen. And by the (ets 
clauſe theſe twenty acres ſhall paſſe, be the ſame parcel oz not, and the lat 
woꝛds cannot referre to that,foz it is certainly expʒeſſed before. And the 
lately agreed in the Court of Wards betwixt Bronkor and Robotham wagy 
ted, which was, That the King being ſeiſed of the Pannoz of Sandridgy 
Newnam, parcel of the peſſeſſions of the Ponaſtery of Saint Albans, a Jar 
of the Pannoz of Newnam extended into the Pariſh of Sandridge,and the Yiy 
granted the Mann of Sandrige,nec non omnia, terras & tenementa ſua in 
dridge, dicto nuper Monaſterio pertinen. nec non omnia, terras & tenementyhy 
dicto Manerio de Sandridge pertinen. By which grant, although that the li 
clauſe doth reſtrain it to the Bannoz of Sandridge, vet the general woda qi 
ſecond clauſe ſhall extend to make paſſe all the whole Pannoz of Neway, 
which extended into the Pariſh of Sandridge , anda Decree was in the 
Court accodingly. | 7 
At another day the caſe was argued, and the caſe put to be thus. Ring 
was ſeiſed of the Þannoz of Hackney and Stepneth in the County of Ml 
within which was a great Parſh,called Stepneth Parſh, parcel of the am 
of Stepneth , which the King had by exchange cf the 1Biſhop of London, ay 
there were alſo twenty acres of Lands which were lying in Stepneth g \ 
and were known by the name of Stepney Parſh, late parcel of the poſſeltiy 
of the Pziozy of Grace, and granted unto the Lo Wentworth and his e 
Dominia five Maneria ſua de Hackney & Stepney , nec non mariſcos ſug 
Stepney in Stepney prædict. nec non omnia Maneria terras & tenem. & mai 
dictis Maneriis aut cæteris præmiſſis pertinen. If theſs twenty acres 
in the general woꝛds in the fir ſt Nec non, oz if the woꝛds in the ſecond Rae 
( dictis Maneriis percinen. ) doth reſtrein the generality of the firff wo; 
the queſtion: And by Phillips the twenty acres doe not paſſe, foz the gen 
the King ſhall be alwayes taken to a common intent: And becauſe hen 
King hath theſe Parſhes by ſeveral titles, that March only ſhall paſſe, ! 
by general entendment ſhall be intended to paſſe, ſcil. the great Parlh, v 
was in truth parcel of the Pannoz of Stepney, and not the twenty acres 
the King hath by a ſpecial title, although that, ex vi termini, the grant aa 


Grants of the tend unto it: Alſo the grant of the King ſhall be taken, ſecundum intents 


King taken 
according ro 
his intent. 


Regis, and not in deceptionem; and here it appeareth , that the inten 

King was not, that theſe twenty acres ſhould paſe, i. the King grants 
ria ſua & terras,and all Lands,&c. iiſdem pertinen. but it is not part i 
thing pertinen. to thoſe twenty acres, therefoze his intent was not foi 


them. Secondly, the grant is to have them as fully as the Biſhop of Lax 


had them, without mentioning of the Pzioz. MLhirdly, as fully as the 

had granted them to us, but the Biſhop had not granted theſe twenty ach 
to the King. Fourthly, in the Letters Pattents the King recites the wi 
of the Pannoz of Hackney and Stepney, but no value of the twenty acres ( 
re, what difference there is betwixt Stepney Parſh,+ the March of Stepney» 

to the firſt, the grant is, iiſdem & ita præmiſſis pertinen. which wozd pref 

includes the pꝛemiſſes oʒ otherwiſe ſhould be void : Secondly, the woꝛds as 

Biſhop had, and as amplie as we have from the Biſhop are ſurpluſage, au 
hil operatur by them. And if the King had not the lame of the Eicher 
not material. but they ſhall paſſe notwithſtanding, becauſe by a ſpecial nai 
As if the King grants to me Manerium de Dale, quod a nobis nupet concel 
fuit,and in truth it was not concealed , pet it ſhall paſſe by his ſpecial 
But if the grant had been; Proviſo, that if the ſaid Pannoz were conte cd 
the ſame had been good, foz it is good by way of Proviſo, but not by refer 
As to the valuation the ſame is not material, foz who can reſtrein the ha 
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Piers and Leber- 
ſuchs Caſe. 


—-nd.to ſuch a Pziozy, quas nuper conceſſimus patti, of the Patentee, al- 

peru the King had not ever made ſuch a grant, yet it is a good grant to the 

cauſa qua ſupra. Gawdy Jyftice conceived, that the twenty acres did 

dalle, and he confeſſed the caſe betwixt Bronkor and Robotham to be good 

1aw,foz there the intention is fully, that all appertaining to the Ponaftery, 

it were parcel of the 02 of Newnam oz of Sandridge,paſſeth, 6 E 

whe Ter A man leaſeth all his Peadotws in A containing ten acres, 

whereas in truth they are twenty acres, all paſſeth,8:c. And if the King grant 
the 


nozof D to A; and further ſaith, Damus & concedimus, ſo freely as 
1 $ hay it, and I 5 ne ver had it, vet the grant is good : And as to the miſreci, 
tal of the value, the ſame is helped by the Statute. Clench Jnftice to the 
ſame intent; and the Jury hath found, that the twenty acres are parcel of 
Stepney Wray to the ſame intent, | againſt expꝛeſſe woꝛds no favour 
ſhall be given tothe King. And note, that the Marſhes pertaining to the 
Hannoz are in the third clauſe, ergo, the Parſh in the ſecond clauſe ſhall be in, 
tended a Parſh-in-groſſe , oa otherwiſe it ſhould be idle. And afterwards 


Judgement was given againft the Queen. 
Irin. 30. Elis. In the Kings Bench. 


CLXIII. Piers and Leverſuchs Caſe In Ejedb ions 
| firme, 4 | PET 0 


Trans found by ſpecial verdic, that one Robert Leverſuch Gzand-father of 
the Defendant , was Tenant in tail of certain Lands, whereof, c. and 
made a Leaſe foz yeares to one Pur. who aſſigned it over to P father of the 
Plaintiff. Robert Liverſuch died: W his Don and Heir entred upon P, who 
re, entred. W demiſed without other wozos the Wand to the ſaid P foz life, 
the remainder to Joan his Wife foz life, the remainder to the Don of P foz 
life with warranty, and made a Letter of Attozney therein to enter and deli⸗ 
ver ſeiſin accozdingly. P dyed befoze that the Livery was executed, and af 
terwards the Attozney made livery to Joan. W dyed; Ed. his Son and Heir 
entred upon the N ife, he re-entred, and leaſed to the Plaintiff, who upon an 
ouſter bzonght the Action. Heale. When P entred upon W Leverſuch-the 
iſſue in tail, de was a dilleiſo2 , and by his death the Land deſcending to his 3 7e. 292 
Beir, the entry ol W Liverſuch, the ie in tail, was taken away: Cook con- 
trary. P by his entry was not a viſſeiſoz,but at the Election of W, foʒ when P 
attepted ſuch a deed from W, it appeareth that his intent was nat to enter as a 
diſeiſoz ; and it is not found that the ſaid P had any don and Heir at the time 
of his death, and if not, then no diſcent ; and there is not any diſſeiſin found 
that P. expulit Leverſuch out of the Land. And Judgement was gi ven a⸗ 
gainſt the Plaintiff. And Cook cited a Cale which was adjudged in the 
Common Pleas , and it was the Caſe of Shipwith, Gzand / father, Tenant in 
"oy Father and Don; The Gzand-father dyed, the Father entred and paid 
e Rent to the Lefſoz, and dyed in poſſeſſion, and adjudged, that it 
ws not anp diſcent, foz the paying of the Rent doth explain by what 
title he entred, and ſo he ſhall net be a Difſeiſoz but at the Election of ano⸗ 
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Severe and Page and Jour- Haviehlome and © 
den Caſe. dens Caſe. Harvies Cafe. 
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Trin. 30 Elis. in the Kings Bench. 


CLXIV. Severn and Clerkes Caſe; 


Ye Caſe was, that A by his Deed Poll recited, That ( whereas be Wag 
Agreements. J poſſeſſed bf certain Luvs foz yeares of a certain Terms Be goodaly 
lawful conveyance he alligaod the ſame to 1 8, with divers Covenants, A 
cles and Agreements in the ſaid deed contained, which are 92 ought to by with. 
fo2med on his part. It was moved, if this r2cital (whereas he was) \ 
an Article 02 Agreement within the meaning of the condition of the (aid Wy. 
ligation, which was given to perfozm, &c. Gawdy conceived, that it igang 
greement : Foz inſach caſe J agree, that Jam poCeſſed of it, foz every thing 
contained in the deed is an Agreement, and not only that which J am baun 
perfo2m : As if I recite by my deed,that J am poſſeſſed of ſuch an intereſ 
certain Land, and aſſign it over by the ſame veed , and thereby covenant 
perfozm all Agreements in the deed,if J be not poſſeſſey of ſuch Intereſt, he 
covenant is bzoken. And it was moved if that recital be within theſe w 
of the condition (which are oz ought to be perfozmed on my part.) And ſoup! 
were of opinion, that it is not within thoſe wozds; fo2 that extends only in tut 
rum, but this recital is of a thing paſt,oz at the leaſt pzeſent. ® 
Reeiral.' Clench. Recital of it ſelf is nothing, but being joyned and conſidered wh 
2+, 281, thereſtof the deed it is material, as here,foz againſt this recital he cannot ij 
Yao. 20. bhat he hath not any thing in the Term. And at the length, it was clean 
reſolved , that if the party had not that Antereſt by a good and le U cony! 
unce the Obligation was fopfeited. ; 


Trin. 30. Elix. in the Kings Bench. 


CLXV. Page and Jourdens Caſe. 11 
i] 
I:cſpafs. N Treſpaſſe betwirt Page and Jourden the caſe was : A Woman 2 en 
Lin tatl took a Yusband, wbo made a Feoffment in Fee and dyed. 
Wife without any Entry made a Leaſe foz yoars : Jt was moved, that 
making of ths Leaſe is an Entry in Law. Ag if A make a Leaſe foz yi 
A general en- df the Land of B, who enters by fozxce of that Leaſe 5 nao the Leſſoꝛ Vir 
cry amounts to dn Entry is a Diſſeiſoꝛ. And it was reſolved, that by that Leaſe, that 
\ aileihin. Free⸗hold ts not reduced without an Entry. M 


fc 
N 
ſt 
ti 
EL 
ea 
m 
ar 
tu 
A 
m 
ne 
G 
wi 
of 
Al 
fil 
hi 
an 
to 
Ac 
tat 


Irin. 30. EH. in the Kings Bench 


CLXVI. Havithlome «nd Harvies Ce. 

AGionupon Avichlome bzonght an Agion upon the Statute of 5 Eliz, cap. 9. agaus 

ne of Harvie and his Wife fo2 the penalty of ten pounds given by the is | 

EH cap. 9. Statute againſt him who was ſerved with pꝛacels, ad teſtificandum, &c. A ; 

Ho, 120, Doth not appear, not having any impeviment,&c, and ſhewed that pꝛoceſs 

2 5% es ler ved upon the Defendants UW ife, and ſufftcient charges, having regard 

# her degree and the diſtance of the place,&c. tendzed to her, and pet ſhe did 
45.4 Appear, And it was found fo2 the Plaintiff, Jt was moved in arten 
Judgement, that the Declaration is not good, becauſe the Plaintiff in ſett 

fozth that he was damaged foꝛ the not appearance of the c ite accoꝛding 

pꝛoceſs, hath net ſhewed how damnified : Alſo it was moved, that a Fo | 
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5 ad Haſe "MI C Mucket and Cole; 
5 ſer Cale. Caſe. 


ſ „ foʒ no mention is made of: a Feme Co- 
SN de Matte Wel, cap. 25 * a Feme Covert 
. been xx hold allele mpeiſoned. Alto 
her | 2 8 ae to the Wite, 


25 e dn ni CI 541. 70 
damniſied, yet is ed. 2. Feme Coverts are 5 ed 355 Conπ,j,Ʒ. RA 
wh 8 — it thould be a great milcheit fo it might bs 2 eden 
might be the only witne \ Keme Coverts,t they had not been 
aue excopted, had been within the $ of Fines. A Locs 
wife ot e appear,therefoze t tender qughL.to. be to yer Any of A 
Judgement was given fos the Plaintiſt. | 


Paſeh. 30. El. i in the Kings Bench. 
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XVI. Deltlby endHaſſals e. ie 


N an Adgion upon the Caſe, the Plaintiff declared that the Defendant in , 192, 
Lear ration that he had retained the Plairitiff to go from London to Paris 
to Þ ze pop Ling to the p3zofit of the IETF to 
1 fo content im, an to give and every 
fm of money! ch be ſhould expend there th — e 9 
that de was contented fteptoper Auf ee 
Dekendant retuſ fo pat DEF 
cauſe there isnot x time gt ide nic 
ment, foz the ſame LULL ; r 17 
OC hs "Bn 
twenty pounds to another upon requett, althougt 
Aſſumpfit, yet if the we and tinie 1117 Vale 
ny tinesVath 4 d, foʒ no Actic 
notification of his „ ho 1 ae «ion 
Gawdy, the 4.5 of 1 — Action is the Aſſu 
ithout Teclarafion, and thereof notice on 10 be Lk 
e duty, but not to enfozce the Pont ſe, baf.in your caſe, CE, q 5 
wpfic will not lye.; But here it being but converance, the 176 8 0 
time and place is net neceſſary to be 45 the generall fazme 
ſerve, foz it is but indurement: As if a man will plead a deviſe of goo 
him, arid aſſent of the Erecutozs fo take them; he need not to ſhew = 
and place ofthe aſſent. Gawdy, at atiother day, ſaid that Judgemen 
to be given foz the Plaintiff, the Aſſumpfit is the ground and caule of 
Action, and the chewing of the contentment is only to reduce the Action 0 2 
tainfy : And Judgement was given foz the Plaintiff, 


Trin. 30. Eliz, in the Kings Bench. 
CLXVIII. Musket and Coles Caſe 


Wala Musket bought an Action upon the Cale againft Cole, and des /. 75 
Ms ed that in conſideration, that the Plaintiff had-payed unto the De⸗ 

Mt ftp ? thillings, foz the Debt of Symon his Bon, the Defendant pzp- 
miley to deliver to him, omnes tales billas & Obligationes, in which his Don 
damen to him ; which thing he would not doe, and 1 by Uer- 

foz the Plaintiff : And it was moved foz ftay of Junge. 1 
Plaintiff had not averred in his Declaration, that the ſaid, ctemant b j 
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Wils e: Dbligetions, lis n ven to the 
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ee ee Bits in er; tan. And 
ai am e eee 4 
Aces ic Connties, and fo 
, e Waintiff dect 444 
the laid Covenant, and that he had A Deferidant mites) 
offment unto him of all his Lands and Tenements in the ſaid Counties; 
the plea was not allowed, f the Land is not in demand, but only damage 
be recovered. Dee alſo 46 E 3. 4. and 20 E 3, And in the pꝛinc ipal caſy 


Plaintif hath time enough'foz the ſhelvingito the Jury what Bils oz D 


tions foz * infkructing of the Jury of the — 


Trim. e. in the Kings Bench... 


Arp . 5p 8 ale cage 14. = 
th was a is moved in att 


E ud; | en Jere was mar Ah tine, ouxht a 
7 to both vi us 5s afozeſatd, oz padre are ſe x SE 


icatren, abſ tal tauft fa, doch not anſwer to both. Cook, 
8 (Coal ) i, nome en Collett Which mae ve referred to every « 
le&ivum, abet i bed. reddendo fingula fi „ and their Iuftifica 
A 1 139 dut one matter, mothe Defendants might.Have all jopned in one ita. 
9.1 an Rene depend a pon one matter, butare ſeveral canſes, foz two jul 
7 reafon Intereft,antthe'thicy foz the pzeſervation af the Peace: 
by tur and the whote Court. JAlthough.i e not a good.fazm at pleadin 
reaſonable conffruction this wozd (Cauſe) ſh ali be referred to every ci 
ko the pteaving fhail be maintained: And afterwards Judgement v 4 
foz the Plaintiff | | 


Trinit. 30. Elz. In the Kings Bench. Tatrat. Hi!l. 30.8 
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CL XX. Cater and Boothes Caſe. 4 


vn tut ice the Plaintiff veclar t 
coma, "WW * Ee 


at de dene hs beſt endeavour to pzove the Will of 1 5, 
pzocate Letters of Abminiſtratian, by which be 
ITY Tam Hint ta the Plaintiff, which he had not rong, lic 


Kc. The Dekendant pleaded , that he came to Dodd Vl 
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2 CLXXI. Piers and Hoes Caſe. 3 


NB anKaion of Treſpatte, it iu found by ſpecial verdict, that A feiſe of 
Kenias rixht of his Mike, being her Adynture by n fozmer Proband, he eIpaſſe 
and hin dite made a Feott ment to a ranger and his Brires, Habend. tothe C ( 
ue ache efxanger and his Meites dur ing the life of the Wife only. Shutles , 77, S. 
worth the ſame is a fozfettuve;fb2 if the ſame Feoffment han been without any . 
ale expꝛolted then it ſhould be to the uſe of the Feoffoz and his Yeires, any be 
| te a ſoꝛfeitutre; and as the raſe is herr it is alſo a fozfeiture , foz bu- 
life ol the Mile the ue is expꝛeſi to the uſe of the Feoffee and his 
Yeires, ard the remainder ofthe Fee-fimple is to the uſe ofthe Feoffez , ſcil. 
tdy-Pasvand and his Heires. - Popham, J conceive that here is fozfeiture, fc 2 
e ae ſeveral Mmitations, limitation of the eſtate unto one and of the uſe un- C G4 
wanehor t And the wars ( Las the life of the Wife ) do not referre ta the 2 e. 20% 20, 
tate vitt to the ue, wild proximum anrecedens; And he reſembled the ſame , 
the ale of Leonard Sturton, in which he was of Conncel; A man granted” G /©/ 
Linde, Habend. untothe Gzantee, to the uſe of the Gzantee, and the Veires of As, 57 2, 
Way; the ſame is nu eſtate tail in the Gzantee, but only an eſtate foz life, 
laue Limitation of the uſe cannot extend the eſtate; Cook contrary. The 
caſt is;that A, M ite ot one Picrs, being Tenant fo3 life of the Joynture of the 
fald bert tet k — — Noe thev voth by Deed grant totum ſuum Meſſuagi- 
an tu one Olarke, Habendum to him ann his Heires foz the life ot the Wife on- 
chat here is not any fozfeiture, foz it is but one intire ſentence: 
ifthere bs a vouble-coriftrugton of a deed, that which-is moſt reaſonable - _ 
bun be baten, as wzong be not done, and therekoze theſe words (foi the life 8 
bf the Wife ) ſhall referre unto both, ſcil. the eſtate and the uſe,” and their in⸗ 
tent was not to commit a fozfeiture > as appeareth by the woꝛds of the * 
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cannat ceſſe by two 4 7 
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Court, an 


wut, 20 7 
judge accozding to i 2 2 ac capi DEE. 
RN CG 7952 7. acta Lalit 
pall Caſe, the wozvs- 1 Feoffment ſhall be {6 expanded, if 
eſtate be 2 and n 1 
| 3 contrary, the Caſes put by Coke are not like to the Caſe ing 
on,; Foz where the Rent is dut of both eſtates, theſame is but r 
the Rent is in reſpec of the Land, and becauſe he de parts with both e * 
is xeaſon'the Rent ittue ont of both, and the like reaſon is ol the Caſe 
uſe, foz if a man makes a Leaſe foz life to A, the Remainder overi} | 
ſameſhalibeto. their uſe reſpectively, and if he doe er pꝛeſſe the uſe, the 
Gall be accozvingly, and ſhall bind both eſtates, but there Clark hath 
eſtates, one by the common Law, and the gather by the @tatute ; 5 
wozds ſubſequent (foz the life of the wife only)-cannot refer to both ef 
gives Lands to nne aid his Yeirs foz fozty/years, the ſame is but 4 
Terme foz peares: But it a Feoſtment in Fee he made to one and! 
to the uſe ol another faz fozty veares, there the ee paſſeth to the Fec 1 
the Terme to Ceſtuy que uſe. Gawdy conceived, that it is not any: '0; 
foz theſe woꝛds (during the lite of the wife only) were put in the Deed 
pzeſſe the intent of the parties, and therefoze the — all not be 
he concerved/that they were put in, to exclude the fozfeiture, and £ 
they ſhall ſerve foz: that purpoſe: And aftexwards it was reſolis 
all the Juſtices except Gawdy, that it was a fogfeiture, faz by the 
ment:the- Fee-fimple paſſeth, and that to the uſe of the Feoffoz, and the⸗ 
;g And the ule are ſeverall things, and the limitation fo the life of te 
3 so. 167 J. 4 
8 cannot extend to both: And as to the Book of 2 4 H. 8. Br. Forfeiture 
| Wenantfo2 life aliens in Fee to B. Habendum ſibi & hæredibus ſuis, fl 
| Terme of the life ot the Tenant foz life, the ſame is not a foxfciture, 
whole is but the kmitation-of the eſtate : And aſterwarus it was a 
that it was a foafeiture, Gawdy continuing in his fozmer opinion: And 
ſaidthat he had conferred with the other Ae of their m andth 
pelo 715 that i is a fofeiture. mw 
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Toft and Tompkins Broake and Doughties 
; Cafe, 1 Caſe. 


——— — — — —— 


— 


Tu. 30. Elix. in che Kings Bench. Rox. 5 28. 


CLXX11. Toft d Tompkins caſe. 


pen a ſpeciall Uervic the caſe was, that the Gzandfather, Tenant foz Pifeonsind. 
life; the Remainder to the Father in taile, that the Gzandfather made a ance. 
Fealfment in fee to the ufe of huatſelfe kes life, the Kemainder to the Father , 7+ 
in Fee; And afterwards they both came upon the Land, and made a Feoff, , 
ment to Tompkins the Defendant: Coke, there is not any diſcontinuance up- 
on this matter, foz the Father might well wave the ad vantage of the fozfei- 
tary committed by the G2and-father, then when the Father joynes with the 
Gzamv-father in a Feeffment, the ſame declaresthat he came npon the Land, 
without intent to enter tog a fozfeiture : It was dne Waynmans Caſe, adjudg- 
din the common Peas, where the Difſeiſee cometh upon the Land to deli- 
vera Releaſe tothe DiCCeiCo2, that the ſame is mo Entry to revert the Land 
in the DiCeiſſee t Then here it is the Livery of the Tenant foz life, and the 
of him in the Remainder; and he in the Remainder here was never 
Fed by fozce of the tail; and ſo ms diſcontinuance: Godfrey; here is a Rey 
mitter by the Entry, and afterwarvsa viſcontinnance, fo2 'by the Entry of 
both, the Law Hall adjudge the poſſeſſion in him who hath right, &c. Gawdy, 
his is a diſcontinuance, fo2 when the Father entreth, ut ſupra, he ſhall be ad- 
judged in by the fozfeiture, and then he hath gained a poſſeCion, and ſo a diſ⸗ 
continuance, foꝛ both cannot habe the poſſeCion: Clench, the intont of him in 
the Remaiader when he entred was to joyne with the Gꝛand⸗ father, and wheu 
his intent appeareth, that the eſtate of the Gzanv-father, and his own alſs 
all pale, that doth declare that he weuld net enter foz the foꝛfeiture: Shute 


reed with Gawdy. 


1rimt, 30. El. in the Kings Bench. 


CLXXIII Broake ..»d Doughties ce. H. 31. Elis. 
Rot. 795. 


A Action upon the Cale foz wozds, viz. Thou waſt fozſwozne in the agion upon 
, A Court of Requeſts, and J will make thee ſtand upon a Stage fo2 it: It che Cafe for 
pas found foz the Plaintiff ; It was moves in arreft of Judgement, that the words. 
en will not Ive Foz theſe wozds, foz he doth not ſay, that he was there foz- (. V. 
wane as Defendant, oz witnelle: And Trin. 28. Eliz. betwixt Hern and 
8, thou was fozſwozne in the Court of Whitchurch; And Judgement given 
IN rr foʒ the wozds are not Adionable, and as to the reſidue 
ane wozds, A will make thee ſtand upon the Stage foz it, they are not Aci- 
nable as it was adjudged between Rylie and Trowgood,if thou hadft Juſtice 
adit feod on the Pillozy, and Judgement was given againT the Plain 
I Daniel contrary, thou walt foꝛſweꝛne be foꝛe my Lo2d cheif Juſtite in an 
e, theſe woꝛds are Aationable, foz that is perjury upon the matter, 
ween Foſter and Thorne, T. 23. Eliz. Rot. 882. Thou wilt falfly fo2- 
Win the Star-Chamber, the Plaintiff had Judgement, foz it ſhall be in- 
Mod that the Plaintiff was Defendant oz a Devonent there: And yet the 
2020! in the Declaration are not in the Cenrt of Star-Chamber. Wray, 
7908 art wozthy to ſtand upon the Pillozy, are not Actionable, foz it is but an 
plication, but in the wozds in the Caſe at the Bar there is a vehement in⸗ 
nt, that his oath was in the quality of a Defendant, oz Deponent; 


"ch Gawdy granted, in the Cale 28, Eliz. Zhou walt foz\wozne in whe: 
church 


fil . 1007 
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Gate fould and Fenn. Gomerſal and Bi- * 
„ Calc. ſhops Cale. 


Church Court, there the wozds are not actionable ; foz that Court is nat 
to you as Judges. And it may, be it is but a great Yonſe oz Panſtag 
called Whit church Tourt: But here in the pꝛinci pal tate it 
meant but a Court of Juſtice , and befoze the Judges there juridice, 
ſubſequent wozds ſound ſo much, J will make thee and upon a Stage 
And afterwards Judgement was given foz the Plaintiff. 4 


1 1 rim: GOoEl%, In the Kings | Bengh. 1 * 
CLX XIV. Oatefould d Penns Caſe.. 


[ | v7 | | | e Gs 1 114318 
(On North linne libelled againſt Penne iu the in 
Preſcription Court foz tythes in ind ot certain paſtures 1 The Defendant i 
for cytheo . pzahibition doth ſurmiſe, that he is Jnhabitant of South · linne, and that ti 
oe, 176 _ of mind, cc. every Inhabitantof South: lice having paſtures in Nonk 
H . 208, 265- hath paid tythes in Kind ta them unto the Uiccars of Sourh-linne, wheny 
"EY not refivent ,' and the Uiccar hath allo timeout ot mind paved 
An d. 74 Peaxſon of North · Inne fox the time being two pence fozevery acre, | 
this ſurmiſe is not ſufficient to have a pꝛohibit ion, fo upon that mattet 
Decimandi ſhall never come in queſtion, but only the right ot tythes,if th 
long to the Parſon of North linne, oz ts the. Uicar of South linne 
might have pleaved this matter in the ſpiritual Court, becauſe it-tonch 
right of tythes, as it wis certified in ths Caſe of Baſhly;by the Doc 
Civil Lay. » this pꝛeſcription doth ſtand with reaſon, fe2 ſug 
hath the Parſon ol North · linne. if any Inhabitant-there hath any Pa 
South- linne. And afterwarss the whole Court was ag:inft the-panhi 
foz Modus Decimandi hill never come in debate upon this matter, 
(hall have the tythes, the Aiccar of South-linne, o2 the Parſon of North 
and alſo the pzeſcription is not reaſonable. 


rin. 30 Eu. In the Kings Bench. 


SL. Gomerſall And Biſhopps Caſe. Hitt 31. mh ; 
Rot 175, 


BA libelled in the Spiritual Court foz tyth Bay, the Plaintiff C 

all made a ſurmiſe, that there wis an agreement betwixt the faid' 

and foz the yearly ſum of ſeven ſhillings to be paid by Gomerſall unto 

Biſhop faithfully pꝛomiſed to Gomerſall that Gomerſall ſhould have t 

of the ſaid Land during his life. And upon an Attachment upon aL 

tion Gomerſall declared, that foz the ſaid annual ſum Biſhop leaſ#l 

Plaintiff the ſaid tythes koz his life : And upon the Declarati n Bi 

demurre in Law foz the variance between the Surmiſe and the Decli 
fo; in the Hurmiſe a pzomile is ſuppoſed , foz which Gomerſall mig th 

Amon upon the Caſe ; and in the Declaration a Leaſe. But note, 

Durmiſe was not entred in the Noll, but was reco2ded by it ſelf, and! 

tlaration only enrolled. Godfrey, it was reſolved in the Caſe betwir 
Prohibition ton and Hunt, that an Agreement betwirt the Parſon and any of his Þ 
tor tythes. ners is a good cauſe to graut a P2ohibition, if he libel in the Spiritaal 
agaialt ſuch Agreement, becauſe the Spiritual Court cannot try if, 

will not allow ſuch a Plea. Curia, the Surmiſe ts as a Wit , fg 
ik variance be betwirt the ſame and the Declaration all is nanghf.” 


F err 
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CColebourne and Mix- 
;  ſtomes Ca ſe. 


_ 


— 


ä — 
mn 


Trin. 30. Elin. in the Kings Bench. 


CLXX VI. Colbourne and Mixſtones Caſe. Intrat, Hl 31. 
Elix. Rot. 146. 


ber 
a 


— 


the Deviſes. 
and 


the Iſſue in tall, after the death of his Ange ſtab, who paßt make a Lc ſe po 


wirranted by the Statute, ance accepts the Rent;the Leaſe igaffirmed - by 
if in plea p!eaving,the acceptance of the ſaid Kent fozth2ge yeares he pleanen. 
the ſame £learly is not good; fen no good Allue can be fake; 

This afceptance is not pleaded (as the Law wills) and in dhe 


t the which is not goa. | 
e lweareth another to e 
time, the ſame is a Leaſe in L; and if in pleading the 
to the ſame Land, he ought plead it as an exmoſſe i 
te; ant if the Leaſe be traverſed, he may give elng | 
id preſently by the deviſe , The eſtate foz life is in the Deviſee ang 
the Term ertind by it, and that is ſafficient foz the Plaigfiff ; And if there Eftare execu- 
ws any diſagreement the ſame is to be ſhewed on the other de. But if Al, . 
ire had not notice of the De viſe, hut dyeth befoze natice, the ſame amounteth 
unto a diſagreement. And as to the pleading of the Agreement, I conceive 
well enough pleaved, f if the Leaſe had not been ſhe might have entred 
| Fr 
uu not enter by reafon-of the ſaid Leaſe, de hath taken the . 
20ts which is an actual agreement , and as wrong as an Tatzy. f AA 
be ſhewen that the had entred into the houſe called the Marigold ,:of which 
 Doviſoz dvep filed in poſſeſſion, and that is a ſufficient agreement ſez the | 
whole,foz it 1g an entire Legacy. As $8'E-3. Uariance63. A the Key Afenc not to 


verſion of thzer acres be granted, and the-Tenant foz lite attozneth tos aue 3, 4 b 
cre, 


— — 


— — 


Strauſham and Ad- — hamberlain and 
1 —ealfes Caſe. 7 Hor ps Caſe. 


cre, it is a good attoznment fo2 the whole, fo2 he cannot ap poꝛtion his ent: 
and 2 E 4 13. At the Exetutos deliver unto the Deviſee goods to him e 
ſed to redeliver them to him again at ſuch a day, the fame is a good aſſent, aw” 
erecution of the Deviſe, and ide words of the re / delivery are void. G 
The deviſe doth not veſt the eſtate in the Wife until agreement, where d 
takes in a ſecond degree, as in a Remaimer the ſame veſts pzelently by 
agreement, but where he taketh immediately it is otherwiſe, and he held thy 
agreement was well enough pleaded. Wray;pzeſenfly upon the veath a 
Teſtatoz,the Free / hold reſted in the Deviſee,, and if it was not an agg 
e ee eee the entry into the een een 
conſent , and an Execution of the whole Legacy; and as totheretbaqgray 


130 


* [a 4 


with Gawody. Clench, the Freehold refted peſently in Alice Leigh hy 
agreed, alſothe entry into the Marigold is an execution of the whole 
cy to the Devilee, foz her [1 be adjudged molt beneficial foz her ; uy 


that is, foz all the thzee houſes, ' i 
Trin. 30. Eliz, in the Kings Bench.” * 4 


8 4 


anded, is in his Pa 
afterwards ſentence paſſed , | 


1 
7110 


che ſpiritual 
Court. 


4 


_ Paſch. 3 1. Eliz. Rot. 186. In the Kings Bench. 
CLXXVIII Chamberlain 45 Thorps c. 


Debt upon a Recognizance acknowledged in London, the Plaintiff. 
*:ecognizan-" Aclared , that London is anfiqua Civitas, and that they have uſed time out 
in lenden, mind, &c. That the Moyoz take Recognizances of any perſon being of fi 
J cuſtom, age, and nota Feme Covert, ever day in the pear, except Sunvdayes, Be 
1h; 56, daes, Councel dapes, anddayes of Quarter Selſions and Goale-velive 
| And declared further, how that the Defendant ſuch a dap did acknowledges 
Netognifance to him, c. Fanfeild, the Declaration is not good, but the r 


4 


A 
4 
9.75 4 


Preree and 
Howes Caſe. 


a grood : Gawdy, the Declaration is good notwithſtanding the Ex- 
ception foz want of averment, foz that ought to come in on the other ſive. And 
as to the cuſtome 1 conceive it is not good, fo2 it is hard That they ſhould 
take Recognizances of all Perſons, and foz all Cauſes which riſe ont of the 
and th2ough the whole Realm, as well as within the City: alſo none 
but a Judge of Recozd,and a Recognizance cannot 
ve taken by preſcription. As tothe firſt Exception, Wray agreed with Gaw- 
dv. and as tothe Cuſtome, he held the ſame to be good. Foz it hath been al- 
| and their tuſtomes are confirmed by Act of Parliament 
which them good. But if the cuſtome be not confirmed by Parlia- 
ment it is not good; alſo it is not an unreaſonable Cuſtome, foz it is foz the 
benefit of the Subjects to have ſecurity foz their debts. Cook, The Recogii- 
zance makes the Debt locall, and therefoze 13 Rich. 2. bar 649. Debt was 
bzought in London upon a Recognizance acknowledged in the Chancery at 
Weſtminſter, and the Writ was abated, foz the Recognizance makes it locall 
there; and by him the tuſtome ſtands with reaſon, The Payo2 is ſuch a per⸗ 
ſon who may take a Recogntzance, foz de is a Judge of Kecozd. ce 1 H. 
7. 20. and Br. Recognizance $. and the Recogniſee cannot have an Action 
of Debt y_ this Recognizance elſewhere then in London. Foz it is not a 
debt out cf the Jurildiction of the ko the Kecognizance hath made it 
r e 
the ot „and ntiff needs not dh e Lane in In, 
Cook, At was agreed betwixt Mabbe any F end, That ſuch a Recognizance 
was gbov. Tanfield, the ſaid Retogatzance was taken n Dzphans goods 
which is a thing wikhia their Jariſhiction. Clench, They of London cannot 
tite Recognizance of moze then they can hold plea of it. Wray, they have 
uſed of long time to take Recogntzinces, ind their cuſtomes are confirnted by 
Parliament, and a moze ſtrange cuſtome hen this hath been allowed of here 
befoze, ſci- That a feme Tovert ſhallſne an action alone without her Pusband, 
fo: che is a ſole Merchant; Alſo they do certifle Recognizances ore renus. 
Gawdy, a Feme Covert may have an action within the City, but not here. 


Hil. 32, EHE Rot. 434 In the Kings Bench. 
CLXXIX Pierce 2g Howe 


H Action upon the Caſe foz theſe wozds, Pierce hath taken a falſe- Dath Adlon upan 
in the Conſiſtory Court of the Biſhop of Exeter , and upon the Decla- the,caſe for 
ration, the Defendant did demur in Law. And by Prideaux theſe wozds are "24+ 
ationable, although the perjury be ſuppoſed to be committed in the ſpiritgal/- 
Court; Foz he ſh li be excommuaicated if he will not appear, and he ſhall 
u pennance in a White ſheet, which is as great a diſgrace as to be ſet upan 
the Pillozy. And it was ruled in an action upon the caſe betwixt Dorrington 
and Dorringron, upon thoſe wozds, Thou art a Baſtard, that an action ly- 

„and yet Baſtardy is a ſpirttaal matter, and there dete:minahle ; So 
theſe words Thou art a Pirat, an action lyeth, and pet Piracy is nit 
nich wle by the c Law, but in the Court of Admiraltyp. Aud theſe 
MDs, Be hath taken a falſe oath, do amount totheſe wazys, Ve is loan. 
Wray conceived, that the woꝛds are not actionable, foz there is a. pagviſo in 
the Statut of Elz. cap. 9. That the ſaid Act ſhall not extend to any Excteft, 
Aal Conrt, bt that every lach ofFerdoz hall be and may be puniſhes by 
ſuch ulnal and ozdinary one.” 7 $26 bath been, and is ver ue, — 5 
A „ 


_ 
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CPalmer and π - Mouſon and | R. " 
brookes Cile. * * on eſts Cale. * 


Trin. 30. En. In the Kings Bench. 


CLXXX. Palmer and Smalbrookes Caſe. 


an action upon the Caſe by Palmer againſt Smalbrook, 8 
I Stare, That the Detenpane han reroveren a certain eſt ain L 
5 


reup n purchaſed a Nx ot Ca i s again A to take his and d 
at | the er bing of the. alt) Capias; and e wouth nam it ,' 55 
ſpecial BapUuf, and pzomiſed the Ylaintitthat if Barreltey A by ag 


the ſaid Capias, and ſuffered him to eſcape, That he would not ſuc the Plile 
tiff. fo2 the eſcape. and ſhewey further, Tha be made a Warrant acc 
c ſaid Capias , and therem named and appointed the fav B. his ſpeck 
lite, who arreſted A accozntngly and afterwards. ſufferch him to eſcape, 
v.the. Dekendant notwithſtanding his pzomile afozeſaid, ſued the Plant 
foz.the ſaid eſcape. And it was found foz the Plaintiff ; It wes moyedh 
arrelt of Judgement, That the pꝛomiſe is againſt the Law, to p:event. 
puniſhment inflicted. by the Statute of 23 H. 6. upon the Sheriff, and it 
meerly within the Statute, and ſo the pzomiſe void. Cook, The ſame is wt 
any Bond 02 pꝛomiſe taken cf the Pziſoner, noz of any foz him, and che 
fo2e it is not within the Statute,- and it was Danvers Caſe, Wray, A ww 
mile is within the Statute as well as a Bond but the Statute doth not ext 
but where the Bond oz pꝛomiſe is made by the pziſoner,oz by any foz him; W 
after Judgement was given fo2 the Plaintiff. , +2. 
446 RErgly Loft wn; | | 
1£5:19) 402 Hl. go Ex. In the Common Pleas: 
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u! 24 608 'C LX XXI. Moun ſon h Weſts Cafe, 


7 


9 4 We 1 : 
ech by Mounfon ggainſt Welt, the Jury was charged and e ide 
9 e ee ng retired into a houſe fa dee hett'h 

vikencs. they.remained t wacher witheut concluving any thing; 
1 2 if khey ed n thing ap dg? eat; ee b. 150 
J änd others pippins; faz which. een 
Court, and the Jurouts were examigedi 
in did corfeſſe that they had eaten figs belt 


— LEY — — 


n — — | ha 2 . — — — 


r 
L, Caſe. 


they had agreed of their verdict: and thzee other of them confeſſed, That they 

hav Pipp ppins, but did not eat of them, and that they did it without the knows Where 3 
ledge 02 Till of any of the Parties. And afterwards the Court ſet a fine of ſhall be fined 
five pound upon each of them which had eaten, and upon the others who b for eating be. 
not eaten fourty ſhillings. And they would adviſe, if, the. verdict good — verde 
oz not, fo2 the Jury found foz the Plaintiff, And afterwards at another day, not 4 — void 

matter was moved, and Anderſon was of opinion, That notwithſtand⸗ the verdict. 
& the hag e nm ping of the Jury, the - vervict was ved eu 0 


CI es wy aur of the Portes to the 


eit orurement, Rhodes 
Nats . = 2 — and ne 2 
. har 64 
cre, Bir 15 it env that'njion tha 

erp was bold. f. which't 15 venire — — - I 
it wu pzayed by the Counſel of the Dekendant Weſt,” Phat the Tawiüllde⸗ 
mkangur fo found by eraminztion might ve entred or Metond, ; whith the 
Contt granted. And afterwirvyat: another day, the merger moved a- 
gain. And upon great adviſe and beliberattron; anveonferen the wer 
Judges, The verdict was holden to be good notwithſtanvifii N 
nour afozeſaid. Dee 24 E. 3.24. 15 Hen. 7. 1. 2. Hen. 7. 3. 29 Hen. 8. 

and 35 Hen 8. 55. where it was holden, where the eating and dzinking of 
the Jury at their own coſts is but fineable, but if it be at the coſts of any of 
the parties, the verdict is void. And ſee-Book.E * 2 — 5 Jurours al⸗ 
ter they went krom the Bar ad ſeipſos * eir to de - ed, comede- 


runt quaſdam ſpecies 5 raiſins, dates, &c. at their own coſts, as well be- 
agreed of their vervitr ;/ ud ke p 
wer ene at derdict was N 


"Ef 


a, 30. K. In the Chilihor Picks. 
. 1. X XX KI. J. Rune and Gilboius Gl 


1 — we TI it by Hunt and Is Wife a grins Gilborn, ads 9 Dower of Ga- 
Lyle: Land of whi Dewet is demand ed, is ut the nature of via? by 
Gaz d ER the cuffoms is, That in Dower bf K and ot fuch natzife Cultome. 
The it 5 fo be endowed of the moiety of ———— 62 63 
diy ion" marirata remanſerit, & non aliter: RET; ce, 52 
maridants vi demur in Law; and the 2076 Alderſon they That © 
1 8 0 eme r leaded againſt the — wem a 
det notaliter, . 
e dught to be fo allowed, 1 aw i nolather 
of er. I 1 Af thoſe wozds (& Hon aliter ) hn nit been lin 
t Nes; yet l e eee -Dvwerby 
Mete, & non waritatis, is as pzoper in caſe o Gave a Duet u the 
part of K and, at the 5 Law, amd äs the beſcent in ſuch tale dl 
bs fo dow. * Bons. And after wards Judgement Da «Hine 
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The Caſeof the Provoſt and achollars Wooden and 
17 tens Colledge in Oxford. Hazel C. ſe. | 


— 


. 


— 


Eon; 


1 (7 56), 


Amendment. 


, 'BÞo 
Ae. 
| mifawarding of the Pꝛoteſs, and then relieved by the Statute. Any 4 


But afterwaxts it was ſurmiſed to the Court on the Plaintiffs part, th 


Hauel, an it appeared upon the tryal that Edward Ruſſel was efſointh,, 
na Edward Hazel, aud then it no Eſſoin, no adjoanmeat, avd then the Pl 


Hill. 30. Bliz. * 


cLXXXIII. The Caſe of the Provoſt and Schollars of Queen; 
Colledge in Oxford. 15 


T*. Pzovoſt, Fellowes, and Schollars of Queens Colledge in Ong 
are Guardians of the Yoſpital, oz Meaſon de Dieu in Southampton | 
they make a Leaſe of the Land parcel of the ſatd Poſpital to one Hazel 
Term of by the name Prapoſitus ſocii & Scholores Collegii regina 
Oxonia ; Gerdianue Hoſpitalis, &c. And in an Ejectione firma upon 
teaſe, It was found foz th: Plaintiff's, and it was objected in arreſt of ſup 
ment, That the wand Gardianus, ought to be Gardiani, foz the Colledgi 

conlis of many perſons, and every perſon is capable, and it is not like: 
to Abbot and Covent : But the whole Court was of opinion, that the 
ception was good . but that as well the Leaſe as alſo the Declaration: 
good, - fo2 the Colledge is one bodie, and as one perſon: And ſo it is 800 
nough Gardianus. * 


SENSTSAEY 2072 ws. 


Hull. 30. Ex. in the Common Pleas; 
CLXXXIV. Wooden , Hazels Caſe. | 
Hazel they wers at {ills uren, i 

Trinit. A 


- ꝛ anda Venire facias 8 8 1 

Eſſoin adjudged and adfozned unt chimes Ter 
And at the nert ACiſcs, the Plaintiff notwith®nding that Eſfoin, any 
adjo2ning of it pzocured a Niſi Prius, by which it was found fo2 the P 
tiff : And now it was moved in Court foz the Nay of Aobgement, docs 
Niſi Prius ought to iſſue in the Caſe. Foz the Eſſoin was adjudged an 
jo zned untill Michaelmas Term by the Platatiff himſelf. And Lennard 
ſtos Brevium ſaid, That the Moꝛds of the Statute of Wellminſter 2. c 
aliquis poſuerit ſe in aliquem inquiſitionem ad prozimum diem alla 
impozts , That the Efſoin ſhall not be taken at the return «f 
againtt the Jury, althongh the Jury be reavy at the Br. 
was ef opinion, That the awarding of the N. ſi Prius ut ſapra, i 


> 
— 


* 


8-3; 


Lon 
od 


werds the cafe being moved at another bay, the Court was clear of © pi 
Chat no Ni6 Prius ought to ine fo2th in this caſe, becauſe th.t the Plat 
bin telt, be the adjcurmng ek the Eſſoine, caſt by the Deſandant until 
ebnen Term. pan barred himſclf of all Pzeceedings in the ireau i 


the was not eſſoined, fog the name of the Defendant is E 


tiffis at large; sec. and may p2occed, &c. But the Kemembz.nce of! 
Clatk was Edward Hazel, as it ought to be, and pet it was holven of nd 
fock, being in another Term: And afterwards the Counſcl of the K 
dant pꝛayed, That the Roll in hac parte, be amended accozding to the Rem 
bzance of the Clark: But the Ccurt utterly denied that, foz no Statuts Ml 
amendment, bat in the affirmance of Judgements, and UKerdics , ad 1 

in defeazance of Judgements oz Uerdicts: and afterwards it was telt 
by the whole Court, That Judgement be entred foz the Plaiati@; F 


ear 


= 
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Pc Henry Goodicrs © 
K = 


. Caſe. IR 
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Hil, 3 2. Eliz. Intratour M 29. and 30, Elix. Rot. 2116. 


CLXXXV. Sir Henry Gagdiers Caſe. 


$ foz years, made his Mill, and o2vatned' Sir Nicholas Bacon, Kk 

great 1 7 f England, ir Robert Catline, Lozd Chief Juſtice at 

„ Inftice Sourhcole, and Gerrard Attorney General his Eretutvzs ; 

an been. Anvafteripards the ſaid perſons named Executops, ſent their Let“ Renouncing 

tathe Chief Officer of the Pzerogative'Court as followeth. Whereas *f an Exccu- 
| riend Sir Ralph Rowler'B night, lafely deceaſed, made and z ip. 

s Executozs of his laſt Mill, and whereas our Buſineſs is ſo great . 44, 

Chat" we cannot attend the execution of the ſaid Will, Cherefoze we hayag#:o of lecces (077, £4, 
"good to move the bearer hetcof Pz. Henry Goodier one of the C, 

heirs of the faid Sir Ralph to take upon him the execution al the laid Mil. C 

And thereloze we pzay you to grant Letters of Adminitkration in as ampls. Co. . 

manner as the Juffice of the tauſe doth require; and aktetwards an Entry 

was made in this manner in the kame Court. Executores teftamenti prædict. 

executionem inde ſuper fe aſſumete diſtulerant & adhuc diſtarent : And upon 

that the laid Goodier obtained Letters of Admiftitration „ and granted a 

Leaſe to A foz yeats, of which the Civ Sir Ralph Rowfet dyed poſſeſſed. And 

afterwards Sir Robert Carline tlaiming as Executoz, granted the fame Term 

to another, ec. and all the matter of difficulty was, If this Letter wzitten 

by the Executozs be a ſufficient Renonunciation'of” the ao ane Law, 


an Ejectione firm the Caſe was, Sir Ralph Rowler, poſſeſſed of FL 


J 


per 


— * 


ſo as the Executozs'cannot after watds cl. im oz uſe the ſaid: „Kc. 2. 
At the Entry ot the ſaid Nenounc iation be ſufficient and eff And it 
was argned by Ford, ane of the Docozs at the Civil Law, That as well the 
Renonactation as the Entry of it is good and ſufficient in Law, ſo that none 
of the Erecutozs could after entermeddle. Ang he ſaid, That in their law, 
chert is not any certain fozm of Renounciation, but if the meaning and in- 
tentiun of the Renouncer appeareth, it is ſufficient without any ſozmall 
Termes of Renounciation : And he put many rules and Baximes in their 
Law to the ſame purpoſe. Ego dico me nolle eſſe hæredem, are ſufficient 
8 toſuch intent. Non vult hæres eſſe quin ad aliam tranferre debet hæredi- 
em... Qui ſemel repudia vit hæreditatem non poteſt eam repetere. Quod 
mel 'placuit; poſt diſplicere non poteſt, variatio non permittitur in contracti- 
bus,” do that after the Erecutozs have ſignified to the Dfficer of their Court 
. to renounce the Execution of the Mill, they cannot afterwards 
tebdle, nam intereſt reipublicæ ut dominia rerum ſint in certo. And às 
to the Entry et the ſaid Renounciation inter acta Curiæ, diſtulerant et adhuc 
Uiſlarent, that was the er roꝛ of the Clark. And it is a Rule in our Lawe , 
vas rerum geſtarum non vitiantur Errore factorum. And the Lo2d Ander- 
bn demanded of the ſaid Doctoz ; how far thoſe wozds heres, et hæreditas did 
Tndintheir Law, who anſwered, That hæreditas compꝛehends all Chat- 
tells, as well real as perſonal, Inheritance as Chattels, foz by their Law, 
Aereditas nihil aliud eſt quam ſucceſſio in univerſum jus quod defunctus habuit 
*More mortis ſuæ. And afterwards the Court gave day to the other party 
dear an Argument of their ſide, but the caſe was ſo clear, That no P2v 
dune the Civil Law would be retained to argue to the contrary-And afters 
Wdgement was given, That the ſaid Renounciation, and the entrie 
1 lt wasſufficient, | Fel 
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Liitletow and Pernes 
Caſe. tons Cale. 
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Mich. 30 El. in the Common Pleas. © © 
CLXXXVI. Littleton 4d Studs * . 


Ittleton bzonght Debt upon an Obligation againft Hum Pay 
La that the ſaid Obligation wa ndxced wit 1 
erfozmance of certain Articles and Covenants N ait! 


Bures by which Judenkures the Plaintiff -N 5 Eden 
ther of 23 ſhould enjoy ſuch Land until the ehaela 
following , rendzing ſuch Rent at the end of the ſaid ny 
Humphry coverianted , that the taid Edward af Amselt 
tender quietly and peaceablythe ſaid Lands tu the Plaintitk, and x 
ak fo ſuch of the ſaid J ams as by 20.000 Up ee tun 
at friſca, ſhould ha ve in the mean time free ingreſſe, egreſſe &e. ed 
and pleaſure,with his ſervanits, , &c. And as fo fat Covena 
B yori pleaded, Quod perm ie querenem babere intrationem & 
&c.in tales quales tunc jacebanc ſecundum confuctudimem patrix A 
Exception was taken to this plea,becauſe he hath not thewed in ce . 


Se i bod then kn lie Frecy, aces 4 ihe ct 7 — 


Anderſon allowed ut, but Walmeſley 


contrary: An et, . that where an Ag is to be done, accazyii 


g2mance of it ought to it cia 
| coir hay ere but prmance e 


£4 diffurvance,in which cafe is a $a 
icon on he the 4 Lon, 


Ala hop Sree difference ſeg = 


Court.” As And ſuch was the-opinion of the 


was taken to it, that the Defendaut had oben 
Tae rar ys b eee La 
| ade is ſaid bꝛother had payed te mR 
el — Feat pron ns ele wat ſatisfaction of ou hq, by 
andth à good plea'; and upon m 

el 0 can foz there is not any Kent in this Cale , fo2 els 
d therefoze not any Rent. Foz if A covenant wihB, ht fc 

have e man peares rending ſuch a Kent, here nut: 
neither Rent. But if A had covenanted with C t fel, 

e, becauſe it is betwirt the Cams parties. And if t N 
EN his Rent ts the Leſoz , and he payeth it bekoze che d 
5 cauſa patet, contrary if 
iog 3. 0 La 8 that the cs, tht Ye ane 
. ward! 20 l. to endant pleaded, tha ad paid 
4 0. Humfridi 20 l. and that defect was holden incureable, and khert 
Plaintiff had Audgement to recover. | 


Mich. 30. Elz. in the Common Ple:s. 


CLXXXVII. Geflin und Warburtons Caſe. 


# 
- 


D an Ejectione firmæ by Ioan Geſlin ag ainſt Hen. Warburton 
an Criſpe of Lands in Dickilborough in the County of Norfolk, 


2 31 Eliz. rot. 333. upon the general Iſſue, the Jury found a ſpecld 


„that befoze the Mrefpaſſe ſuppoſed one Martin Frenze was 


22 and — MF 


225 FSS S 


1 


IFF ASR 


be 


8 SSS FAI Fang 


kau 


S 


9 % Warburtons , 137 
Lands of which the Action was bought in tail to him and the Yeires males 
of —— ſoſeiſed ſaffered a common Recovery to his own uſe, and af- 
terwards deviſed tho ſame in this manner 2 I give my ſaid a and to Margaret Peviſcs, 
my Mile, until ſuch time as Prudence my Daughter thall accompliſh the age 

neteen o Reverſion to the ſaid Prudence my Daughter, and to the 
Heires of her bod lawfully begotten, upon condition that the the ſaid Pru- 
dence ſhall pay unto my ſaid Wife yearly during her life, in recompence of 
her Dower of and in all my Lands twelve pounds, and if default of payment 
be made, then J will that my ſaid Wife ſhall enter and have all my Lands du- 
ring her lile, cc. the Remainder, ut ſupra, the Remainder to John Frenze in 
tall, &c. Martin Frenze dyed; Margaret entre, the ſaid Prudence being within 
the age *f fourteen yeares; Margaret took fo Pusband one of the Tefen- 
dauts, ohn Frenze being Heir male to the fozmer tail bzought a Wait of Er⸗ 
te upon the (aid Recovery and aligned Trroz,becauſe the it of Entry up- 
on which the Recovery was had, was Precipe quod reddat unum Meſſuag. and 
twenty acras prati in Dickleborough,Lynford, Yamblets,without naming any 
Town 3; And thereupon the Judgement was reverſed. And it was further 
found,that in the ſaid TM zit ol Erro, and the pzocefle upon it, no TW it of Sci- | | 
re facias iſſued to warne dictam Prudentiam ten. exiſtentem liberi ten, "i /06 
premiſſorum , ad; oftendendam quid haberet, vel dicere ſciret quare Judi- 2 ( &/4.- 
cium prædict non reverſaretur : The Jury further found,that the ſaid Marga C (g0, 
ret,depending the laid U2it of Erroz, was poſſeſted virtute Teſtamenti & ulti- 
mz voluntatis dict. Martini, reyerſione inde expectant. dictæ Prudentiz pro ut 
lex poſtulat: And they further ound, that fix pound of the ſaid twelve | 
were unpaid to the ſaid Margaret at the eaſt. &c. and they found, that the ſaid 
John Frenze, prætextu Judicii fic reverſat. entredintothe pzemiſſcs as Heir 
male, ut ſupra, And fo ſeiſed, a Fine was levyed betwirt John Frenze Plan⸗ 
tiff,and one Edward Tyndal,and the ſaid Prudence his Mife Defozceants,and 
that was fo the uſe of the ſaid John Frenze : And that afterwards Humphry 


TT — 


Error. 


Warberton and the ſaid Margaret his Wiſe , bzought a Wit of Dower a- _ 
gainſt the ſaid John Frende, Edw. Tyndal, and Prudence his Wife,of the aid 
Lands: The laid Edward and Prudence made default, and the Demandants 

counted againſt the ſaid Frenze, and demandedagainf him the moyety of the . , > 
third.part of the ſaid Lands: To which the ſaid Frenze pleaded. that the de- , /, 
fault ofthe ſain Edward and Prudence, idem Joh. Frenze nomine non 1 3 


| he laid that he the ſaid John was ſole ſeiſed of the Lands afozeſaid at the t . 4/4, 
of the M zit bzought,8c. and pleaded in Barre, and it was found againſt the Hog. 
aid John, and Judge ment given foz the Demandants of the third part of the 
whole Land, and ſeiün accozdingly: And that afterwards, 17. Eliz. the ſaid 

Frenze levyed the Fine to the ſaid Tyndal, ta the aſe of the ſaid Tyndal and his 
Yeires : And they found, that after the l. id Feaſt the ſaid Henry Warberton 
and Margaret his Write came to the Meſſuage afozeſaid half an hour befoze 
lun-ſet of the ſaid dw, and there did demand the debt of the ſaid twelve pounds, 
tathe ſaid Margaret, by the ſaid Martin Frenze deviſed, to be paid unto them, and 
here remained till after ſan-ſet of the ſaid day, demanding the Rent afozeſaid, 

= that neither the ſaid Tyndal noz any other was there ready to pay the 


And firſt it was moved, if the ſaid yearly ſum of twelve pounds appointed 
to be paid to the laid Margaret were a Kent, oz but a ſun in groſle : Any the 
opmion of the Court was, that it was a Rent, and ſo it might be fitly collected ,. 
out of the whole Mill, where it is ſaid , that Prudence his Daughter ſhould 
have the Land , and that the ſhould pay yearly to Margaret twelve pounds in 
recompence of her Dower,&c. But if it be not a Rent, but a ſam in grole, it 
is ngt much material to the end of the caſe : Foz put caſe it be a Rent, the 
lame not being pleaded in barre, the Dower is well recovered, and then when 
delault a? payment is made, if the Wife of the Deviſoz ſhall have ths whole, 
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St phens Zrllford and 
Caſe. Foxes Cale. 


> pas the Qiidifia : And the Conrt was clear ef opinion that bythe ta 
Jodgemenit in the tnt of Dower the Sd dr of the Devi hab Jab ah 
denen Which Was to tome to het dy the deviſe : Foz the (aid Kan was i 
Demi ta hs Weld ave vt Id as it wis not the r «th 


Sr 


Devils: that his Wife ſhduld Have both. And therefoze by the I 
Dower the had viſmilſey het felf of the Rent,and by conſequence aſt 
fit of the penalty foz not payment of it. I. 
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Hill, 30. Fu. in the common Pleas. 
CLXXXVIII. Sraphens Caſe, 


N an Ejectione fee the caſe was N he Flex ather covenauted ! 
Ii conſideration of a Marriage to be had betwixrt the Don 2 6 
ee ee 
d u 
Jopnture of the Daughter. tevysd accopdingly to the ul 
fatd : The Father vytth , Ro in 1 ea mention is made of ar 
Fines levied Age had: And upon that matter the urt was clear at einten, he 
raiſe amuſe. ſfanvirtg that k the marriage war not 1 vet the eftate tal u | 
Env A in the Don and D koz the Fine Fing without unge — 
tutte ME, dut without a Fine ſuch x roftſiverztion® | 
uch an ule withbut . the marttaze, fo2 the m *? 
TER FO OR TI ute. But in this cafe the uſes are peru n 


and A the matter might have hid-cobenant ayainl 4 
have the Fine befize the marriage. = * 


Mich. 30. Elia. in the Common Pleas. 
CL XXXIX. Billford andFoxes Cale. 


flford brought an Ac cn of Debt againſt Fox and his Wife, Executrizd 
ne A'h>rfojiner Husbaud, pꝛocelte continued ag int them, till the 
5 N K which the Busband appeared, and put in a Superſedeas fe h. 
. 119, only; without making mention of his Mife, amm the caſe being moved # 
Juſtices, they demanded of the Pꝛeignothoꝛics what was to de dene | 
8 ve me 1s p2attiſe and a dangerous caſe foʒ example. And it wasr wer | 
is nor good for de Paritiotheries, that the Court cannot remevy it, ito five tit | 
the Wite. deas the Busbatid ts ſine die, koz he Wall not be vziven to anſwer with 
Mile, as this rale is, and he is impteaved, as in the right of his & 
kherefoze the Wife ſhalt ve waived, and the Busdand yr lee 41 = 
WBodk uf Cities 187. Debt againſt the Husvband and Wife , 
continued until the Crigent, the Husband renderrd himſelf, the 
was wai ve, and Judgement given, quia videbitur Jufticiaris bie that the Vn 
band abſque prefata uxore ſua reſpondere non potuit, & rationi diſſonum Mt 
ſum in Curia hic, cum in eadem loquela A non potuit, ulteriusdetit 
ideo eat inde fine die. And ſo ſee 43 E 3.18. Detinue againſt the E 
and Il ile, the Wife is wat ve, and the usb and rendered himſelf at ft 
gent. And the popnt ok the Acion was npon a bapiment to he! | 
dim ſola fuit, and the Busband was fine die, foz he coald not anſwer in 
"caſe en the Mike. But at the laſt the Jullices adriſed theretf; 
gave Are that the Super ſedeas ſhould be ſtayed without recoꝛding wen pr rot 
"antes of the Pasbaird. And by Anthrobus one of the Attozneys of tt 


"That was the caſe of the Lavy Malory and her * who were ft 


Debt. 


2 


Ha 
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The Queen againſt the Biſhop Mallet and | Atkins and 
5 of Canterbury and others. Ferrers Caſe. Hales Caſe. 


Dor Debt, and pꝛoceſſe continued againſt them till the Exigent, upon 
dich the Yusband appeared and put in a Superſedeas foz himſelf, without 


(peaking of his Wife ; and his Superſedeas was not allowed, but pzoceſſe con» 
tinned until Dut-lawzy. | 


Hill. 30. Elix. in the Common Pleas: 
CXC. The Queen againſt ihe Biſhop of Canterbury and others, 


he Queen bought a Quare Impedit againft the Archbiſhop of Canterbu- 
Tage Biſhop of Chicheſter, and the Ancumbent: And counted that Aſh- 
burnham was ſeiſed of the Advowſon, and that he was out⸗lawed in an Action — lmpe- 
perſonal at the ſute of ſuch a one, and ſhewed the whole Dut-iawzy certain. 11 
And Exception was taken to the Count, becauſe in the ſetting down of the 
Out-lawzy,the p2oceſſe is alledged to be returned by the Sheriff, but the name 
of the Sheriff is not there expzeſſed. As ta that, it was agreed by the Court 
that the truth is. that it is pꝛovided by the Statute of 12 E 2. cap. 5, That 
the Sheriffs in their returns put their names to the laid Returnes ; but it is 
not requiſite ſo to plead it, foz the omitting thereof doth not make the Return 
void, but the Sheriff ſhall be amerced. | | | 
Another matter was objeced, foz that whereas the Patron had pleaded one 
plea,and the Jncumbent the ſame plea by himſelf in barre. The Queen de- 
murred in Law in this manner quoad ſeparalia placita per diftos , &c, ſepe- 
 raliter/placitat,&c.Di&ta Domina Regina neceſſe non habet, nec per legem terræ ® 44e 
tenetur, reſpondere : And the Court was clear of opinion. that the Demurrer 784. 187, 
- onght to have been ſeveral,upon the plea of the Patron by it ſelf, and upon the 2 /24. 
plea of the Incumbent by it ſelf. 


Hill. 30 Elz. in the Common Pleas: 


CXCI. Mallet ad Ferrers Caſe, 


[7 Trelpafle of Battery; the parties were at INue upon, Not guilty, and one, in. 

lat the Ni prius it appeared, that the thumb of the right hand of the Plain- creaſe of a 
tiff was clean cut off, and ſo maimed ; And it was found foz the Plaintiff, and Mayhme by 
damages taxed to fozty pounds, and now the party came in perſon into Court, che Cour. 

and pzayed , in reſpect of the heynouſneſſc of the Mayhme, that the Court © 

would encreaſe the damages; which damages, upon great conſideration hang J oo 
were made one hundzed pounds, and Judgement given accozdingly. Dee that / v. 22% 
the cutting of any of the Fingers is a Payhme, 28 E 3. 54. by Stone; G44 
and as fo2 the damages further aſſeſſed by the Court, then the damages tared by. 810, 2, 
the Jury, See Book Entries, 46. 8 H 4. 135+ 39E 3. 20. | 


H Il. 30. E In th: Common Pleas: 


CX CII. Atkins 22 Hales Caſe. 
Ichard Atkins of Lincolnes-Inne bꝛought a Wait of Fozger of falſe Faits 
& \againff Hale of Glouceſter, and counted upon the fozger of an Indenture, ary 2 
in quo continetur quod quidam Abbas Monaſterii de Glouceſter Demiſit ſci- * © © 
tum Manerii de R, & teiras dominicales, &c. The Defeadant pleaded, Not 
Eure And it was given in evidence on the Plaintiffs part, a Leaſe ſuppo⸗ 
led ko be made and koꝛged, containing that the ſaid Abbot leaſed the ſaid cite, 

* By 2 an 
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$t phens Bellford and 
Caſe. _ Foxes Caſe. 


was the Qiidlfioit : And the Court was clear ef opinion, that bythe ſulghy 
Judgement in the UUzit: 145 the S ile of the Deviſoz had Jol A 

denent Which Was to tome to het by the deviſe : Foz the lald Roti was 

Donn ht is Wit oa hve both? A was not the niean 


Devils that his Wife hald have both. And therokaze by the Needy 
Doöwer the had viſmilſey her felf or the Rent,and by conſequence of hebuy 
it of the penalty foz not payment of it. an 
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Hill, 30. Hh. in the common Pleas. 
CLXXXVIII. Stephens Caſe. 


N an Ejectione firme the caſe was, that the Father to venauted witg ug 
Lchat in conttderation of a Matriage to be had betwirt the Won of theUiy 
tiltntoz and the Daughter of A, that he befoze fach a vay would 1eby'a By 
which Fine thold be to the tifes of the latd en and Daughter in tai 
Jopnture of the Daughter. ye Fine is tovysy accopdingly to the ue 
faid : The Father vytth , but in the Fine no mention made of any 
Fines levied age had 5 And upon that matter urt was clear of opinton, that | of 
raiſe awuſs, Mavittg war not arcompliſhed, yet che eſtate tert w 
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enten g or 221 foz the Kine without ar eur 

ae tate the tifes , dit ta” in wch a rorifiderxtion Wang 
vluch an ule without of ehe marttage, foz the cum 
executed vdugyt to pꝛodate Baut in his tafe the ules are pe 

by he E 1: Moy A upon the matter might havr hi c denant againify 


the Fine befoze the marriage. 
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Mich. 30. liz. in the CommonPleas. 
CLXXXIxX. Bill ford and Foxes Cafe. 


3 Bord brought an Ad con of Debt againſt Fox and his Wife, Executrip 
<br. Done A her fojiter Husbaud, pꝛocelte continued ag aint them, till the 
: | geat,npon whith the Busband appeared, and put in a'Superfedeas fc; h 
Je, //5, dur, without making mention vr his Wife, and the caſe being moded! 
3 Juſtices, they demanded of the Pꝛetgnothoꝛirs hat was to be dune 
b lesben ame is pꝛauiſe and a vangerous caſe fo2 example. And it was arifwer 
is not good for C Pꝛeignothazies, that the Court cannot remedy it, foꝛ now the da 
che Wite, dess the Yusbatid ts ſine die, fo; he Wall not be vziven to a vithel 
Wike, as this cafe is, and he is impteaved, as in the right of his da 
kherefoze the d ite ſhall be waived, and the Busband viſcharged. "i 
Bock of Eickties 1 7 Debt again the Busband and Wife , and 5nd 
continued until the Exigent, the Husband remered himſelf, and ehe 
was wai de, aud Judgement given, quia videbitur Jufticiariis hic that the M 
band abſque prefata uxore ſua reſpondere non potuit, & rationi diſſonum ith 
ſuin in Curia hic, cum in eadem loquela reſpondere non potuit, ulteriusdetine 
ideo eat inde ſine die. And ſo ſee 43 E 3.18. Detinue againſt the Yugbil 
and dl ile, the Wife is watve, and the Husband renvered himſelf at then 
gent. And the popnt ok the Action was apon a bapiment to the Wk 
dum ſola fuit, and the Busband was fine die, foz he toald not anſwer in 
caſe withrut the Wife, But at the laſt the Juſfices adriſed theretf; 
gave 92der that the Superſedeas ſhould be ſtayed without retozding the aphil 
antes of the Husdand. And by Anthrobus one of the Attorneys of he Cum 
"hat was the cafe of the Lavy Malory and her Husband, whs wert furt 
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The Queen againſt the Biſhop Mallet and Atkins and 
5 of Canterbury and others. Ferrers Caſe. Hales Caſe. 


Aion of Debt, and p2ocelle continued againſt them till the Exigent, upon 
ich the Þusband appeared and put in a Superſedeas foz himſelf, without 
king of his Wife ; and his Superſedeas was not allowed, but pzoceſſe con- 


— until Out⸗lawzv. 


Hill. 30. Elix. in the Common Pleas: 


CXC. The Queen againſt ihe Biſhop of Canterbury and others, 


T? Nueen b2ought a _—_ Impeditagainft the Archbiſhop of Canterbu- 
ry, 0 


the Biſhop of Chicheſter, and the Ancumbent: And counted that Aſh- 

burnham was ſeiſcd of the Advowſon, and that he was out-lawedin an-Action Mare lmpe. 
perſonal at the ſute of ſuch a one, and ſhewed the whole Out⸗lawzy certain. 
And Exception was taken to the Count, becauſe in the ſetting down of the 
Put-lawzy,the p2oceſſe is alledged to be returned by the Sheriff, but the name 
of the Sheriff is not there expꝛeſled. As ta that, it was agreed by the Court 
that the truth is. that it is pzovided by the Statute of 12 E 2. cap. 5, That 
the Sheriffs in their returns put their names to the laid Returnes; but it is 
not requiſite ſo to plead it, fo the omitting thereof doth not make the Return 
void, but the Sheriff ſhall be amerced. wa” | | 

Another matter was objeced, foz that whereas the Patron had pleaded one 
plea,and the Jncumbent the ſame plea by himſelf in barre. The Queen de- 
murred in Law in this manner,quoad ſeparalia placita per dictos, &c, ſepe- _ 
_ raliter/placitat,&c.Dita Domina Regina neceſſe non habet, nec per legem terre! 0% * 40 
renetur, reſpondere : And the Court was clear of opinion, that the Demurrer2;/7 /s /82, 
, onght to have been ſeveral,upon the plea of the Patron by it ſelf,and upon the 2 /24. 

plea of the Incumbent by it ſelf. 


Hill. 30 Elz. in the Common Pleas: 


CXCI. Mallet 2 Ferrers Caſe; 


KN Treſpaſle of Battery; the parties were at Jue upon, Not guilty, and Dinge, in. 

lat the Niſi prius it appeared, that the thumb of the right hand of the Plain e pa 
tiff was clean cut off, and ſo maimed ; And it was found foz the Plaintiff,and Mayhme by 
damages fared to fozty pounds, and now the party came in perſon into Court, che Cour. 
and pzayed , in reſpect of the heynouſneſſe ok the Mayhme, that the Court 
would encreaſe the damages; which damages, upon great conſideration habe J /9* 
were made one hundzed pounds, and Judgement given accozdingly. See that / C 22% 
the cutting of any of the Fingers is a Þayhme, 28 E 3. 54. by Stone; Sh 4 
ad as fo2 the damages further aſſeſſed by the Court, then the damages tared by. So, Si, 
he Jury, See Book Entries, 46. 8 H 4+ 135+ 39E 3. 20. | 


H II. 30. E In the Common Pleas: 


CX CII. Atkins 2 Hales Caſe. 


Ichard Atkins of Lincolnes- Inne bzought a Wait of Fozger of falſe Faits 
X Lagainft Hale of Glouceſter,and counted upon the fozger of an Indenture, * Fat 
in quo continetur quod quidam Abbas Monaſterii de Glouceſter Demiſit ſci- * © 
tum Manerii de R, & tetras dominicales, &c. The Defeadant pleaded, Not 
Cy. And it was given. in evidence on the Plaintiffs part, a Leaſe ſuppo- 
led to be made and fo2ged.tontaining that the ſaid Abbot leaſed the ſaid Lite 

2 an 


* puns 


Chamberlain and gold an d Wi I The Lord Dudley a 
$Stuunztons Cale mers Cale . Lacyes Caſe. +1 7A, 


and all the demeſne Lanvs of the ſaiv Pannoz , exceptis duobus ſeperg 
clauſuris inde, &c. vocar,&c. Ait it was moved, if this Evidence doth my 
tain the Jſue. Arid it was holden by the whole Court, that the Evin 
was good enough, foz it is not neceſſary to conſtrue terras Dominicales, a 
terras Dominicales, foz the Lands not excepted are terræ Dominicales, a 
the Count is ſatisfied by that Evidence, &c. A 


Hill. 30. Elix. In the Common Pleas. 


CXCIII. Chamberlaine and Stauntons Caſe, 

1 
l bꝛought Debt upon an Obligation againſt Staunton, and 
Deeds, and on non eſt factum, the Jury found this ſpecial matter, that the Defer t 
ſealing of Cabſcribed and ſealed the ſaid Obligation, and caſt it upon a certain table, ay 1 
_ the Plaintiff took it without any other delivery, 02 any other thing amounting” 
Umm os to a delivery. And the Court was clear of opinion, that upon that matter they” 
% Aury had found againft the Plaintiff, and it is not like the caſe which way: 

here lately avjuvged , that the Dbligo2 ſubſcribed and fealed the Dbligatig 

and taſt it apon a table, ſaying theſe wozvs, this will ſerve, the ſame was hy 

den fo be a good deli very, foz here is a circumſtance , the ſpeaking of th 

— , by which the Mill of the Obligdz appeareth, that it Gall be 


. - 7 % 
Hill. 30. Elix. In the common Pleas. * 


* 


CXCIV. Oldfeild d Willmers Caſe. * 


N Debt upon an Obligation, the Defendant pleaded, that the Dbligatian' 
was endo2ced with condition, that the Defendant ſhould ſtand fo the a Bard 
Arbitrament. Of J S,. &c. who awarded, that the Defendant ſhculd pay to the Plaintiff 
uch a day 100 li. cz ſhculd find two ſufficient ſureties to be bound with him 
anti 30 4, the Plaintiff to pay the ſatd 10 li. to the Plaintiff, by twenty pounds ayes 
until the whole ſum be paid:and pleaded further, that he had perſozmed te 
Award, Lhe Platatiff by Replication ſaith , that the Defendant hath 
paid unto him the (aid one huodzed pounds, and ſo in that aligned the bze 
the Award, and upon the Replication the Defendant doth demurre in Law 
cauſe by the pzetence of the Award, the Defendant had election either ta 
the one hundꝛed pounds at the day, oz fo find two ſureties foz the paymell 
it by twenty pounds per annum, &c, foz ſo is the Award in the disjund 
But the Court was clear of opinion, that the Replication was good, 
though that the Award be ſet down aud conceived in woꝛds vis-juncive,ve 
Law and in ſubſtante it is ſingle, fo2 as to the finding of ur eties the A 
is void, and ſg nothing is awarded but the payment of the one hundzed pom 
at the day to which the Plainfiff in his Replication hath fully anſwered: 
Judgement was given foz the Plaintiff. 4 


Hill. 30. Eliz. In the common Pleas. 1 
CX CV. The Lord Dudley and Lacyes Caſe. 95 


12 Lozd Dudley b2ought. an Audita querela agaiuſt Lacy, and upon 1 

Audita que- Scire facias againſt the ſame party; And at the day it was moved dyn 

cela. Councel of Lacy, that in as much as no exetutian was ſaed againſt the ern þ 
of the Lozd upon the Statute Staple, in which the ſaid 023d was bounds ' 


— Ms ** 
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the 


Ackeweand the Eirl Card and Blants (Smith and Bu- 141 
7 of Lincolnes Caſe. Caſe. ſtards Caſe. 


the ſaid Lacy; ſo as he was not in pꝛiſon, a Scire facias onght not to iſtue, but a 
nite facits. And the Court was clear of opinion, t it is at the eledt- 
on of the party greived which of them he will ſue , ſcil, a Scire facias , oz a 
Venite facias. Dee 13 E 4. 5. by Choke, Scire facias and Venire facias are all 
one in effect : Another matter was moved of the part of Lacy; That this Au- 208. 
Querela ought to be ſued in the Chancery and not in the Common Pleas. © * 7, 
But the Court was clear of opinion, that the party might ſue in which of the * 
Courts he would. Dee 16 Eliz. Dyer 332. An Audita Querela upon a Sta⸗ 
tate Merchant directed to the Juſtices of the Common Pleas; but upon a 
Statute Staple, the Sute ſhall be in the Chancery by Andita Qyerela directed 
tothe Chancelloz, 02 by Scire facias direded to the Sheri, quod fit in Cancel- 


aria, &c. 


„ — 


Hill, 30 Eliz, in the common Pleas. 


CX CVI. Askewe andthe Earle of Lincolnes Caſe. 


Skewe was bound to the Garl of Lincoln in a Statute @taple,the Carl ſu- 
ed execution, by which Askewe was put in pꝛiſon; and now the freinds of Audica que- 
Askewe offered the money in Court, and caſt an Audita querelz fog Askewe, **!a- 
and p2ayed he might be bayled,and the money remain in Court till the Audita 
Querela determined. But the Earl pꝛeſently demanded the money to be veli- 
vered to him, but the Court denyed it, and commanded the Pzeignothozies to 
keep the money, until the Audita querela were determined; And let Askewe to 
bay! foz the coſts of ſute. 


Trim. 31. Eliz. in the Kings Bench. 
CXCVII. Ward 2d Blunts Caſe. 


Ard bzought an Action of Trover and Converſion againſt Blunt of foz⸗ 
ly loads of Cozn-as unto twenty loads the Defendant pleaded not gnil-,. and 
te. and as to the reſivne a ſpectal plea,upon which the Plaintiff did demurre in Conxerſion. 
Law, and it was adjudged foz the Plaintiff, upon which iſſued a Wait of En⸗ 
quiry of damages, which is returned: It was moved, that the Mzit of En⸗ 
quiry of Damages ought not to have iſſued fozth,foz the Iſſue doth yet depe 
ed,and the book of 34 H 6.r. was vonched,and there the caſe was, that in 
ate againſt many, one of them made default after a plea pleaded, Now 
a Wat of Enquiry of Damages ſhall be awarded, but ſhall not iſne fozth un- 
filthe plea of the others be tryed , and if the Iſſue be tryed foz the Plaintiff 
then the Enqueſt who tryed the Ifſne ſhall aſſeſe damages foz the whole, and 
Ute the Defendant againf the Plaintick, then the TWWzit which was awarded 
toUlne foxth. See 44 E 3.7. Coob, it is inthe diſcretion of the Court, 
lard ſuch Wit oz not, which Wray granted, but it is uſual here to grant 
zit pzeſently : Gawdy, the caſe in 39 H 6. is not like this caſe, fog in 
tale the Treſpaſle is divided, and as it were appoztioned in twenty loads, 
and twenty loads,but in the other caſe not. 


Trin. 31. Flix. Rot. 666. 


CXCVIII. Smith aud Buſtards caſe. 
10 Go, 29. 


an EjeRione firmæ it was found by ſpecial verdic , that one S was ſeiſed 
A Lands, and leaſed the ſame to F fo2 one and thirty pears, peilding and pay” 
8 
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Sir George Farmer and 
Brookes Cle. 


ing. twenty peunds per annum at the Font⸗ſtone in the Temple Church 0 
land it ſelf lying in Eſſex) upon the Feaſts of the Annunciation of our I 
and Saint Michael, oz within twelve dayes after either of the ſaid Feaſt 

even peztions , upon condition, that if the ſatd Rent oz any part theregf bem 
paid by the ſaid ſpace of twelve dayes, Proxime poſt aliquod feſtorum & 
rum ſolutionis inde, that then it ſhould be lawful foz the Leſſo2 to re-enter, i 
aligned his intereſt to Buſtard the Defendant, at Michaelmas the Rent: 6b 
hind, and the twelfth day after the Leſſoz demanded the Rent at the Te 

Chu: ch; and foz not pavment thereof re-entred: Towſe, the re-entryx 

%% 149 Leo was not lawful, to by the ſaid Reſervation the Rent was not dugg 

/ ' the twelfth day after Michaelmas, foz befoze that he cannot have an Agh 
Conditions Debt, 02 diſtrein fo2 it, and theſe wozds ( dierum ſolutionis ) are greatlpm 
expounded li- terial, foz conditions are odious in Law, and if the woꝛds thereof be deu 
berally tor the theꝝ ſhall be conſtrued foz the avail of him who is bound by it. As in thei 
by 5 chat of 28 H 8. 17. If I be bound to you upon condition, to pay to you befozth 
2 Feaſt of Saint Thomas twenty pounds, if there be in one year two Feaß 
Saint Thomas, the latter Feat ſhall be my day of payment. Wray, this ie 
is not due until the laſt day of the twelve dayes,foz neither debt oz diſtreß 
eth foz it, then the day of payment mentioned in the condition ought ton 
laſt day of the laſt twelve dayes, and dict. ſpatium ſhall be conſtrued thei 
number of dapes, and not the ſame vayes. And at laſt it was reſolveyas 

adjudged, that the entry of the Leſſoz was not congeable, but he ought te 
the latter day of the twelve dayes, | 


4 cor 91. 
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17 u. 31. Elix. in the Kings Bench. 
CXCIX. Sir George Farmer and Brookes Caſe, 


Preſcription; [ Nan Action upon the Caſe the Plaintiff declared, that time all 
| mind, &c. there had been a Pannoz called Tocetter , and alſo 
0049 - ©7 had been there a Town called Toceſter , and that all the Weſſuages , Wl 
SO, 203 and Tenements within the ſaid Town h.d been ho!den of the ſaid 
s Fo, 125, N92, and that he is Lozd of the ſatd Mannoz, and that he, and all 
whole eſtate he hath in the laid Pannoz , have uſed to habe a Bak 
gud a Baker, to bake white bzead and houſe bꝛead fo2 all the Anhabitan 
PaTengers there, which bꝛead bath been of a reaſonable Aſize and 
and ſuckicient foz all the Inhabitants and Paſengers there (but di 
ſay wholſom ) and that time out of mind, &c. no perſon had had oz u 
Bake⸗houſe there, but by the appointment of the ſaiv Loꝛd of the Mam 
the time being: But that now the Defendant had erectea a Bake-hoult 
the Nuſance of the Plaintiff : The Defendant ſhewed, that at the time! 
ſet up his Bake⸗houſe there were thzee Bakers there; and ſhewed, how 
he was Appzentice to the Trade, and that at the time, he let up the ſaid) 
houſe fo2 the benefit of all perſons, as it was 1:\w\ul foꝛ him to do. Mo 
the matter only is, if this pꝛeſeription made by the Plaintiff be goods 
It is to be conſidered, if all pzeſcriptions at the Common Law are one, 
all pzeſcripttons be guided by one rule and line: And J conceive , that 
ſcription at the Common Law is but one: And there are two poyls 
pꝛeſcriptions, Uſage and Reaſonablenelle, but they are not guided by one! 
koʒ ſome p2eſcripttons are againſt ſtrangers, and then there cught to beWl 
deratien and recompence : Dome pꝛeſcriptions againſt pꝛivies as betli 
Lo2v and Tenant, fe there the Tenure is (ufficient,& volenti non fit ini 
Foz the firſt, ſce 5 H . 9. where in Treſpaſſe the Delendant doth jul 
that the place where. is his Free- hold, and that he had a Foldage, and 
and all thoſe whele eſt ate he hath, & c. ha ve uled, that 1f any man depi uu 


, 


4 Gear ge Ferwer and 
| Brookes Cafe. 


dee nth the beep of {ho Doſynyan foz tho vay ti, Priſon 


at night to take all the Sheep and put them in his and in 
the mozning to put them out; and the ſame was holden a good pzelcriptton,foz 
which the Plaintiff traverſed the p2eſcription : And foz the other ſee 11 H 
7, 133 14+ 21 H 7. 30. betwixt A ond and Tenant , that every Tenant foz e- 
very pound-bzeach ſhould fozfeit thꝛee pounds, and ſee the Pꝛioꝛ of Dunſtables 
cafe, 11 H 6. 19. Br. paeſcription 98. The Pzioz declared, that he and his 
deceſſo2s time out of mind,&c, had had a Market in D every week one 
up, and that Watchers and others , wha ſold vicuals , ſhould ſell the ſa 
in the high frect , upon Calls of the Pzigzto them aſſigned , ag 
Prien ſhould have one penny fes every all every dap; and ſhetved, that the 
Defendant had ſold in his houſs , whereby the P3192 had loft the 8705 
and p2ofit of his ſtalls there. And the ſame was holven a good pzelcription, 
Ind on the other fide,tho Defendant did 49 6: he and all honſe-holvers 
of D had uſed to ſell in their houſes : The ſame was holden a naughty pyefcrip- 
tion, wee 43 E 3- 5-and ſee alſp fuit ad moliendum upon p2eſcription withe 
tenure . las yeradventure he had not any Mill there befoze , and now it ts an 
eaſe to the neighbours : Vide Regiſter 165, where the Wat is, Cum que- 
tens habeat ratione Dominji ſui ppud R talem libertatem N 
villa uti debent ſeu conſueyer, Officio, fine Myſterio tincto 
querentis, the ſame is good by way of pꝛeſcript ien, hut is 
And there the Detendant is kozbiß to uſe f 0 of his 
his Panne: without his licence, which a I! 
the Kegiſter (which Re was made pp the 
grave Judges of the Law) and there is by gl 
the caſe at the Bares. And ſee FB 122. 9. Seca 


ſuch a manner of pzeſcription ſhouly bind a ſtranger, vet bore 


Gronger , foz the Defendant is our Tenant. And Hill. 15. Elia. Rot. 166, 
an expzeſſe Audgemnent was given in ſuch caſe fo2 the Plaintiff. Buckley 
contrary,althouct that here bea loſfſs tothe Plaintiff, vet there is not a wzong, 
is the caſe in 12 H 8, 3. JfJhave an acre of Land adjoyning to yqur acre, 
aud my acre is dzowned, A may make a ſlute to carry away the water, and al- 
though that by ſe doing your acre is dzowned, yet J ſhall not be puniſhed foz it, 
becauſe it is lawful foz me ts make a trench in my own Land, and then if it be 
any Nuſance to vou, you may make a trench in your ground, and ſo carry away 
Ge water until it come to a River oz ditch. dee the caſe 11 H 4. of Schaol- 
maſters 260. foz it is damum abſque injaria. And it is againſt the liberty of 
the Common-wealth, that liberty of Contracts be not free but refrained with 
Palulledges to one only : Vide 22 H 6. 14. If one ered a Pill neer to my 
Sil, na Aion lyeth againſt him, foz it is foz the uſe of the Kings Subjects, 
un God tozbiq , that Bꝛead and the baking of it ſhould be reſtreined to ang. /. 6 
ſpecial perſon, eſpecially in a Parket Towu. Andas to the caſe of the Pzigz 
Dunſtable, that is not to the purpoſe,fcz there he pzeſcribed to have a Parket 
Wdihe.cozrection of it; and the fault there is not in the uſurping of a Parket 
u Nalance of the Plaintiff, but cauſe the Defendant ſold meat there ſecretly, 
as the PlaintiE could not have the cozrecticn of it. Sex 22 H 6. 14. And 
reaſonable, that ſuch pzofits be reftreined and dzawn from the publick 
Glo the private commonity of any perſon. And he cited a caſe which was 
the Erchcquer 9 Eliz. upon an Infozmation exhibited there by the 
Burgeſſes of Southampton, that the Bing had granted to the 1Burgeſſes of 
uthawpton , that all the lweet Mines bzonght within the Realm ſhould be 
unladen at Southampton only: And it was agreed by the good Lozd Wray, 
hat ſuch a grant was not good to depzive the Tommon-wealth of ſuch a be- Grant of the 
nefit,andto a p2oplate it to one, which might be pzofitable to many: And it king void. 
mu further ſaid by the Lazy Wray, that if the King will grant by his Letters 
A B chul be of councel only with the Defendant in the Chan- 
cery 


rY againſt Moſſe 


and How, 


mo ——_— —„—-n —— — — 


tery, and C B with! the Plaintiffs in the Exchequer Chamber, the f eum 
good grant, &c. | 0 


7 
Trinit. 3 1. Elx. in the Kings Bench. Intrat. Hill. 31+ Rot. 31. 
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CC. Park gainſt Moſſe aud How. 18 


Trover and Þ an Action upon the Caſe upon Tro ver and Coaverſion. The Defy j 
Converſion, vant pleaded , that one A recovered in Debt againft I P Executaʒ of Bp 
- 5; ne hundzed pounds and twenty pounds in Damages: Tho debt of the ge 
c, % ofthe Teſtatoz, and the damages of the goods of the Teſtatoz, ſi qua fue, 
uo: dg, and it not, of the goods of the Executoz. Upon which A pocured a Fieri fas 
4,2 $93, ® directed to the Sheriff of N who made his Warrant to the Defendantgy 
/ 4075 , execute the ſaid UWl2zit. And befoze Execution I P dyed inteſtate, ar 
miniſtration was committed to the Plaintiff, and the Defendants ifterwat 
did execution of the pꝛoper goods of 1 P, and ſold them, and deliver the mi 
ney to the Sheriff , which is the ſame Trover and Converſion ,- and aver 
t E P had no other goods. The Plaintiff by Replication ſaid, 
upon the return of the ſaid M zit of Execution, returned as to the 
cipal debt, that the goods of the Teſtatoꝛ were waſted ; and as to the damagy 
that be could not erecnte the Mit quia tarde, | : 
Tanfeild, J conceive that the falſe return et the Defendant ſhall not m 
the Defendant puniſhable,foz they did execution, ſecundum exigentiam bi 
and delivered the moneys coming thereby to the Sheriff ; and if they 
not be excnſev it ſhould be a great inconvenience , foz it is neceſſaryt 
Sheriff have inferiour Officers nnder him. As 37 H 6. an Execute 
med in the Wil, named ane to take the goods of the Teſtatoꝛ in ſach apli 
who did acco2dingly,and afterwards the Executoz doth refuſe ; pet the (ery 
hall not be puniſhed fo2 that medling, 13 H 7/4. 21 H 7. 23. Ahe 
is ſaid by Read cheif JuLtice,that if the 1Bayly dlivereth the body of nol 
he hath taken in Execution to the Sheriff, he ſhall be excuſed, although that 
Sheriff doth not return the Capias 5 and we have pleaded in this caſe, th 
ha ve delivered the money to the Sheriff,and that is confeſſed by the demun 
Altham, J conceive that this Execution after the death of the party 8 
good. Foz an Admiaittratoꝛ is another perſon, wherefoze new pꝛotel 
illue againft him, as in all caſes where the perſon is changed: 18 E 3% 
one ſueth a Certificate out of a Statute, and befoze execution had he dyelh 
Crecutozs ſhall not have execution upon that Certificate, but fir ſt they au 1 
to have a Scire facias: And 28 H 8. Dyer 29. Traͤnſcript of a Fine wt 
moved by the Anceſtdz out of the Treaſury into the Chancery , and come 
by Mittimus to have execution, and the Anceſto2 dyeth befoze Execution. 
the Heir cannot p2oceed without a new Mittimus,fo2 he is another perſon! 
36 H 8, Br. Statute Merchant 43. and in our caſe here, at the time of 
Execution theſe are not the goods of the Executoꝛ, fo2 he is not in eſſe, i 
ought to appear whoſe goods they are which are taken in Execution 
Lands be recovered againſt the Father who dpeth, and the Heir be oulſs 
Execution, withont a Scire facias againſt the Heir, he ſhall have an! 
And 6 E 6. Dyer 76. is our caſe. A is condemned in Debt, ande 
facias is awarded, and befoze execution A dycth inteſtate: The Sheriff it 
the Debt upon the goods of the Inteſtate in the hands of the Adminiſtrs 
upon which the Adminiſtratozs bzoncht Erroz and reverſed the Bret 
Tanfeild, the Execution is erronious, but is not void, but ſhall ſtand until 
reverſed by Erroz. And it was hoiden by the whole Court, that the fall 
turn of the Sheriff Gould not pꝛejndice the Defendants : At another! 
was moved again, and it was holden, that the averment , that the _ 5 
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— tion were the goods of the Zeſtator the day of the Writ of Executi⸗ Execution a- 

ſued, was a good averment without laying, The day cf Trecution done, foz ©? laſt an ad- 
2 award of the Writ ol Execution ſhall binde all his goods againſt whom gert 
the Judgement was given which he had at the dax of the Writ of Execution gcach of the 
awarded. And it was alſo holden, That notwithſtanding the death of the party Ioreftare. of 
againſt whom, & c. Che Sheriff might do execution of the goods of the dead in the n 
the hands of his Erecutozs accozdivg to the opinion of Bryan. 16 Hl. 7. 6 fed good. 
and afterwards in the pzincipal Caſe Judgement was given againft the 1 . 
Plaintiff, 


date of the 


Trin. 31. Eliz. In the Kings Bench. Writ. 3/50 106 
330, 


CCI. Carie and Denis Caſe, Are Y 


E EE 


Þe Caſe was; Upon a Latitat, the Sheriff returned, That by vertue ; 
Ta the ſaid pzoceſs he had arreſted the Bodie of the Defendant, and that — of the 
ſach a yay after, and befoze the Return of the Latitat, a Habeas Corpus came heritt. 
to him to bzing the bodie immediately into the Chancery, which was done ac⸗ 
cozdingly, and there the Paiſoner was diſcharged by the Oꝛder of the ſaid 
Court: and the ſame was holden a good Return, foz the Sheriff is bound to 
obey the Kings TU2its,and fo execute them, and he cannot compel the partie to 
put in Sureties to appear here: and the truth was, That the party was 
bzought befoze the Maſter of the Rolls, and he did diſcharge him. And per 
Curiam, the ſame is no offence in the Court, but it was an ill ad of the Ma⸗ 
ſter of the Rolls. Foz we oftentimes have perſons here upon Habeas Corpus 
who are alſoarr eſted by P2oceſs out of the Exchequer, oz of the Common 
Pleas, but we will not diſcharge them befoze they have found Suretics foz 
their appearance, Ec. and ſo the ſaid Courts uſe to do recipzocally : and we 
cannot puniſh the Sheriff, fo2 the Habeas Corpus was firft returnable befoze 
the Latitat, but the party may have an action againſt the Sheriff, but we will 
ſpeak with the Maſter of the Rolls, &c. and afterwards Bail was put in: But 
afterwards another Exception was taken to the Refurn: ſci. a coſtodia noſtra 
exoneratus fuit, which might be intended as to the Cauſe in the Chancery on⸗ 
ly, and nat foz the Cauſe here, foz he hath not alledged, that he hath not al⸗ 
ledged, That he was committed fo any other in cuſtodie, and foz that cauſe 
day was given to the Sheriff to amend his Return. 
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Trin. 31. Elz. In the Kings Bench. 
CCII. Upton and Wells Caſe. 


13 an Ejectione firmæ by Upton againſt Wells, Judgement was given foz 
the Plaintiff, and upon the habere facias poſſeſſionem, The Sheriff re- 
lned that in the Execution of the laid Mrit he took the Plaintiff with 
lim, and came to the houſe recovered, and removed thereout a woman, and 
too childꝛen, which were all the perſons which upon diligent ſearch, he could 
indein the ſaid houſe, and delivered to the Plaintiff peaceable peſſeſſion to 
thinking, and afterwards departed, and immediatelp after thꝛee other 
perlons which were ſecretly lodged in the ſaid houſe ex pulſed the Plaintiff a- 
+ upon notice of which he retozned again to the ſaid honſe to put the + , /, , 
If in full poſſeſſion, but the other didreſiff him, ſo as without perill , ,,.- 
of his life, and of them that were with him in company he could not do it. "I 
ad upon this Retoꝛn the Court awarded a new Writ of execution, fo2 that 
theſame was no Execution, of the firſt Writ, and alſo awarded an attach- 
ment againſt the partics. 
U T rin. 


Marſh and 3 Hedd and cha- 
Line. Caſe. wn Caſe. 
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Trin. 31. ELIN In the Kings Bench. 


C CIII. Marſh and Aſtreys Caſe. 


Man b2:u3ht an Action upon the Caſe againft Aſtrey, and dec 
That he had pzocured a Writ of Entry ſur diſſeiſin againſt one * | 
thereupon had a ſummons foz Lands in London, and delivered the ſain 
mons to Aſtrey being under Sheriff of the ſame County ; virtute cujas) | 
ſaid Aſtrey ſummoned the ſaid A. upon the Land, but notwithſtanding |; 
4 
4 
| 


did not return the ſaid Summons ; Aſtrey pleaded. Not guilty. And it 
tryed in London, where the action was bzonght foz the Plaintiff, and ity 
moved by Cook in arreſt of Judgement, That here is a mil-tryal, foz th 
ſue ought to be tryed in the County where the Land is, becauſe that the 
is local; but the Exception was not allowed, foz the action is well tax 
London, and ſo the tryal there alſo is good. Another Exception was m 
becauſe the action onght to be againſt the Sheriff himſelf, and not ag; 
the Under Sheriff, foz the Sheriff is the Dfficer to the Court, and all 
tozne3 are in his Name, and J grant that an action foz any falſity oz den 
lyeth againſt the Under Sheriff, as fo2 embeſſelling, rang of Writs, &, 
but upon Non feaſans, as the Caſe is here, the not Retozn of the Sum 

it ought to be b2onght againſt the Sheriff himſelf. Dee 41 Ed. 3. 12. 
if the under Sheriff take one in Execution, and ſaffereth him to eſcape telt 
lyeth againſt the Sheriff himſelf. Another Exception was taken becanleth 
Declaration is that the ſaid Aſtrey. Intendens & machinans ipſum querent. it 
Rione ſua pra dict. proſequend. impedire, &c. did not retozn the ſaid Summ 
but doth nor ſay, tunc exiſt. Under⸗ Sheriff. Snag, contrary, If a B 
Errant of the Sheriff, take one in Execution, and he ſuffer him to eſcapßg 
action lieth againſt the 1Bayly himlelf. And that was agreed in the Caf 
a-Bayly of Middleſex , and Sir Richard Dyor Sheriff of Huntington, 
his Under Sheriff, who ſuffered a Paiſoner toeſcape, and the actions 
bzought againſt the Under Sheriff ; fcz it may be the Sheriff himſelf hy J 
notice of the matter, becauſe the Writ was delivered to the Under hen 
and he took a Fee foz it, and therefoze it is reaſon that he ſhall be punt 
As ik a Clerk in an Dffice miſ-enter any thing, he himſelk ſhall be pe 

and not the Maſter of the Dffice, becauſe he takes a fee fo2 it. But if the 
tozn made by the Bayly be inſuffictent, Then the Sheriff himſelf hall 
amerced, but in the pꝛincipal caſe it is clear, That the action lyeth agu 
the Under Sheriff if the party will, and ſuch was the opinion of G 
and Clench: As to the ether matter, becauſe it is not alledged in the Y 
ration, That the Defendant was under Szeriff at the time, The Peel 
tion is good enough notwithſtanding that, foz ſo are all the Pꝛeſidents, | 
ik the Defendant were nct under Sheriff the ſame ſhall come in of the n 
fide. Dee 21 E. 4. 23. And afterwards in the pzincipal Caſe, JadgeineatW 
Niven fo2 the Plaintiff. R 
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Trin. 31. Flig. In the Common Pleas. 


CCIV. Hedd and Chaloners C. 


2 42, 1 /6, Lot Jane Berd, It was found by eſpecial Herdict, That William Berd 2s 
ſeiledinFee,t made a Feoffment to the uſe of himſelf foz life, and afte 
to the uſe of his two daughters Joan and Alice in fee, and dped, and 10 


Oe, 176 FN an Ejectione firmæ by Hedd againſt Chaloner upon a Demiſe foz 
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Read and 
Naſbes Caſe. 5 


+reo into the Land, and by Andenture by the name of Jane Berd, leaſed the 
{ame to the Plaintiff foz thzee years. And it was further found, That Joan 

ned in the Feoffment; and Jane who leaſed, are one and the ſame perſon; 
Wray, It hath been agreed here upon good advice and Conference with Gram- 
marians, that Joan and Jane are but one Name. And Women becaule (Joan) 
ſeems to them a homely name, would not be called Joan but Jane: But ad- 
mit that they were ſeveral Names, Then he and Gawdy were of opinion, i 
Gould not be good: But afterwards, it was faid by Gawdy, That this action 
is not grounded meerly upon the Indenture, but upon the Demiſe, and that 
is the ſubſtance, and the Indenture is but to enfozce it, ſci. the leaſe, 44 E. 
2.42: Another matter was moved here, the remainder was limitted to Joan 
and Alice in fee, by which they are Joint Tenents, and then when one of 
them enters, the ſame vefts the poſſeſſien in them both; Then by the vemiſe 
of Joan a moyety paſteth only to the Plaintiff, Wray, Here the Term is in- 
curred, and the Plaintiff is fo recover damages only, and no title at all is 
found foz the Defendant, and ſo there is no cauſe but that Judgement ſhould 
be given foz the Plaintiff 3, and thereupon Judgement was given fo2 the 


Plaintiff, 


T> 71.31. El. In the Kings Bench. 


CC. Read and Naſhes Caſe. 


[ A an action et Treſpaſs by Read and his Wife againſt Naſh, foz entring 
into a houſe talled the Dayrp⸗houſe, upon Not guilty pleaded , The Jury 
found this ſpecial matter, Sir Richard Greſham Knight, was ſeiſedin Fee of 
the Pannours of ] and S and of diverſe other Lands mentioned in his Will, 
and z Edw. 6, deviſed the ſame to Sir Thomas Greſham his Don foz life, the 
Rematader to the firſt (on of the ſaid dir Thomas Greſham in tail, the Re- 
mainder to the ſecond ſon, &c. the Remainder to the third fon, &c. The Re- 
mainder to Sir John Greſbam his bzother ; Pzoviſo, That if his Don go a- 
bout 02 make any Alienations oz diſcontinuance, &c. whereby the pzemiſles 
mot remain, deſcend and come, in the fozm as was appointed by the ſaid 

UM, otherwiſe then foz Joyntures foz any of their TU1ves foz her life only 
02 leaſes foz 21. years, whereupen the old and accuſtomed Rent ſhall be re- 
ſer bed. That then ſuch perſon ſhall fozfeit his eſtate, Sir John Greſham dy, 
ed: Sir Thomas Greſham his ſon, built a new Youſe upon the Land: and, 
nie, leaſed to Bellingford foz ene and twenty years, rendzing the an- 
Rent. And afterwards 2 Eliz. he leavyed a fine of the ſaid Pannecurs 

and of all his Lands: and 5 Eliz. he made a Jointure to his Wife in this 
manner, ſci, Pe covenanted with certain perſons to ſtand ſeiſed to the uſc 
of-hUmleif, and his Wife foz their lives, and afterwards to the uſe of his 
Veu's, and afterwards, 18. Eliz. he leaſed unto Read and his wife foz 

me and twentie pears to begin pꝛeſently (which was a year befoze the expira⸗ 
tion of the laid Leaſe made nnto Bellingford;) which Leaſe being expired, 
ad catred. It was argued by Cook, Chat here, upon the wozds contain- 

ed in the Proviſo, Sir Thomas had power and authozity, not being but Te⸗ 
nant foz liſe to make a Leaſe foz years, oz Joiature, and that upon implica- 
ton of the Will, which ought to be taken and conſtrued acco2ding to the 
intent of the parties; foz his meaning was to give a power, as well as an 
eſfate, otherwiſe the wozd (otherwiſe) ſhould be void; and it is to be obſer- 
172 That the parties inferefed in the ſaid conveyance were Rnights, and 
tis not very likely, That the ſaid Sir Richard Greſham did intend, that 
| ep ſhould keep the Lands in their own manurance as Husbandmen, but 
| erthe ſame to Farm foꝛ Rent. And it is great Reaſon, although he willed 
| U 2 that 


Kimnerſly and 
Smart, Cafe. 


that the oꝛder of his Inheritance ſhould be pꝛeſet ved, vet to make a ug 
ſion foz Jointure ; ard it is great reaſon and cauſe to his family to eng 
and make them capable of great Patches, which ſhouly be a Trengthmngy, 
his poſterity, which could not be without great Jointures, wherefoze Jay 
ceive it reaſonable to tonſtrue it (o, That here they have power to make 
tures foz their Wives. It hath been ſaid, That no grant can be taken 
implication, 5 12 E. 3. fit avor. 77. Land was given to I and A his wit, 
and to the heirs of the body of I begotten: and if I and A de, without h 
of their bodies, betwirt them begotten, that then it remain to the right zen 
of I; and it was holden that the ſecond clauſe, did not give an effate tail 
the wife, by implication being in a grant, but otherwiſe it is in Caſe ; 


deviſe, as 13 H. 7. 17. (and there is no differente (as ſomie conceive.) 
the deviſe is to the heir, and when to a ſtranger ) but theſe caſes concern q 
ter of Antereſt, but our caſe concerns an Authozity: and admit that (ik 
Thomas hath power and anthozity to make this leaſe, Then we are to conflng. 
if the Jointure be good, foz if it be, Then being made bizfoze the Leaſe; # 
ſhall take effec befoze, and the woman Jointreſe is foum to be alive, wy 
uc ne conceive, That this Jointure is void, and then the Le:aſe ſhall and, ly. 
riſe out of a an uſe cannot riſe out of a power, but may riſe ont of an eſtate of the Tes 
power, toz, and out of his Will, 19. H. 6. A man deviſeth, A bat bis Erecutas 
ſhall ſell his reverſion, and theyſell by Mond, it is a goo'd Sale, fog now thy 
Reverſion paſſeth by the Mill. But an uſe cannot be rai ſed out of an uſe, 
and a man cannot bargain,and ſetl Land to another nſe the n of theBargainee, 
And it is like unto the caſe of 10 E.4,5.The diſſetſee doth i:eleaſe unto the tif 
ſeiſoʒ rendzing Rent, the render is void, foz a rent cannot iſſue out of a right, 
ſo an uſe cannot be ont of aReleaſe by the viſſeiſee, foz ſuch releaſe to ſuch put, 
poſe ſhall not enure as an Entry and Feoffment : Alſo here after that convey 
ance, Sir Thomas hath built and erreded a New houſe,ant) no new Rent is re! 
ſerved upon if, t therefoze here it is not the ancient Nent. fin part of the ſamis/ 
going out of the new houſe. But as to that, At was ſaid by the Juſtites, don 
ſpeak to that, fo21t appears that the Rent is well enough reſerved. Another” 
matter was moved to2 that, That a year befoze the Erpiraition of the ' 
made to Billington this Leaſe was made to Read, fog 21. ears to begin pg 
ſently from the date of it; although by the ſame autho2 Ity he cannot nag 
Leaſes in Re verſion, foz then he might charge the Inheritance in infiniza;” 
But vet ſuch a Leaſe as here is he might make well enough, fo2 this Lea 
is to begin pꝛeſently, and ſo no charge to him in the Reiverſion , as in the” 
Caſe, betwixt Fox and Colliers, upon the @tatute of 1 Eliz.. A Biſhop make 
a Leaſe foz thꝛee years befoze the Expiration of a fozmer L,eaſe to begin px 
ſently, It was holden a good Leaſe to bind the @ncceCoz hinz the Anheritand- 
of the Biſhopts not charged above one and t'renty years in toto. But its 
Biſhop make a Leaſe foz years, and afterwards makes a Leaſe fozt T 
lives, the ſame is not good, 8 Eliz. Dy. 246. Tenant in tail leaſeth to „ 
gin at Micha elmas, next enſuing foz twenty vears, it is a goo!) Leaſe by these 
tute of 32 H. 8. ſo is a leaſe fo 10 years, and after foz eleven years, and yt 
the Statutes are in the Negative, but this power in our C aſe is in the Al 
mattve ; and the Inheritance is not charged in the Mhoſſe with moze then 
one and twenty years. | 
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Trinit. 3 1. Eliz, In the Kings Bench. 
CCI. Kinnerſly and Smarts Caſe, 


Debt upon I Debt upon a Bond, The Plaintiff declared, That the Bond was mu 


— Con- Fin London; The Defendagt pleaded, That an uſurious Contract 


Cre. 195, "_ 
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+ Queen and 
Buckberd: Caſe. 
ac betwixt the parties at D ia Staffordſhire, andthat the Obligation was 
made f0z the lame contran. The Plalatiff by Replication ſaith , that the 
Sond was made bona fide, & non pro uſura, and that Iſſue was tryed in the 
Stafford , and was found foz the Plaintiff ; And it was movey 
that that Iſſue ought to be tryed in London, 
the tontt aa was made. Gawdy conceived, that the tryal is well. As 
f 3. 8. Jn debt upon an Obligation in London, the Defendant pleaded, 
the Obligation was made by dureſſee at York, the ſame Ifue ſhall 
tryed at York. At another day the caſe was put moze certain, 
that the contra was made at Win Stafford-ſhire, by which it was 
agreed, that foz a Yozſe and two Tun of Aron; the Plaintiff only 
ve foz them aud the fozbearing of the money foz ſuch a (mall time fifs 
ty pounds; whereas in truth they were but of the value of fozty pounds, and 
that the ſaid Bond was made foz the payment of the ſaid fifty pounds. Cook, Tryal. 
the June is well ryed, ke the ground of the matter is the uſurtons contract, 
and thoſe of Stafford-ſhire maꝝ better know it then they of London, And ac- 
coding to this Tryal it hath been befoze adjudged. H 28. Eliz. rot, 209. 
Betwirt Sybthorpe and Turner. And P 31. Eliz. ror. 303. betwirt Payne 
and Wilkenſon, where the Aue was, abſque hoc, that it was a cozrupt agree- 
ment,bnt the g was, ut ſupra. And afterwards Judgement was given 
n the Plaintitk. 


Irin. 36. Elis, in the Kings Bench. 
CCVII. The Queen d Buckberds Caſs 


T* Quecn recovered againſt Buckbeard in a Quare Impedit; and there⸗ _ lmpe- 


upon a Wit of Erroz was bꝛought. and it was alligned foz Erroz,that the 1 162 
Queen,psſt tempus ſemeftre,had Judgement to recover damages foz the value 
ef the Church of half a year : Cook, the ſame is no Erroz as it was adjudged, 

7 El. 236. Ser alſo 34 H 1. 31. And thefe damages are not as damages, 

but as a penalty inflicted upon the diſturbance. See Book Entries, 483. 

The Ring in a Quare ſmpedit counted to his damage of fozty pounds, and 

484. 1600 li. and although, tempus ſemeſtre tranſierit, vet the King ſhall reco- 
ver damages, but the value of the Church fo2 half a year , foz the King at all PF 
times may pꝛeſent in his own right; foz nullum tempus occurrit Regi, At Damages in & 
another day it was moved by Fenner Derjeant,and he conceived, that here the 9 
Aueen is not to recover damages, foꝛ ſhe doth not pꝛeſent in her own right, fe King, e e con- 
the Incumbent had two Benefices without Qualifications, and therefoze the cr. 

firſt was void, and the Lapſe encurred, and therefoze the Nueen did pꝛeſent 

inthe right of the Crown, and lo is not verus Patronus, 14 E 3. Quare Im- 

edit 34. The King ſhall not recover damages, although he count of dama- 

des, 3 H 6. Damages 17. And as to the caſe of 7 Eliz. it voth not appear 

there, that the King did pzeſent by reaſon of his Pꝛerogative, and he ſhewey 

divers P2eſtdents,that the King ſhall not recover damages in ſuch caſe. P 7 

H 5. rot. 402. 2 H 6. rot. 316. Foz the Statute was intended to give da- 

mages to the very Patron, and not otherwiſe. Cook, where the King pze- 

fents by Las pe he is verus Patronus hac vice, as Gzantee of the next à void⸗ 

Me: Vide T. E 1. Quare Impedit 181. The King recovered damages in 

the caſeof a Pꝛioz. Godfrey ſaid, he had ſearched the Roll of 7 Eliz. and; 

eis moꝛe repozted in the Book then is in the Roll,foz Judgement is given 
in the pꝛeſentee, but as foz the damages, the Court would adviſe of it. 

andy, it is clear, that the Qucen ſhall not recover dauble damages, fo2 the 


cannot looſe her pꝛeſentment, quia nullum tempus occurrit, and becauſe , eo oe LT 


quod tempus ſemeſtre tranſierit, but the ſhall have fingle damages, fo? * = ges. 
| en 


The Queen aud Buckberds 
Caſe. a 
given foz the wꝛong and diſturbance, and not fo2 the pzeſentment ; and 
toze the damages are well awarded. Wray, It the Aing be not within 
part of the Statute (as it is agreed as to the double damages) "Wink 
that he be wit hin the other bzanch. 103 d 4 - 5 
Popham Attozney general. The Queen dought to recover damages dug 
fingle damages, vnt not double damages, and the wozvs of the Statute u 
neral, therefoze tc Queen ſhall ha ve the benefit of it and of all 
made foz the benefit of the Snbjecs , the Ring ſhall take ad dantageg 
Statute of Glouceſter gives damages in a Mit of Cofinage , Aiel 50 
ſai; and the Ring bzings an Actton upon the ſeiſin of his Anceſtozs, he! 
recover damages, and in conftruction of Statates, the opinions of themy 
were next to the making of them is to be mach reſpected : "Vide 19 E 
90. 19E 1. rot.255;231,136, And alwayes the King counts to his daß 
&c. and that ſhould be in vain,if he ſhonld not recover damages: Am 
the Pzeſivents ſhewed to the contrary , that was the default of thole 
which the i ing had pzeſented, and when in a. Quare Impedit the King 
pzevailed , they contented themſelves with the Ancumbency without reh 
of the damages: But if damages be not to be given, vet the Judget 
Ps 3. * recover the pꝛeſentment is not erronions. And the Judgement only asf 
” A man dall Living of damages ſhall be reverſed,and the Defendant in theQuare Imp 
not aſſign for here ſhall not aſſign the ſame foz Erroz,becanſe no damages are given, fat 
error, that foz his advantage. And alwayes where it is found foz the Queen ina 
which is for re Impedit, they enquire of the value of the Church, which ſhould be a frivg 
his advantage. thing, if the Queen ſhould not recover damages. Gawdy, of things tra 
ries the Queen may be diſturbed, and if ſhe be, wherefoze ſhall ſhe nor 
der damages? but the doubt is, if the intent of the Statute be, if the 
ſhall have ſingle damages in any caſe : And here in this caſe the Judge 
is one and entire, and if it be reverſed in part it ſh ll be reveriey 
whole; as in Dower, the Tenant pleads, that he is alwayes ready, & 
Demandant ſhall have Judgement to recover her Dower, and a Wai 
iſlue fozth to enquire of the damages. And ſee alſo 17 E 3. In an 
of Dorrein pzcſentment, the Plaintiff had Judgement to have a Wal 
Biſhdp: And the Aſſtze was taken after foz the damages: And inthe! 
time the Defendant bꝛought a Wzit of Erroz, and it was hoiden main 
ble, foʒ they are ſeveral Judgements; but it is not ſo here, foz the Eu 
Quod querens habeat bre. Epiſcopo, & quia neſcitur.quz damna, &c. ff 
one Judgement, = 
Wray, It is but one Statute, and therfoze it ſhall be conſtrued with 
fruction,and it ſhould be a ſirange conſtruction, that the King ſhould de 
in one part of the Statute, and out of the other. And 34 H 6. 3. Mhe Ul 
Attozney could not have damages, which is a great p2oof and anthozity; 
the Judgement foꝛ damages in ſuch caſe is Erroz : The experience and 
of L2wis ſuffictent to intec pꝛet the-ſame to us, and from the time of E 
til now, no damages have been given in ſuch caſe. Thaice this matte 
been in queſtion, 1. 3 H 9. and the Juftices there would not give dam 
34H 6. there the Councel learned cf the Ning, could not have danſagot 
the King, And 7 Eliz. there was no damages: And whereas it hai 
laid, that a man ſhall not have a Wzit of Erroz, where Indgement is 
fo his benefit , that if Judgement be entred that the Defendant be in a 
where it ought to be,Capiatur, yet the Defendant hall have a Mzit of E 
And he conceived alſo , that here is but one Judgement: Clench , the 
P:eſident after the making of that Statute was, that damages were give 
the King in ſuch caſe; but afterwards the -p2acice was alwayes other 
and that the ſaid Statute could not be con ſtrued, to give in ſuch caſe dam 
and the reaſon was becauſe the Juſtices took the Law to be otherwiſe" 
the King is not within the Statute of 32 H 8. ok buying of Tythes, na 
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Chapman and Hu rſts CKirdler and Lever- 
5 Caſe. ſages Cale. 


cabjedts who buyeth any title of him 2 And here in dur caſe, the Aueen is 
not yerus Patronus, but hath this pzeſentment by Pzerogative : And it title 
do accrue to the Biſhop to preſent foz Lapſe , yet the Patron is verus Pa- 


nus. i 

"At another day the caſe was moved,and it was ſaid by Wray, that he had cons 
ferred with Anderſon, Manwood, and Periam, who held, that the Queen could 
not have damages in this caſe , but Periam ſomewhat doubted of it. Gawdy, 
in 22 E 4. 46. In Dower the Demandant recovered her Dower , and dama- 

by verdi, and afterwards foz the damages the Judgement was reverſed, 
and ſtood foz the Lands. Clench, it ſhall be reverſed fo2 all, foz there is but 
one Judgement. And afterwards Judgement was given, and that the 
Queen ſhould have a Wzit to the Biſhop and damages. Popham, The Court 
pught not to pzoceed to the examination of the Erro2s , without a Petition to 
the Queen, and chat was the caſe of one Mordaunt, where an Infant le vyed a 
Fine to the Queen, and thereupon baought a Wit of Erroz,and after wards 
by the Reſolution of all the Judges, the pzoceedings thereupon were ſtaped. 
der 10 H 4 148. a good caſe. 


Trin. 31 Eliz. in the Kings Bench. 
CCVIII. Chapman and Hurſts Caſe. 


Etwixt Chapman and Hurſt the Defendant did libell in the spiritual 

Tourt , foz Tythes againſt the Plaintiff , who came and ſurmiſed, that 
whereas he held certain Lands by the leaſe of Sit Ralph Sadler fo2 term of 
yeares within ſuch a Parifh , that the now Defendant being Farmoz of the 
Redtozy there! The Defendant, in conſideration that the Plaintiff pzo⸗ 
miſed and agreed to pay to the Defendant ten pounds per annum, during 
the Term, foz his Tythes, he pꝛomiſed, that the Plaintiff ſhould hold his 
fad Land without Zythes, and without any ſute fo2 the ſame, and thereupon 
pzayed a P2ohibition : And by Gawdy ; the ſame is a good diſcharge 
. of the Tythes foz the time, and a good Compoſition to have a P20- 
* z and and it is not like unto a Covenant. Dee 8 E 4. 14. by 


Tythe n 


Trin. 31. Elix. in the Common Pleas. 
C CIX. Kirdler and Leverſag:s Caſe. 


[# 3vowpy the caſe was, that A :iſed of Lands leaſed the ſame at Will, avonty 
ang rent ten pounds per annum, and afterwards granted eundem reddi- Go. 241, 

um, by another deed to a ſtranger foz life, and afterwards the leaſe at will 
determined. Periam was of opinion, that the Rent did continue, and al- 
though that the woꝛds be,cundem redditum, vet it is not to be intended, eundem 
aero, fed eundem ſpecie, ſo as he ſhall have ſuch a Rent, ſcil. ten pounds 
ber annum: As where the King grants to ſuch a Town, eaſdem liberrares 
PVGviras Cheſter habet, it hall be intended ſuch Liberties, and not the ſame 

o in the pꝛincipal caſe: Alfo he held, that a Rent at will cannot be 

oz life , and therefoze it ſhall not be meant the ſame Rent: Wut it 
wards adjudged , that the Rent was well granted foz the life ot the 
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Heayes and Degory and 
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Tris. 3 . Elig. In the Common Pleas. 
CCX. Heayes and Alleyns caſe. 


8 Har bzonght a ſur cui in vita againft Alleyn. And the caſe was this, 
- ane. JL 4Diſcontinuee of a Beſſuage,had other Lands of good and indefecible 
Je, 25% adjoining to it, and demolicht andabated the ſaid honſe,and built anot 
7, 44. 13, Was larger, (o as part of it extended upon his own Land, to whit) 
good title. And afterwarvs the heir bzought a ſur cui in vita, and demg 
the houſe by the Name of a Peſſuage, whereas part of the houſe aj 
tend into the Land to which he had no right. And by Periam, The 
ought to be of a Peſſuage with an Exception of ſo much of the houle'y 
was ereged upon the ſoyl of the Tenant, as demand of a Meſſuage erg 
Demand, and Chamber: And it was argued by Yelverton, That the Writ anght 
the manner of bate, foz if the Demandant ſhall have Judgement accoꝛding to his W 
„ in a VI then it ſhall be entredquod petens recuperet Meſſuagium, which ſhould bg 
ronious, foz it appeareth by the verdict it ſelf, that the demandant hath; 
title to part of it; and therefoze he onght to have demanded it ſpectall 
H. 7.9. parcel of Land, containing 10. Feet. 16 E. 3. Br. Mortdanc, 
piece of Land containing ſo much in bzeavth, aud ſo much in length. 
the mopetie of two parts of a Meſſuage, and 33 E. 3. br. Entrie 8. a, 
ſeiſoz of a Barth ground made Meadow of if, Nowin a Writ of Gut 
hall be demanded foz Peadow. Drue Serjeant contrary, and he conte 
the Caſes put befoze, and that every thing ſhall be demanded by Writ ini 
ſozt, as it is at the time of the action b2ought : as a Writ of Daus 
b2ought of two Pills, whereas during the Coverture they were but 2 Tolls 
but at the day of the Writ bzonght, Mills; and therefoze ſhall be demand 
by the name dk Pills, 14H. 4.33. Dower 21. 13 H. 4. 33.175- 1 H. $4 
Walmeſly, part of a Þeſſuage may be demanded by the Name of a. We 
age: andif a Youſe deſcend to two Coparceners, if they make parti 
that one of them ſhall have the upper Chamber, and the other the le 
here if they he difſeiſed, they ſhall have ſeveral ACiſſes, and each 
ſhall make his plaint of a Peſſuage, and by him a Chamber may be wal 
ded by the name of a houſe. And afterwarys the Writ was awarded 
but a ſpecial Judgement was given ei, quod querens recuperet Meſſus 
przdict.viz, ſo many feet in length, and ſo many in bꝛeadth, accozdingt 
which was found by the Uerdict. | 2 
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Trin. 31, Eliz, in the Common Pleas? 7 
CC XI. Degory and Roes caſe. . ; 


Dieu bzought Debt upon an Obligation againſt Roe, as heir to hig 
ceſtoꝛ, The defendant pleaded, That his Anceſto? by his deed di 
venant with Sir W. Winter, aad A. Marſh, to ſtand ſeiſed to the uſe ai 
ſelf fo2 life, and afterwards to the uſe of the Defendant, and his heirs, 
ſo he had nothing by defcent, The Plaintiff replicando ſaid, non comes 
and it was found by ſpecial verdict, That ſuch a deed of Covenant was mal 
by the Anceſtoz of the Defendant, but the firſt uſe was limitted tot _ 
venantoꝛ and his wife, foz their Lives, c. And that he delivered the all 1 
fo] S as his deed, te the uſe cf the ſaid ir W. Winter, and the ſaid Mari 
if the ſaid Sir W. Winter would agree to the ſame, and take the charge of 
upon him, and if he will not agree, That then it ſhould not be a 
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Oxford, and Tamworihs Caſe. 


carther found, That Sir W. Winter dyed befoze any agreement, and it was 
moved by Periam, It the ſame be preſently the * of the Anceſtoz , oz if 
it po not take effect till the condition be perfozmed, (ci. untill Sir W. Winter 
ed to it. See 14 H. 8. 17,18, 19, 20, 23. And by Walmeſly. The Deeds, wher, 
t the Deed of the Anceſtoz untill Sir William hath agreed; But to rake ef: 8, 
Anderſon and Periam, although Sir William Winter doth not agree to it. 
Pet it is the deed of Roe, foz although a deed be upon condition, ut ſupra, pet 
becanſe he delivered it as his deed, and the Condition is ſubſequent to it, It 
ſhall be taken foz his deen, and the condition after ſhall be void, becauſe re 
nant : Foz although that in Eſtates limited to men, the eſtate may be 

pzecedent, and the condition ſubſequent, and the not perfozmance of the con⸗ 
dition may deſtroy the eſtate, foz the eſtate is alwates ſubjett to the condition, 
pet it is not ſo in Deeds, foz being once the deed of the party, it can never 
ceaſe to be his deed, after it is once deliveredas his deev+ Owen, Although 
the ſame be the deed of the party, vet it is not well pleaded, and he conceived , 
the illue is / lound againſt him, foꝛ the Covenant is pleaded, to ſtand ſeifed un⸗ 
to the uſe of himſelf fo life; the Kemainder over: To which the Plainfiff 
Replicando ſaith, non convenit; ſo as the Iſſue is, if any ſuch Deed of Co- 
venant was, and the Jury finde. That the Covenant was to ſtand ſeiſed to 
the uſe of himſelf, and his wife, &c: ſo as it is not ſach a deed as the Defen- 
dant hath pleaded, foz other eſtates are limitted by it, and therefoze it ſhall 
not be intended the ſame deed. Periam, The ſame is not matertall , fo; 
the ſubſtance of the Plea is, Nothing by diſcent, &c. and it was ad⸗ 
journed. 


77in. 3t. Eliz.In the common Pleas. 


CCXII. 1he Schollars of All. ſoules is Oxfotd , and Tam- 
worths Caſe. 


Las Writ of Right by the Colledge of All-ſouls in Oxford againſt Tam: vit of Right 


worth: the Writ was, Quod clamat tenere de nobis ia liberam puram et per- 
Elemoſinam. And execption was taken ty it, betauſe it ought to be 
in li Eleemoſinam, ſans pura & perpetua, alſo it onght to be Eleemoſina, 
withaDouble e, and not Elemoſina, with a ſingle e, but the exception was 
not allowed. Foz as to the firſt Exception, it is but ſur pluſage, and as 
to the other, It is the common courſe, Another exception was taken to the 
Writ,becauſe the woꝛds are quod clamat eſſe jus & hæreditatem ſuam, withuut 
laying in jure Collegii : Anderſon, The Writ is good enough. Ak a Pare. 
ſon plead that he is ſeiſed, he ſhall ſay in jure Eccleſiæ, foz he hath two capaci- 
ties, and without ſuch wozds here ſhall be intended feiſed in his own Right, 
But if an Abbot plead that he was ſeiſed. there needs not ſuch we2ds: foz he 
hath no other capacity. ſo ot Dean and Chapter; Payoz and Comminalty: 
Ind afterwards, the Writ was awarded good; and that the Tenant ſhould 
anſwer over, &c. Dee Book Entries 236, 237 It was alſo moved, Af the 
ſhall count of its ſeiſin within 30. years, becauſe that the Cozpoꝛa⸗ 

lin never dyes, and then if he count of its own poſſeſſion, the ſame is with- 
oil limitation, And it was holven; that if the Guardian of the Colledge 
which now is, was ever ſciſed, he ought to count upon a ſeiſin within thirty 
rears; But upon the ſeiftn bf his -Pzevecefſoz he onght to count of a ſeiſin 
pe 60 years as another common perſon, fo2 the change of the Teſte of 
aha leilin, is as the dying ſeiſed, and diſcent of a common perſon, | 
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Trinit. 31. El%. in Commumi Banco · 


CCXIII. ud Buckhurſt 4d the Biſhop of Winch 
Caſe. | | 5 


Quarelmpedir. Te: oꝛd Buckhurſt bzonght a Quare Impedit againft the \iſhop of | N q 
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Aſſumpſit. 


Debt. 
70, 02, 0g, 


and counted, that he was ſeiſsd of the Manno of D, to which the au 
ſon was appendant,and that ths ſaid Church became void, and that he yy 
ed Maurice Sackvill his Clark. The Defendaut pleaded, that he | 
of the ſaid Advowſon, as in grofſe, and pꝛeſented one Maurice Sacvill, 
hoc, that the Avvowſon was appendant. It was moved, that the N | 
ought to traverſs the Pzeſentment, and not the Appenvancy, eſpectallywh 
cauſe is here, where they both pꝛeſent ons and the ſame perſon, to which e 
ſaid,that that doth not appear,foz the Defendant hath pleaded, that he e 
ed Maurice Sackvill,but doth not ſap, prædict. Maurice Sackvill , ſo as it may 
he is not the ſame perſon , but another. Dee 10H 7. 27. the Draveriyy 
well taken contrary, where the Plaintiff declares of an Advowſon in uu 
and that he to the ſame pzeſented, and the Defendant pleaveth , thy 
he is ſeiſed of ſuch a Pannoz to which the Advowſon is appenday 
&c. Without that, that the Avvowſon is in groſſe , there ge 


27 the pꝛeſentment, foz the pzoſentment ſhall make it in grofſe: wy 
I 3 112. "th 


Trin. 32. Elia. in the Common Pleas, 


CCXIV. Jenniags aud Winches Caſe. 
E an Action upon the Caſe by Jennings againſt Winch. The Plainkf 
clared upon an Aſampſit by the Defendant, 1. Maii 32. Eliz. and conn: 
ed upon a Mutuatus foz twenty ſhillings , and an Iadebitatus foz four py 
The Defendant pleaded, that he being endebted to the Plaintiff in 
pounds, and W $ in another five pounds, they became bounden to the daun 
tiff in twenty pounds foz the payment of ten pounds in ſatisfaction of the 
ſum at five-pounds, and five pounds, and that the Obligation was ſealed 
foze the day of the Aſumpſit ſuppoſed , and added, that the ſame is the i 
debt, and that the Obligation was mans fo2 the ſame debt. And by the 
nion of the whole Court, the ſame cannot be a good plea, fo an Dbligalinn 
cannot petain d Contract og an Adampfit afterwards made. And the till 
al the matter was, that the Obligation was made after the Adumpit, 
though that the Plaintiff declared of an Aſſuwpſit made after. And ine 
caſe it was holden, that the Defendant might plead the ſpecial matter; 
= 22 was made after the ſaty Afumpfit , abſque hoc, that he 
umpfit, &c. * 


be 
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Trin. 33. Eliz, In the common Pleas. 


CCXVV. Hawkins 424 Lawſe Caſe, 


Haar bzought an Action of Debt againſt Lawſe, Exe tutoꝛ of one A, 
Rent reſerved upon a Leaſe foz yzars made to the Teſtatoꝛ. The DV 
fendant pleaded, fully adminiſtred, and upon the Evidence it appeared, tht 
the ſaid A made the Defendant his Erecutoz , and that he did meddle with thi 


poſſeſſio 


3 and Reade and , : Bt fe. 55 
Fry Caſe. | CTobnſons Caſe, 


"eſſen of vivers goods of the Teftatoz,and ſo adminiſtred, and afterwards 
in Court; and that the Adminiſtration was afterwards committed to 
ons B, and that the Jnventozy of the goods of the Teſtatoz came to one thou⸗ 
ds: And it was given in Evidence foz the Defenvant, that he him⸗ 
d paid certain debts, and that divers perſons have recovered againſt the 
Jdminiſtratoz divers ſums of money amounting to one thouſand pounds, 8 
alcra ; And it ws moved, it that evidence did maintain the Jlſue fo2 the De- 
fend nt, becauſe that the Defendant had pleaded, plene adminiſtravit, which 
implies an Adminiſtration by himſelf, And now upon the Evidence it ap- 
peareth,that the greateſt part of the goods of the Teſtatoz were adminiſtred 
by the Adminiffratoz. = | | 
Periam, If that Adminiffratoz (who in truth is but a ſtranger) pay anp 
debts with the goods of the Teſtatoz without commandment of the Erecutoz, 
ſame is not an Adminiſtration, and the Executoꝛ cannot give ſuch matter Adminiſtrati- 
in Evidence , fo pꝛove his plea of fal'y adminiſtrev. Drew @etjeant, It an “. | 
Executoz of his own w2ong,meddle with the goods of the Teftatoz, and after 5. 62. o 
wards the Adminiſtratoꝛ meddle with the reſidae and adminiffer them: In 
Debt againf the Executoꝛs, who pleads fully adminiſtred, if he can pꝛove 
that he himſelf hath adminiſtred part, and the Adminiſtratoz the Refidue,the 
ſame is ggod Evidence to maintain his Iſſue. Periam, It may be ſo there, 
but here in our caſe, the Defendant is the very Erecutoz, and he hath admini⸗ 
ſtred, in which caſe afterwards he cannot refuſe; and ſo the Adminiftration 
is not well committed, and is granted withont cauſe ; and he to whom the Ad⸗ 
miniſtration is committed is a meer tranger , and what he did was with- 
out warrant; and therefoze it is no Adminiſtration to pzove the Iſſue : And 
then the whole matter by direction of the Court was found by ſpecial verdict ; 
And by Periam,in this caſe an Aoton m y be bꝛeught, either againſt the Exe⸗ 
cutoꝛ of his own wꝛong, oꝛ the Adminift: atoz , but not againſt both of them 
jopntlp. See 21 H6.8. by Yelverton and Poreington: Periam, If the Te⸗ 
ſtatoz moztgages a Leaſe foz veares and dyes; and the Execntc2s redeem it 
with their own monies , the ſaid Leaſe ſhall be Aſſets in their hands, foz ſo 
_— the ſame is wozth;a bove the ſum which they have paid foz the redemp⸗ 
tion of it. y 
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Trin, 32 El. z. in the common Pleas. 
CCXVI. Ivory ard Fryes Caſe. 


T was ruled bythe whole Ccurt in this caſe : That if A make B his Exe⸗ 
cufoz,and B makes Chis Erecutoz and dieth, and a Debt is due to A the firſt 
Teftatoz. If C bzing an Action of Debt foz the ſaid debt, as Exccutoz to B, 
the Wait ſhall abate ; It was moved, if an Infant within the age of one and 
twenty years makes his Executoz, x adminiſtration is committed, durante mi- 
nore xtate , in whoſe name the Action ſhall be bꝛought, in the name of the In⸗ 
fant; 02 the Adminiſtratoz. Periam, Jf he will be p2oved befoze the Admi, 


—_ be committed, the Actton ſhall be bzought in the name of the Infant 
02. 


Tirnit, 32. EHE. In the Common Pleas: 


C CX VIL Reade and Johnſons Caſe, 


"nll 
7 [2 an Action upon the Caſe betwirt Read and Johnſon, the Plaintiff declared 


Aſſumpſit. 


dat where the Defendant was endebted to him, he allumed to pay it: And C, 24, 
X 2 upon 


ion 


BAL 16602 


Quare impe- 
dit. 
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Devrſers, 


(it 283, 


-,,-- 45, 960 on. It now the King ſhall pzeſent foz the ſaid Lapſe , becauſe the The 


Wright v and the © Biſhop Wi hs and — 
Jof Norwiches Caſe. aſe. 


"upon Non Aſſampũt pleaded,this ſpecial matter was found, that the Pia 


leaſed unto the Defendant certain Lands foz veares, rendzing rent 
pounds per annum, and that the ſaid Rent was behind foz thzee veares 
that the Defendant was not otherwiſe endebted to the Plaintiff, noz mai 
other pꝛomiſe but the contrac upon the Reſervation of the Kent : Any | 
clear opinion of the whole Court, the A&ion voth not lye , 

— pꝛoper Action, ſcil. an Action of Debt, in which no wager of 
pet 


Trin. 32. Elix. in the Common Pleas. 


CC XVIII. Wright and the Biſhop of Norwiches 6. 


N a Quare Impedit betwirt Wright and the Biſhop of Norwich; it 
moved, if the King hath title to pzeſent foz Lapſe, and pzeſents ; am 
Clerk is admitted and inſtituted, but not inducted, and dyeth befoze 3 


was not full againſt the Ring. And the Juſtices were all clear of 
that the King might repeal ſuch pzeſentment befoze induad ion, and " 
paincipal matter, the Court ſeemed to incline, that the King might man 

again. 

4; 
Mich, 30. and 31. Eli. In the Common Pleas. Infrat. | i 
„O. Elix. Rot. 1 160. — 
CC XIX. Whiskon and Cleytons caſe P 


BN an Ejectione firmæ, upon a ſpecial verdicꝭ found, the caſe was this, f 

C was ſctiedin Fee, and de viſed the ſame to Solomon Whisker his E 
after the death of his Wife , and if he fail, then he willed all his part to 
diſcretion of his Father,and dyed; Solomon ſurvived, the Father being 
befoze without any aiſpoſition of the Land. Gawdy was of opinion, thats 
an thoſe wozds, that the Father had a Fee⸗ſimple, as, I will that my L 
ſhall be at the diſpoſition of I S, by theſe wozds, i S hath a Fee-ſiny 
quod Periam conceſſit; and they amount to as much as, J will my LandWl 
5 to give and ſell at his pleaſure : And by Windham and Periam, there Wl 
difference where the Deviſe is, that I S ſhall do with the Land | 
— creſſion, and the deviſe thereof to 1 S to do with it at his bil 
ion. 


CC XX. Mich. 31. Fliz, in the Common Pleas. 


leaſed to B fo2 years, and befoze the expiration of the ſaid Term le 

the ſame by Indenture to a ſtranger to begin pꝛeſently, and the i 
Leſſee committed Maſt. A bzought an Action of Waſt againſt the ſerm 
Leſſee, and declared upon a Leaſe made foz yeares without f peaking 
Indenture. And Gawdy Ser jeant demanded the opinion of the Ccurt, il 
Defendant might ſafely plead no Maſt: And they conceived, that it fl 
be dangerous ſo to do. Then it was demanded, tf the Defcndant plead 
the Pl1intiff had nothing, tempore dimiſſionis, whereof he had counted,if 
Plaintiff might eſtop the Defendant by the Indenture, althcugh he ha 
counted upon it, and if ſuch Replication be not a departure, And it fern 
to Periam and Leonard Cuſtos brevium, that it was not, foz it is not contral 
the Declaration, but rather doth enfozce the Declaration. | 
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CCXXI. Mich, 31. Elix. in the Common Pleas: 


ry Almeſley Ser jeant demandes the opinion of the Court upon this mat; 

/ ter. Land is given to Yasband and Wife in ſpecial tail ( during 

the Covertare ) they have ifffie,the Busband is attainted at Treaſon and dy⸗ 
eth, the Wife continues in as Tenant in tail, the ifſue is reſtozed by Parlta- 
ment, and made inheritable to his Father, ſaving unto the King all advanta⸗ 
ges which were de vol ded unto him by the Attainder of his Father, the Wife 
dyeth. And he conceived , that the iſſue was (heritable, foz the Attainder 
which diſturbed the inheritance is removed, and the blood is reſtezed, and no⸗ 
thing can accrne to the King, foz the Father had not any eſtate fozfeitable,but 
all the eſtate did ſur vi ve to the Mile, not impeachable by the ſaid Attainder. 
And when the Wife dyeth,then is the June capable to enherit the eſtate tail. 
Windham and Rhodes, prima facie , thought the contrary , pet they agreed, 
that if the Wife had ſuffered a common Recovery, the ſame had bound the 


Bing. 
CCXXII. Agch. 3 1. Elia. in the common Pleas. 


N an Action upon the Caſe the Plaiatiff declared, that he had delivered to 
the Defendant,diverſa bona ad valentiam to li. the Defendant in conſidera⸗ agumpſe, 
tion thereof did pꝛomiſe to pay to the Plaintiff the debt owing, pro bonis præ- 
dictis, and did not ſhew , that the Defendant bought the laid goods of the 
Plainttff , and ſo it doth not appear that there was any debt; and then a pꝛo⸗ 
mile to pay it, is meerly void, which was agreed by the whole Court. 


Mich. 31. Eiiz, in the common Pleas. 


CXXIII. Seaman and Brownings Caſe. 


* 


Eorge Seaman bzonght Debt upon a Bond againſt W Browning and ebe 
others, Trecutozs of one Marſhal ; the condition was, that where the ſaid 
Mar(hal had ſold certain Lands to the Plaintiff, if the ſaid Plaintiff peaceably 
and quietip enjoy the ſaid Lands againſt the laid Marſhal , &c. and aſſigned 
the bzeach in this, that the ſaid Marſha! had entred upon him, and cut down five 
Elmes there, upon which the parties were at iCue ; And it was found, that A, 
ſervant of the ſaid Marſhal, by commandment of his ſaid (aſter , had ontred 
ad cut, &c. in the pzeſence of his ſaid Paſter , and by his command- 
— {oz he is a pꝛincipal Treſpalſo:: And it was ſo holden by the 


CC XXIV. cb 31. Eliz. in the common Pleas. 


1 the Kings Tenant by Rnights ſervice dyeth, his Heir within age, and 
upon Dffice found the King ſeiſeth the body and Land, vet the Heir dur ing 
the poſteicn of the Bing may ſell the Lands by Deed enrolled, oz make a 
_ ot ſuch Land,and the ſame ſhall bind the Yeir notwithſtanding the poſ- 
- in ofthe King; but if he maketh a Feoffment in Fee, it is utterly void, 

2 the ſame is an intruſion upon the poſſeſſion of the King ; but where the 
Ring by Dffice found is entituled tothe Inheritance, as that his Tenant vy- 
eth without Heir, whereas it is falſe,foz which the King ſeiſeth, in ſuch caſe. 
the Tenant of the King, befoze his Quſter le mayne, canmt make a Leale fez 

VPearcs, 


Gibbes 5 4 and * 
Caſe. D :wbenets Cale, * 


veares, oz ſell the Land by Deed enrolled : The Cale depended in Lone 
befoze the Judges of the Sheriffs Court. The King, by colour of a 
Dffice , which doth fallly entitle him to the Inheritance, is ſeiſed of c 
Land; he who hath right leaſed the ſame foz yeares by Deed indented, an 
then an Ouſter le mayne was ſned , and he enfeoffed a ſtranger And 
holden , that the Leaſe ſhould not bind the Feoffee, although it was 
indented, foz the Feoffee is a ſtranger to the Indenfure;and therefoze 

be eſtopped by it. 18 H6. 22. A ſtranger ſhall not take advantage 
Efoppe! , «ud therefoze ſhall not be bound by it: As if one take aL 
yeares by Judenture of his own Lands, the ſame fhall bind him, but if he 
without Meir, it ſhall not bind the Lozd in payment of Eſcheat. 


Mich. 31. Els, In the common Pleas 


CCXXV. Gibbes Cuſe. 


4% 
* 
1 
; 


\1bbs bꝛought an Action upon the Caſe upon Trover and Converſions 
Trover gd Gelding; and the Caſe was, that one P had ffolen the ſaid Hozſe, and 
oer non the ſame unto the Defendant in open Parket, by the name of Lifter, an 1 


Cre. 86 ſaid falſe name was entred in the Toll book. And it was holden clear bei 
Vwon 27 Court, that by that ſale the p2operty was not altered. 7 


CCXXVI. Mich. 31..E,in the common Pleas, .. 


Own hf Enant in @ocage leaſed his Lands foz four yeares, and dyed ; his W 
He 108 within the age of eight yeares , the Bother being Guardian in Sag 
re 12h, leaſed the Land by Indenture fo the ſame” Leſſee foz fourfeen years Jt 
G 4 229 holden by the Tourt, that in this Taſe the fir ſt leaſe is ſurrendzed, but other 
* upon a Lea'e made by Guardian by Nurture. 4 


os + 553-7-1-3-F4 3-3 


Mich. 31 E:2. in the Common Pleas: 
CCXXV II. Kimpton 2 Dawbenets Caſe. 


N Lreſpaſſe, the Defendant did juſtifie by a grant of the Land, where 
] by Copy : The Phantiff by Replication ſaith, that the Land is cuſtt 
Land (ut ſupra ) and claimed the ſame by a fozmer Copy : The Def 

by Rejoynder ſaith, that well and trus it is, that the Lozd may grant « p 
in poſſeſſion at his pleaſure , and alſo eſtates by Copy in Re ver ion, u 
aſſent of the Copy-holder in poſſefſion,but all cſtates granted by Copy 
verſion without ſuch allent, ha ve been void. It was argued, that this cu 
is not good, foʒ it is not reaſon, that the Loʒd in diſpe ſing of the cuſtoma 
ſeſſions of his Manno ſhould depend upon the will of his Tenant at will 
the ſame is not like to the caſe of Attoznement, foz there the Attendancy 
be reſpited, which is not to be done here, fo2 the Copy, holder in polleſcion 
continue Attendant to his Lo2d, netwithſtanding ſuch a grant in Reveil 
and lee foz the unreaſonableneſſe of the cuſtome, 19. Eliz. 357. in Dy 
Sallfords Cafe : Jt was moved on the other fide, that the Cuſtome was W 
enough; and 3 H. 6. 45. was vouched, That every Freehold of a Pam 
upon allienation might ſurrender his V and, xc. It was adjourned; 
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Mich. 30, & 31: Elm. in the Exchequer- chamber. 


c cXXVIII. Marriot and Paſcalls Caſe in a M rit of Error. 


Obert Marriot one of the Attozneys of the Court of Exchequer, bzought . 
an EjeRione firmer agaiaſt Mary Paſcall, and upon Not guilty pleaded, A Corporation. 
the Jury found a ſpeciall Uerdic, containing this matter: viz, That King „ Fe, 128 
H. 8, the fourth year of his Reign erected and founded an Polpitall, by the ; 
name of the Maſter and Chaplains of the Yoſpitall of King Henry the eighth, 
de le Savoy: And afterwards in the time of Mueen Mary, the ſaid Palter 
and Chaplains being ſeiſed, &c. leaſed the ſame to the Defendant by the 
name of W. Holgill Maſter of the Yoſpitall, Henrici nuper Regis Anglia ſep- 
rimi yocat le Savoy & Capellani Hoſpitalis prædict. And afterwards by the 
mmer name (which was in truth their very name) leaſed the ſame to Tho- 
mas Fanſhaw, who leaſed the ſame to the Plaintiff : And if the Leaſe afaze- 
ſaid made anto the Dekendant in foam and by the name afozeſaid, be a good 
Leaſe, was all the queſtion. And this matter was argued, and many times 
debated in the @xchequer, as well at the Bench as af the Bar. And if was 
aged by Clerk and Gent, Barons there, That the lald Leaſe made to ths 
Defendant was atterly void by reaſon of the Piſnoſmer. Manwood argy- 
ed ffrongly to the contrary ; and Judgment was given fas the Plaintiff, ac- 
ctgding to the opinions of the ſatd two Barons: Upon. which the Defendant 
bzonight a TUzit of Erroz in the Exchequer-chamber befaze the Load Chan- 
colloz, Lreaſurer, &c. And now this Term it was argued by Godfrey an 
the part of the Defendant ; Thaee variances have been ſappoſed in this 
Leaſe from the Dziginall Foundation of the Yoſpitall in the name of it. 
1. The name of the Foundation is the Maſter of the Vaſpitall, &c. Et Ca- 
pellani dict. Hoſpitii z Do that in the Leaſsreſts part of the name ( ni) 
as not immediately annered to Maſter, as it is in the name of the Founda⸗ 
tion. Bat as to that point, the Jaſtices Aſsiſtants delivered Godfrey front 
the arguing of if, as of a variance not materiall : Another variance hath 
been objected, becauſe that in the Foundation the words are Hoſpicalis Regis 
H. 7. and in the Leaſe the woꝛds ate, Hoſpitalis Henrici ſeptimi nuper Regis 
Angliz, ſo as this wozd (Nuper) is @urpluſage, and ex abundant. But of 
that matter he was alſo diſcharged, becauſe it is no variance in ſubſtance: 
But all the vificulty reſted in this, that in the Foundation the wozds are 
(de le Savoy) and in the Leaſe (vocat le Savoy) And he put the Cale 4 Mar. 
Dyer 150. The Colledge of Eaton was incozpozated by the name of Præpo- 
fiti & Collegii regalis F. Maria de Eaton juxta Windſorg and a Leaſe is made 
bythe name Przpoſiti & ſociorum Collegii regalis de Eaton, and that was Hol- 
dry a void Leaſe : And J confeſs that in the names of Coꝛpozations, we 
ought to reſozt to the Foundation of the Tozpozations, foz the name of a Caz- 
is as a name of Baptiſme, and ought to be as pꝛecilely obſerved, 
utthat onght to be intended in matter of ſubſtance, aud not otherwiſe, vide 
Wiz. Dyer 278, The Dean and Chapter of Carlile was incozpozated by 
the tame of Decanus & Capital. Eccleſiæ Cathedralis Stat, & individua Tri. 
Curl, and they make a Leaſe by the name, Decanus Eccleſiæ Cathedralis S. 
Trid. in Car, ettotum Capit. de Eccleſia prædict. And the ſame was holden 
120d Leaſe, notwithanding that variance, which is not in ſubſtance of the 
nc. And the Dean and Chapter of Peterborow was intozpozated by the 
"ame of Decanus et Capital. Eccleſia Petriburgenſis , and they made a 
22 by the name Decanus et Capitulum Eeccleſiæ de Peterborow, and holden 
od enough, becauſe the variance was not in any matter of ſubſtance : And 
tited the Caſe betwirt Croft and Howell, 20 Eliz. Plow. Com. 537. The 
Ks of London were int oꝛpoꝛated by ths name cf Maſterg, and Governozs; 
| any 
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and Cominonalty of the Pyſtery of Cooks, and they by the Name of @j 
ſter arid Wardens al the ſaid Craft and Pyſtery of Cooks made a'@g, 
veyance, and it was holden that the variance aligned in the abundance oft 
wozd (Craft ) in the Conveyance, which was not in this 18 vas ws 
any material variance, but only matter of ſarpluſage, foz (Craft) and ( 
ſtery)areall one, and of one ſenſe, 8c. And ſo in the pzincipal Caſe, ; 
Hoſp'tal de le Savoy, and the Hoſpital vocat. le Savoy, lound the ſame, 
in effec do not differ. - And as it was ſaid by the Lozy Chief Baron in his 
gument in the Court of Exchequer, in this caſe, four things are only 
reſpected in the Name ol a Co2pozation : Firſt the Name of the living 
ſons who are the Coꝛpoꝛation, as in our Caſe the Maſter and Chaplains z| 
condly, the houſe in which they are reſident, and make their aboad : Thin 
ly, The Name of the Founder: Fourthly, the place upon which the pla 
of their aboad is built and erected. And if theſe four matters are ſufficient 
ſet down, although not fozmally,it is good enough. It hath been objeged, Th 
the Hoſpital de le Savoy, and the Hoſpital vocat le Savoy, do much differ, i 
le Savoy, implieth the demonſtration of the Place, but vocat le Savoy, tt 
eth only to the Name, As if the Dean and Chapter de Pauls in London, m 
Leaſe by the Name of Dean and Chapter of Saint Paul vocat. London 
if the Paſter and Fellows of Trinity Colledge in Cambridge make a Lt 
by the Name of Paſter and Fellows of Trinity Colledge vocar.Cambridg 
ſuch Leaſes are utterly void. J do well agree thoſe Caſes, foz the Dean 
Chapter is not all London, but part of London, and therefo2e cannot be 
led az faid London, and ſo Trinity Colledge is but part of Cambridge 
therefoze cannot be called Cambridge, but here in our caſe, The Bol 
not parcel of the Savoy, but the whole Savoy is the Yoſpitall, and therdl 
not any part of the Savoy, which is not the Yoſpital ; But if Trinit 
iedge in Cambridge make a Leaſe by the Name of Paſter and Fell 
Collegii vocat. Trinity Colledge in Cambridge, it is a good Leaſe: Andh 
a difference, where the wozd in the Name of the Coꝛpoꝛation, which pen 
(de) is all one, and of the ſame Nature with the wozd which followes { 
and where on the contrary,” as in dur caſe, The word which pꝛecedes 0 
is Bol pital, and the woꝛds which follow ( de ) are le Savoy: are all ang 
the ſame thing, ſo as the Yoſpital and Savoy, are all one and the ſame, 
therefoze may be well called Le Savoy; aud alſo (de) and (vocat.) in con 
con are the ſame, and ſo'onr Leaſe is geen eneugh: and it is found by! 
di, That this Yoſpital was ergcted upon the Pannour of Savoy, at 
upon it is now commonly called Le Savoy, without any addition of 
tall, foz as it was called Savoy befoze it was erceted into an Yoſpita 

it is alſo called after the Erection, and true it is that the miſngmi 
Cozyggation in any ſmal thing ſhall abate a Writ, foz there is only del 
it is not of fozce in a Conveyance, unleſs the miſnaming be in a poin 
rial. Coke to the conttary, The variance from the true Name of aC 
ration which ſhall pꝛejudice a Conveyance ought to be in matter of ſabl 
foz variance in matter of fozm and circumſtance will net hurt it, ſed i 
differunt quæ re concordant. And firſt it is to be confeſſed, That the 
of a Cozpozation is as the Name of Baptiſm, which admits of no var 
and therefoze it is ſaid 38. E 3. 15. by Knivet, when a Man founds a 
try oʒ a houſe, ec. it ought to bear ſuch Name as his Founder hath givens 
fo that is its pzoper name. And ſo it hath been Re poꝛted by Bendloes,# 
jeant, 4. and 5. Phi. and Mar. That it was holden foz a poſitive Lat, 
the Judges of England, That the miſtaking of the Name of a Cape 
in any matter of Subſtance,makes the Conveyance nfterly void, fo2 a 
given to a Coꝛpoꝛation upon the Feundation, and that by the lame Nall 
ſhall implead and be impleaded, but that ut idem nomen, et ſub code! 
mine ſint habiles ad perquireand. & concedend. to be impleaded 
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pied, but tat is to be men 
I ad, that is fo be meant ide 5 — 
dem littera, 02, qui beret in litt t idem re, foz it is not ni — 
. — it 1 bon” an” in Cortice, — if 2 that it be 
That where the Colledge is inc ah. And therefoze it hath been avjui with 
ius, Collegii St. & individ. en 4 
r f 1 Abr - E 
the Name of Collegii Trinit. this is good * g. and they make a Leaſe by 
plies, and impozts St. & individ. A gh, fo2 the wozd Trinity, i 
material. But here in our - 0 ny therefoze ſuch variance w rinity, im⸗ 
EET IT" 
Leaſe. And t ation, a | c 
v1. If the Name Te 7 will clearly e. —— name uſurped in 
game ulur his Hol pital upon the foundati my Argument 
— 1 Leaſe be not unum in enn wy 42 the 
rivate nſu (not i N. 
ound Guod coram = — in your judicial knowledge private under- 
1 — * as paivate 11.9 r- then this teaſe 10 2 1 
pitall of Sav . e then by 1 | 
pital ; you ought a Fenn Yoſpital vocat. le A & — That 
unleſs alſo your judici at your patvate knowl » are all one Yoſ- 
__ cial knowled nowtedge to give Au 
which is out of the Necoꝛds whi ge agree with it, that is, t ORs 
your Judicial knowledge „and the uſurped Name be not id the Name 
of theſ two Fu Ren ANN concoive the Iventit 
Kecozd, foz the Recozd is any Con ſtruction to imagine it bi entity 
lock unto the cauſ your eye of Juſtice, and por gine it but by the 
poſe be _= the caſe of rr befaze you, but the — -- 1 oye to 
ence of a Judge travaili 108. Where a man ki ; pur⸗ 
ur ene e fn dooney oo 
dicke e ſame murdi e the ſame Jud Aa" 
taſe, The Judge he ere ok 7 arraigned, and — po man is in- 
ledge, which he hath of the l ta carry himſelf accoading to bie rdict; In that 
he tan do is to reſpite Jud aid fact, ſci. to acquit the Pꝛiſo 1 
knowing to the contrary gement againſt the party, 3 but all that 
— A of grace fo 4 * Relation thereof to * 22 
paivate knowl | ty. Do in our Caſ ing 
pital yocat. le Nie, 2 That the Voſxi N | Tram be that you in 
Recoad which is one, but that doth not appe y, and the Yoſ- 
befoze pon, b h not appear unt 
xx ag . they are diverſe 22 y — any thing that . 3 
To pꝛov i eral Boſpitals; TI e 
defignes a 1 ru — do lap that 4 ( 2 * efoze the Leaſe 
Name, but this wo 3 this Wozd (de) the plate is bec 3 
name, and fo here 15 vocat. locum non denotat — e parcel of the 
75. 2 the Name in th 3 I difference and ook Bot foz - 25 i 
n the Name, b iſe, there is not a » fo2 here by pze- 
ja peter of man Erne, Nach comme Ende 
a certai | any perſons as | * 5 1024 Coꝛ⸗ 
by the Law, 3 rg = their abiding, 02 r aggregatum ought. 
, ondthey cannot b at a Hathematical thing, and annot be diſcerned 
rripti within the bon e otherwiſe conſidercd in Law Ly. elſe but a ficti- 
ney: and if a P = of their houſe , and they cann * they are circum: 
um byWrrit be de zebend conſiff upon a Mannoz, a nct appear but by At- 
his Name, bet au N the Pꝛebend, and i. the Pan⸗ 
ontrary by Blayke foz hi oft that which giveth to him his 5 ere he hath loſt 
him: And . eſtate and plate, j in 4 5 Home , by 
de) ſuppoſe tha . another Cauſe here is a material bo h remain unto 
the Baoſpitall was LIE MENG the Foundation, as the rings foz this 
e wozds (vocat.le = as called Le Savoy befo2e the As ace upon. which 
pon the Foundation; ee} ens hes the ſame Name orange 1 
5 heſe wo ag Porky is 1mpoſed 
J 5 (de le Savoy ) do impost the 
Yoſpital 
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Poſpitall to be part of the place, which befoze the Founvation , N 
Savoy, but vocat. trencheth only to all the place called Savoy: Fg 


(de le Savoy) is matter of certainty and verity; (vocat.) but matte of K, 
putation. And ſo foz theſe four reaſons, great difference in ſubſt ante a 
reth betwirt the very name of the Yoſpital, and the Name uſur ped ing 
Leaſe. Amd he cited the Caſe 29 Eliz. in the Kings Bench betwirt Hall 
Wingat. King E. 4. did inco2pozate the Dean and Cannons of Windſg # 
the Name of Dean and Cannons of the King and Queens Free Chapyel 
Saint George the Martyr within his Caffle of Windſor , and made a Lu 
by another Name, viz. by the Name of Dean and Cannons of the Kingy 
Queens Free Chappel there, and the ſame Leaſe was made in the tim 
Queen Mary, and it was holden that the ſame was a vartance in 'ubſtayy 
And he cited another Caſe 30. Eliz. in the Rings Bench betwixt Fiſher g 
Boys. A Colledge tn Oxford was by Act of Parliament incozpozated 1 
Name of Warden and Scholars, Domus ſive Collegu Scholarium de 
ton in univerſitate Oxoniæ, and they made a V-caſe by the Name Cuſtos I; 
mus five Collegii de Merton in Oxonia, and Schollares ejuſdem domus, 
the variance in that point,becauſe in the very name of the Foundation, Dog 
five Collegii Scholarium de Merton, and in the uſurped name in the Luk 
Domus ſive Colſegii de Merton, was helden material, and the frue name 
de Merton in univerſitate Oxoniæ, but in the Leaſe, in Oxonia only, leavin 
out the wozd Univerſity, and the ſame was holden a variance in ſubſtan 
Foz Oxford doth contain in it ſelf the Univerſity, which is a thing of ith 
and alſo the City ts a thing by it ſelf: and it may be that there is a Ca 
in the City called Merton Colledge, and alſo a Colledge which is called 
ſuch Name in the Univerſity : and ſo in our Caſe, it map be that there ij 
Hol pitall which is called the Savoy, and alſo another which is Le Sayo 
then the Court ſhall be enveigled , &c. And in the end of the Argument; 
Load Treaſurer, which was the Lozd Burleigh, put this Caſe, which ww 
judged in his time. The Guild of Boſton in Lincolnſhire, was tncozpazaty 
by the Name of the Guild of St. Nicholas, and our Lady the Uirgin Me 
&c. and they made a Leaſe foz years by the Name of the Guild of our Lay 
the Uirgin, and Saint Nicholas, Religione quadam motus ut nomen Vir ; 
Mariz,in charta dimiſfionis, proponeretur nomini Sancti Nicholai ; and it 
adjudged a void Leaſe foz the variance afozeſaid. And afterwards at and 
day, the matter was argued by Atkinſon, on the part of the Defendant. Js 
key 21 E. 4. 56. faith, That the Name of the Cozpozation, by which t# 
inco2pozated, is as p2operly the Name of a Cozpozation, as the Ram 
Baptiſm is the Name of a ſingle and individual perſon, and pet there 
great difference in the miſpziſion of them, foz the Name of Waptiſm 
conſiff of one wozd, and therefoze it cannot admit of any variance, | 1 
name of a Tozpozation doth conſiſt of-many wozds : in which caſe varia 
in wozds which are ſupplyed by other woꝛds, and not in matter of ſubſta 
ſhall not hurt; and that hearing is notably diſcuſled in the caſe of the Co 
of London, cited befoze by Godfrey, Four things are to be conſidered in 
Name of a Cozpozation , which are of the ENence and Subſtance off 
Firft, the perſons incs2pozated, of which the Cozpozation doth conſiſt, # 
here the aſter and Chaplains de Savoy. Secondly, The qualityof # 
Cozpozation,as Dean and Chapter, Payoz and Commonalty : Thirolp, i 
Patron oz Founder, as, Merton Colledge ; Fourthly, The Place where 
on the Co2pozation is founded;as to this laſt point, ſee 31 E 3. 28. and ſo. 
by Knivet, and ſee 6 Eliz. Dyer. King H.8. ereded the Dean and P2ebend? 
Cheſter, by theſe woꝛds, ſci. Decanus et Capit. Cathedralis Eccleſiz Chrillh 
et Sanctæ Mariz Virginis Ceſtrix. And afterwards by Letters Pattenls 
gave to theſaid Dean and Chapter, certain Bannozs, Decano et Capi 
Eccleſiæ Cathedralis Chriſti et Sanctæ Mariæ Virginis,by us befoze erected, W 
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ing their true name. As Land given to the ürſt Yoſpitall which the u 
ſhall found, although that itſufficiently appear, That ſuch a one vas the 
Yoſpital which the Queen firſt founved, yet the gift is void: And he yay 
ed, That the four things remembꝛed befoze are neceſſarily required in 
Name of a Cozpozation : foz if the Queen will found a Cozpozation, axay/ 
Yoſpital by the Name of Utopia, the ſame is well enough without any ref 
of perſons, place, Founder,&c. ſet fozth in the Charter. And allo other thi 
beſides the ſaid four things are ſometimes neceſſary in a Cozpozatton; A 
the Queen will found an Yoſpitall by the Name, Quod fundavimus'adii 
Chriſt. Hatton Cancel, Angliæ. all the ſame ought fo be erpzeſſed in wy 
grant made by, oꝛ to the ſaid Yoſpitall ; Bo, Quod fundavimus ad r u 
dum pauperes; and ſometimes the number of the perſons tncozpozated; if 
ve in the Charter, it ought to be uſedin all acts made by oz to them; 
Maſter and ſix Chaplains, ſo as the ſaid four things recited befoze, argh 
ſo neceſſary in the Name of a Cozpozation, but ſo far fozth as they ars party! 
of the Name given to them in the Charter of the Cozpozation : And in 
caſe, 1. The place de le Savoy, is part of their name, ſet down in the chan 
of their Co2pezation, and therefoze the ſame onght to be pzeciſely follow; 
and he relyed much upon the argument of Cook in noting material variant 
betwixt de le Savoy, and vocat. le Levoy, as (de) fignifigs part (vocat.) 
whole (de) ſignifies the place de facto: vocat. tmplyes reputation onely; 
There is a place near unto. Whitehall called Scotland, becauſe that the Ring 
of Scotland, when they came to our Parliament uſed there to reſide, as th 
Y-02d Treaſurer affirmed, There is alſo a place in England called Norm 
dy, and another called Callais,' and alſo a place here in Weſtminfter called 
ruſalem, but theſe, Scotland, &c. but by Reputation, ſo as what differencey 
betwirt the very Scotland and Scotland here, &c. ſuch and ſo much differg 
is there betwixt the Yoſpital de le Savoy, and the Yoſpital vocat. the Jay 
And as to that which hath been objected by Arkinſon, That this wozd ( 
ſignifies as well the whole as part, as a Rent granted percipiend. de Man 
de D. J confeſs that this wozd (de) hath many ſigniſications, Co that 
ought not onely to conſider what (de) ſigmfyes of it ſelf, but rather 0 
ſerve what goes befoze , what follows; foz, as ſaith Hillary, intellig 
verborum ex cauſa dicendi ſumenda eſt. And this wozd (de) is a material ml 
in the Name of a man, therefcze alſo in the name of a Cozpozation, 26 N 
31. Affiſe by J. ce S. and it was found fo2 him, and afterwards the Tel 
in the Alliſe bzought attaint, and in the rehearſall of the Aſifſe in the 
of attaint he was named I. FS. leaving out (de) and fo2 that cauſe the 
did abate, 28 E. 3. 92. Debt bzought by the Erxetutoꝛ of John Holbech,lt 
the Teftament was John de Holbech, and foz want ef this wozd (de) in 
Writ, it was abated by Award. And in a Precipe quod reddat, agal 
Mich. de Triage, he caſt a Protection foꝛ Michael Triage, leaving out ( 
and foz ſuch variance the P2ctection was diſallowed, and a Petit cape al 
ded. And although the Judges in their pzivate knewiedge know well 
nough, That the Yoſpitall de le Savoy, and the Þoſxital vocar, the Si 
be all ene, yet in pcint of Judgement they ought nct otherwiſe receive? 
fozmation, but out of the Recczd, and therefoꝛe, if (ficient matter bel 
withia the Reco2d to infozm the Judges of the Jdentity of the laid two W 
pitalls, their pꝛi vate knowledge ſhall not avail” And he cited the cault 
the Lezd Coniers, where the Parties being at iſſue, and the Jury chatſſ 
foz the tryal of it It was found by ſpecial verdict, That a fine was le bed 
the Lands in Queſtion, &c. but nothing found cf che pzoclamations, when 
in truth, the pꝛoclamations were as well given in evidence as the fine, 
found, Quod finis levatus fuit pro, ut per recordum finis ĩpſius, in evidenciis & 
ſtenſum, plenius apparet, Now in that caſe , althc ugh that the Juftices, knw 
well enough, That the Pꝛoclamations were expzelſelp given in ang 
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yet becauſe it did not appear unto them as Judges ont of the Recozd, They 
would not give Judgement, at coding to the truth of matter, but accozding 
tq the Recoad» fo; they cannot take notice if the Pzoclamations be in Chiro⸗ 
gra Office oz not, But after it appeared unto them, That that defect 
was but a flip of the Clerk, they commanded the Recozd to be bzonght befoze 

m, and the pꝛoclamation to be inſerted in the verdict. And then gave 
Judgement accozding to the verdict refozmed ag afozeſatd , and as tv the 
Caſe of Martin Colledge cited befoze, he ſaid he was of Councel in it, and 
he knew, That the Judgement there was not given foz the cauſe alledged by 
Cook, but be tauſe that this wozd, Schollars, was left out in the Leaſe, And 

held, that if in the pzincipal Caſe, the Leaſe had been, That the Paſter 
and Chaplains of the houſe called the Boſpital- cf the Savoy, &c. it had been 
well enough, foz there is, de le Savoy, Dee a good caſe 36 H 6. fitz. Brief. 
5. by Danby a Cozpozation cannot be Tenants of Lands, but accozding 
to their Cozpozation, and their foundation, and their very Name, noz they 
eminot be impleaded, noz take Lands by a wzong Name, noz purchaſe , noz 
diſpoſe of their poſſeſſions , but by their true Name. And aftyrwards the 
matter was compounded by the mediation of Friends: and Fanſhaw had the 
Loeale fo2 a certain ſum of money. dee now Cook 10. Reports, The Caſs of 
the Þayoz and Burgeſſes of Lyn Regis: dee allo c. II. p. Dadoz Arays 
Caſe, to this purpoſe. 


Mich, 30, & 31 Flix. in the Common Pleas, 
CC XXIX. Huſon and Webbes Cafe. 


Obert Huſon bzonght an action of Debt againft Anne Webbe, Admini⸗ Bake Beek wed 

.ffratrirof Joan Webbe, and declared of a Coytrac without ſpecialty. lf Been. 
The Defendant pleaded, That ſhe had fully adminiſtred, and it was found tor of an Ad. 
againſt her. And now it was moved foz the Defendant, That upon the mats miniſtraton 
fer an action of Debt doth not ly againft the Erecutoz oz Adminiſtratrir: —;o - / 27, 
which was granted by the Court; But the doubt was, If now, fozaſmuch as ce. 20 
the Defendant by pleading the plea above, hath admitted the acion, ſhe ſhall Go, - 
now take advantage of the Law in that point. Foz the reaſon why this actis/ 
en doth not ly againſt an Erecutoz oz Adminiftratoz is, becauſe the Te ſta⸗ 
ta himſelf might have waged his Law, if he had been impleaded upon it, 
and by intendment of Law the Erecutoz 03 Avminiſtratoz cannot have no, 
tice of ſuch a debt, oz of the diſcharge of it; But now by anſwering to the 
Declaration as above, the Defendant hath taken notice of the Debt, and in 
manner conifeffen it. And by Rhodes and Anderſon, Judgement ſhall be 
Aden againft the Plaintiff, becauſe it is apparent to the Court, that the acti 
i doth net ly. And by Anderſon, if Judgement be entred againſt the Ad⸗ 
miniſtratrix, in ſuch an action upon Nikhil dicic,the Court, ex officio, ſhall give 
judgement againſt th: Plaintiff, Periam and Windham doubted at the firit 

the Defendant by her plea had admitted the whole matter upon the ſpeci- 
alyadminiftred, pleaded, and had taken notice of the Debt, 41 E. 3. 13. 
46-E.3. 10, 11, 13 E. 4. 25. 13 H. 8. Fitz. Execut. 21. And afterwards An- 


derſon, ex aſſenſu of the other Judges; cauſed to be entred, Querens capi- 
* nil per breve, dat a ata 3 
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CCXXX., Hambleden an Hambledens caſe. 
1 


od Ye caſe was, William Hambleden the Father of the Plaintiff, am 
_— T ;oetenvant, was ſeiſed of the Lands, &c. An by his Ural debit 
Oe, /63 his Elveft Son, Black Acre; to his ſecond Son, White Acre; and tk 
4:9, 331, third Gzeen Acre,in tail. And by his faitd Will farther willed, T 
| Caſe any of my ſaty Sons do dy without iCae , that then the. Survigau. 
each others heir, The Eldeſt ſon dyeth without iue, &c. At was mate 
Gawdy Serjeant, That the ſecond Son ſh ul have Black Acre in tall, 
he cited the Caſe 30 E 3. 28, propinquioribus hereditatibus de ſanguine qu 
rum, foz the conftructon of ſuch deviſes. Walmeſley argued, That both! 
lar vi ving bothers ſhould have the ſaid Black Acre,foz the wozds of the wii 
are quilibet ſupervivens, which amounts to ucerque, and the Court wa 
great doubt of this point. And they conceived, That the eſtate limitts 
Remainder to the Sarvivez &c. is a fee/ſimple by reaſon of the 1 
others heir, and alſo they conceived, That both the Sur vi vozs chou 
have the Land, foz the ſame is contrary to the expꝛeſſe woꝛds of the den 
1 5 The Sur vivoz hell be each others heir, in the ſingular number, ſee 7 
ne br. Deviſe 38. A man ſeiſed of Land hath iCue thzee Sons, and deviſethw 
of his Lands fo his ſecond Son ia tail, and the rcfivue to his third 
tail: and willeth, That none of them ſhall ſell the Land, but that each 
be heir to the other, Tye ſecond ſon dyeth withon* iCue, the ſame Law 
% 202 net revert to the eldeſt Bon, but w an remain to the third ſon, notwithifa 
the wozds each ſhall be heir to the other. bs. 


Mich. 30. & 31. Eliz, In the common Pleas. 


CCXXXI. Slywright and Pages Caſe. ke 

NH Infozmation was in the Common Pleas, by John Slywright ag 

Maintenance. Page, upon the Statute of 32H 8, of Maintenance, and declared 
„ies: 266. the Defendant took a Leaſe of one Joan Wade, of certain Lands, when 
Au 20! the ſaid Joan was not ſeiſed noz poſſeſſed thereof accozding to the Statt 
(ONE. „„ upon Not guilty, the Jury found this ſpecial matter, That Edmund W 
5. /e'-  ©- wasletled, and made a Feoffment in fee, thereof unto the uſe of himſella 
of the ſaw» Joan, who he then intended to marry, and the heirs of tho 
Edmund. The mariage took effect , Edmund enfeoffed a Stranget, 

entred , Edmund dyed ; Joan not having had poſſeſſion of the ſaid Land 
the death of Edmund her husband, ncz beiag new in poſſeſſion, by Juvol 

demiſed the faid Land fo the Defenvant foz years, without any Entry 

livery of the Jndenture upon the Land, The ſaiv Defendant knowlnd 
faud Joan never had been in poſſeſſion of the ſaid Land: and alſa the Dd 

dant being b2other of the half blood to the faid Joan. The firſt Queſtia 

If the Leaſe being made by one out of poſſeſſ ion, and nat ſealed oz deli 

upon the Land, and ſo good in Law as fo paſſe any intereſt , be with! 

Statute afczeſatd. And the whole Court was clear of opinion that it! 

foz by colour of this pzetended L eaſe, ſuch might be untertaken and ad! 

to the trouble and diſquiet of the polleſlion, fo2 amongſt the vulgar pe 
it is a Leaſe, and it is a Leaſe by Reputation: Another matter was mol 
becauſe that the entry of the wife is now made lawfull by 3 2 H. 8. and 

the might well diſpoſe of the Land. | 
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Brokesby againſt Wickhan ' ESammes and 
and the Biſhop of Lincoln.  Paines Caſe: 


"Tt as to that, It was laid by the whole Court, That the meaning of the 
gfatote was torepzefſe the pxtitiſes of many, That when they thought they 
hadtitte oz right unto any Land, they foz the furtherance of their pꝛetended 
Right conveyed their intereff in ſome part thereof to great perfons, and with 
their countenance did oppꝛeſle the polfefiozs ; And although here the Leaſe 
mas made by the ſaid Joan to her Bother of tho half blood, yet by the clear 
opinion of the Court the W cafe is within the danger of the Statute, and yet 
in ſome Caſe the don may maintain his Father, and the Kinſman his Kinſ/ 
man. And note in this caſe it was holden by the Juſtices, That of neceſſi- 
ty it ought to be found by verdic, That the Defendant knowing that the 
Leſſoz never had been in poſſeſſion. And Judgement was given foz the 
Plaintiff. . 


Mich. 30,31. Eliz. in the Common Pleas: 


CCXXXII. Brokesby againſt Wickham and the Biſhop of 
Lincoln, 


Aa QuareImpedit, the Plaintiff counted, That Robert Brokesby was Quare impedit 
Vii of the Advowſon, and granted the next Avoidance to the Plaintif , , 254 
and Humphrey Brokesby , and that afterwards the Church became void, , (ro. 173 
and after during the avoidance, Humphrey releaſed to the Plaintiff, and ſo ce BC oh 
it belongs to him fo pzeſent. And upon this count the Defendant did de mur FAS 
in Law. Foz it appeareth upon the Plaintiffs own ſhewing, that Humphrey way" #4 
gught to have joined with the Plaintiff in the action, foz the Releaſe being 
made after the church became void, is not of any effec, but utterly void. 0 
is the grant of the pꝛeſentment to the Church where the Church is void | foz 
it is a thing in action. See the Lozd Dyer, 28 H. 6. 26. 3 Ma.Dyer 129. 11Eliz. 

Dyer 283. Walmeſley Serjeant put this Caſe, Two Joint⸗tenants of a Rent, 
the one may releaſe to the other, but if the Rent be behinde, now the one 
cannot Releaſe his Intereſt in the Arrearages to the other. And after- 


wards in the Pzincipall caſe Judgement was given that the Releaſe 
was void, 


=. 


Mich. 30, & 31. Elz. in the Common Pleas. Iatr. Trin. 29. 
Elix. Rott. 721. 


CCXXXIII. Sammes and Paynes Caſe. 


[* an Ejectione firmæ the caſe was, That the Bother being ſeiſed of cery Tenant by the 
tain Lands, had ine two Daughters, and by Indenture covenanted with cuneſi. 
terſe perſons to ſtand ſeiſed to the uſe of Elz. her sldeſt daughter in tail , / 2 22 
upon condition that the ſaid Eliz. Chould pay to her other daughter within a Fo Ch, 87. 82 
ar after the death of the Mother, oz within a year after the ſaid other daugh⸗ 7 . 3h 
ter ould come to the age of eighteen years 300 l. And if the ſaid E ſhould fail * W 
lathe payment of the ſum afoꝛeſaid, o2 ſhould dy without iſſue befoze ſuch pay 
ment, then to the uſe of the ſaid ſecond daughter in tail, The Mother dyeth, E 
a Yusband, hathiue, and afterwardg'dyeth without 1Nue befoze the 

day of payment. And ik the Yusband ſhall be tenant by the curteſie oz not. 
was the Queſtion, And by the Court cleerly, he ſhall be, Foz as to the con- 
dition of payment of the ſaid dum; The ſame is not determined; foz ſhe dy⸗ 
A without iſſue befoze the day of payment, ſci. befoze the ſecond Daughter 
ume of the age of eighteen years ; and as to that there is no condition bao- 

and as to the point of dying without iſſue, The ſame is not a 3 

u 


Trowry and (Lee and ad- 
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. rather a Limitation of the Eſtate, and the ſame is no mo2e then whit 
the Law ſaith , and the eſtate tail in Elizabeth, is ſpent and determin 1 f 
the dying without iſue ; and doth not ceaſe, oz is cut off by any Limitatigj 
and afterwards Jndgement was given fo2 the Tenant by the curteſie, 'gy 
by Anderſon ; If a Feoffment be made to the uſe of J S and his heirs, ung 
ID hath done ſach a thing, and then unto the uſe of J D and his heirg,! 
thing is done, and JS dyeth, his wife ſhall be endowed. 1 


Mich. 30, & 31. Elix. In the Common Pleas. 


C CX XXIV. Bowry and Popes Caſe., 4 
o s Owry bzought an action upon the Caſe againſt Pope, and declared, tha 
nol”) 4 Be time of E.6. The Dean and Chapter of Weſtminſter, leaſed t q 
PO a0: luce vit ſes in Saint Martins in London to Maſon foz ſixty years, The which Maß 
leaſed one of the ſaiv Youſes to one A and covenanted by the Indentur 
L.caſe with the ſaid A, that it Chould be lawful faz the ſaid A, his erecutozs, ay 
aſſigns to make a window in the ſhop of the houſe ſo to him aTigned, 4 afty 
wards in the time of Queen Mary, a window was made accozdingly, wha 
no window was there befoze. And afterwarts A. aſſigned the ſaid houſe tot 
laintiff. And now Pope having a houſe adjoining, had erected a new bnildly 
' ſuper ſolum ipſius Pope ex oppoſito the ſaid new Window, ſo as the Ag 
Nuſance, Window is thereby ſtopped. The De fendant pleaded, Not guilty, and it 1 
found foz the Plaintiff ; and it was moved fo2 the Defendant inarreſſy 
Judgement, that here upon the Declaration appeareth no cauſe of ad 
fo2 the window, in the ſtopping of which the wzong is aſſtgned,appears1 
the Plaintiffs own ſhewing to be of late ereced , ſci. in the time of My 
Mary, The ſtopping of which by any ac upen my own Land, was ht 
lawkull and juftifiable by the whole Court. Baut ik it were an antient 
dow time out of memozy, & c. there the light c2 bene fit of it cught not th 
impaired by any Act whetſerver; and ſuch was the opinien of the wh 
Court. But if the caſe had been, That the houſe and ſoyl upon which Þ 
had erected the ſaid building. had been under the eſtate of Maſon, who t 
nanted as aboveſaid, Then Pope cculd not have juſtified the nuſance , wi 
was granted by the whole Court. 1 
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CCXXXV. Lee and Maddoxes C.. 


Seren J Illiam Lee bꝛeught a Writ of Covenant againſt Richard Maddox, 
Iſabel his wife, and declared, That ene Errington the firſt husb 
the ſaid Iſabel was endebted tothe Plaintiff in 201. and that one Ged 
Aſhley was alſo endebted to the ſaid Erringron, in the like ſam of 20 Ly 
alſo that the ſaid Errington made and conſtituted the ſaid Iſabel his Execul 
and dyed, and afterwards the ſaid Iſabel Ly Indenture dum ipſa ſola fut, 
citing that whereas her ſaid late husband was endebted to the Plaintt 
the ſum afozeſaid, and whereas the ſait George Aſhley was elſo endebted 
to her ſaid late husband in the like ſum, New fo2 the better ſatisfaction 
the Plaintiff fez his ſaid debt, ſhe appointed and cenſtituted the Plain 
atturnatum ſuum irrevocabilem ad petendum, levandum, recuperand. & , 
end. ad uſum ſuum proprium in nomine dict. Iſſabellæ de dicto Georgio, tho 
{wenty rc unts; And the ſaid Iſabel tovenanted, quod ipſa ad requiſ. dict. 
de tem pore in tempus, adjuvaret, & manu teneret quamlibet et omnes ſect 405 
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wr x Iſabelæ, againſt the ſaid George, to the uſe of the Plainfi#, Non 
exiſtendo Non-ſuit voluntarie, oz making any Diſcontinuance, Releaſe, Re- 
vocations, Anglice Countermand, without the aCent of the Plaintiff : And 
declared further, that the Plaintiff had bzought a Suit againſt the ſaiv 
George foz the ſaid Debt, and ſhewed all in certain. And that the ſaid IIa 
bel. depending the laid Suite, had taken to Yusband the Defendant without 
the afſent of the Plaintiff : And if by this $parriage the ſaid Suit be Coun 
termanded was the Queſtion. And fir ſt it ſeemed to the Tourt that the De- 
claration was inſufficient, becauſe there is not any requeſt furmiſey in the 
Declaration, foz the wozds of the Covenant are, Quod ipſa ad requiſitio- 
nem,&c. Ho as it ſeemed to the Juſtices, that the Plaintiff ought to have 
notified to Iſabel that he had commenced ſuch Dunite, otherwiſe the Action 
will not lye. And alſo the Court was of opinion, that here is not any Coun⸗ 
termand, foz by the taking of the Busband the Watt is not abated, but onely " 
abateable ; and therefoze the Platnti@® ought to have th:wed, that by the ta-, , 
king of the Ynsband, the Wait by Judgment was abated, ctherwiſe it is F 
not any Countermand, andthen no cauſe of Action 


ets quam vel quas dictus quzrens commenſaret 85 proſequeretur in no- 
e di 


Coumermand. 


Requeſt, 


Mich, 30, G31 Eliz. in the Common Pleas, © 
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CCXXXVI. Salway nd Luſons caſe. 


Ma Salway bꝛought a Writ of Right agaiaſt Luſon, and the Mzit 
4 mas, Meſſuag. & 200.acr, jampnor.8& bruerz: And exceptign was taken to w.ir of 
the Wit, becauſe jampnor. & brueræ, art counted tcgether,where they onght Righe 
tobe diſtinguiſhed ſeverally, As ſo many acr.jampnor.4 ſp many acr, bruer,al-2 M 26, 
though it were objected on the part of the demandaat in the maintenance of the 
zit, that in the Regiffer the Mit of Right is reditu unius libræ of Cloves x | 
Pace together, without diftinction oz ſeverance. And it was ſaid, that in a wait Abstement ot 
of Right we ought to follow the Regiſter, and therefc2e a UWizit of Right a Wric. 
was abated, becauſe this wozd (Pomarium) was put in the Mzit, foz in 
the Regiſter there is no ſuch N zit, becanſe the woꝛd G ardinum compze- 
hends it: But in other Wits, as TW 2its of Entry, &c. it is otherwiſe. Sec 
the Caſe of the Lo2d Zouch, 11 Eliz. 353. In a Wait of Entre ſur diſſeiſin 
mille acr, jampnor. & bruer. But this exception was not allowed, foz it 
may be that jampnor. & bruer. are ſo pzomiſcnous that they cannot be diſtin⸗ 
tailed; Vide 16 H. . 8. 9. The reſped the Juffices there had to the Regiſter; 
D they changed their opinions and confirmed the ſame to the Regiffor; 
per exception was taken to the Wzit, becauſe thereby the Demandant 
uh demand Doas partes Cuſtodiz del Hay in the Fozreſt of C. And the 
Court was of opinion that the Wait onght to be Officium Cuſtodiæ duarum 
Hay,&c. and not Daas partes Cuſtodiæ, As Advocationem duarum 
datum Ecclefiz, And not Duas partes Ecclefix. Another Exception, be- 
the M zit was, duas partes, &c. in tribus dividend. where it ſhould be 
„ oz Dividend. is not in any Mzit, but enelp in a Wit of Parti- 
Um; And by Windham the parts of this Office are divided in Right, 
the Court, granted. Another Exception was taken, becauſe. that in 
Cy Wait it is not ſet down in what Town the Fozreft of C. is, ſo as the „ro, 200 
flat doth not know from whence the Uiſne ſhould tame: Foz no Venire © *' ; 
be de vicineto Foreſts, as de vicineto Hundredi, & Manerii; And the Finne 
was holden to be a material Exception. Another Exception was ta- 
— berauſe a Wait of Right doth not lye of an Dffice : fo2 at the Com 
an Law an Afiſe did not tye of it,but now it doth by the Statute of Weſt. 
2 2. Cap. 
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Smith and 1 Moores —_ --- 
Caſe. Caſe. 
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2. Cap. 25. fo; it was not Liberum ten. but the party grieved was put a 
Quod permittat: And of this opinion was the whole Court. a 


Mich, 30. & 31. Elix. In the common Pleas. 


CCXXXVII Smith 42d La es Caſe. 1 


Tn whereof bl acr. was holden by 


in Fee; the Queen leaſed bl. acr. to B. foz-one and twenty years) 
cooolder Aligned the ſame to the Copyholder, who accepted of it. The Queen ti 
je ted dl. acr. to C. in Fee, the terme expired, C. entered, and his en 
by acceptance Yolden to be congeable, foz by acceptance of the frame Terme, the C 
ofa Leaſe, ry Eſtate was determined, as if the Topyholder had accepted it imme 
from the Queen : It was alſo holden by the Court, that a Leaſe foz yaly 
under the Scale of the Exchegner may be pleaded, and that without maß 
mention of the Commiſlion,by which the Court of Exchequer is authorizzyzh 
make ſuch Leaſes : And ſo are all the Pzeſivents as well in this Can 
in the Court of Exchequer. And wherees the Court was upon the pon 
giving their Judgment, Jt was objected by Shurtleworch Serjeant, N 
here is pleaded a Bargaine and Sale of Land, without ſaying, Progy 
dam pecuniæ ſurama : And he ſtood much upon the Exception, any 
Court alſo doubted of it, and demanded of the Pzeignothozies what istha 
Baroain and tezme of pleading : And by Nelſon chief Pzeignothozy ; theſe wozu 
"rs = * gra quadam pecuniz ſumma, cught to be in the pleaving, Scot Pzeignd 
ſideration of ir, contrary. Anderſon conceived it was cither way good, but Pro quacamp 
cunix ſumma is the beſt: And fo Lennard Cuſtos Brevium concetved.” 
the opinion of the Juſtices was, that a Bargaine and Sale fo2 divers C 
and Conſiderations is not good without a ſumm of money. And by Wil 
2 ham, Bargaine and Sale Pro quadam pecuniæ ſumma , although® 
= --:4%* money be paid, is good enough, foz the payment oz not payment is not 
h verſable :' And by Periam, If Pro quadam pecuniæ ſumma be not WH 
Indenture of Bargaine and Sale, yet the paynient' thereof is ave 
And foz this Cxception the Judgment was ſtaved. ; 
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CCXXXVIII Bedell ad Moores Caſe. ; 
Adzion upon Edle bought an Action upen the Taſe againſt Moore in the Kingsl 
the Cale for and declared, That the Defendant did aſſume to perfozme the Am 
not perform J. S. and afſumed allo, that he would not ſme Execution upon a Aud 
ing * A- which he had obtained againſt the Plaintiff in an Action of Account, 
W And ſhewed further, that the Award was made, &c. (which Award in 
was utterly void) and that the 'Defendant had not perkozmed the (all 
ward, and alſo that he had ſued Execution againſt the Plaintiff, The 
fendant pleaded Non- aſſumpſit, and it was feund fo2 the Plaintiff, and? 
(9.195, ment given accozdingly. Upcn which Moore bzought a WMzit of Erk 
* the Erchequer-chamber, upon the Statute of 27 Eliz. And alligned E 
becauſe the Plaintiff had declared upon two W2caches. whereas foz JN 
them there was not any cauſe of Aion. fo2 the Award is void in Law, 
then no bꝛeach ceuld be aſſigned in that: and then when the Jury hathall 
ſed Damages intirement foꝛ both bzcachcs,whereas foz one there was not n 
cauſe of Adion by the Law, the Uerdic was void, and then the Judgi 
given upon it reverſable; fo2 it is not reaſon that the Plaintiff # 
Damages foz ſuch matter foz which the Law doth not give an AM 
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And ik the Jury had alleſſed damages ſe verallp, viz. Foz the not perfoz⸗Damages. 
mance of the Award lo much, and foz the ſuing fozth Execution ſo much, then 
the Judgement had been good, 774K damages aflelſed fo2 the not perfo2- 
mance, Kc. void. Manwood Chtef Baron: The vervia is well enough 
here the whole Aſſampſit is put in iffve, qndthere is but one iſſue upon 

the whole aſumpſit, but if ſeveral iſſues had been joined upon theſe ſeverall 
points of the Aſumpſit , and both had been found fo2 the Plaintiff and da⸗ 
mages, aſſeſſed entirely fo2 both beaches, then was the Judgement re ver 
ſeable , fo2 being ſeveral iſſnes.the Jury might have aſſeſſed the dammages 
ſeterally, ſci. fo2 each iſſue ſeveral vammages, but. here is but one iſſue, and 
it was the folly of the Defenvant that he would, not demur in Law upon the 
Declaration foz one part, ſci. the not perfoymance of the Award, and tra⸗ 
verſe the other part, ſci. The ſuing of the Execution; oz the'Aſumpſit of it. 
And in our caſe, it may be that the Jyry didalſefle the damages foz the ſuing 
of the Execution without any regard had to. the per foꝛmante of the Award: 
And note that the verdict fo2 aſeſſing of the Damages was in theſe Terms, 
(ci. Et aſſidunt damna occaſione non performationis Aſſumpſionis predic. &c. 
And Cook who was of Councel in this Caſe, put this Caſe.” The late Carl 
of Lincoln, Admiral of England, bzought his action of Scandalis Magnatum, 
and declared, That the Defendant exhibited in the Star -chamber againſt 
him a Bill of Complzint , containing diverſe great and infamous ſlanders : 
viz. That the ſaid Earl was a great and outragious qppꝛeſſour, and uſed gut- 
ragious oppzeſſion, and violence againſt the Defendant,” and all the Coun⸗ 
try alſo. The Defendant pleaded, Not guilty, and found. fas the Plaintiff , 
and aſſefſed damages, and it was moved in ſtay of Judgement, firſt, That 

the Plaintiff had declared upon matter of flaudex; fox part; ro which an acti-. 
on lyeth, and foz part not. Foz foʒ the oppaeſſion ſuppoſed ta e made to him 
ſelf, no adion lyeth becauſe every ſubject max complain faʒ wong done nuto 
him, and although he cannot pzove the wzong, an action will not ly. But as 
foz the oppꝛeſlion done to others by the ſuppoſal of the Bill am action lyeth, foz 
what is that to him, he hath not to do with it, Fo2 he is not pars gravata. But 
becauſe the Jury aſſeſſed Damages entirement, the Judgemeut was arreſted, 
fo2 the cauſe afoꝛeſaid. And afterwards in the pꝛinei pal caſe, the laſt day of 
this term; Judgement was ftaied: | 


Hill 31 Elia. in the Kings Bench. 


CCXXX1K, Palmer aud Thor ps Caſe. 


wirt Palmer and Thorpe; the Caſe was this, A man demiſed his PMan⸗ Oc viſes. 
of M foz thirty two years, and the day after let the ſame Þannour , --, 2 
im fourty years ; to begin from Michaelinas , after the date of the firſt © , 
Leaſe, and the Tenant attozned. And by Cook the ſame is a good grant 
ugh fo begin at a day to come, foꝛ it is but a Chattel; and ſo was the 
'vpinion of Wray Chief Juſtice, fo; a Leaſe foz years may expect its com- 
'mencement, as a man ſeiſed of a Rent in Fee grants the ſame foz twenty 
Years from Michaelmas following, and good, foz no eftate paſſeth pzeſently , 
dat only an Intereſt. Sec 28 H. 8. 26. Dyer. a 


Bill. 


Aſſumpſit. 
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Fir Anthony Shirley | 
1 and Alban yes Caſe. 


Hill. 31. EHE. In the Kings Bench. Rot, 668. 


CCXL. Sir Anthony Shirley and Albanyes caſe, i 


an action upon the Caſe, upon Aſampſit by Sir Anthony Shieh 

gainſt Albany. The Plaintiff veclared, That he was ſeiſed of the 
nag of Whittington foz the term of his life, the Re ver ſion to the Earl a 
rundell in Fee, and ſo ſeiſed, ſurrendered all his Eſtate to the ſaid 
who afterwarvs by his Deed gzanted a Rent / charge of 40 l. per ann. out 
ſaid Mannoz ta him, and afterwards conveyed the Pannoz to the Dee; 
in Fee. And afterwards, 27 Maii 22. Eliz. upon a Communication be 
the Plaintiff and the Defenvant concerning the ſaid Rent : the Dee 
did pzomiſe to the Plaintiff, that if the Plaintiff would ſhew unto the Deli 
dant any Deed, by which it might appear that he ought to pay to the Wha 
tiff ſich a Rent, he would pay that which is due, and that which Qhould benz 
from time to time. And further declared, that 27 April, 27 Eliz. hothewy 
unto the Defendant a Deed, by which it app2ared that ſuch a Rent wy 
granted, and due. And foz'eighty pounds due foz the two laſt yeats, þ 
bzought the Action z Tho/Defenvant pleaded, that after the ſaiv pꝛonuſe, ay 
befoze the Hewing of the ſaid Deed, ie, 14. Jan. 22 Elis. the Plaintiff vx 
ino the ſaid Land, and leaſed the ſame foz thzee years : The Plaintiff 
plitacilofatd, that r.Decem. 27 Bliz. the Defenvant did re-enter, apan 
they wert at Ang, and it was found fox thePlaintiff. At was mo 
Glinvil Serjeant, that by the entry the Pzomiſe was ſuſpended. and be 
perſomaii thing once ſaſpenved, it is alwates extinct, Wray, the fat 

| fe? the Arrerages due the two laſt years, and ſo at the time ol 
re-entry: the SE had not cauſe of Action, and therefoze it couly 
2 — Gawdy, Mhen the Plaintiff cheweth the Deev, the Delt 
is die to arrerages due befoze and after the pꝛontſe: wherefore 1 
entry maketh a ſuſpending ofthe Rent, the ſaſpenſion doth cont inne: 
conceive here is not any ſuſpenſton, fo2 this pꝛomiſe is a meer coli 
thing, and ſo not diſcharged by the entry unto the Land, foz it is not iſ 
out of the Land : But if the Plaiatiff befoze the Deed ſhewed had releaſe 
Actions, the ſame had been a good Bar, and J concetve that the Deed 
not ſhewed in time, foz it _onght to be ſhewn befcze any arrerages duedl 
the pzomife, but here it is ſewn five years after: But that was not! 
by all the other Juſtices. Another exception was taken, that where the 
mile was, that if the Plaintiſt hewed any Deev by which it might 
that the Defendant ſhould be charged with the ſaid Kent, and the Deel 
tion is, by which it might appoar; that the Plaiatiff'ought to have the! 
&c. ſo. as the Declaration doth not agree inthe whole. Dee 1 Marg 
Browning and Beftons Caſe, the Tenviticn ef the Leafe was, if the 
thuuld de arreared, not payd by to Months after the eaſt, c. and ih 
joynder was by the ſpace of two months 8&c. Ard the pteadiag holden W 
fictent, foz per duos menſes duth nat tir mn direalp poſt duos menſes, by 
Implication and Argument: And here it was helden, that the Condif 
was a good conſiveration. Another exception was taken, becauſe the pꝛemilß 
layed. All the Kent ad tunc debitum aut deinceps debend. Jt was holde 
that this wozd (ad tunc) doth refer to the time of the chewing of the De 
and not to the pꝛomiſe. And as to the laſt exception but one, it was reſolve 
that the Declaration, notwithſtanving the ſame, was good enough (ſc. ) ole 
dir factum per quod apparet quod redditus prædict. ſolvi deberet in forma pit 
dict. Another exception was taken, becauſe here no bzeach of the . — 

edge 
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eee ſted and Hoppers 
: Caſe. 


\ 5eed, fap it is pleaded, that eight pounds de annuali reddizu arter, fuer. but 
| 1 * an l Er, uer. 

it is not ſaid, de redditu prædict. & I. ergo it may be another Rent, and then 
the pzomile, as to this Rent, is not bzoken, Wray, Although the word (pre- 
dd.) be wanting, yet the Declaration is well enough, and it ſhall be inten- 
ved the Rent mentioned befoze. Dee 21 H. 7. 30. b. Mhere (Villa Weſt.) chall 
be intended Villa predict. 19 E. 4. 1. In a Quare Impedit the Plaintiff doth 
eatitte himſelf vy gzant of the nert Avoidance cum aceidetat, and doth np! 
then ia his Count that the ſame was the next Avoydance, and vet the Count 
- was hol den to be good,. foz ſo it hall be intended: ſo here: And he ſayd, It is 
not neceſſary that a Declaration be exadty certain in every point, but if ont 
gart of it expound the other, it is woll enongh : And although the Iventity 
of the Rent doth not appear by the wozd prædict. vet it appeartth by other 
circuniances, as by the dayes of payment,8c, and no other Rent can be 
txitendev. And now, this Exception is after Udvdict , and therefoze favotirs 
ably to be taken: And afterwarvs Judgment was given fos the Plaintiff. 


Hill, 31. Elix. In the Kings Bench. 
CCXLI. Muſted «»d Hoppers Caje, _ 


the Caſe , the Plaintiff declared , 
- were joputiy and ſe ly bounden by 


that he might peac | 
theſaivſumm, cum inde requiſitus on Non aſſumpſit, the Jury 
found the ofthe ſain ſumm, and all the pzecedent matter: And that 
the Do in conſideration przmifſorum,pzomiſed to paß the ſay ſumm 
if he might peaceably enjoy the Goods of the laid Teffatoz.. Ic was mobed in 
arreſt of Judgment, that although here the Jury have foundſufficient cauſe of Verdi. 
Acton, yet if the Declaration be not accogvingly, the Plaintiff chall not 
ham Judgment. And here the Plaintiff hath declared uyon two Confidera/ 
tions, and the Jury hath found but one, ſci. if he peaceable enjoy the Goods 
of the TeCatoz. Alto the Plaintiff declared of a ſiniple pzomiſe, and the Ju⸗ 
iy fave found a Conditionall, Si gaudere poteſt, &c. And ſo the pꝛomiſe ſet 
wy in the Declaration, is not found inthe Uerdit. — - | 

Sandy was of opinton, That the firſt conſiveration is good, fa the Plains Conſideration 
tiff entred into Bond at the requeſt of the Defendant, and then the pzomile 
fillowing is good: But the ſecond conſideration is void, ſci. That the De⸗ 
nt hall enjoy the goods of the Telkatoz, &c. as if if had been that he 

a enjoy his own goods, and all the Auſtices were clear of opinion- 

© ve P2omile found by the Jury is nat the pzomile alledged in the De- 
— wah tho ſue is not found foz the Plaintiff, and ſo the judges 
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Deviſe condis Porra ſpecial Uervict, the Caſe was, this, Robert Dookia 1 
tionall, 15 certain Nands in Fee, and, having iſſue two Daughters, d 
Se, 146 fame to Alice his E ldaſt Daughter, that ſhe ſhould pay fourty pound te 
her ſiſter at ſueh a Day: the money is not paid, wherenpen Anne ent 
/ 14,4 /19 to the moietp ot the Land: And it was holven by the whole Court, t 

| Ingt, 236+ lame is a gon Condition, ann that the Entry of Anne was lawfull. 4 
been adjudged,” That where a man de viſed his Land to his wife, Pe 
My mill sis, Phat ſhe ſhall keep my heuſe in good Reparations, t 
ſame is a gon Condition. Wray, A man de viſeth his Lands fo B. 
40 l. to C, it is a good condition; foz C hath no other remedy, and a Mille 
ts be expounded accoꝛding to the intent of the Deviſoz. 


* 


Hill. 31. ez. in the Kings Behch: 
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77 Eecdons fim, ate Uerdict. the cale ihn, That 
ed-of then, herd &c. and held the ſame by Copy, &c. ail 
- renazed the ſameuntoithe aſe of E. fm life, the Kemainner, to Roben 
A Fee, Robert made a Leaſe — E. Robert, auld 4 | 
ended the ſaid Land, ſci.ſ a third to the uſe of Robert foz t 
E. the NRemaindet to the Might he irs Robert, and of another thin 
10 the ule ol Robert foz life the Remainder ta E, the Remainder 
chard; &c. and at another third part to the uſe ot A and his Heirs. uf 
which Partition was made betwirt them, aud the. Land where, e 
allotted to Richard; who; afterwards ſurrend2ed to the uſe of aan int 
= was holden, That. Judgement upan this verdicf ought to 
$02 the Plaintiff, Foz the Leſſee: of Robert had the firſt poſſeCl 
that Weaſe is ta begin after the death of E, who was Tenant foz1 
when E awd. hein the ,Reverſi-n joyn in a Surrender, thereby t 
fo2 lite in that third part is extinct in Robert, wha bath: the Anheri 
and then his Leaſe taok eſkect fo2 a third Part , D that the Þ 
here are Ner- en damn em ann tot le 


Hal, 31 Ella. in the Kings Bench, 
0 Cx U [ v. Bulley mand Graunts Laje: 


7 UA Evidence to a Itiey, the Cale was. That Hen — 
* ther, was leiſed ol the Land being Topyhold, and had 
Devife Gregory, Henry, and Thomas, and afterwards — to — 
e laſt Mill, and thereby deviſed the ſaid Land to Joan his Mifs fe 
i (Fo, 149, remainder to the ſaid Henry, and the Heirs of his body begotten : Jo 
after admittance, Henry dyed without Iſſue, and afterwards the Len 
ted it to Thomas and his Heirs, who ſurrendered to the uſe of the Tefel 
then his Wife foꝛ life, and afterwards dyed without Iſſue: Gregory # 
Son of Henry Bulleyn entred, &c, Coke, When the Father ſurrende 
the uſe of his laſt Will, thereby all palleth out of him, ſo as nothing a 


©” Matches end Hallalle [empelt and Maliets 
Caſe. 1 Ca'c. 


eth to the Heir, nor can he have and demand any thing befoze admittance. 
wry, The entry of Gregory is lawfall, and admittance fz him is not ne⸗ 
ceſſary, foz if a Coppholder ſurrendereth to the uſe of one fog life who is ad⸗ 
mitted, and dyeth, he in the Reverſion may enter without a new Aymit- 
tance. It was moved by Coke, if this Eſtate limited to Henry be an Cſtatc- 
tail, 02 a Fee conditionall, Foz ik it be a Fee-ſimple conditionall, then 
cannot be another Eſtate over: but pet in caſe of a Deviſe an Eſtate 
may depend upon a Fee-ſimple pzecedent, but not as a ? ill, but as an Exe⸗ 
cutozy Deviſe. Wray, It is not a conditionall Eſtate in Fee, but an Eftate- 
tail. Coke, They who would p2ove the Cuſtome to entail Copyhold Land A «! 
within a Panno2, it is not ſufficient to ſhew Topies of Gzants to perſons oP) ho'd S. 
and the Heires of their bodies, but they ought to ſhew that ſurrenders made 
byſuch. perſons have been avoided by reaſon of ſuch matter. Wray, That 
is not ſo, foꝛ Cuſtomary Lands map be granted in tail, and yet no ſurren⸗ 
ders have been made within time of memozy. 


8 
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A:ch, 31 Hi In the Kings Bench 
Matthew ind Haſlalls Caſe; 


Ian Ejectione firmæ, betwixt Matthew and Haſſall, the Plaintiff had Error. 
Judgment to recover, and the Defendant brought a Mit of Erroz, and, Gre. . 

aſſigned Erroz ia this, that the Judgment was entred, Quod querens reca- 

peret poſſeſſionem, &c. where it ſhould be ( Terminum ) vent. in ten. 

predict. Dee 9 Eliz. Dyer 258. Coke contrary, That the Judgment is 

good enough, fo2 the Mit of Executiou upon it is Habere facias poſſeſſio- 

nem, and in a reall Action the Wit is. Quod petens recuperet ſeſinam, aud 


not terram. And afterwards Judgment was affirmed! 


Hil. 41 E z. in the Kings Bench. 
CCXLVI fempeſt Mallets c ſe. | 


Ban Action of Treſpaſs by Tempeſt againſt Mallet, Judgment was given; 
Land Erro: bzought: and aligned foꝛ Erroz; that where.:s the Action was 
bought againſt foure, one of them dyed, Meſne betwirt the Award of the 
Nil prius, and the Jnqueft taken: And it was ſaid oa the part of the Deten⸗ 
dank in e' zit of Erroz which was centred upon the Recozd; that the 
Plaintiff thewed unto the Court the death of one cf the Dekendents, and 
Red Judgment againſt the others. Bee 4 H. 7. 2 Eliz 175. Anvth:retsa 
differente, where in an Action of Treſpaſs there is but one Defendant, and 

emany. Another Errez was affigned, the Z'efenvant Obtulit ſe per 

eins Attornat. ſuum, without ſhewing his Chꝛiſtian Name, as John; oz 
um, fo2 Higgins onely without the Chziſt ian Name, 13 not any Name, 
fit is but an addition to ſhew, which ſohn, oz William. Coke, The ſame is 
ed by the Statute of 42 H 8 cap. 30. Where it is en ned, that alter Uer 

| Judgment (hill be given notwithſtanding the luck of Warrant of At- 
temex of the part againſt whom the LCue (hill be trycd, oz any dekaäult oz 
mce of any the parties, their Counſellozs o: Attorneys; and of neceſ- 

lity. this default here in the Chziſtian Name cught to be the fault of one of 
them. tee alſo 18 Eliz. Cap. 14. fo2 want of any Aar rant of Attozney,&c. 
© |, The Statute pzovides fo2 default of Warrant of Attezney, &c. 
. (Toke) To what end was the Statute of 18 Eliz. made? foz the Sta; 
at 2H. 8. pꝛovides fo2 defects of Warrants of Attoꝛney. Glanvill, The 


D'atnte pzovides foz Warrants of Attoznepss of ſuch perſons againſt. 
whem 
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357 Jabs and Knowilis 
Caſe. 


whom the Ine was tryed, but the later Statue is generell. Anoth 
roz was aſſigned, Quod defendens Capiatur, where the Dffence, t ſot 7 
is pardened by Parliament, and therefoze the entry of the Judgme 
to be, Et de fine nihil, quia perdonatur. Coke, The Judgment is vr 11 21 
foz in eveiy generall Pardon ſome perſons are excepted ;« tt doth nic 
if the. Defendant here were one of them, and then the- Fine is not 4 
th 7 - foz the'Ceurt cannot take notice of that, as it was holden in-Serjeant 
„ Caſe: but if the Defendant be charged with the Fine, then he oug 
„ „„ Plead the pardon, and ko ſhew that he was not any of the perſons ep 
3(7». 7% Andafterwards at another day the Defendant dis alledge that 11 
Warrant of Attozney in the Common Pleas. And alſo it appen 
Recozd, that the Defenvant did appeare upon the Superſedeas by YL 
who had his full Name, and therefoze pzayed a Cerciorare de novo, tat 
fie the ſame matter, vide 9 E. 4. 32. Wray, A Caſe here greatly debe 
mn of an twixt the Lozd Norris and Braybrook , and upen a De viſe ſuchaY 
_ Erroz was granted after the Plaintiff had pleaded In nullo eſt erraty 
this Plea, in nullo eſt erratum, goes but to that which is contained wit . 
body of the Reco2d, and not unto collaterall matter, ſcil. Warrant 9 
tozrſeys : And afterwards the Wit of Erroz was allowed, and upon th 
of return thereof, it appeared upon the Recozd of Superſedeas, that the 
fendant did appeare by ſuch a one his Attozney: But it was ſainh 
Court, that there ought to be two appearances, the one upon the Supen 
as, and the other when the Plaintiff declares, Dee as fo the name 1 if thy 
toner, Tirtelly Caſez,; x: Hari Dyer 93» a 
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Hl 31 Elrz, in the Kings Bench. 
ccxL vl. Palmer 424 Knowllis cf. » 
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Ne. 160 Almer recovered Debt againſt Knowllis, and ſued Send 5 | 
upon which the Sheriff returned, that he had made partition off 
of the Defendant by the Dath of twelve men, but he could not dein 
the party, foz it is extended to another upon a Statute, upon which th 
tiff ſued a Capias ad ſatisfaciendum. And now came the Del 
Counſell, and moved that after Elegit returned, the Plaiatiff could ug 
to the Execution by Capias, and theretoꝛe pzayed a Superſedeas;, 
Capias erronice emanivit. But the whole Court was clear to the t 
foz upon Nihil returned upon Elegit, the Plaintiff ſhall have a Capi 
495» Dee 21 H. 7. 19. A man ſhall have a Capias after aFieri facias 4, 
git, 34 H.6.20. and here the ſpeciall return doth amount to as muct 
. Sheriff had returned Nihil: alſo the Statute of WeG.2. which givel oel , 
legit, is not in the Negative, and therefoze it ſhall not take away th 
cution which was at the Common Law. Aud here is no @xecution if 
ed, foz after the fozmer extent ended, he cught to have a new Elegit; 
Wray granted-:. and afterwards the ſaid Knowllis was taken by fe 
Capias ad ſatisfaciend. and came into Court in the Cuſtodp of the @het 
the Caſe was opened, and in the whole appeared to be wozthy of fav 
by the. Law he could not be helped, and although he wat 
}Superſedeas, vet the ſame was denied unto him, q 
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Execution. 


Capias after 
Elegit. 
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» Fetherſtones C Caſe. Husbands $ Coſe; Lande Caſe. 


168. Ih Eur. in the Common Pleas: 


4 i Pre 
2 2 tannot have adion: and oritur cum perſona = o. the 
19H. 6.66. But the — = ne the action. Cook con- 179, 

ad that the pzeſent Churchw the anion, and that in 

tre, if their office, which the ee nted. * Find by Gawdy Church- 

wardens are a Cozpozation by tue Common N aw. See 12 H. 7. 28. by Frowick 

That the Dew Churchwardens ſhall not hade an agion upcn ſuch a Treſ/ 

pals done to their P2edeceſfozs, contrary by Yaxlcy. Dee by Newton any 

Paſton, That the Executozs ol * CM bo den the Treig 

wunden Fall have Treſpaſs, ho 


We) * bib zi Bla 10 the ke Kings beach. 1 
oy C XLIX. Hayxwood and Husbands C fr 


. e foz ditturbing of 50 
hi common, &c. and A. was ſeiſed of certain lands, 
e term of his Life, the Re⸗ 
did demiſe unts him the ſain 
(Orr: is not good, fog it is not 
pat r elkates did commence. Dee 20 E. 4. 10, Wy 
got 1econdly, lt porter eh cannot pzeſcribe, and he, and he in the Re- 
nak ; cannot pzeſcribe together; and hq in the Remainder canaot have 
nen: Alſo he declares, That. Tenant foz life, and he in the Remains Freſc pion 
r demiſe! ip hip eas in truth it is the demule of Tenant foz life, and“! 
he Can le m in the Remainder . alſo he doth not aver the life 
f Tenant fo; | 83 He needs not to ſhem the commencement of 
he; Tae ir eſtates, foz we arg a ſtranger to them , the Pꝛeſcription in 
Yam both is well enough, taz all is but one eſbate, and the M eaſe of both. 
27 H. 8. bn ee life; 7 Ac ver lion made a. leaſe foz 
Ut nj and there needs no ayerment of the life 
\Tenant foz life,foz he inthe Reterſonhth en which Gand y gra 
And ſaid , The particular ama, unte 
* Wray, conceived the grft Excoptiqn. to be.materia 1 
; 2113 488% , a1? 99:4 & mn ICH © 
aer oY Ele) in the Kin 1 [r beach 
3570 on fb i a 


| COL: "Sweeper RR . ket 76 


70 2 any ca rying FED v , 


ot * weeper againlt Randall, upen Not guilty pleaded, The. Ins 
„That bhe John G. d 'fe the Land, where, Kc. 

wa th fame tothe Plaintiff at Will, who ſowed the Land, and after- 
the Plaintiff agreed with the ſaid Gilbert to ſurrender to hin the laid 
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Werd and oor? 
Caſe. 


to the Defenvant, who took the Cozn. At was — Af thoſe ' 


* a his intereſt in the lame, aud the ſaid Gilbert entred, = = 


Zucrender. 


» agree to ſurrender ui K anus, be a pzeſent and expꝛeſſe ſurrender. Sani 
is not any ſarrerider;foz Tenant at will cannot ſurrender, but it is bit at. 
quiſhing of the eftate, if it be any thing, but in * i is not any 7 

but an ac tobe done in kutute. Wray, I demi « 
ee r 
der, 03 ame rel e eſtate. c 
of the Partie was, toload his oEate at te time of fpeaſting, athe 
wo32s were void, foz ho might leave it at any rid urine ole} 
dy, If 893 ae. it erp2efiy; 
terwards Judgement was given fo la 


5 
Trin. 31. Eliz, in the Kings Bench. x 
CCLI. Ward 4 Blunts Caſe. ib 

17 


B an Actiori iips the Caſe of rover of certain K6avs of Con 1 
in Middleſex, and the converſion of them; The Defendant 
What befoze the converſſon, he was ſeiſed of certain Laays called 


| low in the County of Stafford, ann that the Caan whereof, &c. was th 


growing, and that he did ſever it, by fozce of which he was [he Plal 
the ſame caſually loſt ; and that the ſame came to the hands of the 
and the Plaintiff caſually loſt the ſame, and the ſame came to the 
the Defcnvant at Henden, afozeſaiv, and he vid convert the ſame to -_ 
uſe , as it was lawfall foz him to de: upon which the aal vid t 
in Kaw. Ackinſon, Che Plea is good, 5 the con ver ſton is the point 
acton, and the cffec of it. 2. if a man take the lame, and do net 
is not guilty; FE Fare er, | 
he cannot plead, Rot guilty. The generalliſue is tu be ta 
a man hath not ane colour, but here the De kendant hath colour 5 be 
befor 3 e phony per ＋ | 
Pp an 2c zo p 8 
aymit, that it doth amount but the U tae ; vet there ian 
cauſe of Demurrer, but the Plaintiff to hew the fame to the 
and pay, that the generall ifue be entred and the Court ex officio! 
ta vo it. Egerton, the M ueens Wolicitoz, "contrary. The Plea in 
not good, The Plaintiff declares of a Eroper cf his goovs, ut de bon 
proptiis, and the Defenda nt pieavs, Tha r took his own goods, Þ wh 
not any anſwer to the Plaintiff. Sree 22 E 3. 18. Mfrefpaſsof tail 
carrying away of his Trees, The Defendant pteads, That they | 
Trees, growing in our own ſont, and we eut them and carried them a 
the plea wis challenged, wherfoze the Defendant pleaded over, with 
that he took the Trees of the Plaintiff. @o 26 AM. 22. and 30 E 5:2 
nother matter was, The Plea in Bar is, That befoze the time of the 
verfion, The Defendant was ſeiſed of the Land, and ſowes it; and that 
the Con was ſevered, (but he doth not ſay that he was ſeiſed at the 
the ſeverance) and then it might be that he hay ſevered the con of the 
tiff, &c. and that was holden by the Court to be a material exception, 
foze e was given foz the Plaintiff :. But as to the urit « 
the ſame was diſallowed, Foz the Cogrt ex Officio,infy caſe ought 0 
e iſſn by entred, but the aa ws to demar u 
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* Cheiny ad Lang- Fiſh ö Brown and 
leys Caſe. Sadlers Caſe. 
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Trin. 31. Elix. In the Kings Bench. 


C '# LIV. Cheiny and Langleys Caſe, Hill. 31. Eliz. Rott. 830. 


"He caſe was, That Tenant foz life of certain Lands leaſed the ſame 
I tu years by Andenture, with theſe wozds ; I give, grant, bargain, and 
ell my intereſt in ſuch Lands foz twenty years, To have and to hold, in ſuch 
manner, and foam as A my ſelf did hold the ſame, and no otherwiſe , 
fo; life dyed within the Term; and he in the Reverſion entred, and the 
** bzonght an action of Covenant. Godfrey, The action doth not ly, foz 
here is not any warranty, fo2 the Plaintiff is not Leſſee, but Aſignee, to 
whom this Warranty in Law cannot extend; but admit that the- warranty 
doth extend to the Plaintiff, yet it is now determined with the eſtate of the 
Tenant foz life, and ſo the Covenant ended with the eſtate. Dee 32 H. 6. 
32. by Littleton 9. Eliz. Dyer 257. And if-Tenant in tail make a Leaſe fo 
years (ut ſupra) and afterwards dieth without iſſue, the covenant is gone; 
and after Judgement was given againſt the Plaintiff, 


Trin. 31. E/ z. in the Kings Bench. 


CL V. Fr, Brownes, and Sadlers Cafe, Intrat. Mich, 
29. Ehz, Rot, 606. 


Leaſes, 


( Tv, bs. 


Covenant. 


a4 antun upon the Caſe was bzought by Fiſhand Brown againtt Sadler, 4 «;... * 
. 29. Eliz. rot, 606. and they declared, That they were 9 rhe Caſc, 


taries of certain goods, which were in the pollellion of one A againft which 
A Sadler one of the Defendants had commenced a feigned and covenous ſuit 
in the Eccleſiaſtical Court in the ame of one Colliſon , to the intent to 
get the ſaid goods into his polſt ion, ot which the Plalatiffs having notice, 
and to the intent that the ſaid Plaintiffs ld ſuffer the Defendant to reco- 
ver and obtain the ſaid goods by the ſaid ſult, the Defendant did pꝛomiſe to 
the Plaintiffs to render to them a true accompt of the ſaid goods; and ſhewed 
further, That by the ſaid ſuit the Defendant did obtain the ſaid goods by ſuf- 
ſeranite of the Plaintiff, ' Tanfeild, It is a good conſideration, the Plaintiffs 
were not parties oz Pzivies at the beginning of the ſuit, and it is not like 
Ones caſe in 19. Eliz. Dyer 355. Where in an action upon the Caſe Onlie 
derlired; That the Defendant Counteſſe, &g, being a Widow, had divers 
ſuits and/buſineCes, and that the PlaintM at her requeſt had beſtowed 
Feat labaur and travail, and had expended circa the affairs of the ſaid Tonn- 
& 1500 | Whereupon the pzomiſed to the Plaintiff to pay all the ſaid er- 
Fences, and ſuch a ſum above foz that matter, which is the ground of the a- 
Mon, is maintenance, and malum prohibitam,but ſuch matter is not here ; fo2 
Rislawful fo; a man to nſe means to get his goods. Gawdy, All covins are 
Uhozred in Law. and here the Plaintiffs are pꝛivies to the w2ong, and ther - 
nt it cannot be any consideration. Wray, Although that the ſuit at 
he Mginning was wzongfull and covenous, yet when the Plaintiffs who 
bett owners of the ſaid goods bo aſſent to ſuch pꝛoceedings now the (git is 
we juſt and lawful ab initio, and ſono w2ong in the conſideration < but 
all he wong is purged by the agreement. If any covin be, the ſame is be- 
Ween Sadler and him who is ſued, to whom the Plaintiffs are not pꝛivies. 
 Clenth, If this pꝛivity betwirt the Plaintitfs and Sadler had been befoze the 
laldſgit; ſo the conſiveration is without any fraud. Cooper Derjeant con” 
here is not any good conſideration, upon which the Pꝛomiſe of the 
Aa 2 Defendant 


Aſſumpſit and 
conſiderat ion. 
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How and Con neys 
Caſe: 


efendant may be grounded, fo2 the Defendant bath not any benefit þ 
— he cited the caſe between Smith and Smith 25 Eliz, Egerton, eg 
conſideration is good enough, ko: the plaintiffs fozbear their own ſuit 
wag a hinderance unto them. Clench was of opinion, that the Pla 
cose not have J nt, foz that ſuit was begun by” adler in the 
cf Colliſon without his p2ivity , and therefoze it was unlawfull, agp 
fame was fs2 the goods of 'acother man; which is unlawfull alſo; ant 
when the Unlawfml act is begun, the iltegaff agreement aller 
that they Hal proceed is unlawful alſo, and thereſoze there rannot 1 
Aprideratior? and as te the cobin, it is nat material, fog without thaf 
matter is illegal enough · Ao the Declarafton is not goss in this, berate 
not ſhe wed in what Court the fnit did depend, ſo as if might appear un 
that they had power to hold plea of it; Gawdy agreed with Clench 
firtk point, and alſo in the left, and by him, in the aſfampfit, the I 
detlares, that a fuit was dependinz betwirt the Defendant and auothe ay 
whete the Plaintiffs if they were pꝛoduted might have given ffrong t 
againſt the Defendant,the ſaid Defendant in confiderafion that the Pai 
would not giveTeftimony againſt him, pzomiſed to give to the Plaintiff 
the ſame conſideration will not maintain this acrionz ber auſe it is rinlawis 
any man to ſuppꝛeſs teſtimony in any cauſe. Wray, Here 1s a tonſiderg 
good enough, Foz where Sadler ſhould looſe. coſts upon the firſt ſuit, now 
on this pꝛomiſe upon his account he ſhall be allowed the ſame, the which 
benefit unto him: and as to the ſhewing in what Court the ſuit doth depy 
that needs not by way of Declaration, but the ſame ſhall be ſhewed by 
Evidence, and it is not traverſable, and it is but inducement to the 
And as to the covin, that is not here, foꝛ covin is alwaies to the pzejunk 
a third petſon, but ſo it is not here: But in truth this ſuit was u 
foꝝ / Sadler ſo: to fus in the Name of another , and the reſoꝛe it cam 
guam tonſideration. And f6z that cauſe, it was awarded, Quod quereds 
hil ca piat pet billam. 7% | 
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Trin. 31. Elz. in the Kings Bench, 
| . * 
CCLIV. Howe and Connyes caſe. 1 


"i 


Treſpaſs. [? an action of Tr eſ pals by Howe againf Conney, the cafe was, 
i : one Smith was ſeiſed of twohouſes, and leaſed one of them to his 
%; dz lite, and alter wards by his Will deviſed, viz. J give to my Crec 
All my Lands and Tenements free and coppy , to hold to them, and th 
take the p2cfits of them foꝛ ten Wars, and afterwards to ſell the ſaid 1 
and Tenements; and afterwards dyed, his bꝛother dyed befoze the in 
ot a year after: and it was found, That the Executoꝛs entred into the 
Devi. Undemiled, and tock the pzofits, but not into the other, and that at the 
pd the laid ten years, they ſold the whole. Godfrey, Che houſe only which 
in poſſeſſion, ſhall paſſe by the will. ( To hold unto them) dath imply mid 
of xoſſeſlion,, ſo as nothing palleth but that whereof they may take the! 
: . fits, the which cannot be of a bare Ne ver ſion, alſo by this deviſe, the 
add s, rutos have not intereſt in the thing deviſed but foz ten years . where 
bꝛothex of the Te ſtatoʒ had an eſtate foz life, which by poſſibility might 
tinue above twenty years, and to pzove that the meaning of the de vile 
collected. upon the wozds of the M ill ought to direct the conſtruction ol 
Wull, he cited Chicks caſe, 19 Eliz. 357. and 23 Eliz. 37x, Dyer. At any 
day it was argned by Cook, That both'the-Youſes paſſe,and the wosds (1 
the p2ofit) do not reſtrain the general wozds befoze, ( viz. All my Lands 
Tenements) but rather expounds them, ſci. ſuch pofits that they! 2 


ZZ SS gasse 
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> Slugge and the Bi- 
ſhop of Landaffs Caſe. 


it a Keberfion, cum acciderir, foz it may be that the bzother ſhall dye 

uin the ten bears. Anm he cited the caſe.3 4 H. o. 6. A man ſeiſed. of di⸗ 
bete Ke der ſtons upon eſtates fo2 lite, ze vile them by the name of omnium 
tum & tenementorum, which were in his aun hands, and by thole perols 
everſion bid paſs, and yet the Reverſion (to ſpeak pzoperly was nat in 

| jab and if the bzofher had dyed in the life of the de viſoz, they had 
yearly pe iy, fn» then his death oz life ſhall not alter the caſe- And he xe⸗ 
 the.caſe to the caſe in 39 E. 3. 21. The King grants tothe Abbot of 

Aang, That in time of vacation the Pꝛioz and Bonks ſhall have the diſpo⸗ 
tien of al the poſſeſſions of the ſaid Abbey ad ſuftentationem Prioris & Mp- 
chown, arid it in the time of vacation they ſhall have the Advowſons,.was 


— 


qirſtion, ia it was ſafd, That avbowſons conly not be to their ſu Ha 

but vet by the better opitiſort, the grant of the King did ertenyto,gv,977*. 29 
vowſons, fo2 it chall be intended ſuch ſuſkentation as Advowſons might give, 
Godftey,Dut Caſe is not Icke to the caſe of 34 H. 6. tozthere the De vile had 
not any thing in poſſeſfion,# therfoze if the Re ver lion did nat paſls, the deviſe 
thonld be utterly void, Gaydy conceived that the houſe.in polleCion only paſ- 
fed, foz the de vile extends fo th things only, hereof the P2ofits might be 
taken, but here 1s not any p2ofit of a Reverſion. Clench, and Wray contrary, 
The intent of the deviſe was to perfozm the Mill of his Father, and alſo of his 
own Mill, and in cafe, the houſe in poſſeiori was not fuffit ient to perfozm 
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72 Fennick and | Mitfords 
Caſe. 


ok Penner, at the pzefentment of the Load St. John , Slugge ſaed the > 


foz contuntacyz per duplicem quereſam, Che Biſhop ſaid , Non habetut 
vicaria, upon which matter he ſue a Pzohibition, and he. conceived, x 


the Pꝛohibition did not ly, foz a Uicar is but he that erit vicem . Fy 
»% 


to ſupply his place in his abſence, ſo as the ſame is a ſpiritual matter 
ought not to be tryed here, alſothe libel is, to have avmiſioa and jultif 
on, and the other matter ariſeth by their Plea, ſci. Quod ReRoria de] 
ner eft Eccleſia cum cura animaram, abſque hoc quod habetur talis Vicari 
ſo it is but an incident to the pzincipal matter, wherefoze it hall 97 
there, and he p2ayed a Conſultation. Cook, We have ſhewed, Thai ; 
time of E. 3. one I. was ſeiſed of the Pannour of Penner, to h 
Church of Penner is appendant; and we alledge pzeſentments | * 
time, and we convey it to the L035 St. John, which now is, and they x 
now defeat us by this ſurmiſe, That there is no ſuch Church with gg 
wouls, which is tryable here. Popham the libel doth contain nothin 
contumacy in the Bikhop, in that he hath not admitted. Slugge, and thy; 
matter comes in the Replication. and afterwards by aſſent of the part 
Conſultation was granted, quoad inſtitutionem of Slugge only, but that 
ſhould not pzoceed farther. 74 


Paſch. 31. Elx. Rot. 154 In the Kings Bench, 
CCLVI. Fennick and MirtfordsE ſe. 


"Þe Caſe was, A man ſeiſed of Lands in Fee, levietha Fine to ij 


of his wife foz life, the remainder to the uſe of his eldeſt ſon, at 
heirs males of his body, the Remainder to the uſe of the right heirs | 
Conuſoz, The Conuſozmakes Leaſe foz a thouſand years to B. the elde 
dyeth without ine male, having iſſne a daughter, the Counlſoz dyeth: 
wife afterwards dyeth , the eldeſt ſon enters and leaſeth the Lands 
Plaintiff, Ackinſon, That pon this conveyance a Reverſion, was 


the Conuſoz , although by the fine all is conveyed out of the -Conuſgz ;; 
ſo (as it hath been objected) the uſe limitted to the right heirs of the Cu 
is a new thing: Foz it ts to be obſerved, When a man is ſeiſed of La 
he bath two things; the Land, oz the Eſtate, and ſecondly the uſe whi 


the pzofits , and if he make a Feoffment without conſiveration, by th 


effate and poſſeſſion paſſeth, but not the nſe , wheretoze the uſe deſcend 


ter to the Son and Heir. And in our caſe if the wife and on had dien 
out ine in the life of the Father, all ſhould be in the Father and his 
And ik a man make a Feoffment in Fee, unto the uſe of his laſt W 
ſhall be unto the uſe of the Feoffoz, and his Yeirs, and in our caſe, th 
mitation to the Right Veirs of the Tonuſoz is,agif no mention had been 
of it, and then it ſhould be to the Father, and his heirs. And after 
it was adjudged, That it was a Reverſion , and no Remainder, 
Gawdy, This Limitation, To his Right Yeirs, is meerly void, 


As if he had made a Feoffment to the nſe of one foz life , with 


ther Limitation. 
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til. 31. EE. Kot 73. in tis King: Bendk: 
CCLVI. Holland ant Frank litt Cafe. 


i i an the: the Bite * Tonulans b as 5 Bayt fo Thai 
[hon and werde Fe be Holliwel as (yt At 
of Pribr iti N | as 0 * c. 
enrolled ſold unte wh Lag, io udley 
ving idur a Dan Tata, 7 
folk, hav ii . 11 Er 
Patindur veleendeb, &c. Lhe Pl erte 1 205 
12 Ta dees was primo deliberatum, 4 Nov. 30 


ere 
and 4 Nov, 1 


. hut, {ci. 12. O&ober, Ehe tale Wet: 


to otie nifiety nine years , and con! 
5 Abſque hoc, 17015 zioz2ite 2175 5 * 

Audley, ant | * rxdid. dicto A. | 3 
her emutret. C Cob 55 . of halt delivery then Azcrmen! 
udn Again the red Flr N A "fp 

| VE 


— 141 5 
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thall riot de receibed againtk ik, 
7. 4. It catindf be aigried fozettoz; 
cefſic ad ＋ 1 as od re te los rl 
1 » aud 1 (6t9y. 
5 Hs. 21. be al — ee Seele 1 
lation tu the date. and not to the We e 15 Deen which which 74 
755 , {02 the ſame ſhall ha ve rela tion 1 — 5 | delive! L = 1 i elaticn 1: 5 
6.32.by all the Zuſtices avetment againft a deed pd as it was at 6 DE Retords an 
= ſhall not be received , ſo in the Caſe betwixt Ludford and Gretton, 19 Deeds. 
149.Jt is Yolvent by all the Juſtices, That the Nings Chartzr hath 


relatlow fo the ti: date, becauſe that matters of Recozd carry in them 
. aw foz the Yighnels of them truth, and theref0ze 25 
lag, That fuch a-Charter was mape ai delivered at a her 5 Day; 
hat at which it bears date, fd of a Kecognizanc &c. bu : 
An Letters Pattents a man may ſay, Non tonceflic, faz berhaps nit 
wy Win hey lf rr 1 to the Rec Arkin 
party himſelf (whoſe deedit It Was canjiot, cage 2.0 : 
berment againft a veed enrolled, but he may tonfeſs and avoid ſo 8 dienen: 
a t 12 Recozd, as if a Fine be lea vied by another in. fip name poo 
Tam bound by it, but if the Fine were levyed by 1 in my name 
Fay noe at abt bound, foz A may confeſs and avoid it , and yet leave the, Recozd 
Wa, dat here the Plaintiff is a ſtranger to his deed enrolled: 25 ſame 
wen ſhalt bind re e as certificates of Baffardy; &c. fo; all my he 3 pve, 220 
1 ente in ſuch caſe, 2 H. 5. Eſtoppel 91. A makes a Feaffment in * 9295 
ter wards befoze the Coroner rontelſeth a Felony pe to be hors 
fix Froff ment, the Feoffee thall have an averment againſt it. Egerton 
14. weens Solicitaz, contrary, Patter of Recozd cannot be gainſaid in the 
l dz in matter of implication, and eee agatuſk that at cannot ſay, 
nel a&um, 16 E3.A Abb. 13. A deed inroll ed in pais, can ot be deniyed, 
e A Weed inrolled is not a Recozd, . but a thing, .reco2ded, . which, 
Anof be denped. And here this ylea is a violent.avermnt againff t the deen 
3 be hav ſaip; Nat his dged at the time at the 


confeſs that ſuch a deed may be abolded, by a thing 
ths veev by matter, ont of the 12 8 1 e been ER 


\ 
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| Holland and 
— Franklins £/e. 
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That this acknowledging of the deed ought to be made by Attozney, ; 
therefoze made in perſon it is not any acknowledgement, and ſo againft 
acknowledgement, Non eſt factum may be pleaded, and a Fine 3 conf 
on in a Writ of annuity 1 pꝛeſcri ption, oz in affiſe hall binde the hay, 
Dee 16 E. 3, Abb. 13. That a fine, Recognizance, and Covenant of gg 
tozd ſhall binde the Youſe in ſuch caſe. And t 2 ent of th 
zi0zefſe alcne will ſerve in this Cafe, fozthe Nuns are 4 ead perſols 
nd poſito, that a'Paſter of the Chancery comes into the chapter-hai 
and receives ſuch an atknowledgement, I contet ve that it is good enge 
It hath been objetted, That here the Plaintiff is not effbpped to take i 
derment, betauſe we have not-pleaved, onr matter by way of Eftspj 
certainly the ſame needs not here, kaz the, nit (ef carries the 
pell with it, and the truth appeareth by 2323 andthe Court oug 
take hold of it, Godfrey contrary, A deer enrolled map be avoly 
matter, which is not contrary'to the Recezd, as 19 R: 2 Eſtoppel 20 
ſur cui in vita, a Releaſe of the Mother of tho Demandant with wart 
was pleaded in bar, and that enrolleds Mo which the Demandant tali, 
at the time of the Releaſe ſuppoſed to be made, our mother had a hugh 
one E, andfo the Deed was bold, and ſo avoived the deed by matter Del 
ſci. Covertuxe, ſo of enfancy,” but not by a generall averment: fA 
not letter ed ſhall avoid a deedenrolled by ſuch fpecial matter, ſo, an obl 
tion made againff the Statute of 23 H.6. and theſe ſpecial matters” 
utterly avoid the "deeds . againſt whom they are pleaded , but in au 
we do confeſs the need to be.good to ſome intent, ſci. after our Leaſe erp 
foz which our 'caſe' is the better caſe. And at another dap it was objii 
That the deed could not be acknowledged withant a Letter of Attozneß 
ing a Cozpozation, which conſiſted upon divers perſons as Pꝛiozeſs ah 
nt, and they are alwaiks to ſbe intended to be in their chapter th 
and cannot come into Court to acknowledge a Deed To which it was} 
ſwerey by Cook, That this acknowledgement being generally pleage 
call be intended, that it was done by a Lawfull means, and there i 
doubt, but that fuch * eee map le vy a Fine, and make à Lett 
Attozney to ackn*wledge ! „and ſce , 2 Ma. Fulmerſtons fafe 105, It 
farther objected, That this Deed was enrolled the fame dap that it be 
date, fo2 the pleading is per factum ſuum gerens Dan 2 Noven 
Hen. 8. et iiſdem die & anno irrotulat. And by the Statute ſach a; 
ought to be enrolled within fir moneths next after the date, ſo as 
of the date is excluded, and ſo if is not enrolled within the ſix m 
as to that it was anſwered by Cook, That the time of computation di 
gin pzeſently. after the deliver y of the deed; as inth: common Caſes#s 
ſes, Ak a man makes a Leaſe foz years to begin from the day of the 
the ſame is ercluſive, but if it be To have and to hold from the dale! 
deed, it ſhall begin pꝛeſently. And an Efectment ſuppoſed the ſame Þ 
good, and then here; this Enrolment is within the fix Poneths; andy 
F Eliz. 128. Dyer Pophams caſe, It was zo objected , That it is all 
tir the conuſans,' That the anncur was ſeld to theLozd Audley, and 
the Deed of Bargain and Sale was acknowledged and enrolled in the 
c£2y, the ſaid Lo2d being then Loꝛd Chancelc2, and he cannot take al 
knowledge ment of a Decd, oz em olment of it to himſelf, fc2 he is the 
Judge in the fatd Court, ſo as the deed is acknowlepgev befoze himſelh, 
enrolled befoze himſelf, and that is goed enough, foz here we are nel 
the common Law, but upon the Statute, and here the wozds of the f 
are perfozmed. And the enrolment of the Deed is nat the ſubſtance! 
Deed, but the deed it ſelf. Allo the ackntwledgement of the Deed, a 
ts enrolled is not material foz he is eſtopped to ſay that it is not ackndh 
ed. And as fo the matter it ſelf , a man ſhall not have averment as 
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born 21d SBopton and FIKnight and 
4Kirtons Caſe. CAndrewscaſe ? Savages caſe: 
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the of a Recozd, but againſt the operation of a Recoad , as not put 
in nein, not compziſed , partes ad finem nihil haberunt, &e, And againſt 
xettersPattents of the King , Non conceſſit, is a good plea, which ſee 18. 
Tur, (02 by fuch plea it is agreed, that it is a Recozd, but that nihil ope- 


ratur. 
Mich. 31. Elix. in the Kings Bench, Rot. 258. 


CCLVIII. Osborn ard Kirtons Caſe. 


Debt upon an Obligation, The Defendant caſt a Pꝛotedion, upon Debt. 
[$5 the Plaintit did demur. Tankeld, The Pꝛotection is not good, foz 
the Dofendant is let to Bail, and ſg is intended alwaies in pziſon, foꝛ ſo the 
Retend makes mention, and then the Pzotecion quia moratur in portibus, 
Zeland is againſt the Kecoad, and the Conrt ought to give credit to Recozds Protection. 
eſpeciacly, ſecondly the wozds of the P2oection are, That Kirton is implo- 
red in Obſequio noſtro, which is no cauſe of pzotection, foz the uſual foam 
(any fa is the Lam) that ſuch a perſon be imployed in negotio Regni, foz the 
defence of England, &c, Fo2 if the King will give aid unto another Pzin- 
tes Subjects employed in ſuch ſervice , he ſhall not have P2ofection. And 
afterwards variance was objected betwixt the Bill and Declaration, and the 

; foz the Bill is againſt John Kirton of A Genfleumn, and the 

is Iohn Kirton onely : But the ſame was holden no ſuch variance 

onely in the Addition, foz befoze the Statute 1 H 5. additions were not 

neceſſary in any actions. | 


Hil. 30 Eliz. Rot. 156. in the Kings Beach, 
„ CCLIX. Bopton and Andrews Cafe. 


12 805 upon an Obligation, the Condition was, to make ſufficient aſa» Debt. 
ranceof certain Lands to the Dbligee befoze the tenth day of March 17 E- „ / 
iz. And it it foztune the ſaid Dbligee be unwilling fo receive, oz miſlike © 
ſuchaſurance, but ſhall make Requeſt to have one hundred pounds foz ſatis» 
faction thereof. Then if upon ſuch Requeft, the Dbligoz pay one hundzed 

within five moneths, That then the Dbligatien ſhall be void. And 
at the day, the Dbligee doth refuſe the aſſurance, and afterwarys 27 Eliz. 
requel is made to have the hundꝛed pounds, It was the clear opinion of the 
Whole Court, That the ſaid Requeſt was well enough foz the time, and he 

make it at any time Juring his lite, and he is not reftrained to make it 
nuze the day in which theACurance is fo be made, and afterwards judgment 
wn fs; the Plaintitk. | 


wg, Mich. 29. & 30. Eliz, Rot. 546. In the Kings Bench. 


hs ' 
: : \ 
a 


.. CCLA. Knight «rd Savages Caſe. 


} 

141 Ft of Erroz was bzought upon a Judgement given in Leiceſter in r. 
1 9 anfeild aſſigned erroz , becauſe in that Suit there was not aw 2 Co 206 
SM, and in all inferioz Courts, the plaint is as the oziginal at the common . . 0 
SY Aid without that no pꝛocette can iſſue fozth. And hereupon the Recoz © 56-4 
Foe. "ne | ; d but that the Defendant ſomonitus fuit, & c. and therefoze the , 9, : 
entry ought to be A. B. queritur adverſus, C..&c., ede. 164 
* 0 . 
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Kirby and Woodſhaw and 
Eccles Caſe. eFulmerſtones Caſe: 


NES | _ . 5 2 
Clench; A Plaint-ought to be entred befaze pꝛoceſs iſſueth.and the ſumm 


which is entred here, is not any plaint, and fox that cauſe the Jud 
was reverſed : It was ſaid, That after the-Defenvant appeared, a f 
was entred, but it was ſaid by the Court, Chat that ſhall not mend thews. 
ter, foz there ought to be a plaint out of which the pzoceſs ſhall iNue , agh 
the Courts above out of the oziginal Writs, 


Trin. 31 El. In the Kings Bench. 


CCLXI. Kirby and Eccles Caſe. 

en adioa upon the Cale the Plaintiff declared, Quod cum quzdaniay 
1 fuiſſer betwirt the Plaintiff, and one Cowper , That Co 
ſhould maſt certain Yogs foz the Plaintiff, the Defenvant did pzomiſe; 
in conſideration,that the Plaidti® Mould give unto the Defenvant t ae 
lings and four pence, foz the kakting of every Hog, That the ſaid! 
ſhould be redelivered to him well fatted; to which pꝛomiſe and wart 

laintif giving faith, delivered ta the ſaid Cowper one hundzed 

| ve to be maſted; and that one hundzed of them were delivered ba 
the reſidue were net: It was moved, That here is not any confiver 
foz which the Defendant ſhould be charged with any pꝛomiſe: but it 
argued, on the other ſive, That the Pzomiſe wasthe cauſe of the Caf 
and being made at the time of the Communication and contra 
charge the Defendant, but it the pꝛomiſe were at another time, it 
otherwiſe, There was a Caſe lately betwirt Smith and Edmunds, & 
chant?, being rec llie endebfen the one to the other, agreed betwip 
ſelves to deliver alk their Bills and Bongs into the hands of one Smith 
pꝛomiſed that he would not deliver them to the parties until all accoun 
ended bctwirt them; and yet he did deliver them, and faz that an 
bzought againſt him was adjudged mainfainable: yet there was not al 
ſideration, noz was it material, foz the acfion is grounded upon th: D 
and ſo is it here, upon the Warranty : and of that opinion were Clem 
Wray, Jufticcs, but Gawdy was et a centrazy opimon. 


Hill. 30 Elx. Rot. 69. In the Kings Bench. * 
* 
CCLXII. Woodlhaw and Fulmerſtones Caſe. 
Fa. „ 
Word, Exetcutoꝛ of Heywood, bꝛought Debt upon a Bond a 
Richard Fulmerſtone, and the Writ was dated October Micl wi 
30. Eliz. and the Condition of the Bond was, That if Fulmerſtone 
foze his age of one and twenty vears, and befoze that he had made a! 
ture to A his Wife, daughter of the Teſtatoꝛ Heywood, Then if thi 
Defendant cauſed one hundzcd pounds to be paved to the ſaid Heywood 
in thzee moneths after the death of the ſaid William, that then the 
ſhould be void, and the ſaid William Fulmerſtone dyed 30. Septem. 3 
which matter he is ready, &c. The Plaintiff doth traverſe, abſque bj 
the ſaid Heywood dyed inteſtate, Tanfield, Jt appeareth of Recozyth 
Plaintiff hath not cauſe of action , foz this one hundzed pounds, wab 
paid within thzee Poneths after the death of William Fulmerſtone, as 
Fervant hath alledged,which is alſo confeſſed by the Plaintiff, and tif 
is entred Mich. October 30. Eliz. ſci. within a moneth after the deathi 
liam Fulmerſtone, and ſo-befoze the Plaintiff hath cauſe of action, all 


foze he ſhall be barred. Gawdy, Where it appeareth to the Court, 
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Puintiff hath not cauſe. of action, he ſhall never have Judgement, as in the 
Caſe hetwixt Tilly and Worddy, 7 E A. but hore it doth appear that the Plain- 
tiff canſe of action, foz where a man is bound in an obligation, the ſame 3 
is a duty p2eſently, and the conditton is but in defeazance of it, which the Obligerion. 
wefendant may plead in his diſcharge. | 


Trinit, 31. Els, In the Kings Bench: 
cCLXIII. Windbam and Sir Ed ward Cleets Caſe, 


Oger Windham bꝛought an action upon the Caſe againſt Sir Edward, de- EINE. - 
clared that the ſaid Ed. being a juſtice of Peace in the & ounty of N. and Case 5 
where the Plaintif was a loyall ſubjec, and of good fame all his life time;noZ lender. 
ever touched. oꝛ rep2oched with any offence of Robbery &c.the Defendant, ma- 0, 190 
irioſe& invide machimans ipſum Rogerum, de bonis, nomine, fama et vita depti- g b 
ure, direded his warrant to divers Baylifs & Conſtables of the ſaid County to 
arreſt the ſaid Plaintiff: and it was alledged in the ſaid Warrant, That the 
intiff was accuſed befoze him of the ſtealing of the hozſe of. A. B, by rca- 
ſon of which che Plaintiff was arre ſted, and ſo detained vntill he had entred 
into a Bond foz his appearance, &c. whereas in truth, he was ne ver actuted 
thereof, noz ever ſole inch hozſe, and whereas the Defendant himſelfe knew 
that the Plaintiff was guiltleſſe;by reaſon of which, he was greatlie piſcrepit- 
ed, &c. And it was found fog the plaintiff; And it was moved, that upon 
this matter an action doth not ly, foz a Juſtice of Peace if he ſuſped any per⸗ 
ſan of Felony. oz other ſuch Offence may. direc his Warrant to arreſt him. 
148, 8. 16 Gaady and Clench, It a man be accuſed toa-Juffice of Peace 
iu Felony, faz which he direas his Warrant to arreſt him, althongh the 
accuſation be falſe, the 3 e is excuſed, but if the partie in truth 
was not accuſed befoze the Au ſtice, it is otherwiſe : It was a Caſe latelie be⸗ 
twirt the Lo2d Lumley and Foord, where Foord in a letter wzitten by him, 
had wzitten, It is repczted, That my Lo2d Lumley ſecketh my life: If it was 
nt Repozted, an adion vpon the Caſe lpeth, but if repozted, no Action lpeth: 
ſo here, if he was accnfed no Action lpeth, but if not, an Action lpeth: 
* afterwards in the pꝛinci pall Caſe, Judgment was gi ven foz the plain⸗ 


po "i  Trinit, 31, Flix. in the Kings Bench. 
CCLXIVv. Iſuys Caſe. 


— and others were plainfifs in an Ejectione firmæ, and upon the gene- 
M Adue it was found fo2 the plaintiffs,. and 4. dayes after the verdict 
Aden, was moved in ſtaꝝ of judgment a ſpetiall matter in Law, wherof thc 
Auttices were not reſolved foz the law, but took adviſement and ga ve day tver; 
dun in the meane time ane ol the plaintiffs dyed, which matter the defendanc 
Neued to the Court in further ſtay of the Judgment: But by Coke, the 
lane is not anp cauſe; foz the poſtea tame in Quindena Paſt. which was 16. 
4Apilis, at which vay the Court oaght to have given Judgment pꝛelentlie, 
bt, tooke time to be adviſed, and the 19, of Aprill, one of the/plaintiffs vyev., 
-Andthe favour of the Court ought not to pꝛejudite us; fo2 the judgment here 
all have Relation to the 16. of Aprill. at which time he was alive ; and it 
Was ſoof late adjudged in the Caſe of Derick James, who dyed the day after the 
de ict, and yet Judgment was not ſkaped, foz the Ceurt after verdict 
cannot examine ſur miles, and ey py not day in Court to plead, and in 
2 13 


. 
<- 
2 | 
— — 
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Steed and Courtneys 
3 Caſe, 


our caſe, It was but a day of Gzace, and no entry is made of it; A 

no plea can be now pleaded after verdict, vet as athicus curike; dn mi 

fozm us of ſuch matter, And ſometimes in ſuch caſe, Judgement hath hy 
{ayed, as 9 Eliz. and ſometimes notwithſtanding ſach Exception as 5 
So as I conceive the matter is much in the diſcretion of the Julfices 3 
becauſe the ſame was a hard ver dict, and much againſt the Evidence, Jt 
good diſcretion upon this matter to tay Judgement, and ſuch was the ay 
on of the Court. 7 


3 | 
Trin 31. Elix. in the Kings Bench. F 


” 
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CCL XV. Steed and Courtneys Cuſe. 


Error, Nroꝛ was bzought upon a Fine levied upon a Plaink in a wit of | 

"A Enentin the City of 2 And two Errozs were aſigney: - 

e. „ The plaint was, teneat convent. de duobus tenementis. Wheta 
e , truth, the wozd Tenement voth not compꝛehend any certainty, gf 
Preſcription te Mod ( Tenement) is under ben, Cuage, Land, Peadow, paſſin 

levy a fine, not and whatſoever lyeth in tenure : And 11 H. 6, 18. by grant of 

good, Tenements, Rent 02 Common ſhall paſſe. And an Ejectione firma 

not ly of a Tenement, noꝛ a fozcible entry ſuppoſed in a Tenamen 

H. 7. 25. and 38 H. o. 1. Another erroz was, becauſe the Fine was le 

in the Court of the City of Exceter. Mhich ſee 44 E 3. 37, 38. thoſeif 

all Charter of the King by Siege Bazds: Bgerton the Meets Dull 
3 r on the | 
2/0 <5 ho late under the and was not of Counſel in the caſe ſaid, + 
Selb 159, WY was of Coliticelt ina caſe betwixt Bunbery and Bird, Where ſucha 
- ÞJewvedin Cheſter by pyeſcription was in guetkten, te hes 

9 3 akterwatvs in the paincipal caſe the Fine verſe 


”—_ 


CCLXVI. Trivit. 31 Els. In the Kings Bench. 


. 96, 97. 1 Caſe was this, Gzandfather, Father, and Son: The Gz 
. 1 ,b cher ſeiſed of a houſe called the Swan in Ipſwich, deviſed the ſame tg 

Deviſcs, £10eft Won foz life, the Remainyer to A ſon of his eldeſt Ban, andthe 

males of his bod, the Remainver to the right heirs of the Deviſez ; 1 

the heirs males of his body, and dyed. The Father and Son vyed wil 
iſſue male, the on having iſſue a Daughter, who entred and aſſured 

| Land unto one Hawes, and covenanted , That the was ſeiſed of the 
Peſuage of a certain and fare eſtate in Fee-fimple; Godfrey, 

Daughter ſhall take the laſt Remainder , as right heir at the kinn 

it ought to be executed. and to the heirs males of her body, as if it has 
deviſed to her by her pzoper Name, ſo ſhe bath but an eſtate tail, and 

covenant is baoken. Cook contrary : At the time that the de viſe took 

by the death of the Deviſoz, the Father was his Right heir, ſo as thi 

mainder reſted in him immediately, and ſhall not expect in abexance 

the Father and Won dy without heir male of the won, fvz the Fathet 
perſonable to take,ſo that upon the death of the De viſoz, the Father in 

nant-fo; life, the Remainder to the on, andthe heirs males of his 

the Remainder to the Father in tail ut ſupra, the Never ſion to the Fal 
kee, and the daughter hath the lame Reverſtdn by viſcent after the Eu 
ſpend; all which Wray Juſtice granted. | "it 


J Arechers Caſe. TTedburies caſe 2 Ge. of Boaltons caſe: 
2 1 2 


l — and Edwards and "TCockſhall, and he May or, 
A 


Mich. 31 & 32+ Elix. In the Common Pleas, Inirert Tris. 31 Els 
Rot. 1529. 


CCLXVII. Galliard and Archers Caſe. 


| dzought an action upon the Caſe againſt Archer; Inti rover aud 
ed, A bei my =—_ —＋ geo, i 5 by tro⸗ Converſion 
the hands 0 efendant, converted ka his 
82 25 1 Defendant ple aden. That befoze the Trover ſoppoſed , one G 22% 
Aas 2 ＋ the ſaid goods as of his p2oper goods, avid ſald them to 
ndant, and that he had not — 110 oy at the id gaods were 
| goods of the Hep , i Ove ntiff did demur in Late. 
1 by Anderſon is not good, fz . — wp chuſe to da ve 
Action againft t 2 finder, Abe any other 12 the 00Þ$ 
ae by Halt Gift, oz Trover ; And by fowe, The l endant hadi tec 
* Hee Contr. 27 H. 6.13.3. 
Ns, Iu ne e the 8 of a Bailme 
to, © LI aum traverſe the nt, 
ice, + Defendant i | 
5 Res 12E 4. 11, 


Mich. 31 & 32 Ex. In the Common Pleas. 
CCLXV 11T. Edwards d Tedburies o/c. 


[ Dane of London was endebted unto one A of the lame Tity, and kd 
s delivered goods to ne. Tedbury Carrier of Exceter, who went fo. + ol 
in to carry fog him certain Wargs , to be car to Exceter, to certain + 
Tradeſmen there, the ſaid goons to de delivered to ,%c. And ſo the ſaid Saier 
wares, and merchandizes, being in the poſſeCion of the Defendant 
Tecbry to be carryed to Exceter, the ſaid A cauſed them to be attached in the 
s of the ſaid Carrier, foz the Debt of the laid Edwards, The ſaid 
g then p2ziviledgedin the Common Pleas, ret, avracion I 
ing. And by the clear opinion ot the whole Cort, the Lad attachment of 
mt onght to be diſſolved : Foz the Carrier fat the rea ſen afoeſaid goods. 
in his perſon, and his goods, and nat only in his own gaods , 
 pzoperty belongs to him, but alfo in ſuch goods in his polfe on 
b is anſwerable to others, et. Ando it was adjudged. 


\% Atrch. 31 & 32 Ei. In the Common Pleas. 
©0LxIx Cocklhall, and the Mayor, & of Boaltotts Cue; 


wy Cockſhal bzought an ation upon the caſe againlt ebe Tanks | 
ork; and Ooaloz of Boalron; in the county of L., and declared, What Confpirach 
"yy Je telt hay affirmed'a plaint. of Debt in the Court of the ſais 
the laid Payoz, &c. againlk I. S. and ther —— rpuen the 


«© be arreſted, The ſaid Defendants div-conſpire 
of dis ſaid ſuit, in perill ot His debt , e 15 go 
M mgont taking bayl: Periam Juſtice conte ived, That upon that maty 
e action doth not lee, foz the not taking of bayl is a Juvitialian; 
de hall not be impeached, bat all the other JuEices were fQrong- 
men againſt him, fo dez the not taking of Bail is not nanny 
ch. 


Y —_—. 


Erbery and Lat- Wicks and 
| Dee. Dennis caſt. 


9 — —— — 
—_— 20 4 —— 


Mich. 31. and 32. Eh in the Common Pleas 
CCLXX. Erbery and Lattons Caſe. 


PP [ N a Replevin, The Defendant doth avow becaiffe he. is ſeiſey of &@ 
FOOT ER Pannoz within which there is a Cuſtome That the greater. parte; 
Tennants at any Court within the ſaid Pannoz holven appearing ma 
By⸗ lawes, foz the moſt profit and beſt government of the 3 of 
Pannoz &c. and that ſuch Be - lawes ſhould binde all the Tennant 
ſhewed further, That at ſuch a Court holden within the ſaid ak 
Yomage there, being the greater part of the ennants of the Manne 
ſaid, at the Court afozeſaid appearing, made this Be- lawe, ſcillicer, T 
Tennant of the ſaid Pannoz ſhould put into ſuch a Common any ſteer 
a year old 02 moze, payne of ſix pence foz every ſuch Difence, au 
ſhonld be lawfall to diſtrepne fo the ſame : And the Court was C 
opinion, That the By-law was utterlie void, Foz it is againſt Comma 
where a man hath Common foz all his Cattell Com monable, to reſtt 
to one kind of Tattell, &c. But if the By ⸗lawe had bin, That none ſha 
in his Cattell befoze ſuch a dap, the ſame had bin good, fcz ſuch Bydah 
not take away, but o2der the Inheritance ; Foz the nature of a Bea 
put Oꝛzder betwirt the Tenants concerning their affayres within the Way 
which by law they are not compellable to doe: And by Periam, Mhe fly 
ant ought to have averred, That this By-law was foz the Common pull 
the Tennants : Dee the Lom Cromwells Caſe. 15. Eliz. Dyer. 322.0 
terwards in the Pzincipall Caſe, Audgment was given againf the 


> 
UH 
7 


Aich. 31. and 32. Eliz. in che. Common Pleas. 4 


n 


CCLXXI. Wicks and Dennis Caſes 


W Icks bzought a Re ple vin of Dennis, who avowed, That one De 

father was (eiſed of the Bannour &c. and granted of it to the a 
a Rent of twenty pounds per annum, and further granted, Chat if the ſail 
be arreare unpaid fir dapes after the feaſts, &c. wherein it ought! 
paid, ſi licite petatur, Chat then it ſhould be lawfull to diſtrepnc; The g 
afterward by Andenture Tovenanted with the Lozd Treaſurer andi 
to tand ſeiſed of the ſame Pannaz, unto the uſe of himſelfe and his 
until he 02 his heires have made default in the payment of one handerdÞl 
per annum, unfill three thouſand pounds be paid, and after default 
ment, to the uſe of the Queen and and her heires, until the ſumm of tht 
ſand pounds ſhould be paid and levyed; The grantoz afterwa 
a fine to the ſaid Lo Treaſurer and others to the uſes afozeſaid, the 
arreare ; default ot the payment of the hunderd pounds is made, 
found, The Queen ſeiſed the land, the Avowant during the poſſe 
Queen demanded. the Kent, and the arreareages thereof, The Aueen 
over the mannoz to Wick and Boſden, and Dennis the grantee did diſt 
the rent. and arrearages demanded, ut ſupra, At was moved byHarris 
That this demand of ſeverall ſamms papeable at ſeverall dayes befox 
good; foz every ſumm. ought to be ſeverallie demanded when it was 
ſcil. fi licite petatur, ſcil. within the fix dayes : foz otherwiſe will 
demand, diſtrefſe is not lawfull, and hee reſembled it to the caſf 
Thomas Greſham 23. Elwzabeth Dyer, 372 of ſcverall Tenders 


7 and Dennis 5 Collman ad ir Hogip 6. 
Cale. Portmans Caſe, TC 


Þ ad 


tei ved that the demand ought to be ſeverall, Anderſon, That the demand 
ouch, And as to the de maund made during the Nau. of the 
was holden by the whole Court to be good enough; foz 1 
gh the poſſeſſion of the Queen be priviledged, as to the diftreſſe, pet Demand of a 
the demand is good, without any wzong to her pꝛerogative; fo} the Rent in Rent · chartze 
right is due, and the poſſeſſion of the Queen is in right charged with it, and — the, 
the Kent is only recoverable by Petition, and was by way of diſtreſſe, a —_— - 
the partie ſneth to the Nucen by Petition fo2 the ſaid Rent; he onght to good. 8 
in his Petition, That he hath demanved the Ren k, fa if the poſſeſſion had bin 
ina Common perſon, he could not diſtrevne befoze demand, noꝛ by conſequence 
hart Alliſe: And the Rent , notwithſtanding the poſſeſſion of the Aueen, 
is demandable and payable foz to entitle the partie unto Petition againft the 
Duet, and to diſtreſſe againſt theſubject when the poſſeſſion of the Queen is 
removed, And ſee 7 H.6 40. diſſeiſce may make tontinuali clayme, although the 
poſſeſſion of the Land of which he is diſſeiſed be in the King, And 34. H. Br. 
ſciſin 48 If the heire at full Age intrude upon t he poſſeſſion of the King;anv 
Rent tothe W.o2d of his Land holden of a ſubject, the ſame is'a goov 
ſeifin, and ſhall bind the heire after he hath ſued his livery 5 E. 4. 4. and [ee 
13 H. 75. That diſtreſſe taken uxon the pofſeſſion of the King is not lawfull, 
but ſciſin obtained during it, is good. ſo in 21. H. 7. 2. 


Mich. 21. and 32 Eli. in the Com. Pleas. ist. M. 30. and 31. Rot, 458. 


CCLXXII. Aſhegells and Dennis Caſe 


A Shegell bꝛought a Quare impedit againſt Dennis, and the plaintiff Connfed . .. 

L that the defendant had diſturbed him to pꝛeſent ad vicariam de B. and dit. 
chewed that the Queen was ſeiſed of the Rectozy of D. and of the Advowſon at 
the vicaraige of D. and by her letters Patents gave unto the plaintiff Rectoriam 4; 504 
prrdictam cum pertinentiis et etiam vicariam Eccleſiæ prædict. And it was hol- 
den by the whole Court. Chat the advowſon of the vicarige by theſs wozds doth 
net paſſe; nozſo in the Caſe of a Common perſon much lefſe in the Caſe of the 
Ring: But if the Qneen had granted Eccleſiam ſuam of D, then, by Walmeſley 
Juſtite, the ad vowſon of the vicarige had palſed; | | 


Mich 31. and. 32. Els. in the Common Pleas: 
\ © CCLXXIHI. Collman and Sir Hugh Portmans Caſe 
2 E ; * 
|. je ctione firs 
D. whereof &i phat pn 
der in Fee, an 
whi 


| J 1 
ich Communication e. 
r Copy- holder. 


lun the opinion 


8 here is a good ſurrender of the ſaid lands, and that foz life only, and that 
ad Dir Hugh had the Wood diſcharged of the cuftomary intereck. 


Mich: 


rd and 7 Rockwood wy "Fey an ad —- 
2 Thetfords Caſe. 2Rockwoods Caſe. E Trivilians cee. 2 


—— 8 ATT 
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Mich. 31 32, El. In the Common Pleas. 1 
ECLX XIV. Thetford and Thetfords caſe. 


, . 


15 an action of Debt foꝛ Rent, the Plaiatiff declared, That Land was ; 


KK, 684: 


ven to him, and to T. his wife, and to the heirs of their bodies , any! 
wife leaſed 2 De 9 n 
and that the as heir, &c. foz rent arrear, &c upon Nog « 
algo on way ap pinoy pray 
any afterwards the haben dye, and the wife entred, and with ih 
dyed: Now upon the matter it ſeemed clear to Anderſon, 
have foand fox the Defendant, ſci. Non demiſerunt, fozit is now no le 
initio, becanſe the Plaintiff hath not declared upon a Deed. 1 Ma. D 
and alſo the wife by her diſagreement to it, and the occupation of heL 
3 ber Pasband, hath made it the Leaſe af the & 


Mich. 31 & 32. Elix. In the Common Pleas. 
CCLXXYV. Rock wood Rockwoods C. fc. 


E the taſe was this. The Father of the Þ 
Defendant being ſick, and ia danger of death, and . 


2 — jor pzeſeate of both his ſons the Plaintiff and N 


be, Toa deviſe to the Plaintiit his younger | 
annum, 4 his life out of his Lanvs, a" 
— the intention of his Father tu being 
Ffered to his Father and —ͤ— ; 
Land th He tas Kot) tee xs 5b an Rent to his 1 f 
during the life of his Bzother z accozding ta the intention of his ſais 
ther ; Whereupon the Father asked the Plaintiff if he would accept Ct 
offer and momiſe of his bzother : who anſwered, he would; wher 
Father relying upon the pꝛomiſe of his ſaid eldeſt Son, fazbear to deviſe 
ſaid Rent, &c. ſo as the Land deſcended fo the Elveſt Son diſch 
the Rent; andthe opinion of the whole Court in this cafe was clear, 
upon the whole matter the action did well lye. 


ach 31 · c 32 El. In the Common Pleas. 
CCLXXVI. Petty #nd Trivitians Cafe. 


— Haro Petty bꝛought Second Deliverance againſt William 1e 
upen eſpecial verdict the caſe was, That A was ſeiſed of « 
Land, and Leaſed the ſame foz years, and afterwards made a Deed 
offinent unte B, anda Letter of Aftoznep to the Lefſce, C and D conjud 
vel el in omnia 25 ſiag gala pe 2 LTenementa intrare et ſeiſinam ind 
ormam Chartæ, &c. Leſſee foz veares mlſelf makes L 
and ſeifin in oue part of the Land, and LN aud D by h 
to another part; hooded vs by the Julfices, that uu that Lil 
Letter fu2 vears his 4 ces and Term is not determined, foz & 
dokb, he doth it as an Officer, oz Servant to the Leſtoz. *Secondly, It: 
agreed, That theſe ſeveral Libcries were good and warranted by the U f 


— Rigden and Palmers FRuſſell and Prats 
Caſe. Caſe. 


„ —— —— —_ — . — "I ** * . dom 


- * - _ — - 
— — cw — — 6—ü— W 1 


© atteoney, eſpecially by reaſon of theſe wozds, In omnia & fingula, &c. 
26 all of them, and every of them might enter and make Livery in any 


and everd part. And ſo it was adjudged. ' | 
Aich, 31,0 32 Elz. in the Common Pleas, 
CCL XX VII. Rigden and Palmers Caſe. 


igden bꝛought a Re ple vin againſt Palmer, who avowed foz damage feaz, x... 4; 
ſans in his Freehold, the Plaintiff ſaid, That long time -befoze that 
palmer had any thing, he him Telf was ſeiſed, untill by A Band C diſſeiſſed, *r0*:) 
again whom he bzought an Alliſe and recovered, and the eſtate of the 
laintiff was mean between the-Adiſe , andthe recovery in it, The De- 
Fetakit lat, That long time befoze the Plaintiff had any thing, Ond Grif- 
ich was ſeiſed, and did enfeoff him, abſque hoc, that the ſaid AB and C vel 
eorum aſiquis aliquid habuere in the Lands, at the time of the Recovery, 
Walmeſley Juſtice was of 'opinton, That the Bar unto the A bowzp, was nok 
nood, foz that the Platatiff hath not alledged, That A B and C were Tex⸗ 
Tenants tempore recuperationis, and that ought to be ſhewed in every reco- 
very, where it is pleaded. And then when the Defendant traverſeth that 
which is net alledged it is not good: Windham tontrary: Foz the Alliſe 
might be bzought againſt others as wel as the Tenants as aga inſt diſleiſoꝛs: 
But other real actions, ought to be bꝛought againff the Ter⸗Tenants only ; 
and therefore it needs not to ſhew, that they wers Ter⸗Tenants at the time 
of the Recovery; and atſothetraverſe here is well enough+. Another Gr⸗ 
ception was taken,becauſe'the Avowzy is, That the place in which conteinetF 
in wo, Acres of Land, the Plaintiff in rd the Avoway ſaith, that the places 
in which, ec. conteins 35. acres,&c. but that exreption was not allowed, fox if 
is but matter of fozm,s is helped by the Statute ot 27 Eliz. Andther exception K 
waz taken, as to the hundzed of Cattel, and doth not ſhew in certain. if they , 25, 
were Eves, 02 Lambs, oz how many of each: which alſo was diſfallowedd, 
fz the deri upon Recorno habendo may enquire what cattel they were i 
rertain, and fo by ſuch meanes the Avowry ſhall be reduced to certainty. 


„Auch. 31. & 32. Els, in the Exchequer Chamber. 
cCLXXVIII. Ruſſel and Prats Cee. 


Uſe bꝛought an action upon the caſe againtt Prat, and detlared, That 
certain goods of the Teſtatoz caſually came ta the -ZDefendants hands; Ker 
ad upon matter in Law Judgement was given fo2 the Plaintiff, ſed quia * 
neſcitur quæ damna, &c. Ideo, A wit of Enquiry of Damages iſurd , and 
cw Prat bꝛought a Wait of Erroꝛ in the Erchequer Chamber upon the ſta⸗ 
we 27 Eliz. cap. 8. But note, That the Judgement was given befozs the Weit oc . ant 
Atatute, but the Writ of Enquiry ot damages was retezued after the ſaid „ „ n '-.. 
et the ſaid Statute doth not extend, but to Judgements given af:er the 
miking of it. And it was moved, That the ſaid Judgement is not to be exami- 
ned dere, bat by the clear opinion of Anderſon, Manwood, Windham, Walmel- 
ley Gem and Clark, Juſtices ofthe Common Pleas, and Barons of the Ex- 
chequer the Writ-of Crro2 lyeth'here,by the Statute , fo2 in an action of 
Treſpaſs ( as this caſe is) full judgement is not given, untill the Writ of /e 259 
damages be reozned;"and if befoze the Retozn of it any of the parties dicth, 
Ye Writ ſhall abate * and the firſt Judgement which is given'befoze the A⸗ 
"of theWrit is not pzoperly a Judgement, but rather a Rule, and oz, 
der, and ko in a Writ of accompt, where Jadgement is given that = De: 
CC endant 


ry ot Dam: gr 


Arrundel and the Fiſhop of Olou- CThe Lord Pagets * of 
ceſters and Cha ſſins Caſe. Caſe, "M 


Action, de bg- Executoʒ ſhall have an action upon the caſe de bonis teſtatoris, caſually 
"is Teftatoris, to the hands and poſſeſſion of another, and by him converted to his am 


— S Arrundel bzonght a Quare Impedit againſt the Biſhop of oj 


Writ to the 


Biſhop. 


| fendant computer cum querente , he ſhall not have Erroz upon that — 


feſſed, But the whole Court were clear of opinion ag 


deration that the ſaid Treatham and others, with the pzofits of the 
tained in ſach a Schedule, and which he ſhould appoint by his | 1 


foz it is not a full Judgement. See 21 E;. 9. 0 as to the Judge 
a Writ of Treſpaſs , ſci. That no Mrit of Erroz lyeth befoze the 
Judgement after the Return of the Writ of Enquiry of Damages xz 
ven: And alſo it was holden by all the ſaid Auſtices and Barons , Th 


in the life of the Teſtatoꝛ, and that by the Equity of the Statute of 4 
7. de bonis aſportatis in vita Teſtatoris. 5 


Mich 31. & 32 Eliz, in the Common Pleas. 


CCLXXVIII. Arrnudel a» the Biſhop of Glouceſter 
Chaffios Caſe; 1 


r, and Chaffin, and counted upon a diſfarbance to pꝛeſent 1 Nove 
as Incumbent pleaded, That 1 Maii next after the ſain 1 
he himſelf was ted to the Church by the Queen, the pacſent 
to the ſaid Church being devolved unto her by 1 which the 
tiff did demur in Law: and the plea was holden inſufficient, fog the 
tiff counted upon a Diſturbance to him i Novemb. and the Delenda 
fleth himſelf ta an incumvency 1 May after, in which caſe the dilly 
ſet fozth in the Count is not anſwered by traverſe, noz confeſſed, no 
ed; Any of that opinion was the whole Court: Foz the diſtur 
which the Plainti hath declared is confeſſed. And afterwards, 
moved by the Queens Der jeants, That the Queen might have a N 
the Biſhop , foz rn ich 
a » F034 


it appeareth that he was luwfully pꝛeſented to the ſaid Church, and 
lawfagll incumbent, pet if appeareth alſo, That the title of the My 
once executed, and ſo gon, and nothing remains in the Queen, a 
when the Defendant hath loft his incumbency by ill pleaving (as he m 
well as by Reſignation oz Depzivation, pet the ſame ſhall not turn 
advantage of the Queen, foz whore the Queen p2eſents foz laps, Ut 
Clark is inſtituted and tnducted, the Queen hath no moze to do, but 
cumbent muſt ſhift as well as he can fo; the holding of it, foz by what 
ner ſoever he looſeth his incumbency the Queen ſhall not pzeſent ag 
therwiſe it had been, if the Queen be Patron, and afterwards the 
had a Writ to the Biſhop. 


Mich. 31 & 32 El. In the Exchequer Chamber. L 
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1 Lo Paget, Father of William Paget, was ſeiſed of the 
noz of Burſton, and diverſe other Paanozs in thzee ſeveral Ca 
in his demeſne as of fee, and fo ſeiſed by Indenture, between the (a 
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S be Lord Pagets 
5 Caſe. | 


init the Feoffees al after the death of A Dee there th 
Bub A Able, be deviled to ons foz life, the Remainder aue 
other Lino {hs Weviſe fo2 life doth refuſe; Quzre, it the E 
er hall enter pꝛelently, Dee Fitz. Subpeens ; ; And allo 16 
e here Lam is deviſed to a Bonck foz life, the Remainver-ovgr 4 
ether In 'Fer, he in the Remainder ſhall entet aden ſee * Ta 
*Perkigs x08. fo rhe Gone never fook anyth ing by the devil 
_ 4h ere is not arty particulat eſtate upon which wap hingy, 
88 intent of the Deviſoz ſhill be obſer ved in as much as it p 
tular vate limitted to the Ponck is meerlp void, ok x 
ah he er ſhall take” advantage, &c. And it was reſembledton Ca 
Nima fe, where an ufe in Remainder limitfed upon good conf 
al de good in Law, although the particular ule be not gꝛounved r 
tion, and to faileth : And he urged a Caſe alleadged b Po | i 
"bf the Earle of Bedford; that it in Cranmers Tale; the'e 
d to the Executo2s,had been limittey to Adminiltrate 2 
ly void, and the uſe in tail limittev in tail ſhonld degin x 
$ by reaſon of the intervall betwirt the death of Crantnet 
x of the Letters or Avminiftration, in which meane time k 
| „and therefoze the Rema{aver ſhall vet pz 
Cafe at Bar: And ht remembꝛed that i 
Cale, Lovelace Her je ant; would ha ve an Deed 
rme limitted to Adminiftratogs, quod ome 
14 e ſaid'Chle vt Cranmer, it was holden tht t 
ging vol id, 10 eſtate in the Rentainder vid begin pzeſe 
. Hh 16h 13 the prires res, &c. Andtenly, a Terme (i pots 
tf The imitattun had been after the Terme of k 
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eſt * and within the lat en yeares payes i 
Ned ve 8 — 4 —— he peares ate e 
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ung in 0 ence, acttꝛding to confidence to be guided bj 
rties'* and upon ſuch Caſe at the Common L W. 
ea 8ubge ether the pears expired, and this word ("Ta 
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wt wears hall teaſe, and dit is exp2efſely averred, that they: grequid 2: 11. H. 4. A 
ways e oo in tail to himſelf, the Remainder aver tu a trams 
l in Ke ge, the meane Remainder limitted by A. to .himſelfe is vain, any 
gor emginder over hal be immediate tothe eſtate fo2 lite. Bgerton The ways 
* Indenture, and the intent of the parties are the rules of uſes; Wihe 
gut ule is void, Foz the intent of the L020 Pager was void , becauſe contrary 
tothe La, and Euſall, ta whom the uſe foz yeares was limitted, could not 
take pꝛeſentlie, [02 his eſtate is limited to begin after the death of the Kand 
Pap ct, and there is a great difference betwirt uſes raiſed by Covenant, and 
ee, Foz toben a uſe is raiſed by Feoffment, there all is out af the 
,, the land is gane, the nle is gone, the truff is gone, nothing remain ii 

but a bart authozity to raiſe uſes out of the polſeFion, of the Fooffees, and bee 
ing new.ules, thore,alfhngy ſome of them be void, vet the other ſhall ffann, but 
where a uſe is raiſed by way of Covenant there the tovenantoz continues in 
pon, th there the uſes limiten, if they be 'aveoming co Kaw, :thall 
and dralne the poſCeſfion güt of him, but tt not, the poſluſtion 

in him, untilla lawfull noſe hal aviſe, which \befoze 11$ 

time hall riſe fo; any defect in the pꝛetedent uſe ? And here is no Term 
. ng end, fo; that which hach not a begining hath no ending, Anti 
150 effate, then no Ter nie, and it there be do, then it is ta be taken 
124. e d Iokiet is not as yet expired, and then wan there in 

— an 1 2 deſcendable fo7 24. yeares, hoe by the dale 


antill 23 he ſhould beget an 
ö at. —— 2 — 
* ge uſe han bin raifey 
e. Coke 2 — it that all the uf — 


e and legacies being paid W. ä 
ITS 1 1. Inventare, That when the debts 
nl ate fo; 24. begs ceaſe.Manwood, the payment of 


ich never was, and as tothe-two firſt 
erfoze e unto the Q. by his attainder. Coke, 
ien — all other eſtates but the eſtate of W. Paget 
U hape the Land. And the rule of Shelley 


156: ; manera Teil. Fhit learning is honett, and 
wth ary run the Law, dee conſtrue Deeds ac- 

ag te the meanings ol the-makers. * Madel A Feoffment to the uſe af 
Mainz faz dhe life of 1 8, the Remainder over, the ſame.uſe Mall 
goCeCion p; nfly,fo2 there in not any" perſon capeable of the pars 
but whetr the ür ſt uſe is 171 2 Batbard, the remaindet 
Remainder ſhall not com pinto poet on p2eſently, fos the 

* perſon e, hut not by ſut ko me ot conveyance in conft- 
pf.naturall affedtan; 1 „ In the caſe of Baſtath there was an 


ecuted athe r in poſſeſſion, und then a Kemalnder to a 
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created to pzetaps the eſtate or Williant Pager, upön which the 


| 
argued by Coke, At is to be age eed on bott ſides, 
3 
rent and others, a D is pn; imit⸗ 
Paget, ould expeds. fe e fork and twenty Pears be expi⸗ 


| time, and to that ole ec ted Cranmers'cafe, where 
EN, fe Rog Crap 15 12 the Remainder ite his Ex⸗ 


0:08 fo2 one and twenty years, t e Memainder ober in tailts his any" 


The Lord 
Pagets Caſe. 


—  —_y—-——_—_— —_— <—— 


—_ 
EE mn th. DA „ 


and heir, Sc. Cranmer is attainted of Treaſon and Yerefie, ſo as how 
— — a Will, oz Executozs, there it is holden, That the term 
becauſe no Executozs, and that the Remainder in uſe ſhouly veſt g 
and ſhould not expect untill the ſaid number of years expire by effi 
time. A vifference hath been put betwirt the caſe of Cranmer, and 
at Bar, becauſe in Cranmers Caſe there was a poſſibility at the 
that the Term foz years might be good, fo the term became void by 
ex poſt facto, ſci. By the attainder of him, which diſabled him to mi 
ecuto2s , but in the caſe at Bar, the term foz twenty four years wag 
ly void ab initio : But that difference is without reaſon , foz what t 
there, That the Kemainder would be farther off the poſſeſſion when 
fate foz years is oziginally void, then when it becomes void by matter 
facto: Suppoſe that the Lozd Paget had by Jndenture covenanted i 
foz the two firſt uſes, (being in truth void in Law) and afterwar 
nother Indenture, reciting-, That whereas he had covenanted, 
conſiderationt That A. with the pꝛofits of his Lands ſhould pay hig 
&c. to ſtand ſeiſed of the ſaid Lands foz his own life: Now he cob 
to ftand ſeiſed to the uſe of William Paget, and his Yeires , ſhouly 

ve ſeiſed to the uſe of VVilliam Paget and his Yeirs, althoy 

woꝛzds be, That then and from thencefozth > Foz J hold it a clear q 
his eſtate begin pzeſently,being limitted to begin upon a void eſtate, 
the limitation be by wozds de futuro. And to this purpoſe he citey 
3 EG. Br. Leaſe 62, A man leaſeth fo2 ve ars, Habendum poſt dimiſſieꝶ 
fact. co ] S. finicam, where no ſuch demiſe is made, the ſame Lea 
gin pzeſently: If an Indenture be made to a Ponck, and anvth 
bend. to the Ponck fo one and twenty years, and after the end of f 
the other foz one and twenty years, the other ſhall have it pzeſently, 
be put a Caſe 7 E 3. in the new Im , 19. in the old In 


FZS 


317. Where one Maud bzought a 5 ig the Rematnver, ay 


ted that one Hamond wasſeiſed, and ga be the ſaid Tenements to un 
&c. in tail, and that fog want of ſuch iſſue, that the tenements 
turn to the laid Hamond-foz life, the Remainder to the Demandank 
and. counted further, That Robert is dead without ifue, and that 
is alſo dead, &c. Jt was holden, although. that the Remainder reſe 
the. Donoz, be void, yet the Remainder over in Fee is good, de“ 
that caſe, although that the Nemainder in Fee was future, ſei. 
death of Hamond , and the eſtate reſerved to Hamond meerly” 
that oziginally , and nat by matter ex poſt facto, yet the Remak 
Fee was good, and ſhould begin pzeſently upon the death of Robe 
out ine , and ſhould nat exped the death of Hamond, z. Akten 
given a Rule, That the intent of the parties is the Direction of ul 
ſoof Wills, and therefoze A will put one Caſe of Wills, 37 H6:4 
man deviſe Lands to a Ponck foz four and twenty years, and after? 
ended to another in Fee, here the Ponck being a dead perſon kan 
the eſtate limitted to * therefozt it is void: but the Fer li 
the other is good , any ſhall take effec pꝛeſently: It it be ſo in a W 
not ſo alſo in uſes ? Fozth2 intents df, the parties do vited the cn 
of both: And our caſe here is a ſfrong:r caſe , then the caſe titel 
36. foz there where Land is deviſed'to a Monck ko life, there map! 
of an Dccupant during the life of, the Monck, who might take , 
the Ponck himſelf cannot take it, and ſo the Remaher doth nul 
ted pꝛeſentip as to the poſſeſlion, but ſhall ſtay till after the de 
Ponck ;. But here is not any colour of an Dccupaney, foz the ll 
is a'Leaſe foz years; which cannot admit an Occupant. And les 
6, 36. A a man deviſe Fat his Feoffees ſhall make an eſtate to! 
the Remainder over to C in Fee, and 1 8 will not take his e tate, 1 
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have a Sub pœna againſt the Feoffees to make a n eſtate to him, leaving out 
18 and ſee Amy Townſends Caſe in the Commentaries, where the Yusbany 
ſeſfedin the Right of his Wife, makes a Feoffment in Fee to the ule of 
himſelf , and his wife foz their lives, the Kemainder over to another, the 
dpeth, the wife refuſeth the eſtate limitten to her by the husband; 
þzings Sur cui in vita, not againſt᷑ the heir, bat againſt him in the Rev 
mainder , to whom the Land accrue by the refuſal of the wife; not a⸗ 
gainlt the heir of the Fepffoz , and A grant, That where an eGate in uſe, 0; 
otherwiſe is to begin upon a condition pꝛetedent which is impoſſible, oz a- 
gainſt the Law, the eſtate ſhall never riſe oz begin. And here the Caſe of 
the Lozd Bozroughs, 35 H. 8. Dy. 55. was cited, Where the Father coves 
nantedin conſideration of marriage of his Don, that immediately after his 
death his elde lt Don ſhall have the polle tian oz uſe of all his Lanvs accozving 
to the lame courſe of inheritance,as then they ood, and that all perſons now 
ſeifed, oz to be ſeiſed, ſhould be ſeiſed to the laid uſe and intent, and it was 
holden, That upon that matter no uſe is changed: But if the Mozos had 
been Ammediatly after his death, they ſhould remain then, although the 
wozds of the Limitation be In futuro, the uſe of the Fee ſhall reſt in the 
Don pzeſently ; and the woꝛds in fucuro ought nat ta be interpzeted, but iu 
benefit of him to whom the uſe, and eſtate is limitted. 9 Eliz. Dyer 261. A 
Leaſefhfoz thirty years, and four years after the beginning of the ſaidterm 
he makes another Leaſe foz years by theſe wozds, Noverint, &c. dictis 
30. annis finitis & completis, demiſiſſe omnia præmiſſa, to the ſaid, &c. Haben- 
dum & tenendum a die confectionis præſentium, termino prædict. finite,nſque 
ad finem 30. annorum. And by the opinion of all the Auſtices, This new 
Le ſe ſhall commence in poſſeſſion at the end of the fozmer t erm, and not 
befoze , and if it ould not be fb expounded, the ſecond Leaſe Could be in 
ellen an eſtate, but foz ten years, which was not the intent of the parties, 
andevery grant ſh:ll be er pounded molt frongly foz the grantee, and to his 
advantage, to which purpoſe he ſaid he had vouched this Caſe. Alſo by 
him there is not any difference, where the uſe is limitted by way of covenant, 
dz upon a Feoffnent : and if a man enfedffeth B. upon condition that he 
ſhallenfeoft C, now ik he offer to enfeoff C, and he refuſeth, the Feoffoz 
my re-enter, But if the condition were to give to C in tail, then upon ſuch 
tcfulal of C the Fe-ffo2 ſhall notre-enter. See 2E 4. 2. 19 H 6. 34. Et fi 
Equizas fit adhibenda in conftrudtion of conditions a multo fortiori, in cafe 
of Uſes: a Feoffment in Fee upon condition, that the Fe ſhall grant 
Rent charge ts ] S who doth it, but IS refufeth , the Feoffog ſhall not re-en* 

ter, 02 that was not the intent of the condition: Ak in the pzincipal cafe, _ . 

thelimitation of the uſe had veen after the erpiration of twenty four years , /--/. 0 
no uſe ſhould riſe befoze the twenty four years expire, but where, not 
time, but the eſtate is material, there, if the eſtate be void, the uſe ſhall 
ts him in the Remainder pzeſently , and ſhall not ſtay the time, &c. 
_ Egerton Solicitoz, firſt it is to ſee, if the uſe limited to William Pager be 
W lecondly, if William Paget dothnot come befoze his time to ſhew his, 2. 1h 

Ik this uſe limited to William Paget be a Remainder oz an effate to 
Mupon a contingent, oz a pzeſent eſtate, the eſtates fozmerly limited bes 
und he conceived, that it is not a Remainder, foz there is not any 
n which it map depend; And the wozds are after the effate fo: 
r years ended o2 expired, that then and from thencefozth to the uſe 
wan Pager. &c. ſo that no uſe is limmitt ed to him befoze the particular 
Hatz ended, therefoze no Remainder, foz a Remainder ought to begin 
when particular eſtate begins. Without doubt that was not the intent 


that illiam Paget ſhould have the Land during the life of his Father, and 
the uſe limitted during the life of his Father, was void, and if the Re⸗ 


Hould take effec during the laid twenty fours yeares againtb Euſall 
end 
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ly void, Ergo, it cannot begin, Ergo, 1 
not be, and io this contingent can never fall. H. 6. & 7, E. 6. A Leaf 
mabe foz veares upon condition that it the Lelſee doe not pay ſuch a ſumm 
money, that he ſhould loſe his Andenture, the meaning and ſence of theſe way 
is not that he thontd loſe the Indenture in parchment, but that he ch 
looſe his Terme: The Judgement in an Ejectione firmæ, is, Quod querem 
cuperit terminum ſuum, that is to be under ſtaod, not the time, but his Intent 
in the Land foz the Term (and Coke ſecretiy ſaid, that in that Caſe ” 4 
not any contingent, foꝛ the oſtates pzecedent never began) And as oth 
Caſe cited befoze by Coke, Br. Leaſes 62. If the laſt Leaſe he made by A 
ture,recitiiig thefozmer Leaſe,certainly the (econd Lellee ſhal ont be can 
ded to claime the Land demiſed pzeſently, but ſhall tarry untill the yearggy 
the firſt Terme bt expiredbyeffluxion of time. And as to Mawnds Cie 
ted befoze, there is an eſtate upon which a Remainder may depend, ſcilt 
eftate-tail alleadged to Robert, &c. If ſuch as now is limitied to Willi 
Paget had been limitted at the Common Law fo a younger Son, the el 
Bꝛot her ſhould have the Land in the Interim diſcharged of any uſe, andmy 
after the Statute, no uſe limitted to William Paget, befoze the conti 
where, thereſoze,is it in the meane time? In the Lo2d Paget, who being 
tainted, it accrues to the Queen; and out of the poſſeſſion of the ug 
this uſe th:.{1 never riſe, although that the contingent be perfo2mep , fog 
the-uſe is locked up; A uſe doth conſiſt in pꝛivity of the eſtate and confi 
of the perſon, if theſe be ſevered, the uſe is gone: And here, ik the pollelſi 
in the Queen, ſhee cannot be ſeiſed to another uſe. Note by Godtrey, thi 
opinion in Baintons Caſe, 8. Eliz. Dyer 3. 7. is not Law, and ſoha 
Law been taken of late; Popham contrary ; If beſoze the Statnte of Z 
8. the Father covenant in conſideration of Advancement of his Son to 
ſeiſed to the uſe of JS fo2.1ife,-and after the death of 15, ta the uſe of m 
in Fee, here the eſtate of. 15 in the uſe is void, and pet the i ſtate in thi 
limitted to my. Son, Gall not take effec befoze the death of IS; foz the 
of my Son is not limitted to take cffect till after the death of IS, and 
foe the poſſcſſton'of the Father is not charged with the uſe during th 
of 1S; But if by way of Feoffment IS had refuſed, the Don thonld yal 
pzelcntly, and the Father ſhould not have it, fo2 he by his Livery hath pu 
out of him, and it was not the intent of the Feoffment,that the Feaffeel 
have the Land to his owa uſe ; Popham allowed the difference men 
befoze out of 2 E. 4. & 19. H. 6. betwixt a Feoffment upon condition: 
feoffa ſtranger, and to give in tail to a ſtranger, and that is gꝛounded 
the intent of the parties. And Owen Ser jeant put the Taſe cited bel0 
Elz. Dyer 330. A. Feoffment is made by the Yusbaad to the uſe ol! 
fo like, t afcerwirds to the uſe of one Anne, whom he intended to mart 
during, and untill the Son which he ſhould beget on the body of the (all 
man had accompliſhed the age of thirty one years, and after ſuch tim 
ſuch Son ſhould come unto ſuch age unto the uſe of the ſaid woman, qual 
(ce ſyauld live ſole, they en-terinarry, the Yusband dyeth without Xl 
wife entreth immediately, and continues ſole, and her Entry was 
lawkull, and the eſtate in Remainder good, although ſhee never had any? 
and thereupon a Walt of Erroz was bꝛeught, and the firſt Judgeme it 
affirmed (and note by Tanfeild, and others at the Bar, that that was then 


þ be Queen agaiuſt the Arch-Biſhop 


— 


* 


of Canterbury, &. 'S\ 


— 


Tale to the pur po e in the Law t the reaſon of ſuch Judgment was, becauſe 
ap took it, that Deeds ought to be expounded accozding to the meaning of 

parties, and eſtates in poſſeſſion : I gꝛant there ought to be a particular 
gate, upon Which a Remainder may depend, but the ſame is not neceſſary 
©+-re the Conveyance is by way of uſe : And if J covenant that A ſhall 
— my Lands to him and his Yeirs, to pay my Debts and Legaties, the 
ſame is by way of bargaine and ſale, and nothing paſſeth without Enrelment. 
And here the Attainder doth not pꝛe vent the uſe, as it hath been objected by 

ter @olicito?, fo2 the ule doth riſe befoze the Attainder, fo: William Paget 
had a Remainder in tail, in the life of his Father, upon the firſt limittation, 
&c, Periam Juſtice, I leaſe my Lands to vou, to begin after the expiration of 
«Leaſe which J have made thereof fo 15, and in truth he hath not any Leaſe, 
the ſame Leaſe ſhall never begin. Manwood cheife Baron, J leaſe my 
Lands to you, 03 g2ant a Rent to you to begin after the death of Priſoit 
Serjeant at Law, when ſhall that begin ? Coke, Pzeſently : Manwood, cu- 
jus contrarium eſt Lex. a 


Mich 31· & 32 Eliz. In the Common Pleas. Rot. 1832. 
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CCLAXX. The Queen againſt the Arch-Biſhop of Canterbury, Fane. 
aud Hudſon. | | 


He Queen bzought a Quare Impedit againtt the Arch-Bithop of Canter- Ouart Impe* 
Tim, the Biſhop of Chicheſter and Hudſon, and counted that John Aſh. 4 
burnbam was ſeiſed of the advowſon of Burwaſh, zud wag gutlawed in an agi, 4 <>: 0/7 
on ol Debt, during which Dut-lawry in fo2ce,the Church voided,foz which it os, /7-* 
belongs to the Queen to pzeſent; the Arch⸗Bichop and Biſhops plead, 1 
that they claime nothing but as Petrapolitan and D2vinary : Fane pleaded 
that King E. 4, Ex graria ſua ſpeciali, &c. and in conſideration of faithfull 
ſervice, &c. did gzant to the Loꝛd Haſtings the Caffle and Barony of Ha- 
lings, and Yundze*, &c Er quod ipſe haberet omnia bona & catalla tenen- 
tivm, reſidentium & non reſidentium, & aliorum refidentium quoramcun- 
que hominum, de & in Caſtro, Baronia, &c. 03 within the ſame, pro mune- 
rodebir, &c. tam ad ſectam Regis, &c. quam, &c. Ur legatorem, & quid ip- 
ſe faceret, per ſe vel per, his ſufficient Depnjigs, &c. And from him deri- 
bed to the now Earle of Huntington as Yeire ; and the ſaid Earle ſo ſeiſ- 
ed, and the ſaid Aſhburnham ſeiſed of the advowſon as appendant to the 
Panng2 of Aſhburnham, holden of the ſaiv Barony: The Church afozes 
during the Dutlawzy afozcſaiv, became void, Foz which the ſaid Fane, 
at ditam Eccleſiam uſurpando preſentavir, the laid Hudſon, who was ad- 
mitted and inſtituted, &c with this, That idem T. C. verificare vult, 

the laid Church of Burwaſh is, and at the time of the gzant was, 

the P2eciact, Liberty , and Franchiſe afozeſaid, and that the 
ſa nno2 of Aſhburnham, at the time of the gzant afozeſaid was 

net the ſaid Baronp: and the Incumbent pleaded the ſame Plea; 
adi that gzant of Bing Edward the fourth, to the Lozd Haſtings, ſcil. 
1 & catalla, &c. The pꝛeſentment to the Church chould pale oz 
by „ queſtion.” Shutleworth Ser jeant, argued foz the Queen, he con⸗ 
gur n kde Ning might gꝛant ſuch pzeſentment, but it enght ko be by 
ON and ſufficient wozds, ſo as it may appeare by them, that the in 
* the King was to g2ant ſuch a thing, foꝛ the generall woꝛds (omnia bo- 

alla) will not paſſe ſuch _ Chattell in the Kings gzant: 

D and 


Toe Lord 
Pagets caſe; 


And he conceived that by the ſubſequent wozds, no Goods oz Chattelly gg 
paſſe by ſuch Gꝛants, but ſuch which may be f eiſed, which the avoid 
Church cannot be, & quod ipſe liceret, per ſe vel miniſtros ſuos ponete 
ſeiſinam, 8 H. 4. 114. 15. the King g2anted to the Bishop of London, thy 
ſhould ha ve Catalla felonum & fugitivor. de omnibus hominibus & tenen 
de & in terris & feodis prædict. and of all reſiants within the Lands and z 
afozeſaid, Ita quod, fi prædict. homines, tenentes & reſidentes de & in tem 
feodis prædict. ſeu aliqui eorum, feu aliquis alius infra eadem terra & feoduꝶ 
aliqua tranſgreſſione, &c. vi. librum, & c. and by Tirwit, By that Gzanty 
goods of thoſe who are put to Pennance ſh l not paſſe, ſo of the god 
Felo de ſe, vi. 42 E. 3. 5. One being impannelled on the Gzand Eng 
befoze the Juſtices of Oyer and Terminer; pleaded the charter of the 
exemption from Enqueſts, and becauſe in the ſaid charter was not this c 
licet tanget nos & hæredes noſtros, upon challenge, it was rejeded, a 
party charged and ſwozne : and ik the King gzant to me fo appzoppi 
advowſon, which in truth is holden of the King, ſuch a g2zant is void, if: 

be not ſpecialt woʒds by which it might appeare that the King hom 
it, and that his intent was that the g2ant ſhould ertend uato it, 16 
Grants 58. & 33 E. 3. Grants 103. Do here the Pꝛeſentmeut is a 
chattell, and is not uſually intended oz thought upon, when men ſpeak 
nerally of goods and chattells: But admit that it be, pet the Plea 

lye in the Defendants to plead,foz they do not derive any Intereſt unde 
Gant, but are meere rangers to it, and therefoze they Mall not take 
advantage, by laying this gzant in the Queens way, foz the QAuee 
good title againſt all perſons, but thoſe who claime under the g2ant; 
that is nothing to the Defendants, foz one cannot croſſe the title of the 

if he doe not make a title to himſelfe, As 39 E. 3. 18. 37 E. 3.1 
the title of the King be found by a falſe Office, the party greived cam 
verſe the Kings title without making title to himſelfe found by Þ 
and then the Ring may chooſe whether he will maintaine his own; 
found by Dffice, oz traverſe the title of the other. Walmeſley , £ 
ry: This Title of Pzeſentment is a Chattell, Rex habebit omniaal 
la felonum, &c. A Terme of yeares is a Chattell , ſo the Jus 
P2ofits of the Lands of men cutlawed fo2 Felonp, ſo a right of Aci 
Goods; FTherefoze a Title to pzeſent; and if ſuch a Title aten 
the King, by ſuch generall words they (hall paſſe from the Bing, 
as fo that which hath been objected, That the Gzant of King Bag 
the fourth doth not extend only to ſuch Goods and Chattells which 
be ſeiſed, he cited the Caſe of 39 H. 6. 35. b. Where the G 
of a Rent foz Terme of yeares gzanted, omnia bona & catalla ſugy 
viva quam mortua, the Rent doth paſſe , and yet the Gzantoz £ 
put him in ſeiun of it but ought to expect the day of payment of it, 
this Title to p2elent is not a thing in action, foz if no diſtuch 
made, the party may have the benefit of it without any agion.. 4 
ſon conceived, That this Title to pzeſent cannot, paſſe hy thoſe gel 
wozds ('bona & caralla) foz they doe not extend to Rights, oz thil 
Action, foz ſuch things only which are commonly known and unde 
ſhall paſſe by ſuch wozos: By gzant of Goods, Chattells reall 
not paſſe, foz when men ſpeake of Goods; Youſehold ſtuff, mog 
ſuch perſonall things only are underffoov, Do a man cannot be- 


have a Thattell but where he is polleſſed of it, and here this Anterel 
jus præſentandi. * 
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peram, E. his Interelt is a Cpattell, foꝛ if the Church betome dold, and befoje 
pulentment the Patron dyeth, the Eretutozs ſhall have tye pzeſentment; fos 
it was a Chattell veſted in the Teſtatoz: It was adjozney: 


Hill. 31 Elig. Rot. x 525. In the Common Pleas, 
CCLXXXI. Jones Cafe. 


En: Jones had {folen the Plate of Trinity Colledge in Oxford, and bb 
FI mediation of his freinds if was concluded, and agreedthat no Evidence 
theuld be given againll him at the Sute of the Colledge;and that the Colledge 
ſhould be recompenced fe the lolle, and two of his Freinds, Briea and Brice 
were bounden unto Doctoz Unherlall, Reco} of Lincoln Colledge in Oxford, 
(bat unto the uſe of the Maſter and Schollers of Trinity Colledge) upon con- 
dition that if the ſaid Dbligoz patd fozty pounds within fix moneths afterzthe 
ſaidHen. Jones ſhould be acquitted e releaſcd of the troubles wherein he naw 
is, with the ſafety of his life, that then & c. An debt upon Obligation The De⸗ 
fendants that de was indicted at the Alliſes at Ox. 4 arraigned upon 
it, ſcil.fo} the ſealing bf the lad Plate, found guilty theresfs and had his 
Clergy; and was burned in the hand, and he domanded Judgement of this A, 
non upon which there was a Demurrer: Wind. Af the woꝛds had been to pay 
the money, after that Henry Jones ſhould be releaſed and acquitted of the trouz 
bles in which he now is without any moze, the Defendants had been bonnden 
to pay the mony. Periam, If the wozds of the, condition had been, that after 
Henry Jones ſhould be acquitted bf the Felony. then no mony papable, buf 
the wozds are with ſafety of His life: but here he conceived, that the in⸗ 
tentofthe Obligation was, that no Evidence ſhould be given, and ſo to ſave 
life from the Gallows, foz which the Defennants might have ſhewed the Ye. d 
| matter, and averred that the Dhligatton was made foz the diſcharge 
bf « Felon and ſo againſt the Law &c. but now, they cannot take advantagy 
dit; ndafterwarvs Audgment was given foz the Plaintitk. 


Paſc. 31. Elin. In the common Pleas; 
CCL XXXI11. Caſtle avid Oldmäns Cat 


9 * bought Debt againſt Oldman oz à pain aVefſed in a Court rr. 
iron, and declared That the Mefendant was pzeſented at the Heel 706 
Court Baron foz ſuch an offence, and if he did not amend it befoze the 5 (7% 79 
art, he ſhould pay ſuch a pain: Andat the next Court it was pzes > /.-4 /42 
ted, That the Defendant had not amended it, ond ſd he hav incurred the 
in updit which the Action ts bzought, and now the Defendant would wage 
AA, and it was much doubfed whether wager of Law lay inthe Caſe. 
worth, 13. H. 7.31. Upon a Recovery ina Court Baron; wager of 
Wes not, vy Conisby, which Periam denyed; And by him upon an at / 
gp another hand, it doth not lye, foz if is a matter of which the Country 
ene Conuſance; ſo here the matter is notoricus, which lpeth in the 
I ok all the Jurozs who pzelented it: And by him, the pain 
5 lo be afferred, which Anderſon denyed. -Foz there is a difference 
nit an amertement aud a paine, which Windham gzanted. And 
'? 2 the amerciament in the Leet, 10 H. 6. 7. 12R. 2 Ley. 43. But 
8 0 Court Baron, becauſe it is not a Court of Recozd; ſo in Debt upon an 
"Urament ; the Law lpeth. * one of the Secondaries 1 
d 2 unt 


Thetford and L hetfords — — 
Caſe. Ws 


— 


— 


unto the Court a Pzeſivent, 6 Elz. Where debt was'bzonght by tim "M1 
mas Tyndall, upon a pain fozfeited foz the bzeaking of a By. law in m 
Baron againſt Tyler; and the party was received to Wage his LA.. 


Paſch. 31. Elix. In the Common Pleas, \ , N 
CCLXX XI11. Thetford and Thetfords ce. 


N Waſt the Plaintiff declared, upon the demiſe of the moyety of Wow 
noz, 12 of the Menants were Copy-holders, and park 

hotvers, and that A was ſeifed of the Patitw3, and hav iſſue two Dau 
and dyed eiſed / the Daughters entred, and tha e partition of the Det 
only, but the Services af the Free holderß and Copy-holders did ren 
Common; One of the Daughters took Wusband, the Buspand anne 
make a Lese of the mapetp of the Manndz to the Plaintiff foz peak; 

„„ wand, rendzing Rent, the Leffee entred into the Demeans alloftey if 

Partition. Unite of the Leffoz. The Busband dyed, arid the Mike bzonght an Adi 
Matt. Anderſon, By the partition the Demeans are now become ing 
and'fevered from the Parinvz ; And ik partition be made of a Manne 
the Demeanſes be allotted to one Sifter, and the Services to the other, 
the Parindz is bilſol ved, vet ik the other Siſter dyeth without illue, av 
part deſcenveth to the other, now it is become a Pannoz againe, which 
ham amv Pefiam gzanted, See 12. H. 4. 271. And Anderſon was of. avi 
that the moyety of the Demeans did not paſſe by the woꝛds of the mop, 
the Patino2 us if one ſeiſed of a Pannd2 maketh a Feoffment in 
patt of the Demizans, and afterwards re-purzhaſeth them, and then tha 
Feoffment of the whole Pannsz, and Denttzans re-purchaſed, will. nok, 
thereby, fo2 they were once ſevered from the Pannoz, and not remit 

purthaſe: Periam, Although that in truth it is not a Þanioznoz any 

of a Paimoz, vet if it hath been reputed, the nioyety of the Bannoz,ih 
paſſe by lach name, which Anderſon gaalttrd, but it is not like to cur 
Periam, This is an antient partitton, as appeareth by the Uerdid, tcp 
paſt, and alſo if hath been reputed the mbyety of the Pannoz, there 
ſhall paſſe, Windham conceſſit,Periam;The intent of the Gzantoz is thy 
Interpzetoz of theſe woꝛds, without relying ſtrialy upon the wozys. k 
ſon, If we ſhall take the intents of men faz Law, we thall fal into many 
fuſtons in our pzoceedings, but the Law is to judge of the meanings of 
by their wo2ds, ever in the conſtructions of Wills, the intent of the 
tozs have not had further favour then Joh have given leave. Ag 
other point: It was argued by Walmſley, that the Leaſe made by the” 
band and Wife without Deed was void; See 1. Ma. Dyer 91. Ant 
Wife after the death of her Yusband- accepts the Rent upot 
Leaſe reſerved, it ſhall not bind her, foz the conſent of the x ite ont 1. 
af the beginning of it, which cannot be withont Deed : Anderſon hill 
that the ſenſe is not meerly-voiv, See 15. Elix. Smich & Stapletons Caſe,Þ 
431. Periam, The matter is clear, foꝛ although the Plaintitf declares & 
ly of a Leaſe made by the Husband and Mike, pet the Jury hath fouji 
it was by Jndenture, and that is purſuant enough. And if the Ps 
and wife make a Feoffment of the wives Land, it is the Feoffment 
them; which Walmeſley gzanted: It was adjozned. 
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1 malivood ant! others, again ſt the 
B. ſhop of Lichfeild, &c. 
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Trinit. 3 1. Eliz. in the Common Pleas.” eber 
0 L X XX IV. Small wood and others agat .the Bi f | LI 1 4 
* feild and others, Quare Impedit. 5 * ſaop of Lich 


Umphrey Smalwood, Richard Say, and Thomas Say, Executozs of Wil: oware tpe- 

Liam Say,baomght a Quare I mpedit againſt the. Biſhop af Coventry any air. 
richfeild, and M Jncumbent, quod permittat præſentare ad Archidiaconatum C 24/, /4/ 
tePerby, which was = Et ad + cargo Teſtatoris in vita ſua, & 
nunc in retard tianem EACcugonts letamenti, did belong to the Erecnto2s : 

Exception was taken vecayfe ere we s (In Wc ene execu Ons 
Teſtament) cauld.not be applyed to 2 diſt{ithanice in the Ute of the Tetkatoz. 
Windham, Thete is not any Wait in the Regifer of Quare Impedit, apon a 
niſturbance made fo the Leſtatoz, Anderſon, u hat then; therefoze noremes 
vp becauſe noWgit accopding to his ſpeciall mattet, 25 E. J. 25. Goods are 
taken out of the poll eſlion of the Teſfatog, upon which the Erecutozs bꝛought 
Treſpaſſe, In retardationem executionis Teſtamenti, the At abafed; tog it 
ought to be where the Trecutozs themſelves were poſteyd: Periam, The 
Advowſon it ſelfe is valuable, not the pzeſentment, ther erdze it cannot be 
ſaid in retardationem; Periam, Befoze the Statute of 4 E. 3. 73. In Cate 
where damages were önlp fo he recoveren,, the Actigir,, moritur cum 

ona, but, where the thing it ſelfe was to be retoveted, there the 
Aalen accrued to the Crecutoas ; Anderſon,” 7 H. 4. 73. Ejetione 
firme: of an E jeu ment made unto the Teſtataz ug nine by the Exe⸗ 

n 


4 


Miete the Paeſentment : At was objetteh Xs, that a Quate Jmpe oth 
nut iyeof un Archdeaconry-ſhip, f vg ll, vos any” Jnventure mikb 
Nit, wut is only q matter of function, but it waß nor allowed, fo; an Arey 
dracan hath Locum in choro *,, And þy the Statüte 4 Quate Tmpedit lpeth of 
aChappell,and by the equity of if, of a Pzchend, &c.. dee the Statate of 
Weſt, 2, Quare Impedit of a Chappell, Pꝛebend, &c. It was moved, if the 
Execytazs had pzelented after the, death of the Teftatcz; whether the Arch 
deacon ought to receive the Clark of the 7 5 of the Execntozs, and 
the opinion of the Court was, That the p. er therein: 
And aſterwards Indgement was given, fhat the Mit ſhould abate, foz the 
vifyrbance tothe Teſtatoz ca at be ſuppoſed new matter (In retardario- 
em; cxecutionis Teſtamenti) Put pet it was agreed, that the Exetutozz 
naht habe their ſpeciall dA zit tipon their Caſs foz the ſaid diſturbante. 


TD . 


tubes by equity of the Statute of 4 E. 3. cap. 6, And by the opinion of the 
whole Court, the Trecutozs nigh have Ne Impedit upon a diſtutpan 


} TS 


XS CCLXXXV. Trin. 31 Hi. In the common Pleas. 
Im Adion bꝛought againſt one as Execatoz, who pleaded that he refuſed, . 
winch the parties were at JCue : The Biſhop did certifie, quod non , „% £97 


At where as in truth he had refuſed befoze the Commiſſary ; Fenner ” 9D 
moved, to have the adviſe of the Court upon that matter, and argued* **” 
Hurt ought to wꝛite to the Commiſſary: Which was denyedby the 
zue Kcurt, fo2 he is not the Officer unto the Court to that purpoſe, but the 
Mac ate is the Officer: And the party cannot aver againſt the cer⸗ 
zer the Bichop, no moze then againtt the Retozne of the-@heriff : And 
ald of opinion, that the only remeny foz the Defendant was 
oh An upon the Cafe againſt the Biſhop -foz his. falle Certificate * 
| | twas moved, That the Ine joyned upon the rekuſall ought to be try⸗ 
ed 


Sutton and Holloway and 
Dickons Caſe. N 
© by Jury, and not by the Certificate of the Bichop, and ſo was the dy 
of Windham and Walmeſley. Periam, Where the Iſſue is whether the 
taz did refuſe befoze ſuch a bay, 02 after, there the tryall ſhall be hy 
contrary where the Iſſue is upon refuſall generally becauſe the refuſaiyj 
foze him as à Judge, as alſo is Reſignation, 17 


Mich. 31. Eli. in the Common Pleas; 


CCLXXXVII. Sutton, and Holloway and Mid 
Caſe. Nx ä | . 


hte iy [ N an Ejectione firme by Richard Sutton againſt Robert Hollo 7 * | A 
Thomas Dickons, upon not guilty pleaded, the Jury found this the 
d 96 matter, ſcil. That the ſaid Thomas Dickins hab not any thing in the" 
/. gel 227, aAn queltion at the time of the making of the Leaſe, upon which the Agi 
We bzought, ſcil. leaſed by Andenture to tze Plaintiff foz certain 
D. G. who entred, and afterwards the ſaiv Thomas Dickins, contra Indentur 
am prædictam intravit upon the Plathtiff, and, If the ſame ſhould be 
Leaſe by Eſtappell was the queſtion; the Jury having found the truth 
matter, ſcil, That, the Lefſoz had not any thing at the time of the! 
Walmelſley objetted, Chat the Jury ought not to find the Indenture be 
was not pleavev, foz the Plaintiff doth not declare upon any Inbenfuf 
the Exception was not allowed, but in old time the Law was ſuch, 22 
but at this dax the Law is otherwiſe, ee Scholaſhra's Caſe, 14. Elia. 
411. But where a Releaſe oz other w2iting ought to be pleaden, th 
oucht to be ſhewed to the Cburt. Walmeſley In rei veritate, the Leaſe 
foz a man cannot let Land in which he hath not any thing: but in re 
the parties themſelves, the LeCozs and Leſſee both are concluded toſay 
fs no Leaſe,foz none of them can ſay the contrary : But here the Jur 
is a third perſon,is not eftoppfy fo ſay the truth, but they may find the 
matter end the truth of the Caſe,and the Cfoppell hath nos plate tt 
the truth of the matter appearing to the Judges, the Anvges otight to; 
upon the ſame, ſcil. It a man may make an effennal leaſe of Lands, in 
bath not any thing. At another day it was moved by Shutl. Althougl 
Jury be not eſtopped, yet the parties themſelves are eſtopped, fozt 
makes the Effoppell betwixt the parties, and the Law will not permit 
to ſay any thing againſt his own Deed being indented, noz any matt 
tained in it, Periam and Anderſon clearly fot the Platatiff, Chat it is 
by Eſtoppell and by Periam, Jt hath been adjudged in the Kings end 
the Jury-in ſuch caſe are compellable upon pain: of Attaint k 
the Eſtoppell: Walmeſley, Mere the Effoppell is out of Dooꝛs, fo; th 
of the matter diſcloſed by the Uerdict, not by the parties only mak 
Coppell, and he much relyed upon the caſe of Littleton , 14% 
woman; ſeiſed of Lands in Fee, taketh a Yusband. who alteneth to al 
in Fee, the Alienee leaſehto the Yusband and Wife foz- their lit 
the Wife is remitted, and ſeiſed in Fee as befoze, here if the Aliene 
the Leſſoz, bzings an Action of Maſt againſt the Yusbany and 
the Yusband cannot bar the Plaintiff by the truth of the matter; ſcil 
mitter of his wife; foz he is eſtopped ta ſay againſt his own Feoffme 
his re-taking of the particular eſtate to himlelfe and his Mife: Þ 
an'Acton of Waft, the Yusband make default at the Gzand Dise 
the Wife pzayethto be received, thee may well ſhew the whole matt 
here the Jary : Windham, The Plaintiff ought to have demur red 
Evidence : Periam, What if the Defendant will not jopne with theÞ 
in the Domurrer: Windham;there the Court onght to bver-rule them . 


Mills ad Stow. -Bradſtocks {Long and Hem- 
balls Caſe. Caſe. 3 mings Caſe. 
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ties had de murred upon the Evidence, we ſhculd have adjudged upon 

nce, that a man cannot leaſe lands in which he hath not any thing: 

e, the Eſtoppell could not be pleaded, foz the Defendant hath plead 

generall JTue, but ifhe had pleaded Non demiſit, then the Eſtoppell 
ſhould have holden place. | 


Paſch, 31. Els, in the Common Pleas. 
CCLXXXVII. Milles and Snowballs Caſe. 


Jaroz did ſurmiſe at the Bar, that he was a Tenant in Ancient de, . he al 
meſne, and had his Charter in his hand, and pzayed to be exempted from — ol 
the Jury and diſcharged, but the Court did not regard it, but cauſed him to from jurics, 
be (wozne, And Windham ſaid, that he might have his remedy againſt the ye 
Sheriff, and Nelſon Pꝛeignothozy ſaid, ił he had made default and loft Jſucs,' (77, 1/44 
he might ſhewhis Charter in the Exchequer upon the Amercement eftreat- 
td, and there he (hould be diſcharged ; In that Caſe, it was holden by the 
Court, That if a Feoffment be made of a Youſe, and the Deed be delivered 
inthe Youſe without other circumſtance, the ſame doth not amount to a Li- 
very ofſeiſin, but if he doe any ac by which the intent of the Feoffo2 appears 7 195 
eth, that the Feoffce ſhould have Livery and Seiſin; as if the parties goe of ge ten 
purpoſe to the place intended to paſle, to the intent that the Deed may be de⸗ 
livered in that kind, the ſame doth amount to a Livery;by Anderſon, and the 


Mich, 32. and 33. Eliz, In Communi Banco. 
CCLXXXVIII. Bradſtocks {ſe. 


R. Bradſtock ſeiſed in Fee ot cerfain Lands, made a Feoffment in 

Fee to the uſe of himſelfe in tail, and foz want of ſuch Iſſne to the uſe Egate: 
of Joh Bradſtock his Bꝛother in tail, and fo2 want of ſuch Iflne to the uſe 

of Benty Bradſtock, another Bꝛother in tail, P2ovided alwayes, That if Condirions; 
theſald ohn oz Henry doe goe about to avoid any eſtate v2 demiſe. by copy, 

made ez fo be made of the Pzemiſſes, oz any part thereof, that then his eſtate 

thould ceaſe, Robert dyed without Iſſue, John entred and levyed a Fine, Sur 

conulans de droit come ceo, &c. of the Land: And the opinion of the whole 
ms, That this Fine was not any offence againſt the ſaid Pꝛoviſo, 

weeyele wezds (made oz to be made) doe dot extend to eſtates made oz limi⸗ 

— Feoffment, but only to eſtates befoze made, and to be made af- 


Mich. 32 & 33 Eli. In Communi Banco. 
CCLXXXIX. Long and Hemmings caſe. 


re Impedit by Long againſt Hemming and the Biſhop of Glou- A | 
S=Athe Church of Frombillet, upon the pleading the Jſue was, Af: e. 
nm kong Father of the Plaintiff did enfeoff the Plaintiff of the Pan-, 2, 20 
ie biller, to which the Advowſon of the ſaid church was appendant be - 9 
Wed the Advowſon to one Strengt ham who gzänted it to the De- 
* "ts 02 not. - And the Jury gave a ſpeciall Uerdic, ſcil. That the Abs 
Mus was leiled of a capitall Defſuage in Frombillet, and of one 89 
; | cres 


* 


— 
th. nm 


'TLancaſters 
Caſe. 


a 
_ 


Acres of Land there, And that there was a Tenancy holden of the la 8 
tall Mcefſnage by ſuch Services, and that the ſaid capitall en 
had been known time out of mind, by the name of the Bannoz off 
billet, and that the Avvowſon wis appendant fo it, and convey 
ſaid capitall Meſſuage and Advowſon to the King by the diſlolution, ano 
the Ring, to the ſaid Thomas Long, who ſo ſeiſed, without any Deed die 
feoff the Plaintiff of the ſaiv Mannoz, and made Livery and Seiſin 
on the Demeſnes, And that the ſaid Thomas Long by his Dee u 
a gzant of the ſaid Advowſon, to the ſaid Strengtham, and afterwarggy 
Free⸗holder attoꝛned to the Plaintiff ; And by the clear opinion of thew 
court, here is a ſufficient Mannoꝛ to which an Advowſon may be well ay 
dant, and that in Lew, the Advowſon is appendant to all the Man 
moſt p2operly to the Demeſacs,out of which at the commencement it wy 
rived, and therefdze by the attoznement afterwards, within conſtrug 
of the Law, ſhall have r clation to the Livery, the Adbowlon did paſſe] 
ded in the Livery : And the gzant of the avvowſon made meſne bel 
the Livery, and the attoznement was votd, and afterwards Judgmej 
given, and a Wizit to the Biſhop, gzanted fo2 the Plaintiff. "M 


CCLXXXX. Mich. 32 & 33 Eliz, In Communi Banco. 
\ 1 
& Made a Bill of Debt againſt B foz the payment of twenty pe 
four dayes, ſcil. five pounds at every of the laid four dayes, aud 
end of the Deed, covenanted and gzanted with B, his Erecutozs and 
niſtratoꝛs, that if he make default in the payment of any of the laid payy 
that then he wiel pay the reſidue that then ſhall be un-patd, and alter 
hh, 31. 39 A failes in the firſt payment, and befoze the ſecond day B bzought an 
1 4 Debt fo the whele twenty pounds, Jt was moved by Puckering et 
Co. 797, That the Action of Debt did not lye befoze the laſt day encurred; Ani 
if B will ſue A befoze the laſt day, that it ought to be by way of covenan 
by Debt: But by the whole Court. the action-doth well lxe toz the un 
ben 42, / forif one covenant to pay me one hundzed pounds at ſuch a day, ang 
244 529 Bf Debt lyeth, a fortiori, when the wozvs of the Deed are covenant and an 
**** fazthe wozd covenant ſometimes ſounds in covenant, ſometimes in 10 


ſolum ſub jectum materii. 


8 


Mich. 32 & 23 El. In Communi Banco: 


CCLXXXXI. Lancaſters Caſe. ; 
at. tt A N Info2zmatian was againſt Lancaſter /foz buying of pꝛetended 
1 45 q and Titles upon the Statute of 32 H. 8. And upon not guilty 
0 fer / It was found foz the Plaintiff, and it was moved in arreſt of Judge 

cauſe the Infoꝛmer had not purſued the Statute, in this, that it 
foꝛth. that the De endant noz any of his Anceſtozs,o2 any by whom he cl 
have taken the p2ofits, &c. and the ſame was holden a geod, and mi 
Exception by the Court: and although it be layed in the Infozmatiol 
the Plaintiff himſelf hath been in poſſeſſion of the Land by twenty pe 
foze the buying of the pzetended Title, foz that is but matter of ard 
and net any expꝛeſſe allegation, foz in all penall Statutes the Plaix 
to purſue the very woꝛds of the Statute, and therefoze by Anderſon, 
been adjudged by the Judges of both Benches, that if an Anfozmat on 
hibited upon the Statute of Uſury, by which the Defendant is <A 
the taking of twenty pounds fo2 the Loane and fozbearing dt un h 
pounds foz a yeare, there the Inkozmation is not good, if it be ne 


S 
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| As | Bagſhaw and the Earl of Mathelon 424 
Shrewsburics Caſe. Trots Caſe. 


— <hat the ſaid twenty pounds was received by any cozrupt oz deceitful! 
— 03 means: And in the pꝛincipall Caſe, foz the Cauſe afozeſaiv, Judg- 


ment was arreſted. 


Mich: 42, & 33 Eliz: in the Common Bench. 
ccLXXXXII. Bagſha w and the Earl of Shrewsburics Caſe. 


D Agſbaw bzcught a Wait of Annuity againft the Earle of Shrewsbury, 
v2 the arrerages of an Annuity of twenty Marks per annum, gzanted 
bythe Defendant fo the Plaintiff, Pro Conſilio impenſo & impendendo, The 
wefendant pleaded, that befoze any arrerages incurred, he required the 
laintiff to do him Service, and he refuſed, The Plaintiff by replicaticn 
ſaid, that befoze the refulall, ſuch a day and place the-Deſendant dicd, dil, 


charged the Plaintiff of his Service, &c. And the opinion of the Court was, 


that the Plea in Bar was not goon, foz he ought to have ſhewed foz what 
manner of Ser vice to doe, the Plaintiff was fo retained, and fo2 what kind of 
Der vice the Annuify was gzanted: and then to have ſhewed ſpecially what 
Service he required of the Plaintiff, and what Service the Plaintiff refuſe. 
Another matter was moved, If the diſcharge ſhall be peremptozy, and an ab⸗ 
ſolute diſcharge of the Ser vice of the Plaintiff, and of his attendance, ſo 
that as afterwards the Defendant cannot require Ser vice of the Plaintiff. 
And by Walmeſly Juſtice, it is a peremptozy diſcharge of the Ser vice, fo; 
etherwiſe how can be be retained with another Paſter: and ſo he ſhould be ont 
ofevery Ser rice. Windham contrary, Foz here the Plaintiff hath an an⸗ 
nuity foz his life, and therefoze it is reaſon that he continue his Service foz 
hislife, as long as the annuity doth continue, if he be required: But where 
one is retained but foz one oz two yeares, then once diſcharged, is perempto⸗ 
2 and abſolute. 3 


Mich. 31. and 32 Eliz in the Common Bench. 
CCLXXXXIII. Matheſon and Trots Cafe. 


JEtwirt Matheſon and Trot the Caſe was, Sir Anthony Denny feiſed of 
certain Lands in and about the Tow of Hertford, holden in Socage, 
ad of divers Panno2s, Lands, and Tenements in other places hclven in 


7 
7 7. 7 


thief be nights ⸗ſer vice, and having Iſſue two Sons, Henry and Edward, D:viſcs.: 


by his laſt Mill in w2iting , deviſed the Lands holden in Hertford to 
Edward Denny his younger Son in Fee, and died ſeiſed of all the Pzemiſſes, 
Henry being then within age: After Office was found without any mention 
Ahe ſaid Deviſe, the Queen ſeiſed the body of the Yeire, and the poſſeſſion 
Rall the Lands whereof the ſaid Sir Anthony died ſeiſed, and leaſed the fame 
Vaſtranger, during the Pinozity of the Heire: by foꝛce and colour of which 
ar the Leſſce entted into all the Pꝛemiſſes, and dio enjoy them accoꝛding 
the Demile. And the Yeire at his full age ſned Livery of the whole, and 
— entry of the ſaid Edward in the V-and to him deviſed, oz aay entry 
my the ſaid Henry, the ſaid Henry at London, leaſed the ſaid Lands by 
Deedintented to J. S. fo2 Pears, rendꝛing Rent, by colour of which the laid 1. 
+Ulred, and payd the Rent.diverſe years to the ſaid Henry! And after- 
hy by caſualty the ſaid Henry walked over the G2zounds demiſed by him, 
the company of the ſatd 1. S. without any ſpeciall entry oz claim there 
made, I. S. aſtigned his Intereſt to 1. D. who entred in the Pzemifſes, and 
the Rent to the ſayy Henry, who died, and afterwarvs the Rent was 
eto the Don and Veire of Henry: And after four and twenty years after 
Ee the 


Greenwood and Weldens 8 and Harecourtg® 
5 Caſe. Caſe. 9 
the death of the ſaid Sir Anthony, the ſaid Edward entred into the Rand 
Diſcent,where de viſed by the ſaid Deviſe.; and leaſed the ſame to the Plaintiff, ge,” 
takes away en» it was moved here, if this dying ſc1ſed of Henry of the Lands in Hert@rd 
trie. diſcent to his Meire, ſhould take away the Entry of Edward the Wy 
And by Anderſon cleerly, If here upon the whole matter be a diſcent 
Caſe, then the Entry of Edward the Deviſce is taken away, althong J 
the De viſee at the time of the diſcent had not any Agon oz other remg 
it chall be accounted his folly that hee would not enter, and pꝛe vent the 
ſcent. But V Vindham, Periam, and VValmeſly Juſtices, were of a cans 
opinion, Foz a Deviſee by a Deviſe hath but a Title of Entry. which ſha 
be bound by any Tiſcent, as Entry fo2 Mortmain, fo2 Condition bzokey!! 
after long deliberation they all agzee, that there was not any Diſcent 
Caſe, foz by the Deviſe, and the death of the Deviſoz, the Franktengy 
Law, and the Fee was veſted in the Deviſee Edward: And then whey 
Queen ſeiſed, and leaſed the ſame during the Nonage of Henry, and th : 
ſee entred, he did wꝛong to Edward, and by his Entry had gained a fax 
Eſtate in fee, although he could not be ſaid pꝛoperly a Diſſeiſoʒ, noz ana 
And afterwards when Henry after his full age, when by his Andenture 
ſed without any ſpectall Entry, ut ſupra, and by colour thereof the Leffy 
tred, now he is a wzong Doer to Edward the Deviſee and by his Entry 
gained a wzongfull Poſſeſſion in Fee: and then the paying of the Reg 
Henry, noz the walking of Henry upon the Land without any ſpectall e 
did not gain any Seiſin to him: and] ſo he was never ſeiſed of the Lan 
could never dye ſeiſed, and then no Diſcent; and then the Entry of ka 
was lawfull, and the Leaſe by him made to the Plainfiff was good}? 


ſo Judgment was given fo2 the Plaintiff. ; 
Mich, 32,6 33 Eliz. in the Common Bench, 


— 


— — — — . — 


CCLXXXXIV. Greenwood and Weldens Caſe. . | 


Replevin. 1 N a Replevin between Greenwood and Welden; The Defendan 
Conuſans as Bapliff to John Cornwallis, and ſhewed how that ſeven 
of Land called Pilles, is locus in quo: andat the time cf the taking wer 
den of the ſatd Cornwallis by certain Rent, and other Services : A 
Rent arreare he made Conuſans, as Bapliff to Cornwallis. The Pla 
leaded out of the Fee of Cornwallis, upon which they were at Jflue? 
it was found that the Plaintiff is ſeiſed of ſeven acres called Pilles, 
Cornwallis, ut ſupra ; But the Jury ſay, That locus in quo doth conta 
acres, which is called Pilles, and theſe two acres are, and then were, ho 
Agmondeſham of the Middle- Temple: And if upon the whole matter, 
tur Curiæ, &c. And by the opinion of the whole Court, cat of his Fee 
that matter is not found, foz although it be found, that the two acres 1 
den of Agmondeſh. yet it may be that they are within the Fee of Corm 
fo2 it may be that Cornwallis is Lo Paramount, and Agmondefhaw 8 
and then within the Fee of Cornwallis : And there foze foz the tucertatus 
the Uerdla, a Venire facias de novo was awarded. : 


Mich. 32. & 33. Elix. in the Common Bench, 


CCLXXXXV. Biſhop and Harecourts Caſe. 


Aſſumpſit. 4 N an Action upon the Caſe, The Plaintiff declared, that the 5. ook 
f 7 3 Eliz. the Defendant (in conſideration that the Plaintiff the ſame aa 
'*. rear, ſold and delivered tothe Defendant a Yozle) vid pzomiſeto n 
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Cheyney and Smiths 
Caſe. 
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per j d pet tout by his Entry and then when the Defendant doth ejeg him, 
he hath good cauſe of Action. And after at another day the Caſe was moved, 
bi was agreed, That fog one moyety the Infant is bound, foz Sir Tho- 
an eſtate tail in a moyety, foz he was Illue of the body of the Conus 
ſoz, but f02 the other moyety, the Fine levyed by Tenant foz life, William 
the Father being then Tenant beyond the Sea „It was holden by Anderſon, 
Windham, and Walmeſley. that the Infant was not barred, notwithſtanding 
the objection aboveſaid, That William the Father never returned into Eng- 
und, and notwithſtanding the wozds of the Statute of 4 H. 7. And by 
ey, If an infant make his claime within age it is ſufficient to a- 
void the Fine, and vet the ſaid Statute ſeems to appoint to him time within 
be yeares after his full age, ſo that accozding to the very wozds, a claime 
made befoze 02 after ſhould be vain, pet in Equity, although he be not compels 
lable to make his claime untill the time allowed by the Statute, vet if he 
it befoze,it is good enough. And by Anderſon, Although that William 
the Father did not returne, vet if he makes not his claime within four years 
after the death of his Father being of full age, and without any impediment, 
&c, he hall be barred, Ik in ſuch caſe a man hath many impediments, he is 
not compellable to make his cluim when one of the impediments is removed, 
but when they are all removed. So if the Anceſto2 hath one of the 
ſad impediments, and dyeth befoze it be removed, and his Meire is within 
age, 02 hath other impediment, he is not bound ta make his claime till five 
fears after his impediment is removed. And Somes caſe cited befoze was 
olden and agreed to be good Law, fo2 the Fozfeifure may not be known uns 
to him, And as tothe objection againſt the Leaſe at Mill, becauſe it was 
made by an Infant, and no Rent reſerved upon it, noz the Leaſe made upon 
he Land, and therefoze the Leſſee ſhould be a Diſſeiſoz, To that it was ans 
ſwered,Be the Defendant a Diſſeiſo2, oz not, it is not materiall here, foz if 
he Plaintiff hath not title accoꝛding to his Declaration, he cannnt recover, 
whether the Dekendant hath title oz not, foz it is not like unto Trecſpaſſe 
where the very without other title is good, confrary in Actions a- 
gantz all who gave not title, but in Ejectione firme, if the title of the Plains 
it be nat good and ſufficient, be the title of the Defendant good oz not, he 
thal - 4g And afterwarys Judgment was giden fo2 the Defendant, 
. 37 Ehz. 


Mich. 32 &. 33 Eliz, In Communi Banco. 
CCLXXXXVIII. Cheyney and Smiths Caſe, 


| an EjeQtione firmæ by Cheyney and his Wife againſt Smith: The 
a declared upon a Leaſe made by the Maſter of the Houſe oz Col⸗ 

ine of S. Thomas of Action in London fo IS who aſſigned it over to Kne- 

jo by his Will deviſed the ſame to his Wife, who he made alſo his Ex- 

mr, and dyed, and afterwards ſhee took to Yusband one Waters, and dy - 
Waters took Letters of Adminiftration of the Goods and Chattells 
Wife, and afterwards leaſed to the Plaintiffs : And upon not guilty 

at Iſſue. And it was given in Evidence, That the Leaſe given in 

N, was not the Leaſe whercof the Plaintiffs had declared,foz the ozi⸗ 

ale ſhewed in Court, is, Maſter of the Youſe oz Yoſpitall, where the 
etitied in the Declaration is, Paſter of the Youſe oz Colledge, 38. 
g. And ſome of the Jufices conceived that there is not any materiall 

| (but ik the parties would, it might be found by ſpeciall Uerdia) 
Ten by them Colledge and Yoſpitall are all one. And afterwards the Court 
Moved the Plaintiffs to pꝛove if the wife were in as Executrix, oz as * 
| LL; 


1be Lord Cobham azd 
Brownes Caſe: 


— 


— — 


— 
— — 


tee, foʒ by Anderſon, and Periam, untill election be made he ſhall nat 
to have it as Legatee, cſpectally if it be not alleadged in fa d, th 
debts of the Weftato2 are paid, and Anderſon doubted, although at! 
leadged, that the debts be paid, If the Erecutoz ſhall be ſaid to hays 
Leaſe, as a Legacy befoze ſhe hath made Eleckion, vi. Weldens Case 
ramonts Caſe in Plowd. And afterwards it was given in Evideng 
the wife after the death of the Yusband had repaired the Bankes of th 
and p2oduced Mitneſſes to pꝛove it, as if the lame ſhould amount 1% 
it as a Legacy, and the Court ſaid, that that matter ſhould be refer 
Jurp: And it was further ſhewed in Evidence, that the ſaid aulit 
trix, and her ſaid Yusband Waters fozmerly made a Leaſe by Deed, z 
thereby, that where the Hus band was poſſeſſed in the right of his (aj 
as Executrix of her firſt Yusband, &c. And by the opinion of f 
Court, the ſame was an expꝛeſſe claime as Executrix; and then 
Mike dyed, if the Yusband would have advantage of it, he ought 
Letters of Adminiſtration of the Goods of her fir ſt Yusband, anzx 
Wife, but if ſhee had claimed the Land and the Term in it as Leg 
had net been in polſeſſion , Adminiſtration taken of the Rights any 
of the ile, had been good as to that intent, that his Wife was not 
poſſeſſed of it, but only had a Right unto it, and of ſuch things in Ag 
Pusband might be Executoz oz Adminiſtzatoz to his Wife, but ho 
have failed of their title: The Adminiſtraticn being taken of the 
the Mile, where it ſhould be of the Goods of the Teſtatoz the firſt 
And foz this cauſe the Plaintiffs were non-ſuit, and the Jury viſe 
And it was agreed by all the Juſtices, that if the Wife befoze Elch 
— Hus band, that the Yugband might have made the Election inf 
afozelaid. 4 
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CCLXXXXIX, The Lord Cobham and Brownes Cale 


TSE. Caſe between the Lozd Cobham and Browne, was, that the 
Grace was ſeiſed of the Pannoz of Graveſend in the County of 
which Mannoz doth extended to the Pariſhes of Graveſend, and Milt 
that the ſaiv Abbot and all his Pꝛedeceſſoꝛs, &c. time out of minde, & 
had a Water-Court within the ſaid Þannoz, which Court had been hyl 
Graveſend Bꝛidge in the end of it, and that all the Inhabitants wil 
ſaid Pariſhes, which have Boates either entirely oz joyntly with othi 
have uled to tranſpozt 02 carry pallengers from Graveſend to Lond 
contr- and have uſed fo faſten their Boates at the ſaid Bzidge of G 
have uſed to do ſuit at the ſaid Court, and there have uſed to enqui 
mil-o2ders, and mil-demeano2s of Water-men there, and that the ſai 
&c. have uſed to have the Fines and Amercements of the ſame C 
conveyed the ſaid Pannoz tothe Plaintiff, and that at a Court there! 
The Defendant being (wozne with the reſidue of the Enqueſt to el 
ſuch dil-o2ders, refuſed to give his Uerdict, foz which foz the ſaid co 
the Defendant, by th? then Steward was amerced twenty Gillings, 
which Amercement the Plaintiff bzought an Agion of Debt: Je 
ved by Beaumount Ser jeant; That the Action did not lye, foz the 
tion upon which the Action is gzounded is not goed, firſt, he claimes 
this Court within his Þannoz, and as a thing appertaining to it, am 
claimes ſuit at his Court ot all the Inhabitants of the ſaid two Paxil 
to have them Duitozs at it, being meer ſtrangers to the Mannoꝛ, an 
da not hold of it, foz althongh it be alleadged, that the laid Mannoz pothy 
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n ' $ibe Lord Cobludveud 


Brownes Caſe. ©, 


Cain: es, vet the ſame doth net note that e very part of the ſand 
is is thin the (aid Dannoz, and if it be not ſo; ty: Pzeſcription may 


* 


| 1 to al the County of Kent. as wel as to the ſaid tuo Pariſhes;fo2 
e Pielcription cannot bind but thoke which are Tenants of the laid 

na; and cannot extend to ſtrangers, which ſee 2 t H. 40, The Caſe of 
Pound-bzeach. Decondly,it is nat alleadges here, that the Steward onght and 
had led ko eee common Law no Steward hath 
ity to alleCe Amercements..o2 Finesin.a Court 15aron, foz there the 
Suites ate Judges and not the Steward, and that this Water-Court- is a 
amt Baron, it appeareth by the Declaration, fo2 there it is ſaid that it is 
Cart belonging to ſach a, Pannoz, and that prima facie ſhall be meant a 
[Cont , if the contrary be not ſhewed, yi. Fitz. 75. g. Thirdly, it is not 
the confrary : . This Coutt upon the whole matter is in the nature of a 
fo: the refozmation of miſ,ozders between the Matermen, and 


2(cription to have Swan mote, and it is reaſon that this Pzeſcription 
holv place, los here is quid pro quo, faz the Watermen receive thtir 
carriage and laading at this Bridge, and alſo viſchzrge their loading there, 
and they ule to falten their boates there, and therefoze in liew of that .vene/ 
fit, it is teaſon that they de attendant at the Court which is upon the laid 
Pzidge, and upon that reaſon is the Pzeſcription of Toll Mraverſe, 5 H. 7. 
5. An to have a Wand Bird, 2R. 3. 15. And toll of every Ueſſell which 
palleth the River, 21 H. 7. 16. And this Cour? may be a Court within the 
and vet no Court Baron, bat in the nature of a Leet, and the Pꝛe⸗ 
ſcription ch ul be good in Law by reaſon of the recompence to the Suitozs, 
andthe; if it be not a Court Baron, but rather in the nature of a Leet, then 
it followes, that the Duitozs are not Judges but the Steward, and it behoves 
notfogzeſcribe-foz the Amercement; foz that is incivent to a Court Wert, foz 
riſe how can the Suito2s be compelled to doe their ſait at it, oz their 
defaglts, oz contempts at the ſims be puuiſhede and as to the afferring of the 
mercement, it nerds not here, fo it is a Fine foz the bpen contempt, and. 
tedone unto the Court, and not an Amercement, and it may well be 
(ledby the Steward alone, vi zj H. 8: Br. Leer, 37. Drill Hef jeant, to 
thecontrary.: Foz this Pꝛeſcri ption is not regſonable, to dip ſtrangers to 
a Court Baron, foꝝ there is ſufficient confideration in the Cale of 
Taran al the Mannoz: foz it map be at the beginning, the Tenancies were 
Nen gon ſach consideration to doo fuch futt: But in the pzincipall. caſe; 
riftion is their gꝛound and therefoze unreaſonable,” becau e without 
Mention, 22 E. 4. 43, (ce the caſe there, and 2 1 H. 7. 20; A cuſtome al- 
waged, that if any Tenant diſtraine the Beaſts of elde Pankag gas 
r de ought to bzing ſuch Beaſts to the pound of the $90.9 the Pin⸗ 
nat, That at the next Court he chould be amerttd kwelve pence, 
ame was holden no good cuſtome, becauſe again tommon Right 
nen Law: Packering Derjeant : If this Court hall he reputed. in 
burt Baron, then the P2eſcription, foz the manner at it is not good, 
us caſe, the Amertement cannot be aſſeſſed by the Steward; But he 
bis court is in the nature of a Court Veet, and net a court Baron. 
vAhabitants within the Pꝛetinct of it, are bonnden to doe their ſuit at 
Memo their Keſtancy and kheir trade there, if they have Boates, o 
man Boates,and ſuch court is fo2 the better government of ſuch Waters . 
ad che exertiſe and paadtiſe bf their tr ade, and foz the reqzeſſing.of miſ⸗ 
ans betwirt them, and ſo this tourt hath a reaſonable commencement, 
m anſtitutey-foz' the publick-good, _ if tuſtomes which Wa {he 
Fey Wt 1; enn een e gif. 30 5 8 — pzivate 


Green and Edwards 
; Caſe. 4 
dene ot any be allowable ; 8s the ; Payoz 250 
. — to have of every Tun which cometh in any 
and put upon the Land 6 d. foz Toll, Ste 21 H. 16. A 
o2 Pꝛeſcription which concerns the publick good, ip gold! 
that ſuch Court hath been maintained by e feriptt on 


is ſo without any commencement oz etrettion 
. that of a thing Toll cannot be 95 any Darke . 


to Market, but foz things ſduld, vet by c IE ſhalt Þ e ou 
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tying bzought to Parket, and foz the ta 152 85 

of Ulictnals is fo the good of the Common te 
of the Pzeſcription in the pzintipall Ke "a i hereto Be 

the manner of it is good: and if the pzef d foz the « 

have a Steward to keep the Court, oy 257 1 

is good without any ſpeciall pzefeription, | fog it is inc vent to it. 
ſtice, If it be a Court-baron then cannot the Steward impdſe 

Fine: which Windham granted, but he conceived it is not a 0 

a Court by pꝛeſcription. Feriam, If the Plaintiff tlatm it as | 

his Pannoz, 9 it ſhall be intended a Court baron, but pet a man 1 

a Court within his Pannoz by pꝛeſcription, which is not a « 
Anderſon was of opinion that it is not a Court-baron, foz alth 75 | 
pertaining to the Pannoz, ach that is not any pzoof that it is a 
Foz a Leet may be appertainiag to a Pannoz. At was — 


Mich. 32 & 23 Elz, In Communi Banco: 
CCC, Green amd Edwards Caſe: 
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of 
tween Green and Edwards the Caſe was this, Landis nemiſept 
ares, if he wall ſo lan live, ans it he dye within the Tar 
B. 918 60 Wiſe ſhall have it, urante toto reſiduo termini prædict. Wh 
band vyety during the Term: Af the Wife bell ebabe fl the refivag- 
Term was the Nueffion. And by Periam and VValmeſly Iuftices, 
death of the Husb d the Termis determined, and thereupon 1 
7 eſpecially by way of grant. but by way of Prviſeit might 6 
3. 1 Leaſe foz fozty yeares to A. if he ſhall live ſo long, a 
vo within th Term, that E. his Wife Gall have the reſidue of the 
was \holven, that the death of ede Term(s determi 
thn theres no . and ſo the Limitation is void, vide 3 K 4 
Mar. r Fer If the Yusband and Mife had been partie 
emit , then the 0 8 of the Term ſhould go to the m ti 
the 8 the Yusband : and this ward (Termiuum) hall not be 
he Intereſt which is givea to the Yugband, but fos the time, 
2 to ſay, that if the Yusband dye befoze the fc2ty years expt 
Mike ſhall have the. relidue fo2 fozty years; and it is reaſon to mit 
conftrunion rather then to conftrue the laid part of the'Deep-tob 
Foz if in the conffruction of this Gꝛant, the Term hall be taken f 
tereft, then the Limitation ſhall be void. And in all Gzants; t 
ſhalt be taken nioft bencficially foz the Gzantee, and mot trot — p 
the Gzantar, eſpecially ut res magis valeat quam pereat: And 
verall Gzants ant ſeverall Termes: Wut it ſuch matter he: | 
Wife not named in the Deed, all is von, foz it 3 —— 
Term chall begin, and it cannot veſt during the par - 
not certain, whe nde the Oban Hallſurviteths; — 2 
VValmeſly and id Limitation is meerly __: 
mer granks all his Term 15 7 many years as r * 
the ſame is a void Grant, foz the Leſſee may over-live all the e s 


Gawton and the Lord 219 
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| "hen it is incertain when it ſhall begin: And in this Caſe this ward Term, 
ſhall be taken foz the Antereſt, and not foz the time, vide 35 H.8. Br. Con- 
\ ditions 203. vide C. 2. part, in the Recoz of Chedingſtones Caſe , this Caſe 


vouched · 


Mich. 32, & 33 Eliz. In the Common Bench. 


CCCI. Gawton and the Lord Dacres Caſe: 


| t was ſaid by Periam Juſtice, and not denied by any, that if A 
make J. S. my Auvitoz, generally fo take Accompts of all my Baplicks and 
- Receivozs, that he is not a ſufficient Auditoz without a Patent; foz when a 
unn is made an Audit oz generally, he is an Dfficer, and an Dfficer cannot 
be without a Deed. But if a Bayliff, oz Receiver be accomptable to me, it 
4 as cleer an the other ſide, that J may appoint one fo be my Auditoz to- 
\ take the accompt of him, pro hac vice by wozy; which Anderſon granted: 
But if he afterwards fakes an actompt of any by fozce oz colour of the faid 
Warrant without my Commandment, he is not a ſufficient Auvitoz to ſuch 
intent, either to take the accompt, oz to aſſeſs the arrerages if the accomptant 
be ſuund in arrear, oz to make allowance if he be found in Surpluſage : And 
by him, If one become my Baylitt of his own wꝛong, without my. appoint- 
ment, he is accomptable to me, but J am not compellable to make him any 
allowance fo2 his Expences about my buſineſs. And if I alligne to ſuch Bay- 
liff of his own wrong an Auditoz, he cannot make allowances of ſuch Expen⸗ 
ces. Anderſon, It my Audito2 make allowance to my Wayliff foz any colla- 
terall Expences, which he hath expended in my affaires,which do not concern: 
my Pannoz, wherof he is Bayliff,ſach allowance ſhall not bind me. And note, 
chat in this Action the Plaintiff declared that he was Bayliff to the Defendant 
of certain Bannozs,Receiver of certain monies, and ſo retained, ad diverſ# ne- 
— : And upon accompt the allowance was made unts him 
fag his Board-wages, and other Expentes in riding Circa negotia. Aud by 
Anderſon, theſe allowances ſhall not bind the Defendant ; foz as BapliEofa ,, 
Bannoz, no Erpences ſhall be allowed unto him, but thoſe which the Wayliff 5 7 47 
Ah erpended within the Panno2 : And ik A retain one to ge about my bu- 
lineſs, he is not accountable. Windham, If I retain one to follow my buſi- 
nels, and deliver to him money to disburſe in ſach buſineſs, he is accounta- 
Me. Anderſon, It is ſo truly, but it is not in reſpect of the ſaid Retainer, Dcyiſcs- 
bas he was Receiver, and if he expend moze then he hath received, he doth 
Agent Warrant and no allowance ſhall be made unto him. Af the Bap⸗ 
he loand in Dur pluſage in the concluſion of the accompt , the Aupitoz 
ts enter. Allocator ſuper determinationem Compt. in ſurpluſagiis, fo 
i ſuch and ſuch Expences, allocatis allocandis upon the next accompet : 
Kin this Taſe it appeared upon the Evidence, that the Entry upon the 
Wihe acompt was, And ſo-he is in Surpluſage upon the determination 
accompt twenty fix pounds: But the Auditaz being examined, ſaid, 
as net his meaning to allow unto him ſo much, but onely to find and 
ee certainty of the whole accompt, and ſo refer the allowance of it 
A tendant to whom he was Auvitoz : and upon. that the Court ſaid to 
i ther beleived the Auditoz, that they ſhould find againft the 
FSI, fo; upon the matter here is not any accompt, and ſo no allowance 
= owance if it had been accozving to Law ought to be entred, befoge 
or, Kc. and ſuch allowance is as a Judgment, but here is not any al- 
ute, tos the Andito2 did refer the ſame to the Defendant : But if the Au⸗ 
. \Tdithnat Live credits to the as 5 | Sn Court „„ 
m1, if 0 


[ Debt upon Surpluſage of an Accompt by Gawton, againſt George Loz0 
Dacres ; I 
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Chamberlayns Byne and Playnes 
3 Caſe. | Caſe. | 


it ſpecially that the party was Auditoz without Deed, and the finding wks! 
accompt as it is ſet.down in the Declaration, and the manner ck f 
cloſion of it. viz. That the Plaintiff was in Surpluſage upon the het 
nation of the accompt foz his Trpences in riding Circa negotia defend 
tis;and foz his Board-wages twenty ſix pounds. "4271 


. — 


Mich, 32, & 33 Elis. in the Common Bench, 
ccc. Chamberlayns caſe. 


oben Yep, 12h | Nthis Cale it was moved, whether Beats taken in Withernam;-mj 
20, 143, uſed and wozked by the partio as his pzoper Beaſts : And it was laid 
Court, that Beaſts viſtrained,' as Cuwes, could not be milked, nu 
wzoucht, but they ought to be put in the Pound open, and there the 
might milk them and fodder them. But if Cowes be taken in Withen 
Cell taken betauſe thep are delivered ts the party in lien of his own Cattell;'hy 
in hen, milk them oz if they be Oxren. oz Mozſes reaſonabip wozk them, othy 
worked. he ſhould be at great charges of keeping and paſturing of them. and 
34/2», 295 fit; oz conſideration foz it. Anderſon, At ſhould be a great inconvenience! 
280, Common-wealth : Foz if the Cowes are not milked, the milk is 
alſo the Cowes impatred thereby. | | 4 
0 46 
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Afumplic, I Nun action upon the caſe by Byne againſt Playne, the Plaintiff 
that whereas he himſelf had recovered againſt Thomas Ward in the 
/ (79. 7/9, ob the QAuten inScuthwark, holden befoze Omeſley Steward there fo the 
02bfiLondan, the ſumm of twenty pounds, and had obtained out of £ 
Cent a Laveri facias directed to the Bayliũ to do execution upon the 
ot the laid Thomas Ward, which then were in the poſſeCion of the ſaibÞ 
titt atid where the ſaid Waylif by vertne of the ſaid TWait was ready to 
dont execution of the ſaid Goods ; the Defendant came to the now la 
and aſtumed to him, that in conſideration that the laid Plaintiff £ 
verits the Defenvant the ſaiv Goods, that he would in fourteen naſe 
Michaelmas ne xt pay tb the Plaintiff twenty pounds, o2 otherwiſe diy 
him the laid Goods again, if in the mean time no other makes ith 
them, and p2ove them to be his own Goods. And further, that the 
Halt have free ingrefſe aed regreſſe to a Chamber in the houſe of the 
daut in the mcan time · And upon Nor-afſumpfic pleaded, it was: fd 
the gur, that ſuth a Reeovery was in the ſaid Court, and that the! 
dant did alſume, t. But they further ſay, that befoze the ſaid Reco 
aid Thomas Ward was poſſeCed of the ſaid Goods as of his own pat 
And, by Deed indentov,ſold them to his Bꝛother R. Ward, in con 
a vertain ſumm of manoy, with a Proviſo, that the ſaiv Thomas Wal 
vathttanung the faty ſale ſhould have the poſſeCion of them foz fail! 
which are not vet erpived, paying to the ſaid R. Ward twenty ſhilli 
voare, and it, at the end of the ſaid four yeares, the ſaiv Thomas did 
laid ſumm ot nioney to the ſaid R Ward, that then the ſaid ſale ſhoul 
And they further ſap, that the ſaid Robert Ward made Title to the la 
by vertae of tho faidſale. Exception was taken to the Decia ian 
it was not ſhewed'by what-authozity oz Title the Court mas holveits! 
theweth, that the 3Baylif was ready to do Exetutien upon the las 
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3 Vandrink aud Archers 


Caſe. 


And not che ww where the the ſaid gaods then were, buf the ere] tions! 72755 not 
n theſe matters are but inducement and Figs refine 9. the ackldn. 
and not the matter, a: ſubſtance of it-2 Anather exception was taken, becaule 
* requelt is not ſufficiently alleadged : Licer ſpins requifitus, but that 
, not allowed, foz here the Affumplit is to kam at 8 tertaine 
u the requeſt is not materiall, but whete @ Kequeft? fs pattell of 
any there an expzefſe- Requeft ought foe taxed, as if the Payment Reals 
ſheald be upon Requeſf. As to che matter in Lath, here is not any conlide⸗ 
tutto, fo2 the goods were ndt ſubjeq to execntion;/foz Thomaz Ward had but 
zſpeciall pzoperty in them, but the geurtall pzoperty was in R. Ward, and 
ſonocanſe to deliver them back to the Plaintitk, and here by the Uerpic the 
bam title (s pzoved, lag pzoof ought to be by Wervict, wich ſee Perk. 134. 
1, K 7. R. 2. t. Bar 241. Fes it appeareth, befu2e the faid Retot ty, Thomas 
fold the goods with pꝛomiſe, ut ſupra. Owen, Althsugh it be und that R. 
Ward had the generall-pzoperty, yet Thomas had the aft and p2eſennt pzo- 
„and that againR, Ward himſelfe, ſo that dur nt he fl folre yeaces 
Ward could not entermeddle with the gans i N us execution 
tan be had againſt him who bath Jurh a Tperialf pꝛoperte, bet chat is not 
th caſe here, fa here one who bath the poſſeſign'vt certain nod0s, delivers 
them to another, and in conſideration thereof, he to whom 45 Bay is 
made, pzomileth to re-deliver them unte the 0 , 02 to pay fo much mon 


this is a good conſideration, wherra"tawf rty 02 3 tle y he hath w 
makes the Delivery. And of that opinion v8, £03 it 5 
as that the Plaintiff had a poſſeſſion of the 


omas Ward had a ſpeciall- pꝛaperty, and bet 9 85 lon 
whargeable to an action of the [aid Thomas Wack, be 85 
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e ſaid goods by baytement oz Troter, 1 goods com 


by Tro ver, and he deli deroth them oveb, 
ee The Delidery er wie goods fr 
vat ors od conſideration, and the Defendaitf hath | 
. wi qu the pzoperly- of. the goods is not to be t : 
ſt | fo the Defendant is the oni matter; 
> goods to the Deſendant, ad the 4 | 
ket, 15 k —— as Men 
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Vandaink avd Archers 
Lege ; 
ſur le caſe, 109. In an adion upon the caſe the Plaintiff declare: 
Wfenvant found the goods of the Plaintiff, and delivered them toy 
known, Non deliberavit modo & forma, is no Plea, but he onght ty 
guilty , and in an action upon the caſe, the Plaintiff declared, t 
poſſeſſed of certaine goods, ut de bonis ſais proprijs, and the I; 
found them, and converted them to his own uſe ; It is no Plea fag 
fendant to ſay, that the Plaintiff was not poſſeſſed of the ſaid goods 
pꝛoper goods, but he ought to plead not guilty to the miſ-demeangy, | 
in Evidence, that they were not the goods of the Plaintiff, and 
- action upon the caſe 113. The Plaintiff veclared that he was poſſe 
tain goods as of his pzoper goods, and loſt them, and the Defeny 
them and converted them to his own uſe, tbe Defendant pleaded, 
Plaintiff pawned the ſaid goods to the Defendant foz ten pounds, 
he detained them accozding to the ſaid pawne, and fraverſed the en 
and by ſome it was holden, that he onght to plead not guilty, and git 
peciall matter afogeſaid in Evidence; and 2. & 3. Phil. and Ma. 
The caſe of the Lozd Mountegle, in an ation upon the Caſe, the Þh 
clared, upon a Trover of a chayne of Gold, and that the Defendant 
it to perſons unknown, the Defenvant pleaded, That ipſe non vendid 
& forma, any upon that the Plaintiff did demur in Law, and ſee 37, 
here goods come to one by Trover. he ſhall aot be charged fo ang 
foz the time he hath the poſſeſſion ; But that is to be intended in; 
of Detinue, and not in an action upon the Caſe, fo2 ſuch action upon 
is not gzounded upon the Trover , but upon the miſ-demeangz; 
the Converſion. And as to the other Plea it is utterly inſufficien 
Plaintiff declares of a Canverſion, and he pleads a poſſeſſion, that 
wayes reaby, and ſo doth not anſwer to the point of the action,” 
Serjeant, to the contrary, and he conceived foz the firſt Plea, fl 
direc anſwer, fo2 he hath juſfified his ſale to perſons unknown , fu; 
bath bonght the goods of one Copland whoſe goods they were, and 
the Plaintiff hath demurred upon / the Plea, he hath confeſſed the t 
-matter contained in it, ſcil. that the pzoperty of the goods was to! 
and ſo in the Defenvant by the ſaid (ale, and then he hath good cal 
vert them td his own nſe by ſale oz otherwiſe ; And he conceived, 
is a difference, 27 H. 8. 13. betwirt Baylment, and Trover, foz 1 
Trover, the party is not chargeable but in reſpect of the poſſeſſion, | 
ing removed, the action is gone againſt the Finder, foz he who find, 
is not bound to keep them, noz to give an account foz them. And h 
caſe repozted by Dyer, 13. & 14 Eliz. 306, 307. R. Fines bzought i 
upon the caſe, and declared, he was polſe(Ced of 1 Bawke, as of 4 
goods at W. and caſually loſt it at B, and that it afterwards caſualk 
the hands ok the Dfenvant by Trover, and that he knowing 
Plaintiffs awk, ſold the ſame foz money to perſons unknown. 
fendant pleaded that the Yawk firft after the lofing of it came to ij 
one Feoffryes, who ſold it to one Rowly who gave it to the Defe 
who ſold it to Poulton, and the ſame was found a ſufficient Bar, a 
where goods, as Dren o2 Yozſes come to another by Trover , tha 
be charged to keep them and paſture them untill the Dwner claim 
and therefoze it is not reaſon but that he diſcharge himſelfe. by the 
the poſſeſſion of them. Any as to the other Plea, the matter of th 
good enough, and the defect is but in the fozme, which becauſe the; 
upon his Demutrer hath not thewen to the Court accozving to the Mi 
ſhall not fake advantage of it, but the matter of the Plea is ſuffi 
the finding, and the otker to deliver it to the Plaintiff. Anderſon, 
Foz the examination of the.inſufficiency of this Plea, the nature of! 
and the cauſe of it is to be conũdered the nature of the action, it is a 
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3 Eaſe. _ 
85 « the taufe, the Etoder, and converlion; Then foz the latter 


reavinelſs, to 1 5 5 It cannot be any anſwer to the Declara; 

7 2 this action is not N to 2 Detinue, where the 
gt ſelte is to be kg foz in ſuch caſe, the Plea had been good; but 
Converſion is. the (pe ciall cauſe of this Action, which by this Plea is not 
2 fo2 17 other Ptea, Ag Declaraffori 18 not anſwered by it. But 


15 . 
«ron E E to ths goods 
maſs might ic the een 1 i laintiff derlarcs I cons 
don of his own goods, and the Defendant 1 my becauſe the pzoperty 
* hoods thas in a ftranger who ſold them to him, whith tannot be any 
rande im him without a Traverſe, unleſſe he had ſhewed, þ that he bought 
an open aurket, and then uydn ſuch matter he might well have juſti⸗ 
he ho Cntrin and as to the other Plea, the ſame is naught alſo, foz the 
e nit in demand, and then the ſaid ies is not p2oper to ſay, that 
todeliver them, foz damayos only tos the converſion; are in 
ths C00ds themſelves, and therefo2e the ſame is a Plea but by oy 5 
| . He is ready ta deliver, Ergo, he hath not converted, and pet 
+ nota good argument, foz if a man find my Yezſe; and — 
225 he becomes Lame, on otherwiſe by erte kibe travell miſ-uſeth. him, 
5 1 is the wozſe t Be may be ready ta deliver me my 
ſuch ana — — — a Con? 
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it way be ſaiv, that 

1 NN to the "Judg- 
tHheCoart: Walm. Juſtice, The latter Plea is clearly in-ſufficient, 
Ent art h6voubte of it, foʒ he conceived, that the ſale of the goods is 
Canverfion £/ Anderſon, The firlt Plea is, ut ſupra, and nothing in that 
1 — traverſable, ka all the Plea way be true; and yet the Des 
x . any that afterwards 
a r and ds 
. poem confeſſed, and not ſo 
krionty and by him, the ſale to-perſons unknown is 
50005 ſale is his own Aa, and it cannot be but he muſt have 
he buyers, and therefeze he ought in his Plea to ſhewtheir namss 2 
nitrary to that matter as to the naming of the briyers, fog it would 
thing to a Draper to take notice ot every one who buyecth an 
ud h of bim: And alterwarvs the ſame Terme Juvgment was gl 
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CCCV. Walgrave againſt Ogden. 


Trover and 2 action upon the caſe was bzon 4 n a Trover a d onde 
Converſion. ALL L of Butter, and der che by negli my Ae 
5 % hem, they werd rome ot ittle value, upon which there Was 

e nLaw : And bythe opinion-of the whole Conrt upon this matter” 
lieth ; Foz a man.who tomes to Goods by Trover, is not bound to Ref 

| fofafely, as he wha'comes to them by Baßlment. Walmeſley, At 

my Garments, and ſuffereth.themto be eaten with Poathes by the h 

and, 223 Keeping of them; No Action lieth ;_ but if he weareth my Gar nents, 
| therwiſe, foz the wearing is a Converon. * ya 
E! Ehm { * 


Mich. 32. & 3 f Elz. in the Common Bench. 45 
CCCVI. Allexander and the Lady Greſhams ca 


. TEE | 24 7406S 
Debt for arre- Lice Allexander, Adminiſtratr ir to her lat Husband, b2onght 1 
rages of annui- Lot Debt foz the arrerages of an Annnity, againſt the Lady Grit 
ty cutrix of Sir Thomas Greſham her late Husband, incurred in the 
of her late Pugbarid-Sir Thomas Greſham : The Defendant ple 
the had fullyadminiftred ; the Plaintiff replyed,Aſets, ſcil. Chat 
tendant had divers Goods in her hands not adminiſtred. which weret 
of the laid Sir Thomas at the time of his death, upon which ther n ery 
ſue. And it was found by ſpectall Werdic, that Sir Thomas Greſhy 
ſeiled of divers Pannozs any other Lands in Fee, deviſed them h 
Will to his Wife the Defenvant, to uſe at her cwn pleaſure : An 
ſaid Will requeſted his M ile to pay his Debts and Legactes aun 
it was found, that at the Parliament holden 22 Eliz. a pꝛivate Ad'wa 
by which it was enaued, that the ſaid Lady ſhould take upon her . 
of all her Yusbands Debts, and fag the v e thercof;the ſhall ſell! 
Land as will veild ſo much . mony” as will ſerve. foz the payment of 
Debts , and if the ſhall faile therein, that then certain Commiſſigns 
be appointed foz the ſale of ſo much Land, &c. and fo2 all ſuch Debit 
ſaid Lady ſheuld not acknowledge to be good and true Debts, that 
Creditozs to wham they were vue, ſhould repaire to the ſaid Comm 
and they ſhould determine both of the certainty of the ſumm of the d 
and of the Damages foz the 'fozbearing thereof: and that afterwards 
Creditozs ſhouly have their remedy againſt the ſaid Lady fog ſuch 
money lo agreed upon by the ſaid Commiſſtoners : and found the 
large, and that the ſaid K aby Greſham had ſold cextain Lands par 
Poleſſions of the ſaid aur Thomas, by which ſale ſhe had received! 
of twenty thouſand. pounds, which yet is unadminiſtred fo the gen 
of it. And if upon the whole matter the ſaid ſumm ol twenty thoulani 
be Allets, thonthey find/foz the Plaintiff, but if not, then fo2 the Dt 
And it was moved by Hammon Herjeant, that here is Aﬀets 
matter, and that by the Common Waw, foz it appeareth upon 
that the Lands were deviſed to the Lavy, to the intent that ſhe We 
his Debts. And althongh the words of the Charge are, that the 
requeſts the Lad to pay his Debts, the ſame in a Will voth aum 
Condition, and ſo the meaning of the De viſoz appeareth to be, tha 
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— which is tevied by ſuch ſale ſhaltbe *Allets, &c, 2 H. 4. 21, 22. A man Aſfets. 
eſt Feoffment-in Fee to divers 'perfons , upon condition that they ſell 
elan and the money thereof coming diſtribute foz his Soul.. The Feot- 

_ the Feoffees (who were alſo 'Erecntozs of the Feotfoz) ſell the 
the mony thereof coming ts apjudged Aſſets. And ſee, 3 H.s, 3. And 
| it be not Aſſets by the Common Law, yet it is Aﬀets by the ſpeci⸗ 


tiite, which ozdaines, that the ſhall be charged with the Debts, and e, ha, 
dat the Lands ſhall ve ſolv. And it was faund by the Uerdla that ſuch Lands 920 
were ſold, and ſuch money levied upon the ſale, which are adminiſtred. 
Aud although the ſaid tweny thonſand pounds were never the Goods of the 
Ciſtato2, yet as the Caſe is, 3 H. 6. 3. Af Exetutozs recover Damages in 
of Goods ta ken away in the life of the Teſtatoꝛ, ſuch Damages ſo 
recovered are Aﬀets, Sv if Executozs redeem a Pledge with their own pꝛo⸗ 
per Gords, the lame is All es in their hands, by Kingſmill, Vavaſour, and 
Fiſher, 20 H. 7.42. And where the Execut oꝛs took of one wn was indebted to 
their Teftatez in a fimple Contra, the ſame is Aſſets, 3 And ſee many 
Caſes of ſuch ſpeciall Alſets, 7 Eliz. in Plowdens Comment in Chapman and 
Daltons taſe, 292, At hath been objeded, that the ſpeciall Aſets enaced by 
Parliament, do not maintain the generall Aſſets intended in the Illue, but 
he conceived, the ſame is well enough. As 27 Hl. 8. 21. In an Action upon the 
Statute of 21 H.8.fo2 that the Defendant hath octupyed Land to farm againft 
the Statute. The Defendant pleaded, Non tenuit ad firmam contra formam 
Statuti: And gave in Evidence, that he had taken to Farm foz the mainte⸗ 
* houſe, the ſame is a good Evidence, and ſhall maintain the Jſ⸗ 
ye, foz he vid not occupy againſt the fozm of the Statute: foꝛ there is a clauſe 
int eNfatute to that purpoſe.  Puckering Serjeant to the contrary, That it 
at be ſaid Aſſets by the Dtatute, and that the Plaintiff upon this generall 
Ave ſhall not take advantage of the ſpetiall -Aets enacted by Parliament: 
A here the Plaintiff hath not purſued the @tatute, fo2 in caſe the Delen⸗ 
ant | Al not confeſſe the Debt, by the Statute the Commiſſioners ought to 
ne of if, and alleſſe Damages foz the fozbearing, and then the party 
ide her remedy foz all as ſhall be ſo determined by the Commiſſioners 
paſſion of Debt: and becauſe the Plaintiff hath not followed the ſaid Sta⸗ 
ite, thoſe twenty thouſand pounds ſhall not be Aﬀets as to her, foz they are 
- natagreedofthe Debt, noz of the Damages foz it, but the Commiſſioners 
el ? dein ſale of the Lands, ſo as the money arising of the ſale cf any 
N nat be Aſſets but of ſuch Lands which have been appointed to be 
WW Ve 02der of the Commiſſioners. And as to the Common Law, the 
het Aſſets, but where Lands deviſed to be ſold by the Erecutozs fo2 
ent of Debts and Legacies, in ſuch caſe the money ariſing of ſuch 
es Adets. And ſce 9 Eliz. 264. Dyer, A man deviſed his Lands to be ſold 
Eretutoꝛs, and that the money thereof coming ſhall be diſpoſed in pay- 
[Legacies expzeCced in his Will, the Land is ſole;by Catlin, Dyer and 
=, the money thereof coming is Aſſets : but 4, & 5 Phil. & Mar. Dyer 
SW Law was otherwiſe taken. TWhere a man deviſed that his Execu⸗ 
dſell*his Land, and that his Daughters ſhould have ſuch poꝛtions 
==WM monies thereof coming; the Land is ſold accozdingly, the Daugh⸗ 
IM the Executozs in the @pirituall Court. In that Caſe a P2chibition 
i' is not a Legacy Teftamentozy, but out of the Land, &c. And 
SM p2inctpall cafe, the Lands are not deviled to be ſold, but there is 
Requeſt to his Wife, that ſhe would pay his Debts, without any 
SW 92 exp2elle direction, oz limitation, 30 H. 8. Land deviſcd to Cre, 
dt, and the money thereof coming to be divided between his chil⸗ 
e : the money ſhall not be Aſſets, and if it be not Aſets by the common 
th. [pectall Aſſets by a ſpeciall Law, the Plaintiff ought to have thew- 
the ame in his Declaration, and then to have maintained againſt the De- 
Was & fendant 
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& he Queen and the Biſhop 
3 of Yorks Caſe, 


fendant the ſaid ſpectall 4 T e the Statute ; As if in Debt nas; 
Obligation, the Defendant wil plead, Non eſt factum, and give in. 
dente the Statute of 23 H.6. the ſame ſhall not maintain his Plea of Nas 
factum, but he gught to have pleated the ſpecial] matter in Bar. Angis, 
H. 7. 8. Ho the Plainkitk here ought to have in her Replication ſhew 
eſpeciall matter upon the Statute. Anderſon and Walmeſly conceig 
the ſame is Aſſets within the Illue, and that the Defendant is charge 
Executrix, otherwiſe there is no remedy, and the Ac confirmes per 
Executrix, and o2daines, that the ſhall ake n n her the charge of. pa 

of Debts, and that the Goods and all the manies which come by ſal; 
Lands and Woons ſhall be Aſſets. And becauſe that by the ſaid Ag! 
ney coming by fale of Woods and Lands ate jayned together with thej 

of the Teftatoz in the ſame plight, all are in the ſame degree,.a 
equally Aſſets, Periam did not ſpeak to that, but Windham held, Tha 
Aſſets found by the Uerdic, ars not Aets intended in the Will, and thitk 
Plaintiff hath i gurſued the Statute, which makes ſuch matter Ae; 
was adjorned. | | 1... 
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Paſch: 33 Eliz: in the Common Pleas. 
CCCVII. The Queen and the Bifbop of Yorks Caſe. 4 


Quatre Impe- 2 Queen b2ought a Quare Impedit againſt the Biſhop of Lock 
dir, one Monck and counted upon a Pzeſentment made by him, Hen. 
O, 24% the right ol his Dutchy of Lancaſter, and ſo conveyed the ſame to the 9 
by diſcent : The Biſhop pleaded, that he and his Pzedeceffozs have < 
to the faid Church,&c. and Monck pleaded the ſame plea,, upon which ty 
Collation was ad Demurrer. And it was moved by Beaumont Serjeant, That ie 
ee => is not good, foz a Collation cannot gain any Patronage, and cant ik 
the Kine Alurpatton againſt a common perfon, much leſle againf# the Aug 
- £0:a Whom no Lapſes ſhall be aſcribed: and although the Queen is (oily 
Fo this Advowſon in the right of her Dutchy, yet when the Church bei 
void, the Right to pzeſent veſts in the ropall perſon of the Queen: an 
ſee the old Regiſter 31. Quando Rex præſentat non in jure Coronz tug 
currit ei tempus. Hammon Serjeant, By theſe Collattons the Queen 
be put out of poſſeſſion, and put to her W2it of Right of Advowſon ; h 
ſame ought to be intended not where the Biſhop Collates as O2vinar 
where he collates as Patron, claiming the Patronage to himſelf, fop! 
Collation doth amount to a Pꝛeſentation; and here are two oz thzee 4 
tions pleaved, which ſhould put the Queen out of poſſeſſion, although ih 
not be bound by the firff during the life of the firft Jncumbent. vide Bi 
re Impedit 31. upon the abzidging of the caſe of 47 E. 3. 4. That tk ! 
ſentments the one alter the other ſhall put the King out of poſſeſſion, a 
him to his TU zit of Right of Advowſon, which Anderſon denied. 
was holden by the whole Court, Mere is not any Pzeſentation, any th 
poſſeſſion gained by the Collations : and although the Biſhop voth col 
Patron, and not as Ozdinarp, yet it is but a Tollation, And thers 
great difference betwixt Collation and Pzeſentation, foz Collation id 
ving of the Church to the Parſon, and Pꝛeſentation is a giving and 
of the Parfon to the Church, and that makes a Plenarty, but not a coll 
And although that the Queen hath the advowſon, by the right of her N 
vet that makes not any matter, faz the perſon of the Aueen p2ivtiengethi 
wy d Tapacities: and therefoze Plenarty is no plea again the Nueen, # 
, (ca vain, ſeiled of the Advowſon in the Right of her Crown, oz of her Durch 
the King, when the claimes by Lapſes, it is otherwiſe. And afterwarvs Exc - 
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to the Wait, becauſe it is not ſet fozth in the Wait how othe Q Queen 
wth the Avvowſsn ; as where the King had Right to pzeſent by reaſon of 
— of the Biſhop in his hands, the WW zit chall lay, Ratione 
ne — tus Cant. nunc Vacant, oz Ratione Cuſtodiæ: And ſo becauſe 
this — is partell of her Dutche, the Wait ought to ſay ſo : And An- 
derſon thief Juſtice was of opinion, that the UWzit was good. enough, not- 
withſtanding the want of that clauſe, Ratione Ducatus, foz both waies it is 
good and ſufficient, generally, oz ſpecially ; oo pers a ar a man hath an 5 
fon in the Right of his Wife, an be Yusband gs a Quare Impedit, the 
— Gall be generall, ad ſuam |. Donationem, without the mention- 
Went. the ook of Entries 48 3. the Wit is generall, but 
4 is ſpeciall. And And there is the very caſe of the Dutchy of Lancaſter, 
and then the Wit is generall, but the Count is ratione Ducatus ſui Lancaſtr, 
And ſuch an avoidance of a Church, parcell of the „ may be granted 
under the Gzeat Seale : And ſee the caſe of the Dutchy of ncaſter in Plow- 
den to that purpoſe, and afterwards a Pzeſident was ſhewe in An. 32 Hf. ö. 
Where the W2 it was en the Count was Ratione catus. 


CCCVIII. Paſch. 3 JElic. in the Common Pleas. 


Pan made a Leaſe foz years to begin at the Feaſt of our Lady Mary, foz 8 
oneand twenty veares, without ſhewing the certainty at which Feaſts 
. n ur iſication. cc. yet the Leaſe is good enough, and the 
mop _ the certainty ofthe beginning ol the Term by his En- 
r 


the laid Feaſts theſaid Term thall begin, by Anderſon chief 
iam doubted of it. 


Paſch. 33 Flix. in the Common Pleas. 
CCCIX. Blagrave and Woods Caſe, 


I u adion of Treſpaſſe bzought by 445 againſt Wood, of Lands in Surrender to 
Totting in the County of Surrey, concerning a Surrender made to the che Steward 
uſeof Sir Thomas Holcroft, by Alice Pagnam, 7 E. 6. befoze one Forcet then out of Co 72 

Steward there: The Illue was, ' Af at the time of the ſaid ſurrender, the 3-- ße. 2 
ſaidForcet was Steward of the ſaid Pannoz.' And the Jury found a ſpeciall 
Uerdic, ſcil. That the ſaid Forcet citca 9 Aprilis, 7 E. 6. was retained by one 
Tar Pagnam, then, befoze and afterwards Lady of the ſaid Mannoz, to 
wh d there foz the keeping of the Courts of the ſaid-Pannoz, and 
, was onely by Wozd in the Countrey, and no Fee oz Annuity 
i the exerciſe of the ſaid Dffite: and that the ſaid Forcet, accozving to 
ſaidRetayner, had kept Courts there divers times. And further, that 
facha n and yeare at S. Dunſtons in the EaG, the ſaid Forcet took a Dur⸗ 
r entred in the Rolls the next Court : and that befeze that 
he took divers Surrenders as well out of Court, as in Court, and 
— divers Courts N And upon this Uerdig, it was moved by 
— Der jeant, Chat Forcet upon the matter found by the Uerdic, is not 
Steward, that may take Surrenders out of Court, being retained only 
92 although to do other Aas in Court he be a ſ ufficient Steward, foz in 
theCeurt he is as a Judge, and no body is to diſpute his Authozity there. And 
ur great difference betwirt a Steward of a Pannoz, and a Steward 
and a Steward of one Pannoz hath not as great an authozity as 
"Re teward of another Pannoz, fob a Steward of a Hanno: may take Sur- 
"rg in any place, otherwiſe it 4 where a Ste ward is retained 2 Keep 

9 3 dürt 
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228 Aſcew and Fuliambs 
3 Caſe. | 


— 7 gon Ying SET | — 
rts, fo th no authozity but to Keep Court, and all his power dow. 
Vide C. 4. part. 1288 4 2 he ha h of without. See 8 Eliz. Dyer 248. Drew Her * ad | 
30 Dame Hol- li. oo durt, amv not * 
erofts calc. contrary, Here Foreet upon this Netainder was Dfemard af 1 
the Lavy of the aano2, which Will ch alb nat be ſaid to be peterming R 
nothing to thy 
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a Judge, vet he may be appointev | 

ſelves to the arbitration ot others, now the los are Judges 
intent, and yet they may be appointed Arbitratozs,, and diſcharged 
red, 19H, 6. 6. 5 E 4.3. 21 H. 6. 30. hu that cannot by their away 
fer Arte / hold from one to another, 21 E. 3. 26. 14 H. 4. 18. and 17. by;( 
per and Skreen ; and ſee as foa Steward retained by maꝛd, 8 Eliz. ay 
ſte 12 H, 7. 25, 5,7. where a Bayliff of a Mannoꝛ may be appainten 
Deed, ſo of an umder-Shertff,- and vet he is a Judge. Owen Derjeanjay 
trary, ere Forcet at the time of this @urrender was not Steward, but 
Retaynder void. 1. No Fes is allowed unto him foꝛ the exerciſe of the ii 
Dffice, 3 H. 6. A Labonrer may be retained without pzomile of any da 
ry in certain, foz it is appointed by the Law. 2. Ye is not retain 
Deed, and although he may be retained without Deed to hold Court, praly 
vice, yet if the Retainer be fozlife, 02 faz yeares, it ought to be by ep 
Ve was retained to keep the Court, but not to be Steward, which thi 
tended to hold Court. and then when that is paſt, his authozity Mull ce 
then all which he doth afferwards is void. But if he had bee team 
Steward of the Pannoz, then the @nrrender taken ont of Corr 
well enough. 4. There is not any cuſfome found by the Uerdic, town 
ſach a Surrender taken out of Court, and then if the Surrender be ngt 
rantad by their cuſtome it is oy Yelyerton to the'crontrary, In a 
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and reall actions which concern Lands, the Suito2s are the Judges, 
perſonall actions under the ſumm of fozty ſhillings the Steward is J 
and although he bo a Judge, vet he may be appointed without Deed., 
whereas it hath been objected, that no Fee is appointed foz the exerci 
the Dffice, the ſame is not materiall as to dhe Gzant, but the party 
compellable without a Fee ta do the @ervice: and a man may be coy 
ted Bayli ofſach a Pannoz wirhant Deed, and yet moze doth apps 
to the Dffice of the Bayliff, then to the Steward: as if the Lozdof a 
no2 be beyond- the Dea, the Uzit of Right wall be direced to the 
of the Pannoz : andſee 21 H.. 36,37. Where the Sheriff, 02 Ste 
Manno may be without Deed: and here in the p2incipall caſe, the. 
ner is not to keep one Court, but to keep the Courts of the La 
Mano, ſcil. all her Courts, untill he be diſchaged. It was ane 


Paſc. 33. Elz. In the common Pleas? 
CCCX. Afcew and Fuliambs caſe. 


audita Quere- Scew was bounden by Statute fo Fuliamb, and there was not tw 
la, put to the Sfatute, and Trecutton was ſued upon the ſaid @tatul 
; > 50, 239, Connſoz b2onght an Audica Querela, and they were at Jffne, if tus 
( were to the ſaid Statute, and tryed fo2 the Plaintiff in an Audua Que 
the Sheriff of the city of Lincolne; And it was moved by Glanvill Wa 
That the Iſſae ought to have been tryed by the certificate of the P 


' FJennings and Gowers 
„. 


acknamiedgmant was, and not by Jury, which was 
of any ſach Statute was acknowledged oz 
aue tti two Deals oz not, and that is 
the Statute” ifffe is: Another Exception 
pas taken, | ok the Reeb2d, that the Ifine was 
tryd by the County of Lincolne, where it onght to be tryed by the County of 
the City of Lincolne, fon Lincolne only is in the Pargent, ut to that it was 
ſaid, that- ſuch is the uſnall fozme, fo which the Pꝛeignothozies agꝛeed, and the 
Fock of 18 E. 3. 25. was urged, where execution — - 3 
rded upon a Statut r e Katute 0 pay » 
rk 3. But the Dziginall Wait which iſſued to take the body of 
the Conuſoz Was 14. E. 3. And upon that Erro bzought : And the Court a- 
herd that caſe, but theſe two caſes do differ, faz there the Pzoceſſe was miſ- 
ev. not ſo here: And alfyough a Wit of Erroz may lye, vet the ſame 
not probe, but that an Audita Querela. may lIye alſo : And afterwards 

ment was given foz the Platntitk. 


Paſch. 31, Eliz. In the Common Pleas, 


Cccxl. Jennings and Gowers Caſe, 


$ the Caſe betwixt Jennings andGower, the woꝛds were; That if the wife 2/7, 
| the Deviſoz would permit one Wats ts enjoy ſach a Terme fo2 the 
Term el thee years next following, that then the ſhould hate all the reflvne 
$ Ooods and Chattells as his fole Exxtutrix, &c. Anderſon: cheife 
Julie conceived, That ſhee ſhould not be Executrix; Foz ſhe is to be Cxe- 
aan uppen a convition p2ecedent to be perſoʒ med befvze that hee be Exects 
rh Aud the condition is im poſiible to be perfozmen, and then thee ſhatl 
pr be Exectitrix, foz where an eſtate is ti be create upon a condition im⸗ 
pelible to be perfozmed, there the eftate ſhalt never come in eſſe, and here the 
anvition is impoTible, foz how can ſhee ſuffer Wats to enjoy the Terme foz 
hate pears, nert following, E the 3. years onght to be paſt befoze ſhe hath any 
either to permit! oz re litt, fo2 until the thzee years be encurred, ſhe can⸗ 
he Executrix, noz befoze the thee years expired can thee bʒing any qdicn 
Gzecutrix,fo herauthozity doth not begin befaze the thzce years be expired. 
Walt. Peri. & Wind. contrary; A à gꝛant upon a condition pꝛecedent 
iat take effec untill the condition be perſozmed, yet luch a conftrucion 
nat to ve uſed in this caſe, ſo the intent of the Deviſoz tn this caſe tall 
d: Ifthe condition had been, that if the wife will finde meat and dzink 
Wache perſon untill his death; That then thee ſhall be Trecutrix , ſhall 
ute Wite be Executrix till after the death of ſuch party 7 truly pes, foz 
oe thee ſhouly never be Exetutrix, which is utterle again the 
maning of the Teftatoz; fo it was not his intent that the Dxvinary ſhould 
r Adminiſtration of his goods in the mean time: And alterwards 
en changed his opinion, and agreed withthe other Juſtices: Periam, 
uteguent wozds p2ove directly, that the meaning of the Teftutoz was, 
ome his Wife Executrix immeviatty, untili thee were diſturbed by the 
* Wats, foz the wozds are, that if he refuſe to ſuffer the ſaid Wats to enjoy 
ur. Then his Son ſhall be his Executoz, which words imply, that by a 
- «ance made by the Wife her Erecutoz-ſhip ſhould ceaſe, and that the 
ud have it, which cannot pzoperly be if thee was not Executrix from 
| {+ And it is the uſuall courſe in the conffrudion of Wills, to 
er all the claules of the du ill, and to adjunge upon all the wazds of the 
nk and nat upon one part only, and ſuch conftruction the Judges uſed in 
tales of Param. and Yardley, and Welden, and Elhing. And „ — 
another 
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Palmes and the Biſhop of pe- - FLinacers 
5 terboroughs Caſe. X Caſe. 


another day Judgment was given faz the Mile; That per wag en 
ty, and her authozity Would not expec-untill the thzee yearg: 
pired,if not that a actual Kurbance can ba pzoved to be oz have b 
by the Wife againſt the WII of 1 . 
will receive ſach conſtruckion, that ſhee- Exetutrix un 
diſturbance of Wats. mn 4:4 108 ens: q 


Jon Paſch. 33- Elin. in the Comino "Mm on Pleas, _— 
ECCXIT, Palmes aud the Biſbop of Peterboroughs Caſo," 


Quare Impe- | l ol "x 
7 N a Quare Impedit by Margaret Palmes 
Fs  / + who pleaded, Chat the Platt ent. 
, Bichop asked if he were within Orders g th atterg 
becanſe the Pꝛeſentee could not ſhew the p his D2vers,he refil 
And commanded him to come another time and ſhew to him his De 
that the Pꝛeſentee did never do it, no otfered to the ſajd Biſhop his i 
ders, without that he did diſturb him in other manner. And by Periam an 
Reruſall et derſon it is no Plea, foz upon his awn ſhewing the Defendant is a vil 
he Biſhop, Foz although that the Statute af 13 Eliz. requires that no man hill 
2:44.75 mitted to a Benefice with cure of lonls, if he be not a Deacon, yet! 
. tute doth not extend, to compell the Clark to hem his Dzders, ant 
* 1 Kb . he foz ſuch a frivilous cauſe doth refuſe fo admit him, * 1 
C ο⁹ - dikurbance; Anvaſterwards exception was taken to ide Count, 
that the Plaintiff being Tenant foz life of the Avvowſon.of fhe.gil 
2 had not alle adged any Pzeſentment in her Husband oz ar 
nceſt62s, but only in her ſelfe, But that was not allowed, faz! 
bath been lately over-ruled in this Court, in the caſe betwirt Speco 
Biſhop of Exeter, t 8 H. 5.4 adjudged accozvingly,vi.o H.. 23, A 
of the count was, that the court was good ng th 
tion: As to the matter of the Plea the court doubted of it,foz the plea 
the Biſhop demanded, of the clark pꝛeſented, his Letters of Daders,4 
Teſtimoniall, of his good behaviour, and his Letters PiTive, and he 
ſhew them bat requeſted of the Biſhop the ſpace of a week, to ſatistie 
chop in thole points, which was allowed unte him, but he ne ver x 
fo2 which cauſe the Biſhop afterwards refuſed, &c. And it was ſe 
Plea, That the clarke who is pzeſented, ought to make p250f to-the 
that he is a Deacon, and that he hath D2vers; othertyiſt by the Statt 
Eliz. the Biſhop is not bound to admit ſuch Clarke, but the @tatuſ 
compel! the Clark to ſhew his Dzvers, foz perhaps he hath loſt the 
his Oꝛders ſhould be pzoved, it was much doubted: Anderſon, 
may examine him upon oath, if, he hath Oꝛders oz not; But as 
ters Tefſtimoniall of his good behaviour and ſufficiency ,' th 
ought. to examine the ſame himſelfe, and if he give day and dels 
miſſion becauſe he is not reſolved therein, he is a Diſturber if ths: 
come to him in a convenient time: And the 1Biſhop cannot refuls-a 
foz the want ol Wetters Teftimoniall. | G44 33 
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Paſc. 33. Eliz, in the Common Pleas: 


CCCXIII. Linacers caſe. 
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< I Nan Audita Querela bꝛought by Linacer, It was ſaid by adeth 
Jufics, That if a man be in execution by his body and Lanvs uin 
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Brownſall a Tylers Ward and Knigts | 231 
; Caſe. Caſe. 
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va 


9055 If the Berik permit the Conaſoz to goe at Liberty, yet the Erecu/ 
| it the Land is not diſcharged ; But if he goe at large by the conſent of 
a naſe, then the whole Execution is diſcharged : And the Connſoz Wall 
Mite his Lanai pzeſentiy. : 


paſch. 33 Eliz, In the Common Pleas. 
CCCXIV. Brownſall 26d Tylers Caſe. 


Caſe was, that Tenant in tail bzought a Wizit of Entry, Sur diſſeiſin 

and the W2it was generall, and it was moved, if the M zit was good 

and 21 H. 6. 26. was vouched, where it is holden, that the Wit onght to be 

ſcil, to make mention of the tail: But & was holven by the Court,, 

that the generall W zit is good enough. And then the count ought to be ſpe 
ciall; vi; Fitz, 191. . | 


Trinit. 30. Elix. In the Kings Bench. 


cccxv. Ward and Knights Ceſc. 


en action upon the caſe, the PlaintifF declared, That whereas Loſtock 
ofthe Pannoz ol E in the County of Suffolk is an ancient Towne, Toll. 
andancient Demeſne of the Crowne of England, and that, time out of minde, -. % 
vc. all the men, and Tenants of anctent Demeſne ought to be quittev of 
(mall places within the Kealme, faz them, their Goods and Chattells, 
A. Ind whereas the Queen by ber Letters Patents the tenth of Septem- 
pthe nineteenth of her Reign, commandedali Payczs, Bayliffs, Conſta- 
ke, to permit and ſuffer the men and Tenants of ancient Demeſne, ta 
Toll, Purage, and other ex-actons throughout the whole Keatme ; 
mihereas the Plaintiff was an Arthabitant,and Tenant in Loſtock afozes 
al; and ſuch a day and yeare carryed his Goovs to Yarmouth in the ſaid. 
n the Defendant not ignozant thereof, had taken and tarryed away a 
ie of the Plaintiffs goods, of the value of eight pounds foz Toll, to his 
wage, &c. The Defendant pleaded by Pzoteftation, that Loſtock was not 
cient Demeſne, and by Pzoteftation that the Tenants of ancient De- 8 
Ane ought not to be quit of Toll, he laid, That the Tawne of Yarmouth Preſcription. 
Sanancient Bozough, and that they had been in-coapozated by the name of 
0% and Burgelles, &c. And that they have had, time out of minve, 
$20 Dfficer called a Water-Baly, and that, time out of minde, &c. 
27d their Pzedeceſſozs have had and taken Toll of the Tenants and 
ants of Loſtock, foz any of their goods bzought thither to Merchan⸗ 
A and if it be not paid, they have uſed time ont of mind, to viſtraine 
weir Water-Bayly : And laid, that the Plaintiff ſach a day bought 
Dm Towne of Yarmouth , two thouſand weight of Cable Kopes 
i which there was due foz Toll fly pence, foz Murage fix pence, 
unge four pence, andthe Defendant being Mater ⸗Bayly demanded 
Spuantif the ſaid fumm which he refuſed to pay, foz which he took tho 
" nomine diſtrictionis, foz the ſaid Thzonage, &c. Golding foz tet 
i the Defendant hath not ſet fozth in himſelf any anthozity to demahe 
© vv: F02 he ſhews, that they have uſed to diſtraine by the ir Watnd 
ut not that they have uſed to demand it by him, and it map be, ter⸗ 
de ſeverall Dificers, one to demand it, and another to diſtraine fozhat 
ore when a man demands a thing againſt common Right, he. it: n 
| | o 
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Ward and Knights 
4 Caſe. 


, e | m 
Te jeſcription to have Toll of the Tenants in ancient Demeſay 
nof have-a lawfüll beginning: As 21 H. 7.40. The Load. of g 
ſaves, that he hath had a Pound within his Mannoz, time ont of mi 
And that he hath uled to have of every one who bzeaks his Pon 
pounds, the ſame is a, void cuſtome to bind a ranger, ko it canngt! 
lawfull beginning, and ſee 5 H. 7. g. b. One p2efcrived, that it any 
be taken in ſuch a place, Damage Feaſance, that he might dickraig 
and put them in Pound untill the Dwner/hav: made amends, at the 
him who diſtrained them, the ſame is a void Paeſcript ion, foz it cam 
a lawfull beginning, and time cannat make ſuch a thing to be gan 
Bing may gzant Lollage, ee not to the pꝛe judicec 

as 22 E.3.58, The King cannot gant to one Thegough⸗ toll to paſſe 
ways,foz it is an,oppzeſlion to the people, fo every Yigh-way ſhil be g 
to every one, ſee 6,5 $i rants 53. and here the Tenants of anci 
meſne are quit of Toll by the common Law, and not by Pzeſcriptin 
ſee Fitz, 14 and ſuch Tenants have an Inheritance in ſuch Liberties, 
the King by his g2ant cannot take away, then if it cannot have a law 
ginning, it cannot be good by P2eſcription ; alſo this Pzeſcription i 
the Common-wealth, therefoze it is a void Pzeſcription, and the Cay 
wealth is much reſpected in Law, and things which in themſelves are 
able by reaſon, are not juſtiſtable if they be injurious to others, as 2x 
8 E.4 18. Fiſhers may pꝛeſcribe to day their Nets upon the Lands of 
and none can pꝛeſcribe againſt ſuch a Pzeſcription, ſo here, all Land 
are ancient Demeſne, are holden in Socage, ſo as they were all Y 
men, who manured their Lands foz the ſuſtentation of the Rings 
to which they had ſuch pꝛiviledges to be the better able to follow theit 
bandzy, and therefoze to diſable: ſuch. pzofitable Subjects, and to pzeſe 
gainſt theſe Liberties and zi viledges, is to take away the name of! 
Demeſne, and to make their Wands at the common Law. Hobart ce 
To ſhew the anthozity to demand is not neceffary, foz our Pzeſcription 
upon demand to diſtraine: Foz the common Otkicer hath-anthozity 
mand, foz they cught to demand it, who ought to take the thing dem 
and thoſe are the Bayliſfs and Burgeſſes, and then when their WMatet 


doth it, it is as much as if it had been done by the cozpozation, which ler 


3. 17. The Paydz and comminatty of Lincolne, bꝛought an acion ofcol 
againſt the Mayoꝛ and Comminalty of Derby, and declared, that the 
and comminaltꝝy of Derby had covenanted with the Paycz and commil 
Lin. that they ſhould be quit of Burage,Pontage,Cuſtom : Toll w 
Towne of Derby, ok all Perchandiſes of thoſe of the Towne of Lincols 
further declared, That IW andH M, two 1Burgeſſes of the Tow 

had taken certain Toll cf certaine Burgeſſes of the Towne of Linco 
Exception was taken fo this Declaration, becauſe they had alleadge 
king of ſuch Toll, not by the cozpozation of Derby, but by I and H,two 
Burgeſſes of it, in which caſe the Plaintiffs might have an agion of 
againſt the Burgeſſes, fo2 the act of any of the cozpozation is not the bil 
of the covenant, made by the comminalty, but it was nvt allowed; fs 
common Dfficer of tye Towne doth anything foz their common uſe, 
intended ſuch thing was done bythe Officer, it is reaſen all the N 
anſwerable foz it, and the whole comminaltp by intendment cannot « 
one time totake, &c. and ſo in our caſe, foz as much as the cozpozation 
to make the demand, and their common Officer doth it to their aſe; th# 
is the act of the whole -cozpozation. As to the matter in Law, we hav 
ded ſpectally ; That we took Toll only of thoſe things which are bzoud! 


Dead by Perchants, and not otherwiſe, and J concti ve that Tenants in 


authoaity expzelle in the whole: And as fo the matter in N 
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_— Landaſter and Lucas 
Caſe. 


aun Demeſne,are not diſcharged of Toll top all things, but only fo2 ſuch 
Sale re. their Tenements, oz are bought foz their Tenements oz 
lies th 
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ere, and their ſuſtentations ,acco2ding to the quantity of their Te⸗ 

*nts, 9 H. 6. 25. 19 fl. 6. 85. Ther ſhall be quit of Toll, of all things 
(1d and bought coming of their Lands, oꝛ foz the manurance of their Lands: 
H. 4,111. Lenan's of ancient Demeſne, ought to be quit of Toll fo; 

02 Beaſts bought and ſold foz tillage, and manurance of their Lands, 

foz their ſuſtenance and maintenance of their Families, and fo2 putting 

to Paſture to make them fat and moze vendable, and ſo to ſell them, 

gc. And ſec accoꝛdinglp, F. N. B. 224. D. See Crook 138. 138, 28 Eliz. A 
Judgment was given for the ſaid parties, fo: the Plaintiffs: but there the 
Plaintiff declared generally, and the Defendant did demur in Law general⸗ 
ly wherefoze by common intendment, the Tattell were bought foz the til⸗ 
* and manuran ce of their Lands: Foz there it was not ſhewed (as it is 
hat it was to Perch indize: Alſo we have juſtiſied, not only foz Moll, 

vat alſo foz Trouage, and that they have not ſhewed, and therefoze as to the 
Cronage our juſfification is good enough, foz their pꝛiviledge ſhall not be 
d to extend beyond the woꝛds of if : As the pziviledge of the Law 

is, That if J leave my hozſe at a Smiths Foꝛge to be ſhod, there my Voaſe 
cannot be diſtrained, but if J oz my Ber vant take the Sadle from the Yozſes 
back, and lap it in the Smiths Fozge, the Dadle may be diſtrained. Then 
dert arr kus cuſtomes meeting together, and to bgin together, and the one 
ws not befoze the other, then the particular cuſtome ſhall ſtand: And J 
conceive that by the UW2it, de exonoratione ſect. Fitz. N. B. 161, b. The 
Tenants in ancient Demeſne, have not alwa yes ſuch pziviledges, foz the 
aith, quod ſi ita ſit, then, &c. and niſi ipſi, & eorum anteceſſores te- 

| em manerio venire conſueverunt temporibus retroactis, and ſee 
theme matter in the Regiſter, 181. And afterwards, Judgment was gi, 


querens nihil ca piat per billam, foz the Juſtices were of opinion, 
at Tenants in ancient Demeſne ſhould pay Toll, foz their Merchan⸗ 


Mich. 32 & 33 Eliz. in the Kings Bench. 
CCCXVI. Lancaſter and Lucas Caſe. 


EEE: 


T Reſpaſſe was bzonght fo: entring info the Parſonage⸗houſe of Ringhall, Leaſes, 
-& and divers Lands appertaining to it; The Defenvant being Farmoz 
We Parſonage, pleaded, Not guilty ; and the Jury found, that one Tyb- 
vaWas Parſon of the ſaid Church, and that one Aſh and Dorothy his Wife, 
mel and Drauſfeild were Patrons of the ſaid Church, ſcil. Aſh and his 
li 7 of his Wife, Wivell as Lenant by the Curteſie, the Ke- 
«unto his Son, and Drausfeild alſo as Tenant by the Curteſie, but with- 
Nee by his Wife, &c. ſo as the Inheritance of the ſaid Parſonage was 
mel and Ach: and afterwards the Biſhop of Cheſter being Oꝛdinarp. 
"arſon and Patrons, 4 E. 6. joyned in a Leaſe of the Rectozy (which 
$2/Was Yoyy as to the UWlife of Aſh) to S. who aſſigned it to the Defen- 
Al the Lefſo2s dyed : and further found, that Aſh and Wivell were 
Moe the Patronage, and that the Church being vopd, the Pꝛeſentment 
$10 the Biſhop by reaſon of Lapſe, and that the Sncceſſo2 of the Bi- 
hey Kd Collated his Clark, Cook _— And he conceived pens 
y 4) We | V . 


8 
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Lancaſter and Lucas 
3 Caſe. 


Attorncment, 


now Jncumbent ſhould avoid the Leaſe in toto; and the caſe i 
Lh:ce Coparceners Patrons of an Advowſon, oz Zenants in Cj 
the Parſon, thꝛee Patrons, and the Dzvinary joyn tn a Leaſe (where 
cf them is a Feme-covert; and ſo her Act void) If the Succelſe2 of 
tumbent being pzeſented by Lapſcs ſhall avoid it in all: and he 
ved that he ſhould , foz all thꝛee have intereſt in the Parlonage, and 
ought to agzee, but the agreement of the one is wozth nothing: Bat 
been ſaid, that that is but matter of aſſent, and that the afſent of the g 
ſtrong as the aſſent of them all; As if many Xeynt-tenants hold d 
Services, and the Lo2d granteth the Services fo a ranger, and one 
Joynt-tenants atto2neth to the Gzant, the ſame is as ſufficient as if x 
all attozned, Lit.1 28. 566. Other wile it is of a Rent-charge, fo2 thers 
Joynt tenants of the Lands charged upon the grant of the ſaid Rent 
attozn to the Gzant , foꝛ the Ter ⸗tenant onght to attozn, and one of 
not Ter-tenant : And in- caſe of a Rent-charge, the Avowzy tis x 
Lands: but Attoznment differs from our caſe, foz Attozament is bat 
aſſent, without any intereſt in him who attozns, fo2 an Abato2 maß 
but here is matter of Intereſt, and in Attozument, Attoznment faz due 
effectuall foz all, 18 E. 3. Fitz. variance 63. but otherwiſe it is in caſe 
fir mation fo2 one acre, the ſame doth not extend to the reit, fo2 in ſnth; 
Intereſt paſſeth. Bo here, the one of them is not Patron, therefogg 
them ought to concur, 31 E.3. Grants 61. That ſuch ad of the Patte 
not bind but accozding to the Eſtate of the Patron, which ſce Lit. x; 
as if Tenant in tail confirm, the ſame ſhal not bind the Pꝛeſentee okt 
See Fitz. Grants 104. In t. R. 2. The caſe was that the 1Biſhap of. 
and Lichfeild had two Chapters, one of Coventry, the ſecond of Lickfei 
he made a Conveyance, but one Chapter only did confirme. it, the (a 
not bind the Bucceſſoz, foz both are but one Chapter in reſpect of; 
ſhop, and ſee the caſe abzidged by Statham to Allize, fog the Biſhop" is 
by both Chapters, there a confirmation muſt be of them both: Ther 
Dyer 11 Eliz. 282. Thark, Biſhop of Dublin, hath two Deanes and 
ters, the one ſurrendzeth without the aſent of the Biſhop, and after 
the other De an and Chapter confirmeth a Leaſe made by the Wich 
ſame is good: J confeſle that; fo the Surrender was by Act of Parlig 
and ſo one ſole Chapter remained: And in aur caſe, the Leaſe cannot hi 
in part, and void foz the reſivue, fo2 all are but one Patron, as 22 H. 
Two Coparceners are, they make compoſition to pzeſent by Tur 
Wait of Annuity is bzought againlt the Incumbent, he ſhall have aid 
and fee the Caſe betwixt Gore and Dawbney in the Exchequer Cham 
on a Wait of Erroz, where two are accountable, an Account made 
one ts not good, foz both the Acconntauts ſhall make but one acc 
therefoze the Account of the one cannot be good: And the Lo2d 
put this Caſe, two Joynt⸗tenants of a Manno, the one of them del 
a Copy, the fame is void, fo2 he is not Dominus pro tempore: Auf 
ts the aſſent of them all, &c. 3 Eliz. 190. Dyer. But it hath be 
jected, That now the Incumbent comes in by the Dzvinary, an 
the Pꝛeſentment of the Patron, and the Dzvinary is bound by the con 
tion of his Pzeveceſſoz, as to that the collation of the Biſhop by Lapſe 
the right and fed of the Patron, and as the Pꝛeſentee of the Pelt# 
Patron ſhall avoid, &c. ſo alſa of the D2vinary : any 20 E. 3,Bar,Preſe 
12. The Patron ſhall have a Mzit of Darrein-pzeſentment upon 
ſent, of the Biſhop foz Lapſes, and 22 H.6. It a man recover an Adi 
and after the Wiſhop collate foz Lapſes, the ſame is an Execution" 
Indgment, « wil make a poſſeſſio fratris, as Moyle ſaith,! And in our (ale 


"8 pet and | Baldens 

6%. 
—<-fiemation is votd in all, becauſe Non ſug concurrentes ii qui in tac 
e frece debuerant: And it is an entire Ad, and cannot be avoyded 
x {fandfoz the reſidue, acid the Pzeſentee comes in in the right of the 


—— 


Ae which he ſhall avoyd it, Kc. Popham contrary, It is to be here cons 
Wo 1 5 Dpinary-hath Intereſt in the Church by this Lapſe, oz on- 
| anthozity, fo2 if he hath an Intereſt, then it will follow, that every one 

Fus boacceſloꝛs ſhall be bound by his Confirmation, and allo eir Pꝛeſen⸗ 

Tod been objeded, that there gught to be a full and entire Patron who 
os ſtich a Leaſe, otherwiſe But that is not ſo, as it the Pa⸗ 

on be Tenant fo: life, his Le Confirmation ſhall not be void in all, but 
-ſhat be good during his life; which ſee 31 E. 3. Grants 61. and 19 liz. 356. 
makes a Leaſe fog foaty yeares, the Biſhop being Patron and D2- 
| e it, the dyeth, the Bulhop pꝛeſents, and after wards is 
krunlated, this Leaſe Wall ſtand during the life of the Biſhop, and of the new 
Aucum dent who ſound the Church charged, aed then ſuch Leaſe may be good 
2 — told foz part, ſce fe2:the ſume, . 3. 8. If the Advowſon of a 

Chiitth'be appꝛopꝛiated unto a P3ioz and dis Ducceſſo2s, if afterwards the 

© wife of theGzanto2 be endowedofiit, and pꝛeſent her Clerk, the Church is 
become viſ-app2opziated during the life of the Mile, bat afterwards ſhall 
{tand, vi. the caſe cited to the contrary, 29 Elz. in the caſe of the Earle 
of Bedford, c. 7. part 8. At the beginning the Patron was not reſtarined to 
any time to pzeſent his Clerke, but the ſix months. was appointed at the in⸗ 
tante and ſuit of the Dzdinaries by a Canon, confixzned in the councell of La- 
eran, befoze which time, the Dzvinartes had not any Lapſes, but after the 

tin Canon, they had an Intereſt in the Church, and this appeareth in the 


* 
1 


ker: And ſee F. N. B. 37. f. that after the Didinat y is entituled to Lapſes, 
P Plaintiff in a Quare Impedit cannot have a Ne admittas, foz now the 
Fire hath an een And if the Biſhop hath Tille to peſent by 
"Lapſe; and befoze Pꝛeſentment he dyeth , ſo as his tempo | comes 
e the Birg tall pfent, which pzoves that it is an Intere@,-and 
tGQvilians call it Intereff, caducum & conditionale: And in our caſe the 
mation of one Copartener hall binde the other Coparceners, in Nati- 
"whabendo, ſhall binde them all, and the villaine (hall be free foz ever. And 
"tis moved.alfo that if an ulur per, ez the Clerk who is in dy him ſhill avoid 
his mie, and by the wozds of the Statute-of Weſt. 2. Si tempus ſemieftre 
tranſleric per impedimentum alicujus, ita quod Epiſcopus Ecclefiam conferat, 
E erm patronus ta vice præ ſentationem ſuam amittat, adjudicentur damna ad 
Eccleſiæ pro duobus annis; Thexefoze what the Patron lcſeth, the D2- 


ath the ſame, therefozo it is an Intereſt, and in liew of that lofe: the 
gives damages to the Patron, dc. And the Caſe was avjozned to be 
amd e another vay; re. Jar es. 
e wot emen | al⸗ 
ie e ohn ns i 
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tte the Platatick veclated, that whereas Michael Pert was 

Wed of d verſe Lands, and made his Mill, vy which he made the: Plain- Prohibition, 
«Ys Don his Executoz, and thereby vdeviled unto A his Mite one hündzed Cr, 24, 
mans, in conſideration and ren her Dower of all his Lands, 4 dy- 

oy | 2 E D, 


th. ü 
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Act ion upon 
the caſe fot 
ſtopping a 


Way. 


hi e and An- ——- 
drewes Caſe. "7 
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the Plaintiff and Defendant , colloquium quiddam habebatur, FER# 
which conference and communication, the Defendant in couſideratins. 
the Plaintiff pzomiſed to pay to him the ſaid one hundꝛed pounds, pag 
make to him a diſcharge of the ſaid one hundꝛed pounds, and alſoof the 

er of his Wife, and ſhewed further, that notwithſtanding that the 
was ready, and offered the ſaid one hundzed pounds, and Dower alſa 
Upon which there was a Demurrer in Law; It was moved by Tan, f 

is not any cauſe to have a pzohibitton, tos the agzeement upon the eq 
cation is not any cauſe, foz it voth not appears that it was perfozmey, 

A Pz2ohibition lyeth,fo2 the Wife cannot have both,money, and Dok 
that was not the meaning of the Deviſoz, and therefoze. it hath been 
that if a man deviſeth a Terme fo2 years to his Wife, in ſatisfagig 
compence of her Dower, if thee recovereth Dower, the hath loſt her 
Alſo here is modus and conventio which alters the Law, ſcil. matngj 
ment: So if the Parſon and one of the Pariſhoners ag2ee betwixtt 

foꝛ fozty ſhillings per annum, he ſhall retaine his Tythes foz thzee year 

as it was in the Caſe betwixt Green and Pendleton, &c. it is gond. 


— 
. 
o 


ed, and the aid A took to Yusband the Defendant : And that alter 


Mich. 32. & 33. Elix. In Banco Regis. 4 
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CCCXIX. Martingdall ad Andrewes Cafe, 


[2 Action upon the Caſe, the Plaintiff declared, that one Mildmy 
ſeiſed of a Youſe in A, and that he and all thoſe whoſe effate, &c. th 
of minde, &c. have had a way over certaine Lands of the Defendants 
C. pro quibuſdam averijs ſais, and ſhewed, that the ſaid Mildmay g 

him of the ſaid Youſe, and that the Defendant Copt the ſaid way, toh 

age, 8c. And it was found foz the Plaintiff, and it was moved in 4 

Judgment, that the title to the way is not certainly ſet fozth, i. e. proj 
dam averijs ſuis, quod omnes Iuſticiarii conceſſerunt, But Gamdy 
conceived, that the ſame was no cauſe to ay Audgment: Foz it a 
to us, that the Plaintiff hath cauſe of Action, although that the matter 
cortainly alleadged, and of this incertainty the Defendant hath lot 
vantage, having ſurceaſed his time by pleading to it, as 20. E. 3. T 
fo2 taking and carrying away. of Charters,the Defendant pleaded Net] 


and it was found foz the to the damage, &c. And E 
bꝛought deranfe the Pian hay rhe ſet down in his Declaration, 


tainty of the Lands compzized in the Js : But non allocarur 
Defendant ought to have challenged and allo 47 E. 3. 4, 
Wait of Covenant the Plaintiff declared of a Covenant, by 

tendant covenanted with the Plaintiff to aCure to him all his Lands 
nements which be had in the Counties of Glouceſter and Lincolne, ane 
red, that at a tertaine day he required the Defendant to make hi 
rance of all the Lands, &c. And the Mzit of Covenant was generall 
teneat coventionem de omnibus terris quod habet in, &c. And it was 
(as here) that the Wzit wanted certainty, as how many Acres, 
Manno, but non allocatur,foz here the Plaintiff is not to recover Lal 
only Damages, and the Mzit was awarded good. Fenner Anftice, th 
are _ UE — at — Fs the ſaid Caſes, the certain 
needfull, fo2-the taring at amages; but here, ertain 
number of the Cattell is part ot the title. ” ck OY aY 
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Mich. 32. &. 33. Elis. In the Kings Bench. 
CCCXX. Beale and Taylors Caſe. 


and 
other, if there be not an — Covenant to do it. Quære, It 
the Lela covenant to diſcharge the Land leaſed, and the Leſſee of all Rents, 


C | iCuing out of it, At a-Rent-charge he due, if the Lellee may pay it 
baths ung to the Len 0, ad quod non fuit reſponſum. 


Mich. 32. 045 i: N 


* fley a ingtonlates 
A ones 5 
hy ity th2ee pounds, in which he was © denied 
elcape, the debt not ( by reaſon ut , MINI, 
o pa 't money; The Defendant- confefſed all pe AFL, but further 
= ; that after the dog Ya . (being 
Eſcape) upon Recozd, of the lumm recoverep, upon which there 
2 urer ; n Serjeant argned that the acknowle of ſa⸗ 
, being after the Eſcape, was not any foz when the dlaintiffs, 
riffs, Ks futon ol To vered, there was no reaſon that Spicers at- 
isfaction could ito p the Sheriffs of their — againſt 
Jt iwsbolven by the Juſtices, that the Plaintiffs in this Acion 
blo the that they had been 3 im who recovered, foz they 
nnd be this Action befoze 2 85 Nun lainfiffs who 
but be contented to 


ed by bim; * un 
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EE een 5 8 


and in his cu 
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in bal At another d det. a ne And then 

opinion mh whole Court, dhe vas. maintain⸗ 
abthet the Plaintiff 5 the lit it Agtan hay N 

Tx e 2 adjud Jace in 98 this Court, 1 por 15 

tha notwithftanding ſatisfaction, on ive 
tFN.B. 1 30. b. foz the parment after vath not take nway the Acion, but 


A the damages onely, foz the Act of a third perſon ſhall not take away 
tion once veſted. Mich, 
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Mich. 32 & 33 Elz. In the Kings Bench. 
CCCXVII 'Greenliff a Bakers Cafe. 


Plaintiff declared, that whereas he was bound to br 
Aſſumpſit: {en Dbligatiodof fo2ty psunds top the payment-of twenty pe 5 
„Se, 145 Aemvant the ſergum ut "No. "after! —— the Þ tin 
% Requeſt of the Defenyaiit hav'palvithe-niinſfwent out 
Law, p2omiſed ta deli ver to the Plaintif'befoze — 4 ev; an Obi 
which one A. was:boimven-to the Detendant in fozty th? 
of:Attozny to demand the ſame of the ſatd Al and to ſu or i in ef 
the Detendant which he had not dane, and in that _ the Pla 
Judgement, and thereupon the Defenvait-bzought a Wit of 0 fro 
here is not any conſiveration;; foz the payment of the x Ac. Whey v it 
- be ough to doe, and which he was compellable to doe, &c. 
is no benefit to the Plainfiff,” but dnly<a-matter of charge, ti lu 
Bond againſt: A. Thit dly upon the Venite facias; 5 889 
but twenty ithzee Jurozs- As to the ftit Errez it was the 
Gawdy and Fenner Juſtites, that here is not any ronfiveration 
Defendant hath net aup benefit by. it, and the Plaintick vv 
then he ought to dae; and the t was in reſpect of the Debt 
of the Defendants Requeſt.” And by Gawdy upon this p 2 1 
doth not ly, foz the Plaintiff is nat to habe any benefit by it, but 
Fenner contrary, and that the action lpeth foz that; as to the third Et 


_ is hel 32 H. 8, and the Statute of 18 E 
fect ah Ptatficiont d of 24 Sheriff :- Fenner, Not only th he 


is Bj is in = nt. And it was mw 
1 tn 12 JT ſh. 25 Elz. 80 wixt 


' Hier that iris pounds, B pꝛomi 1 
| if Aworltd 1 ny'w! (Ag he won deliver him the lan d 
he is bound'to the 10 5 and it was h Iden a good conſtt 

bu concuſſum per totam'curiatn, but that i like fot 950 «fy 
was holden in ye ſame RR That if the Obligoz pe 

and plate, that "Dbligee will not d * the es 5 he 
Gall not habe Hale koz ſt. | | 5 
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——ithin one veare and a day after ſach offence committed: And he laid. 
theſes ozds in the P2ovilo refer only to ſach offences contained in the laid 
ac, which toucheth the ſupzemacy and cauſes Cccleſiaſticall, &c. And ſuch 
"ces cught to be enquired within the yeare and dax; But this Andictment 
here doth confift upon other matter, foz with-dzawing himſelfe from the obe⸗ 
nente of the Queen. which is an offence out of the compaſs of the ſaiv Pꝛo⸗ 
tus, and therefoꝛe the enquirie of it not reſtrained unto any time, and the 
@iatute of 13 Elis. extends to Bills, Waitings, Anfframents, &c. and not to 
the wo2ds (with-dzawing by Wozds) which is ſapplyed by 13 Eliz. (with⸗ 
mawing by other meanes) and the reſtraint of Enquiry at the time, goes to 
the hearins of Baſſe, and ſaying of Baſſe, and not ( repairing fo the Tharch) 
pt as to with dzawing, the ſame is at large, not reffrained by that Statate : 
And he ſaid, that this Indiament doth conſilt upon man offences, fonte, to 
affences within the Pzoviſo, and as to thoſe, the Indicment is void: Dome 
wother offences, as Treeſon, the cffence of with-dzawing, the Enquiry. of 
is not reſtrained, and therefoze this Indiament ſhall Gand: Alfo it 
was the intent of this Statute, not to refrain this Court, but only the Jiffi- 
ces of Peace, foz they are ſpecially named, Coke, and hb coniteived that this 
way, touching, &c. did not extend to any thing conta ined in the Statute of 
23. Ei,, bat only to offences within the Aus of 1. 5, & 13 Eliz. which 
were incertaine befoze, alſo this P2oviſo is in the Diſjandive, againſt this 
nd againſt the Acts of 1. 5. 03 13 Eliz. ſo as that which folldwes is to be appip⸗ 
edtothe laſt Diſjunctive, and not to the whole ſentence, and alwayes when a 
thing is named certain, and after generall things, the wozds ſitbſequietit thall 
bereferred to the generall wozds, and not to that which is certaine. Alſo, 
if (tquching, &c.) doth refer to this Statute, the fentence would have be- 
gun with it, but here it begins with the Supzemacy, of which nothing is ſpo⸗ 
ein this Statute, and therefoze it ought. to be.referted to the Statute 
which | ins with it, and that is 1. Eliz. and then it ſhall be prepoſterous to 
oe 23 Eliz. and theſe wozds (ſhall any midyJ-ought to be ſs tonſtrned 
hall is reffrictive of it ſelfe, and (me) hall be referred: to that which 


vas ty rained befoze, as the pꝛoteedings upon the Wfatute of 1 Eliz; cap. 2. 
were reftrained to the next Sheriffs, and he conceived, that this Court is as 
Well regrained to Time as any other Court, foz the wozds are, as well be- 


A dattices of the Peace, as befoze other Juſtices named in the ſaid Sta- 


ue, and in the Statute of 5 Eliz. This Court is eſpecidlly named: Wray, 
nde begins with Juſtices of the Peace, therefdge it doth not extend 
dv ences which are Treaſon, and the meaning of this Statute of 23. Eliz. 
ks to thlarge the Statutes of y, & 5 Eliz. foz where the offence againft the 
Matttes befy2e, was fo be enquired at the next velltons and the other with- 
Air mbneths, now by this Statufe it may-be enquired at any time within 
W yeare and day, but it doth not extend to reſtrain the pzoctevings againff 
antes of Treaſon, fo2 the wozds of the Statute are, That ſuch-offences ſhall 
red befoze Juftices of Peace within a year, &c. But in the next 

hat the Juſtices of Peace againſt all cffences againſt this Aa, but 

n by which it appeareth, that no offences are reſtrained to time, but 
ich Juſtices of the Peace have authozify to heafe, and determine, 
me nt Treaſon: Gawdy to the ſame purpoſe : Foz all the P2ovilo 
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== ſentence,and there the whole (hall be referred toſpiritnall otkences, 


nt coming to Church, &c. 
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CCCXXIIIL, Fillcoks and Holts Cfe, 1 
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| N an Action by Fillcoks againſt Holt, Adminiſtratoz of A. the pin ; 
declared, how that the Yusband of the Defendant,wyo dyed inteſtate | 
endebted to the Plaintiff in ten pounds by Bill, and that the Defe | 
conſideration, that the Plaintiff would permit the Defendant to take} W 
of Adminiſtration, and give to her further day foz the payment of 1 
ten pounds, pꝛomited to pay the ſaid ten pounds to the Plaintiff, at th 1 
And upon a Wait of Erroz bzonght in the Exchequer, upon a Judges 
the Kings Bench, in that caſe , It was alſigned foz Trroz, that here . i 
any conſideration, foz by the Law thee is to have Adminiſtration, heh 2 
of the Inteſtate, and as to the giving of further dap foz the paymen Wl 
ten pounds, the ſame will not make it good, fo2 it doth not appeare th ri 
was Adminiftratrix at the time of the pꝛemiſe made, and then heed | 
charge:ible, and then, &c. And ſuch was the opinion of the Court. 
was ſaid by Periam Juſtice, and Manwood cheife Baron: That the i 
/+4 £3, 46 might gzant Letters of Adminiftration, to whom He pleafed, if he wan 
NO x e penalty limitted by the Statute : Alſo it was ſaid, where an 
toʒ 03 Adminiſtratoz is charged upon his cwn p2omile; Audgement 
given, de bonis proprijs, foz his pꝛomiſe is his own Ac. | 


* 


Mich. 33. Ex. In the Kings Bench. 


CCCXXIV, Adams and Bafealds Caſe, 


A A N Action npon the Caſe was bzought, and the Plaintiff veclare 
the Caf» 41 whereſacha one, his Servant,aeparted his ſervice without kt 
* -fenfe, the Defenvant knowing: him to be his ſervant, vid retain hi 
Service, and ſo kept him. Tantcild, The Action doth not lye,foz If 
vant depart out of my ſervice, and another doth retain him, an ation 
lye at the Common Law, if he doe not pꝛocure him to leave my ler! 
afterwards retain him, oz immeviatly taketh him aut of my ſervice. 
Action is not gzonnded upon any Statute, See 11 H. 4. 176. 47. 
9 E. 4. 32. Gawdy, Che Action lyeth, foꝛ here is damage and wong 
the Plaintiff. Fenner contrary, oz the wꝛong is in the departure, ail 
the Retainer, and upon the Statutes it is a good Plea to ſay foz the 
cant, that the party was vagzant at the time of the Retainer, and the 
doth not alter the matter, N 


Mich. 32. & 33. Eliz. In the Kings Bench. | 
CCCXXV. Naſh and Mollins Ceſe. 8] 4 


Prohibirio Aſh and Uſher ſued a Pzohibition againſt Mollins, foz that the 

1/50 n dant had libelled againſt them in the ſpirituall Court, fozW 

Tythes. Wood, gzowing in Barking Parke in Eſſex; The other dis ſur 
the Lands were parcell of the poſſeſſions of the P3zioz and Covent! 
Church, and that the ſa id P2ioz and his Succeſſozs, time ont of mils 
had held the ſaid Lands diſcharged of Tythes, and held them ſo, al 


of the Diſſolution, &c. and the other part traverſed it, wherenpon e 
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TShelldons 
_ Cafe, 


Mis zt 3D, >" «27 EEE "IE — 
Anne, if the Pꝛioz, &c. held the Land diſcharged, tempore Diſſolutionis, 
kc, And now on the part af the Plaintiff in the Pzohibition, certain did 
ſans were pꝛoduted, who 'remembted the time of the Ponaſteries, and 
{they did not pay any Tythes then, oz from thence: Exception was taken 
to the ſuggeſtion by Coke, That here is nothing elſe then a Pzeſcription, de 
von gecimando, foz here is not ſet foꝛtg any diſcharge, as compoſition, unity 
ek nallellion, pꝛiviledge of ozder; as Templarii Hoſpititarii; &c, Fenner In- 
2 Spirituall perſons may pzeſcribe in non Decimando, foz it is not any 
\Rejupice to the Church 7*Wray4ithongh' it is not ſet down the ſpeciall 
nanner of the diſcharge, vet WS well enough. fo2 we oaght to take it that it 
was by a latofoll meanes, as emmpoſition, &c. on otherwiſe : Foz the Sta, 
te is, That the Bing wall hold difcharged as the Abbot, 8c. any we daght 
take it, that it was a lawfn{Þviſcharge of Tythes, tempore diſſolutionis: 
© Ind afterwards the Jury found fox the Plaintiffs in the Prohibition: But 
no Evidence was given to p2ove, that the Defenvant did pꝛoſecute in the ſpi⸗ 
rituall Court, contrary to the Pꝛohibit ion. : | 


Mich, 32. & 33. Eli, In the Kings Bench! 
CCCXXVI. Shelldons caſe. 


Ihelldon, Talbot, and two other, four perſons in all, were indicted upon the 
tate of 2 3 Eliz. of Recuſancꝝ, the wozds of the Indictment were, Quod Ioditmenr. | 

ili vec eorum uterque venerunt, to any Pariſh Church, & c. At was moved pon _ Sta · 
by Arkinfon, That the Andiqment is not good, foz uterque doth rer unto ane 44% 9 
efthem, and not where they are many, as here, and ſo is an inſenſible wozd, 

fo. upon the matter there is no offence layed to nie charge. And the 
Inftices doubting of it, demanded the opinions 
ae 


in ed the opinions of Gꝛammaxians, ibo de- 
vered their opinions, that this wozd ( F Expoſition of 


hem, and in ſuch ſignification it is uled by all rs; Gaudy, A con- word:, 
cite, that the opinions of the Gꝛammar ians is not to be asked in this caſe: 0 
ut] agzee, that when an uſuall wozd in our Law comes in queſtion; foz 
the true conftracion of it, then the opinion of Gzamarians is neceſſary : 
ut (uterque) is no un / uſuall wozdin our Law, but hath had a reaſonable 
. Expoſition heretofoze, which we ought to adhere unto, which ſce 28 H. 8. 
19- Thee bound in an Obligation: Obligamus nos & utremque noſtrum, 
ind by the whole Court (ut erque) doth amount to quilibet: And ſee 16 Eliz. 
337,339, Thꝛee Joynt-tenants in Fee, and by Andenture Tri partite 
kath er tyem covenanteth and gzanteth to the others, & eorum utrique, to 
- make aſſurance, and there it was holden that the word (uterque) doth as 
. mount to quiliber : Wray, Admit it ſhall be ſo taken in a Bond, vet it ſhall 
ut be ſo taken in an India ment: As if a man make a Leaſe fcz years ren⸗ 
unn Rent payable at the day of aint Martin, although there be two vayes of 
Sint Martin in the veate, vet the reſervation is good, and the Rent ſhall ve 
en payable at the moſt uſnall-day of Saint Marrin there in the Country: 
in an Indictment if an-offence be layd to be done on Saint Martins 
1 ut chewing which in certain, it is not good: Fenner, The wozd uter« 
matter of ſurpluſage, and therefoge ſhall not hurt the Indictment. 
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Blunt and :d Whieseres Sun r * 
Cale. N . | 4 
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Mich, 32. 833. EA. In 44 Lig; ed CE: 


'CEERSvIE, Blunt and Whitacres caſe. * | 
Wizik of @rroz; was brought upon a Jnvgenient givers in che 

Apr as in a Replevin, where the Delendant did avew as Fong 
Pando No of in the Oonnty of Berl, to aint Johns Colledge in — 
and laved 3 Pꝛeſcription there in im ardthis Ker mozs to bilkraiii 
Amer cements in the Court of the (aid Maunnm aud thewed that the 4p 

Amercement. Tiff in 4h Replevin was pzeſented: by the Domage, f0z not 4 
of a Meuſe being a cuſtomary Tenant at the ſatd Mannoz, at cazdi 
a paine impaſcd uxan him at a fozmer Cdurt tu which he Bis am re 
the Steward to ten ſhillings, and was alſo ,pzeſeirted fog not ringing 
Swine, foz which he was amerced'thzee ſhillings four pente, and f 
Amercements he diſtrained: And upon Nihil dicit Judgement was ide 
foz the à vo want ta da ve return, uyon which a zit af Erraz was bzonght; 
And Erraz aſſigned, in that there is not any Pzeſcription layed i in be l. 
vowzy, foz the Loꝛd to amerte the Tenants, and of common Right, heg 
not do it, Bee 48 E. 3. And ſuch Amercement is extoztion, foz the I 
cannot be his own Judge, and therefoze be onght to enable a | 
vy Pꝛeltription; A r 8 , betauſe the Fine. is layed fo be alle 
the Steward, 2 the Loi dught to be by tho 11 1 fag 
F and — the'Skewary;” Another , becauſe, that in the A 


— that he de Fav ht" repatred a tan 


— nod up, in facto d categorice, c. that he dad not rep 


is als ler. trauer laute, 4: here is no offence, foz a Copy-hold t 
— Ya, {ft be not by Þzeteription, ft rt he 
Ye upon the Land as a Lermoz may if it be not alle; 
Fenner, The may aſſeſſe Fines toꝛ a contempt, H 

auer deren, Peri OT, 1Lo2d of a 8 . 
alleſſe Amercements foz a Tr dont to himſelfe upon his own U 

but other wile it is of a common ref "02.2 Treſpatſe dor done in the 1 
qr ee e be ony e and the Judgem mt 

Xevortey. * - * as _w_ 2 


1 "Paſe, 55 Eli x. Kit; 121. Io ike Kings Bench. 1 a 
— * | CCCXXVIIL Page ad ert Caſe. I 


crazimas bzought upon a Judgement given i in Lynn, where reh 
it appeareth, that they pꝛeſcribe to hold Plea every Merne 
peared upon the ſaid Recoꝛdthat the Court was holden, 16. Feb. 26. Eli, 
was dies Dominicus, t that was not aligned foꝝ Erro2 in the 1 5 
in Nulto eſt erratum pleaded, it was aſligned at the Bar: And 4 
were ſhewed to the Court in p2oof of it, and it was holden clearly tobe 
but the doubt was, if. it ſhould bo tryed 'by Jury, o2 by the Almans 
was ſaid, that the Juſtices might judicially take notice of Almanacks 4 
infozmed by them, and th eit was the Caſe of one Robert in the tit 
Load Carline, and by Coke, ſo was the Caſe betwixt Galery and Bynb 
afterwards the Judgement was reverſed, 
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<Geofries and Coites 8 The Lord Mordant and 
3 Caſe . Vaux Caſe, 
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1 Trin. 33 Elz. In the Kings Bench. 
CCCXKXIX, Geofries and Coites Caſe, 


* 


was ſound by ſpeciall Uer dic, that one Avice Trivilian was Tenant fo} 1/70, 257, 


the remainder fo her Son in tail, the Remainder over; Tenant foz 

life, and he in the Rematnder in tail, make a Laſe foz life, the Remain 

ur i life rendzing Rent; CTenant fs life dyeth, de inthe Remainder vy- 

and his Son accepteth of the Rent ol the Tenant foz life in poefſion,who 

The iſſue in tail entreth, he in the Remainder foz life entreth , &c. 

3nd it was conceived that this acceptance ofthe Rent of the Lefee foz life 

wth affirme allo the Remainder 2 Ste Lite, Sect, 52 1. and ſuchwas the opiais 
on of Gawdy and Fenner Juſtices. 


Paſc. 33. Eliz. In the Kings Bench, 
COCKXKX. The Lord Mordant and Vaux Caſe. 


declared of a Treſpaſſe done in quodam loco, called N, parcell of 
oof Hawarden: The Taſe was, William Lozd Vaux was ſeiſey 
thereof, and thereof levyed a Fine to the uſe of the Load Vaux, which now is, 
fozlife, and alter his deceaſe to the uſe of Ann and Muriel Daughters of 
Lud Vaux and their Aſſignes, untill Ambroſe Vaux ſhould returne from the 
arts lepond the Seas, and. ſhould come to the age of twenty one years, 03 
,if they cheuld ſo long live; Andafter the returne of Ambroſe from be- 
und the Þeas, and the age of twenty one years, oz death, whichſoever of ths 
bands es oz times ſhould fir ſt happen, to the uſe of the ſaid Ambroſe and the 
heires af his body begotten, with diverſe Remainders over: Ambroſe returns 
W232. Eliz befoze he came of full age (foz it is not pleaded that he was 
ge) levyed a Fine to the uſe of George Vaux, the Defenvant in taile, 
diverſe Remainders over: Afterwards the Lo2d Vaux being Tenant 
fo; liteenfeoffed the Lo2d Mordant in Fee,upon whom the ſgid George Vaux 
entredfoz a ſozfeitnre,upon which Entry, the Lozd Mord. bought the Action ; 
Buck, argued foz the Plaintiff, Amb, Vanx had nothing inthe Lands in que ſti⸗ 
a, untill his returne from beyond the Seas, and his full age, « the eſtate doth 
it begin untill beth be paſt. and he ſaid, that no uſe did riſe to Ambroſe untill 
ie time incurred, fo2the time of the beginning is untertain and upon a Cons 
Went, as 13 Eliz. Dyer 301. 301. A makcs Feoffment in Fee to the uſe cf 
inſelf fo2 life, aſter to the uſe of B who he intendeth to marry until the iſlus 
mp he ſhall beget on her ſhall be of the age of twenty one years, and after 
Tilue ſhall come of ſuch age, then uyto the uſe of the laid B, during her 
=imp-hood, the Bus band dyeth without 1ſue, the wife entreth, and her 
"PJolen lawfull. But Trroz was bꝛought upon it; And alſo Calthrops 
As cited to the ſame purpoſe, 16 Eliz. Dyer, 336. This eſtate limitted to 
"Ce doth refer to the eſtate limitted to Muriell and Ann, and not to the 
iP ever the firlt eftate is to be reſpeced, as 23. Eliz. Dyer, 371. He in 
to mainder in Fee upon an eſtate foz life, de viſeth it to his Mile, yeild- 
* paying during her naturall life yearly twenty ſhillings , and 
en ing Tenant foz life, the Rent ſhall not begin untill the Nemainder 
Mei): Do as the generall wozds refer to the beginning of the eſtate, al- 
dugh the wozds imply that the Rent ſhall be paid pzefently ; And ſee alſo 
* (onftrucion. 9 Eliz 261. A leaſe was made foz thirty years, and four 
Rats After the Lelloz makes another 18 by theſs wozyp, Nos dictis, 30. 
1 annis 


Tv Lon Mordant bzought an Action of Treſpaſs againft George Vaux, 
and 
the 


„nge 
Go. 269 


"Al (om 
3/6, a> 


Aud 19. ps. 


20 T be Lord Morda nt and 
Vanx Caſe. 


annis finitis, dediſſe & conceſſiſſe, &c. Habend. et tenend. a die c fr 
præſentium, termino prædict. finito, uſque terminum, &c. And alta 
facie, the beginning of this Terme ſeems incertaine, yet the Jy 5 
ſpec the fozmer eſtate, and ſo the Leſſee hath the Intereſt of the Tery 
the making of the Deed, but no eſtate untill the firſt Terme expert; 
Ambroſe vefoze his age of twenty one years levying a Fine, the'#h 
net bind the Feoffee, fez it enures only by way of concluſion, and 
parties and pzivics, but not a ſtranger { And the party needs net tg. 
gainſt this Fine, quod partes, to the ine, nihil habuerunt, foꝝ that a 
upon their own chewing: Wiat contrary; The fate of Ambroſe 
and riſes when any of the ſaid times come, fir ſt full age, returne, by 
the wozds are, And after the returne ol Ambroſe rom beyond the ta 
the age of twenty one years, o2 death; Sec. This woꝛd (oz) befoze (ve 
joynes all, and makes the ſentence in the diſjunctve,and he cited a c 
adjudged in the Common Pleas : A Leaſe was made to Trewpeny: 
Wife foz one hundzed years, if he and his wife, oꝛ any child ce chil 
twixt them begotten ſhould lo long live, the Wife dyed without I 
Husband held the Land, &c. foz the Diſjuncive befoze (child) my 
ſentence Diſjunctive. Gawdy Juſtice, That had been Law if naſg 
had been in the Caſe. And Wiat ſaid, That although the returne be ü 
pet it is certain enough that he ſhall come to the age of twenty one: 
dre: And alſo this is by way of uſe, which needs not to depend upon 
and if the Rematnver ſhall veſt pꝛeſently upon his returne, then it w 
donbffntl, what remainyer it is, if it be a Remainder depending 
eſtate foz the life of Ann and Muriell, oz fa years, i. e. untill Ambry 
come of the age of twenty one years : But be it incertaine, yet the 
good, fo here is a Remainder in Ambroſe, and both are but par | 
ffates, and there is not any doubt, but that one may convey by Fine; 
by Ft s ſuch Contingent ufes,foz which lee the @tatute of 32 H. 8. K 


8 * 


ILY | 
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to be lebxed of any Lands intailed in any wiſe to him that levyeththe 
to any his Anceftozs in poſſeſſion, Reverſton, &c. which word (ul 
to contingent nſes, foʒ at the time of the making of that Statute, th 
ns other ule. Fenner Juſtite remembzed the Caſe adjudged, M. 30, 
betwixt Johnſon and Bellamy, which ruled this Caſe:Gawdy Jaftice, 
a tertainty upon which the Remainder doth depend, i. e. the death 
broſe, but the Cate had been the moze_doubtfull, if no certainty a 
been in the Caſe: Atkinſon contrary; Mere the Loꝛd Vaux is 9 * f 
life, the Remainder to George in tail, now when the Lozd Vauxh 
Fine, this is a fozfeiture, and then the Entry of George is lawfall; 
been objected on the other ſive, that his Remainder was future and cont 
and not veſted, therekoꝛe nothing paſſed to George by Ambroſe. T 
are {quouſque Ambroſe ſhall returne.) This woꝛd (quouſque) isa* 
Eimitation, and not of condition, and then the Remainder maz 
when the Limitation hapneth. It hath been ſaid, that this Kemaindet 
tingent, and then the Remainder which is to veſt upon a contingenty, 
be g2anted on fozfeited befdꝛe that the contingent hah eth: Amy he” 
Caſe of 14 Eliz. 314. Dyer. A Fine is lebyedto R ti the uſe of B 5 
Remainder to E in tail, the Nemainder to 5 in Fee, Pzoviſo. That 
have iſſue of his body, that then after rachilſae,$ 500 f. paid to &c. "ul 
moneths after the birth of fuch iſſue, the nfe of the ſald Lande, after 
ol the ſaid B. and the ſaiv fix moneths expired, hal be to the ſatd B and 
of his body : And it was holven, that befoze the ſaiv contingent hap 
not any eſtate tatl,fo2 there it was incertain if the ſaid conttngent mi 
pen, but in our caſe, the contingents oꝛ ſome of them will happen, 031 
by effturion of time, and that makes the Remainder certain in Ambre 


Thomas aud Wards 


Caſe. 
nd argued, that the Limitations are ſeveral, by reaſon of the Diſnn- 
Haan he laſt part of the ſentente,and that the ſaid ſentence is in the Diſ- 
ee appeareth h the ſubſequent wozds (which of the ſaid dapes oz 
21 kürt ha And then the return of Ambroſe (fo2 that firſt hap⸗ 
uud) veſts the Remainder in him, and therefeze the Plaintiff onght to be 
ted. Buckley contrary: The eſtate of the Daughters doth depend upon a 
Capulative, i, e. the returne of Ambroſe and his full age, and both is but one 
| it is clear, that the firff Limitation is upon a contingent. and 
Remainder cannot veſt untill both ate perfozmed, and as to that which 
been ſaid,that here is a certain Limitation, i. e. the returne of Ambroſe, 
Eu. the Caſe was, Lands were given to Yusband and Wife, the Re- 
munder ta ſuch ol them as ſhould lur vi ve the other, foʒ years, the Musband 
Ares a Leaſe foz years and dyeth, it was holden, that although the Limita- 
tion was upon a certaine eſtate, vet becauſe it is not known in which of the 
vartics the eſtate ſecondly limited ſhall begin, the Leaſe is void; o here it 
Snot certainly appointed when the eſtate limited to Ambroſe ſhall begin, up⸗ 
nthereturn, full age, oz death of Ambroſe, and he ſaid, that here are but 
io times of Limitation, firſt returne and fall age, ſecond death, returne 
d full age defermines the eſtate of the Daughters, and alſo the death, ik it 
hall firſt happen, and if theſe thzee times (hall be conſtrued in the Diſ- 
ing * ſame would overthrow the eſtate of the Daughters, which is an 5 
ate lch years determinable, upon the death of themſelves oz Ambroſe, the 
iff wozds of the Limitation voth not diſtinguiſh ez diljoyne it, but reſpects the 
ſtats pzecedent. And by Clench Juſtice, If the uſe limited to Ambroſe, 
balldepend only upon the Limitation of his death, the ſame ſhould be void, 
che de ſhould not ve in eſſe to take, but the other Jnffices were of a con, 
rary dpinton, and that the uſe is good, 7 H. 4. Gawdy, Although that here 
Nee things, yet but two times, foz the wozvs'are not (O:) at ſuch of the 
esc times, as ſhall firſt happen, tog that would alter the caſe: but 
were thoſe wozds onght to be intended as if they were ſpoken befoze in the Li- 
uilation of the eſtate to the Daughters, and cannot di vide the fozmer Lim, 
am; he ſaid, that if by reaſon, that the Limitation upon the death, 
u ertaine, it hall veſt in Ambroſe pzeſentiy, then if after the other 
Lunation ſhall fall, then his Remainder which veſted in him upon the ſais 
lune Limitation ſhould be deveſted, and ſhould now accrue to him apon 
Lanitation , which thould be abſurde and inconvenient , cc. It 


Trin. 32. Fliz, In the Kings 
CCCXXXI. Thomas and Wards Caſe, 


Noone firmz, by Thomas againſt Ward, upon a Leale made to him gene 5 
Hannoz of Midleton Cheney by one Chambers, the Defenvant pleads 2 R "4 
ns time befoze the Leſſoz of the Plaintiff hay ann thing, the Bi 
Fx Kocteſter was ſeiſed, and leaſed the ſame ta the Defendant: the 
ee Replication ſaid, that the ſaid Leaſe was upon condition, viz. 
es by the Andenture of the ſaid Leaſe, did covenant» that ho would 
cz diſtarbe any of the Tenants inhabiting within the tatd an 
er Tenancies, doing their duties accozding to the culbome of. 
zun Pannoz; and ſhewed, that the Defendant had put out one Ann 
«04 Tenant dwelling there upon a Tenement parcel of the ſaidPannoz, 
ne in the poſſeſſion and occupation of the ſaid Ang, and that the Biſhop hav 
1 ines. 2 the condition ſo bꝛoken, and made a Leaſe to the Leſſoz of the 
, upon which Replication, the Defendant hath damurred in 5 5 
Tanfeild, 


4 Mets, Mot es 


— 8 5a ITbomas and Greens 
24 
Caſe. 
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Tanfeild argued foz the Oele ndant, that the 1Biſhop had not cauſe to pill 
foꝛ there is not any condition in the Cale, but only a Covenant, fozit g 
in only on the part of the Leſſee,and they are woꝛds of gvenant only. 


as every condition ought to be the woꝛds of the Lell d the Bikhiy z 
ſufficient remedy by Action of Covenant: But ik the woꝛds had been im 
rent and abſolute without depending on the Leſſo2 oz Weſlee, then it ha 
otherwiſe, as; E. 6. Dyer, 65. Non licebit, to the Lefſee;are, con 
vel yendere ſtatum vel terminum, withgut the Licence of the Lei 
paine of fozfeiture, the ſame is a good « 1 but here it is meerlp; 
venant, and it cannot be both: Hzughtofi, Although the words (a 
Covenant, and be the woꝛds of the Lellee, vet the Leaſe being mane by 
denture, the ſame is the Deed of both, and every wozd in it is ſpcken 
parties, and although that he may have an Acton of Covenant, yet hy 
not thereby overthzow the Leaſe, as by Entry, by condition bꝛoken, ay 
by the woꝛds it ſeems the meaning of the Indenture was, that by theh 
of this Covenant, the eſtate ſhould be defeated, fo2 ſo are the woꝛds, ſubj 
forisfatar. And here by way of. Acton he cannot have the benen 
whole Covenant, and therefoze he ſhall have it by way of condition: fl 
the Caſe betwixt Browning and Peſton, Plow. 13 >. If it happen the 
be behind, that then the B.efſee Covenants, that although the Rent be 
manded, that the ſaid Leaſe ſhould be utterly cxtinc, void, and of nb 
and 24 Eliz. there was a caſe betwixt Hill and Lockham, where by the 
ture of Leaſe, the Leflee Covenanted fo g2ind all his Cozn at the Pill 
Leſſoz, and afterwards in the end of the («415 Indenture, the Leſſee cot 
ted to perfo2me all the Covenants, ſub pzaa forisfactar. and by the 

of the whole Court, the ſame was a condition: And ſee 21 H. 6. 51. 
in an Obligation where A was bound to B,, the condition is wzitten 
manner, Prædict. B. vult & concedit, That if the ſaid A doth Cand to 
bitrament of ſuch a one that then, &c. the ſame is a good condition 
they are the woꝛds al the Dbligee, and the Deed of the Dbligoz, am 

is a good condition. And ſuch wis the opinion of Wray and Gan 
Fenner did not contradid it: Mherefoze Tanfeild ſaid, Admit here 
condition, vet here is not any beach of it ſuffictently ſet fozth, foz the 
is alligned becauſe he had put ont a woman, bnam tenentem, & inh 
tem, gut of certain Lands parcell of the ſaid Bannoz, late in the pd 
and occupation of the ſaid woman, and that might be, that thee was 
nant at Mill, and the Covenant doth refer only to Copy-holvers?” 
may be allo, that the had diCeiſed one of the Tenants of the Pannoz, 
caſe, the putting out of ſuch a Tenant being in by w2ong, is no bzeaf 
condition. Alſo it is not averred in facto, that Ann was Tenant of al 
of the Wannoz : Allo the Replication is, That the ſaid Defendant hi 
ed the ſaid Ann, where ſhe had done her duty, fecit debirum ſuum, be 
Duſter, and that might be, that ſhe had done her duty once, but ni 
and therekoze he ought to have ſaid, that ſhe had done her duty alwayel 
her putting out, and this wozd (dulp) being ſingle, is too general 
may be under ſtood of curteſie, where the wozds in the Jnventure are 
their duty accozding to the cuſtome of the Þannez.) And alſo it i 
that Ann Green was Tenant and Inhabitant, but was not put ou 
Land which was parcell of the Pannoz. And Wray ſaid, that theſe 
tions were incurable: And therefoze Judgement was given agel 
Plaint ik. * 
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7 + Thomas Sly and Mordants — and Redings r 
wy Caſe. 4 caſe. Ing 5 
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n 
| Chic 31, 435 Ei „Aer. 414. in the Kings Beach. 


A eccxXXII. Haryy ard Themas caſe. 
„ Cale was, Pusband and Wife ſeiſed of Lais in the Right of the gen 
Alte, the Busband alone N by wozy fozyears : Alterwarys *** * 
el band and Wife high after 21 gary and Yusband both "ij 
* | clearly bp the Court, that the Conuſse bp as 


n on inn, 32, El. x Rot. 314. In the Kings Bench. 
3 /CCCXXXXUIL Sy and Mardauts eſe. 


FRE: . veclared , that whereas he tas". 
ow of Lands, the Defendant had Eopped a UWater-courſe, bp: . preg? 
een | and fand fas the Plaintiff, It was mabed⸗ . '/ 

— t;'that it appeareth upon the Plaintiffs own chewing, Sg 2 

t the hath the Free · halt and therefoze he onght to have an Al. 7 a yigg. 
a une was not mma erin Plaintitk had Audge⸗ 


| * Trim: 33. Biz, In the Kings Bench. 
, CCCXXXIV. Kirjſam 2 Reding eaſe!” 


-” 4 
"7 
: 


ee nee Latch ent ni Beet, f the 
jo nm of Brokley lying in W. and all the Lands, Paſtures,Uoods, m 
and Yereditaments, parcell oz appertaining to the ſaid ſcite „ |, 
cept omnibus groſſis arboribus, boſcis & maremio; and further in the ſaid * * 
tters P; ny ere was a Pzoviſo, that the Leſſee ſhould 8 ſufficient”: /7: 
ay uy edge-boot, c. And if, notwithſtanding the laid Excep- 
Aellee op — have the Under / woods. was the queſtion : And it was 
t the Lellee ſhould have ſubbois, i. e. Under woods, foz that js 
ted! [expzeſſe wezds, and the exception extends only groſſis arboridus, 
wed (groſſis) in the excoptton extends to all that which followes: 
uſtice, If it were in the Caſe ofa common perſon, its clear, that up⸗ 
mutter the UAader⸗wonds are nat excepted, 7 E. 6. Dyer, 79. 4 
ade of a Mannoꝛ except Timber gꝛeat Woods, the Under- 
. Fenner Juſtice. The the Weſſee ſhould have 
t, ſhewes the Queens intent, that the Under woods chould not 
A ay, It this wozd (bois) in the exception ſhould not extend to 
* rr nothing, de * in 
Naecn. 7 


cccxxxv. 7775. 33 Eliz. in the Kings Bench. 


* en upon the Caſe the Plaintiff declared of Trover and of a Bag Trover and 
„ and the converſion of if, The Dekendant pleaded, that the bag of Converſion, 
is delivered to him as a pawne to keep vntili A and B were agzeen, / /7-. 97. . 
lahm ſheuld have it, and pleaded further, that A and B were not pet . 5; 
eh of them ſhould have it, foz which canſe he kept if, abſque hoc, that Y 
— 


lhe biſhop of Lincolne and __ e. 81 


) 
Ef Cowpers Caſe. Caſe. be... 


he converted it to his own uſe, upon which the Plalntitk did dem 
At was moved that the Converſion is never traverſable. Wray, 
Converſion is not traverſable, but upon ſach ſpeciall:matteray 

if A lend money to B, and B deli vereth a thing of the value to A 
now the Converſion is traverſable, ſee the ſame cafe, 4 E. 6. Br. A 
the Caſe, 113 · ſo here. Fenner agzeed with Wray 8 


Ps | 

» 

74 
J 


4 
k 
4+ 


„ 
2 


WI” Mich. 33. Ez. In the Kings Bench. PF al 
c⸗œcxxxvl. The Bh of Lincolne and Cowperg gf 
* 218 


Prohibition. Te? Biſhop of Lincolne ſued a Pzohibition againſt Compeh 
Tic belled againft him in the Spirituall Court fo2 Tithes out of 
ches. nos of D; And the Biſhop vid ſuggett,. that he and all his Pzeyg 
Co. 2/7. beenſeiſed of the ſaid Manno, and that as long as it was in their 
/4:1, 33/. 392, had been diſcharged of Tithes, and ſhewed, that in the time of E, 
Pannoz was conveyed tothe Duke of Somerſet in Fee, anyaften 
rc-g2anted to the Biſhop and his @uccefſos ; It was moved, 
ſcription was not good, becauſe denon'decimando : And admitt 
ſcription be good, the ſame is interrupted by the ſeiſin of the D 
ſer, and although that the Pannoz b#re-aſured to the Bichoß 
pot the Pzefcription is not revived: as Homage Anteſtrell it 
Fozrain Heiſin, although it be re-aſſured, vet it is not reviveys 
Wray, Gawdy,and Fenner, The Pzeſcription is good in the Caſe g 
tuall perſon, but not in the caſe of 4 common perſon. Andt 
cleare of opinion, that the Pzeſcription is not gon by this Inter 
Tithes are not iſſuing out of the L neither can Unite of pg 
tinguilh them, neither are they extinguilhed, by a releaſe of all ri 
* Dee foz this Caſe, C. 11. part of his Repozts in the Caſegl 
apper. e 7. Wo . 


33. EHlix. In the Kings Bench. 


CCCXXXVIIL Dethick, King of Arme cee. 


Illiam Dethick, againſt Garter Bing of Armes, was indich 
bs. "uh. ' Statute of 5 E. 6. foz ſtriking in the Church vard: ez i 
goto, 34, Dethick in Pauls Church ⸗vard in London, ſtruck 18, Jt was 
© Cathedrall Churches be within the meaning of the Statute : The 
Kiſnofmer ja £lear of opinion, that they were. And afterwards the Defendanl 
an Ind ictment. that befoze the Andicment he was created and crowned by thi 
Patents of the Queen which he ſhewed, choif and pꝛincipall King 
and it was g2anted by the ſaid Letters Patents, that he ſhould be£ 
ter, and that that name is not in the Indictment, and demanded Jt 
The Kings Attozney by Replicaticn ſaid, That by the Law ol 
Yoraldzy,every one who is made King of Armes befoze hel reteit 
nity ought to be led betwixt two Officers of Armes, by the Armes 
Carle Marſhall of England, oz his Deputy, and befoze him are ! 
Dfficers of Armes, whereof the one is to beare his Patent, anoths 
of Elles, the third a-Cozonet.of Bꝛaſſe double guilt, fourthly a Cu 
and his Patent ſhall be read befoze the Carle Marſhall; And alt 
Cozonef ſhall be ſet uqon his Head, x the Collar of Eſſes about his! 
terwards the Wine pourtd upon his Mead: And that the Defendi 
received theſe Cerimonies, ſoʒ which cauſe he is not King of Armeß 


Indictment. | 


oe ght on argued fs the 
aded 
to re. 


* 


hut the 
ſo not here 


* fo 
* ſaid Dffice, and ſo we are King of Yerolvs by matter of Netozd, 
4. is pleaded only matter in defect of cerimony and cir 
with not niterial!. ae 
a {16d bzoad wiſe about a Cap with a Co;onet upon his Head; 
Pet the King may create an Carle without ſuch Cerimanies: And may alſo 
deer anTarle by wo2d, if the ſame be after Kecozded, when a Knight is 
d Spurs ought to be put upon his Heeles, vet ſuch Cerimony 
nee may be conferred to and upon anether, foz ſuch Cerimanies are 9; 
phevfed oz nat uſed at the Kings pleaſure : Afterwards it mas objeced, 
— — almaves inputs Dann 
oronamus | 
this a Dignity and Dffice, as Carle, Parquelle, &c. enner Juſt 
$ Patent is, Nomen tibi imponimus , aud therefoze (Garter) is par- 
af {is game : And fherefoze he ought to be indicted by ſuch name; 
d _ be — — and R to 88 
| opinion , Zhat 8 A name lee, End refoze | 
nit goop, as x Mar. Wit of Summons of Parliament iCus "withens 
mans (Dupzeam Mead) and the Wzit was holden good,f63 it is nat par- 
. De here, Fenner and Wray . 
Röesate Creamas , Coronamm, nomen imponimus, Ergo, of his 
* wich Clench allo gzanted, and afterwards Dethick was diſcharge. 


bby Paſc. 32. Elix. Rot. 318, In the Kings Bench. 
& COCXXXVIIL Strait and Braggs Caſe. 


Aion of Treſpaſſe, fog bzeaking his Cloſe in N, the Detenbant , /7 9, 
bd; that long befoze the Treſpaſs, the Dean and Chapter of Pauls, 
ed of the Þannoz of C in the faid County of H in Fee, in the Right 
reh. lo ſeiſed King Edw. the fourth-by his Letters Patents, Dat. 
9s Reign gzanted to them all Fines, pro licentia Concordandi, of 
managers, and Lenants, Reftants, ann Now-refiants within their 
WYHewed, that ever fince they have uſed to have ſuch ines, and ſhew- 
N n. A Fine was le vped in the common Pleas, -hetwirt the 
"and one A of eleven Acres of Lands, whereof the plate where is 
dun andthe Poſt Fine was aſeCedto fifteen ſhillings, and afterwarns 
ner the Fozraiu Dppoſer did allow to them the (aid fifteen ſhillings, de⸗ 
td Land was within their Fee; Audafterwarvs,in behalte of the 
man Chapter, a. 4 the Plaintiff the ſaid * 

n 


2 


+ 31-41 


Sher and Nonnes 
Caſe. 


inks; who refaſed to pay it, wherefoze he in the Right of the ſait 

And by their commandment tock the Diſtrele as Bay, 8 | 
ſatd fifteen ſhillings , and afterwards ſold it, upon Frey th 

did demur in Law, It was moved; that it is not averredtha 

of the Fine was le vyed wis within their Fee, but they 117 55 on 
iowod it to be within their Fee, and the ſame is nat a ſu | 
ment; which the Court gzanted : And it was the opinion of 11 | 
the Dean and Chapter cannot diſtraine ;foz, this matter, butt 5 
cãe foʒ it in the Erchequer, as it appeareth,9 H; 6. 27, In the Du 
Somerſets Cafe + Gawdy, This gzant doth not extend to the Poſt 

Fine pro licentdwEoncordandi, is the Queens Silver, and not the P 
Wray, All ſhalt paſte by it. fo2 it is about one and the ſame matter, g 


were of opinion, to give Judgment fo2 the Plaintiff. 


in. 32 Elis. Rot, 451. In the Kings Bench. 
COCXXXIX: Sherewood and Nonnes Caſe. .. 


Wir! 

Covenant, 1 1 an Action ie £ oveniat' the Plaintiff declarcd; that Charles Gy 
Hefter his Wife were ferſed of certain Tenements called Withog 

diverſe Lad. to the ſame appertaining;and of another partell of Lay 

Dole centatning eight Acres, to them and the heirs of. the bod g 

Charles on the body of the ſain Heſter his wife lawfully begotten, an 

15 Eliz. leafed the ſame to the Defenvant by Andenture foz years; 

Indenture the Leſſo2 covenanted that tho Leſſee ſhould have fuſfici; ien 

boot: Fe FU ood, and Yoope Wood upon the Lands vuringth 

mitt oe: the 7 covenanted foz- him his Erecutozs ar 
roy, '&c, That it ſhould de lawfull foz them to enter 
by edi pbethe he ſaid Terme, and to have egzeſſe and regzeſſe then 
cut down and diſpoſe of all the Wovd and Timber there gut 
ſufficient Boule, boat, Fenring NA oed and Hoop Wood to the 

the Lands cailed the Dole, foz his expenſes at Withons, and further 
would net take any Wood oz Timber upon the Pzemiſſes, without 
v2 aſſignment of the Leſſoz02 his Alrgnes, otherwiſe, then accezain 
Imentare and the true meaning thereof: And further declared, 

aid Charles and his Wife ſo ſeiſed, le vyed a Fine of part of the Lal 
and his heirs, to I the Defendant attozned, and that the ſaid 
war ds deviſed the fame to l his Mile, the now Pl zintift fez pears 
mainder over to another, and dyed, and that the Defendant ** 
carryed out of the Lands called Withons, twenty loads of 

affent and aſſignment of the Lefſo2 oꝛ his Allignes, foz which the Þ 

Aſſignee bzought the Action: The Defendant pleaded, That. 

John Grice and athers by aſſignment of Helter hav cut downe ; nh 
wap fifty loads of Wbod in the ſaid lands called the Dole, and.ſof 
lett ſufficient Woods foz his expenſes at Withons accozding to ti 
oz which canſe he took the ſaid twenty loads of Moo upon 

expenſes, upon which the Plaintiff did demur in law. — 
not good ; This Plea is no moze, but that ſutkicient Mood was 
the Dole oz his expen'ee; and although there be not, pct the 

not cut Wood r. he hath refrained himſelle byt 

Allo the Covenant 9 N14 Lefſoz is, That the Leſſee hatl ha 

Mod upon the Dole fo2 his expenſes at Withons, but in his f 
doth not alledge, that he had nerd of W eo foꝛ to ſpend at Withon 
aver that he hath ſpent it there, fo; otherwiſe he hath not cauſe la 
And the meaning was, That the Leſfſe ſhould have ſufficient UWodl 
bad need of it. Hobart fo2 the Defendant, Ye would not ſpcal;toth 
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Sherewood aud Nonnes 
3 Caſe. 


. , . 
the conceived, that the Declaration was not good, foz here no bzeac 
anti aſſigned, fo2the Covenant is in the Diſjunctive, ſcil. — 
the Pefendant ſhould not take Wood without the alſent andaCignment of 
the Leſſo2 02 bis Allignes; And the Plaintiff chargeth the Defendant with 
| of Mood without the aſſent oz aſſtznment of the Leſſoz, ſo he would 
11 us to p20ve moꝛe then we ought, foz if he did it with their aNent on⸗ 
az by their aſſignment only, it is ſufficient, but if the Covenant had 
u itt the copulative, beth was neceCſary : And foz the nature of Copula- 
tives he cited the Caſe, where two Church wardens bzing an Action of Treſ⸗ 
palle, the Defendant pleads, That the Plaintiffs are not Church-wardens, 
pon which they are at Aue, The Jury find, That the ane was Church⸗ 
warden and the dther not, and fo2 that, the Plaintiffs could not have Judge- 
ment, foz if the one of them be not Church-warden, then the Plaintiffs are 
not Church-wardens, foz the copulatives ought not to be diſ-joyned : And 
he cited the caſe lately ruled in the common Pleas betwixt Ognell and Un- 
derwood concerning Crucifeild Grange, A leaſed unto B certatne Lands foz 
fozty years, Bleaſed part of the ſame to C foz ten years. A gzants a Rent- 
charge ent of the Lands, in tenura & occupatione B, It was reſolved, That 
the Lands lcaſed to C ſhould not be charged with that Rent, faz although it 
was in tenura B, vet it was not in his occupation, and both are exquiſite, be⸗ 
cauſe in the copulative 4 So here, the Leſſee may cut Wood with the aſſent 
"of the Lefſo2 without any alignment: Alſo here the ſubſtance of the cove- 
nan cannot charge the Defendant, foz although it be in the Negative, vet it 
mt abſolute in the Negative, but doth refer mto the covenant pzecedent, 
the words are, Tyat the Leſlee (hall not cut Woods, aliter quam, accozs 
eo the intent of the Indenture, where the covenant pꝛetedent is not that 
elle ſhall not cut Woods but in the Dole, but that the Leſſoz might 
down any Trees in the Dole leaving ſufficient fo2 the Leſſee, which co⸗ 
3 enant in it ſelfe doth not reſtraine the Leſſee to tut down any Trees in any 
-partofthe Lands demiled. noz abzivgeth the power which the Law giveth to 
m'byreaſon of the demiſe; Then when this laſt covenant comes, i. e. 
Mea the LefTec will not cut, aliter, then acco2ding to the meaning of the In⸗ 
behüte withont the afent, &c. the ſame doth not reſtraine him from the 
er which the meaning of the Indenture gives, aud ſo no bꝛeach of cove⸗ 
be aſſigned in this. Foz by virtue of the Leaſe, the Lefſee of com- 
"mon Right may take neceCary Fuell upon any part of the Land leaſed: Alſo 
ti firft covenant being ia the Affirmative doth not abridge any Antereft, 
: H . 19, The Lefſo2 covenants, That the Lefſee ſhall have ſufficient 
; ewo2ps, & non aliter. Do 8 E. 3. 10. A Rent of ten pounds was g2an- 
1d to Yusband and Wife, and if the Yusband overlive his Wife that he 
gl ave thzee pounds Rent, and if the Wife do overlive' the Yasband, 
Te Wall have fo2ty chillings, there it was holden that the Rent of ten 
continued, not reſtrained by the ſeverance of any of them: And als 
ad paradventnare ir appeareth here, that the meaning of the parties was, 
Ahe Leſſee ſhould not cut down any Mood but in the Dole, yet fog as 
es ſuch meaning doth not ſtand with the Law, it ſhall be rejected, as it 
ien to one in the caſe betwixt Benet and French, where a man ſeiſed 
ARerſe lands, deviſed parcel of it called Gages, to the erecting of a Schoale, 
- another parcell unto B in Fee, and all his other Lands unto one French 
fee, The deviſe of Gages was holden void, becauſe too generall, foz no 
M19 named; and it was further holden, that it paſſed by the generall de⸗ 
aue ko French, and vet that was not the meaning of the Deviſez : Alſo the 
Faniff is not Aſſignee but of parcell ofthe Reverſion, fo; if the Reverſion 
59)anted to him foʒ years, and ſuch Aſſignee cannot have an Action of . 
Ik k 2 ral 


Yedge-boot by aſſignment of the 1Bayly, It is holden by Baldwin and Shelley, 
Marthe Leſſee may take it without aſſignment, becauſe there are noe Ne- 


* 
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Smith and Hitchcocks 
Caſe. 


| nant; foꝛ a covenant is a thing in Action, and annered to the Ret 

01991 Yep, 5 that if the Never ſion doth not continne in its firſt coutſe as it ma 

z, time ot the creation of the covenant, but be altred oz divided, the 

- isveſtroyed, aud therefuze it was holden, 32 H. 8. Betwixt Wie 
Watringer, where a Leaſe foz years was made of ene hundzen A; 
Lands; rendzing ten pound Kent, and afterwards the LeToz gam 
Acxds'of it; that the Gꝛantee ſhould not have any part of tde Rent but 
Roni was dcfrvyed. Ss in dur caſe here, the Gꝛantee hath but parry 
efftfft, A Terme foz ycars, and ſo is not an Aſſignee intended, as the 
twirt Randall and Brotune in the court of Mards: Randall being & 

tertaine Lands, covenanted with B, that if he pay unto him, his Beit 
Alnignes five hundzed pounds, that then he and his Yeirs wreuld 
to the nſe of the ſaid Band his Veirs , Randall deviſed the Land ta his 
during the mino2ity of his Don, the Remainder to his Don in Fee am 
ha ing made his Nie his Erccutriy: Browne at the day and place to 
the mony generally, the /Wife having but an cftate ſoz pears in the 
took the money,” It was Holden, that the lame was not a ſuſficient iq 
foz the*TU iſe is not Aſſignee. foz ſhee Hath an Intcreft but faz pear 
here, the Son is to beare the lofſe, foz by a lawfull tender the Inher 
ſhall ve deveſted ont of him, and therefoze the tender onght fo be ma | 
and not to the Wife. Allo as the caſe is here, he is no Aſfignce, fo2 a 
Charles Grice and his Mife hath the Reverſion, to them and the Hein 
the body of Charles, and levy a Fine without Pzoclamaticns, nothing pal 
buthis'owne eſtate, and then the Conuſce hath net any eſtate, but umi 
life of Charles, and then when a man is ſeiſed to him andhis Peirs 
the like of another, he hath not ſuch an eftate as he can deviſe by the fat 
and then when he deviſeth it to his Wife foz years, it is void, &c. It 
ned. x = "i 
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Trin. 33 Eliz, In the Kings Bench. 
CCCXL. Smith and Hitchcocks Caſe. 


Aſſumpſit N an Action upon the caſe, the Plaintiff declared, that whereas the X 
; dant was endebted unto him, 19 Maij 30 Elia. The Delendant in 
6 deration that the Plaintiff would fezbear to ſue him untill ſuch a dap 
pꝛomiſed at the ſaid day to pay the debt: The Defendant pleaved, had 
29. Maij, 29 Eliz. Ye was endebtcd unto the Plaintiff in the ſain ſm 
allurante of which, afterivards he ackncwledged a @tatnte tothe Pla 
upon which he had execution, and had le vyed the money, abſque hoc, th 
was endebted to the Plaintiff, antea, vel poſt, the ſeid dap, aliquo 
which the Plaintiff did demur. It was argued that the Traverſe w 
good, fog the conſideration in Atumpſit is net traverſable, becauſe 
but conveyance, and amount to the generall Zllue, as in debt upon thel 
a Hozſe, it is no Plea foz the Defendant to ſap, that ne ſach Yozle was: 
to him. Partridge, If the conveyance be the gzound of the ſuit it is i 
ſable, an Acton upon the caſe zgainft an Veſtler, it is a gend Plea that 
not an YVcffler, 2 H. 4.7. See 26 H. 8. Br. Traverſe, 341. Jun 
upon the caſe, the Plaintiff declared, that whereas the Deſendant, bas 
deliberatione, of the Plaintiff certain goods, the ſaid Defendant in cen 
tion of ten ſhillings, Aſſumpſit & eidem querenti promifir falvo Cu fy 
&c, Non habuit ex deliberatione, is a good Picea. Godfrey, The is. 
doth not anſwer the point ol our Action, which is the Aampſit, but ol of 
w.y of Argument, 11 E. 4. 4. In Lreſpiſs upon the Statute of 5M the 
by the Paſter ofa Calledge and his ccaircers, tz: Defendant dath ju 


1 Eſtons SEllis Hartops 
3 Caſe. 3 Cale, 
* fa Leaſe made by a Pzedeceſſoz of the Plaintiff, and his Confreers 
> their Deed under their common Deal, the Plaintiff, Replicando ſaith; 
afthe time of the making of the Leaſe,there was no ſuch Colledge, and 
holden no Plea, fog it ts no anſwer but by Argument. Gawdy Juſtite 
| all caſes where the Defendant may wage his Law, there the conveyance 
werſalle: Wray, The cauſe of the Action is the Aſumplit;therefoze the 
ideration is not traverſable, fog it is not the point with which the Plain 1. aveiſs. 
is charged; Aud it is common here, that the Declaration in ſuch Agion 
mn the caſe, in conſideration of diverſe ſums of money, without any moze 
tertainty is good, which ſhould not be good, if the conſideration were traver⸗ 
fable, bat the conſideration is to be given in Evidence, and it is alſo common, 
that in an Action upon the caſe in Troder and Converſion, the Trover is not 
traterſable, foz the Tonverſion is the point of the Action : Fenner Juſtice, 
Che debt here is not the cauſe of the Action, but only the Aſſumpſit. In debt 
don Arbitrament, the Arbitrament is traverſable ; So in deb. foz Rent up- 
ana Demiſe, the Demiſe is traverſable, foz the Arbitrament, and Demiſe is 
the cauſe and gzound of the Action: At another day it was moved againe; 
and Gawdy, mutata opinione ſaid, that conſideration Trecutozy,is traverſable: 
as where one in conſideration, that he may marry my Daughter, oz of ſervice 
pꝛomiſeth to pay, the ſame conſideration is traverſable, contrary of a conſtde⸗ 
ration ex.cuted: And afterwards Judgement was given foz the Plain 
tiff, 


— 
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Trin. 33 Elis. In the Court of Wards. 


CCCXKLI. Eſtons Caſe; 


ſton was ſeiſed of Lands in Fee holden of the Ring in cheife , and 
Lak a Wife ſeiſed of other Lands holden in Socage, they have Aue, ann 

Yusband dyeth; And afterwards the Wife dyeth: Owen @erjeant con- 
telved, That the Queen ſhould not have the Mardchip of the Land of the 
Wile, oz the primer ſeiſin of it: And if the Yusbandhad ſur vi ved his Wife 
being Tenant by the Curteſie, the Queen ſhould not have Primer ſeiſin of it 
aller his deceaſe ; Wray, Ik the Father be ſeiſed of Lands holden in Socage; 
mathe other of Lands holden in Knights ſervice, and the Yusband overs 
wes hs Wife teing Tenant vy the Curteſie, the King ſhall have all: An- 
ernondenyed that, & he conceived, That the opinion of Stamford is not Lam, 
Wut tet 13 H 4.278, Where the Father is ſeiſed of Lands in theife, 
me mother cf ether, and the Father dycth, and afterwards the Mother 
MY, both thall be in ward. And it was ſaid, That if there be Gzanfather; 
aur, and Son, and the Father dyeth ſeiſed of Lands holden in Socage; 
emerwards the G2andfather dyeth ſeiſed cf Lands in Knights ſervice, 
Lands in Socage ſhall not be in ward: Anderſon held ſtronglp, That 
ale 1 have Primer ſeifin of the Lands of the Pother: Wray cons 

| SE. 


Trin. 33. Eli. In the Court of Wards. 


CCCXLII. Ellis Hartops Caſe, 


UsHartop was ſeiſed of diverſe Lands, whereof part was helden or the 

bo, Ain Knights ſervice, and deviſed two parts thereof to W Denham and 

| yy the uſe of T his Eꝛother, and his wife; and afterwards to the uſe 
* dad T and his Veirs mall s, T dyed in the life ot the Deviſoz, andafs 
> _ © terwards 


8 
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Welton ana G armons 
3 Caſe. 


terwards a Son is bozne ; Firſt it was agzeed that a Deviſe mige d 
uſe of another; Then, when Ceſtuy que ule dyeth in the lite of che 
the Deviſee.ſhall take it, and when a Bon is bozne. it (hall goe to hin 
if the aſe be void, then the Deviſee ſhall have it to his own uſe, fog 4 
viſe doth imply a-conſideration : Coke was of opinion, That the g 
by diſcent, when Ceſtuy que uſe, to whom Land is deviſed, doth ref 
the De vilee cannot take it, foz he ſhall not have it to his own uſe, 
uſe be void, the deviſe is alſo. void; And the uſe is void, oz Ceſtuy 
dyed in the life of the De viloꝛ, which ſee Bret ana Rygdens taſe. 
ſeiſed of thzee Acres, bargaines and ſells one of them, without hewing 
and that befoze the Statute of 27 Hl. 8. The Bargainee dyeth bel 
on, no Election deſcends to the Yeire,foz then he ſhould be a Parchaſy 
by Wray, and Anderſon, The deviſe is daid, and it is all one with] 
Rigdens caſe. And by Anderſon, a man deviſeth Lands to the 
which uſe by poſſibility is good, and by poſſibility not good; Ar afte 
Celtuy que uſe cannot take, the De viſee ſhall be to the uſe of the Dey 
his Vetrs. | * 
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Trin. 33. Eliz, In the Kings ehen. Wy 


CCCLXIIL Weſton 22d Garmons Caſe, 


Sſide was bzought of a Rent of fifty pounds per annum, and the 
tif made his plaint to be diſeiſed of his Free-hold in H E, am 
And ſhewed, that John Vaughan and Amy his Wife, who befoze was! 
of ene Weſton, and Mother of Sir Henry Weſton, the Plaintiff inth 
was ſeiſed of the ſaid Pannozs of H W, and H E, lying in Barcon-and 
in ee. And 18 Eliz. A Fine was levyed betwirt Robert Vang 
Whitney complainants, and the ſaid John Vaughan and Amy 
and Francis their don Defozceants of the ſaid two Wannozs, iater 
nomen, of the Pannozs of H E, and H W, and of fifty Meſſuages, thi 
dzed Acres of Lands, twohundzed Acres of Peavdow, cum pertinentij 
ſaid Townes, by which Fine the ſaid Defozctants, did acknotwledg 
of the ſaid Pannoꝛs and Tenements, to be the Right of the Compl 
come ceo, &c. with warranty, of the ſaidYusvany and Mile, foz 
Complainants did render a Rent of fifty pounds, per annum, with 
diftrefſe, in dictis Manerijs, to the ſaid John and Amy, and the Beit ? 
and allo rendzed the Tenements afozeſaid, with the Appartenance 
ſaid John and Amy foz their lives, the Remainder to the ſald Fran 
Son in tail, the Kemainder to the ſaid Amy and her Heirs; anvth 
and Amy dyed, by foꝛce whereof the ſaid Rent diſcendeth to the ſaid 
as Don and Yeire of the ſaid Amy, and that the ſaid Francis entrey4 
ſaid Pannozs as in his Remainder, and was ſeiſed in tail, and was: 
the laid Rent by the Hands of the ſaid Francis, and aſterwarvstheed 
teoft the ſaid Garmons the Defendant, &c. The Tenant ple ate 
Plaintiff was ne ver ſeiſed ſo as he could be diſeiſed, and if, &c. Na 
diſſeiſin, which was found foz the Plaintiff who had Judgement 
tion, upen which the Tenant bꝛought a Wit of Erroz :- Stephens 
Erroz, Firſt, the Fine is levyed of two Pannozs, inter alia, ſo dg 
Lands piſſed by the Fine beſides the Pannozs, and ſo the Nen 
ted out of the ſaid Lands and Pannezs, and no other Lands which y 
the Fine, and then upon the Plaintiffs own Gewing it appeares. tha 
Tenants ofthe Lands charged with the Kent in demand, are n ' 
the Aſſize : Secondly, Erroz : This Rent is gꝛanted only out of f N 
taile, foz Amy hath Fee in both as well the Rent as the Land, and theo un ©: 
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„ © Weſton and Garmons 
„ Caſe. 


* 5 is determined, the Rent is allo determined, and he hath not as 
> the life ol the Tenant in tatl, oz any of his Jae, wherefoze it ſhall be 
— the is dead without ine, and then the Rent is gon, and then he 
jahnot an cauſe.to have. Allie: Bourchier, As to the firſt conceived and 
alt ts not Erroz,fo2 although theſe Woꝛds (inter alia, &c.) yet it ſhal 
, inten that the Conuſo2 had any other Lands oz that the Rent is iſu- 
xt of other Lan Lands then thoſe two Mannoꝛs which are expzelled, 4 not inter 
sto the ſetond the contin the tail needs not to be averred, fa t 
1 hath enfeoffed the Tenant of the Land, by which the ellate 
Lew: utinned; And although the Tenant in tail be dead wi iffne, vet 
the Kent ith remaine until Recovery of the Land by Formedon in the Re- 
ber. Fenner Juſtice was at opinion, Chat the Per nomen ſhould go info T0” 
anz onely,ard ould not extend tothe inter alia: Fog ita man in plea· 
ing butt 9, that I S. was ſeifed of twenty acres of Land; and thereof (inter 6, 
ua! e him per nomen 'of Gteen-weade the ſame ſhall not have re⸗ 
inder alia, but onely to the twenty acres: And the averment 
de tontinnante ol the Tail needs not, foz the Eſtate / tail is diſtontinney, 
— Juli ice was of opinion, That the per nomen ſhould go as well to the 
ria, as-tothe two Pannozs, and then all the Ter⸗tenants are not nas 
ard in the Aſſiſe, and the ſame neets not to be pteaved, foz it appears of the 
22Jaintiffs own ſhewing, and there needs no averment ofthe continnance a 
Tait fozthe caſe afozeſaid.  Clench Juffice, The per nomen doth refer 
wall, which ſee by the Fine, which ſhewes that other Lands paſſed by 
8 hey the ſaid two 'Pannozs. And as tothe ſeronopoint he ſaid, 
Chere eeded no averment. Gawdy, As to the itt Erroz, the ſame cannot 
y any way, but to ſay, That the.Conuſoz was not leiſed of any other 
the laid two Pannozs, and then the Fine voth not extend unto it, 
| yn goRent i granted out of ' Fenrier/ In the Common Pleas, in 
I 75 e of Fincs, it was holden, that in pleading of a Fine,” it needs 
alay,That the Conuſoz was ſeiſed, ſoꝛ it the Conn: 02 8 were 
b lufficient : foz ſuch pleading is —_—— it felf;' fo2 a ws 
de droit come ceo, &c. dothj fu —.— Gift: 
wed, That here is a confuſion'in this Fine; foo the Kent is rerveen 
and Wife, and to the Heires or the Wike, and the Y and is 
r Vurband and Wife foz their lives, the Remafnder fo Francis 
| "4; Remainder tothe Wife and her Heires: And theſe matters 
a idtogether 1 ina Fine, but the one wilt-confoirnd the other: But as 
as ſaid, that the Law hall Parſhall th:ſe two renders, ſo as they 
Ufand, And it is not like unto a Rent ⸗ſer vice, faz a Rent / ler tire 
ut of the whole Efate: And therefoze if a Remainder upon an Ez 
e Eccheats, the Seigniozy is gone even during the life of the Te⸗ 
l . which ſee, 3 H. 6. 1. contrary dt a Rent-charge : Foz if the 
aRent i in Fee purchaleth the remainder of the Land ont of which 
ending out of an Eſtate foz-life, he ſhall” have the Rent during the 
Tenant foz life. And of that opinion were all the thzee Juſtices, 
&anuſo2s took by ſeverall Ads, and the Eſtate is charged, foz it com- 
Is Fenner Juſtice, 4 re is a LN A ** 
id a ent-charge, oz Common, ..foz t charge onely the 
N. det a Kent⸗charge ſhall 2 the whole Etats : And there- 
jo bath a Rent ie ta himinth penn upon an 
-02.fo21ife, the 0 denied: And 
5 put. The Na nag rel to Lein peares of his 
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CCCXLV. Manning and ene | 


NEjectione firmæ, Fury found-by . Uervit: 
I e e it watt, eee male ered 18.8, 
156 the r „. E wy * 
of Auguft, 8 Hf 
t Wel ld de from thencefi 
. eee 7 
his life, without 1 | aft, and after the reath tr 't g 
rine his Wife, W 1 * : gp 71 Joan wife of the ity 
Feoffes ſhould beende SE n he 
liam and Joan lawfully kegotte che terme of the Ao 


Manning and Andrewes 
1 Caſe. FI 


iter the deceaſe of the ſame Peire, to the uſe of the next heir, of the lame 


*elawfally begotten, and fo2 default of ſuch iſſne, to the uſe of the heirs of 
body of the ſaid William and Joan lawfully begotten, foz the terme of life 
ves of every ſuch heire, oz heirs, and foz default of ſuch heires to the nſe 
af the heirs of the body of the ſaid William, and foz default, &c. to the right 
ks of William : And further he willed, That if any of the ſaid heirs hal! 
Ft alien, lay to moztgage, the right; title, and intereſt which they oz any of ; 
wmhall have in oz out of the lame Lanys,oz by their conſent oz aſſent ſuffer 
r Kecovery to be had againſt them, &c, Oz doany other Ac, whereby 
They 03 their heirs, oz any of them may oz ought to ve difinherited ; That 
"en the uſe limited to ſuch heire ſo doing, ſhall be void and of no effec during 
lite: And that hiz ſaid Feoffees ſhall be thencefozth ſeiſed to the uſe of 
be hei ant of ſuch Dffender as though he were dead: Richard Hart 
— Nam had iſſne by the ſaid Joan his Wife, a Son named Thomas 
Sb dyed; and afterwards: 31 Hl. 8. Joan dyed, Katharine dygd, Thomas en- 
Fed, andhavJCue Francis and Percivall: Thomas by Deed indented, 1 Au- 
mult, 4. El. Bargained and ſold to Andrewes, and levyed a Fine to him 
Butt \ warranty ; Aud afterwards, 6 Eliz. Francis le vyed a Fine to the ſaid 
Andrewes, ur conu ſans de droit come ceo : And further by the ſaid Fine re- 
an wit warranty, at the time of which Fine le vped, Percival was 
eireapparant to the ſaid Francis, Francis after had iſſue I and F who are now 
living: The Y ire of the Sur vi voz of the Feoffees within five years after 
theage of Percivall and ſeven years after the Fine levyed, enter to revive 
i limited to Percivall, who entred, and leaſed to the Plaintiff, This 
8 argned by the Juſtices of the Kings Wench; &c. Firſt, Jt wis a- 
| the whole Court, That Richard Hart being ſeiſed with ſeven others, 
le of himſelfe and his Yeirs, might well deviſe all the uſe, although 
was in part ſuſpended becauſe be was joyntly ſeiſed with ſeven others, u gen. 
muſe, and ſo the uſe fozthe eighth part ſuſpended, foz when this de- ed, jc. 
to take cffec, i e. at the time of his death, all the poſſeſſion of the Land 4cviſcd; 
the Sur vi voz paſſeth from the uſe, and then the uſe being withdzawn 8. 
ſſeCion ſhall well paſſe: And by Wray, A uſe ſuſpended may be 
: As it Feoffees to uſe befoze the Statute of 27 H. 8. be diſſeiſed, by 
Meiün the uſe is ſuſpended, and afterwards during the diſleiſin. 


u 0 8. 
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Me uſe, by his TU ill deviſeth, That his Feoffees Chill re.enter and 
ake an eſtate to IS in Fee, the ſame is a good deviſe, foz by that diſſei- 
Hut and confidence repoſed by Ceſtuy que uſe, in the Feoffecs,is not 

N Pecondly, It was holden that here, a uſe implyed was limited 
ate Wife of William, althoagh there be not any expꝛelſe deviſe of it, 
be the Book of x3 H. 7. 17. Thirdly, when a uſe is limited to the | 

a the body of William and Joan lawfully begotten foz life, and after- 

the heire of the body of the ſame heire foz life, c. Geofry Juſtice 
pinion, That here is incffec an eſtate tayle, foz the eſtates limi- 
Areded to goe in courſe of an eſtate tail, foz he wills, That every 

the body of his Son ſhall have the Land, and the ſpetiall wozos ſhall 
another eſtate to paſſe, but that which the Law wills; As if Lands 
tone fc2 life, the Remainder after: his death to the Ycirs of his bo⸗ 
WP begotten; notwithſtanding that the wozds of the limitation imply 
Bll eſtates, vet becauſe the Law ſo wills, it is but one eſtate : Gaw- 
e ſaid, That every iſſue begotten betwirt William and Joan, ſhould 
Kate fo2 life ſucteſlive, and a Remainder in fail expedant as right 
we body of William, and this eſtate tail ſhall not be executed in poſſeſs / 


on of the meſne, Rematader foz life limited to the heir of the vo-/4 Contingent 
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Smanand Joan, and although that 'fheſe melne Remainders are but ll bincer 
* aan d not eſſe, vet * regard ſhall de had to them, that ol an eſtate in 


khex poſſeſſion. 
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they hail hinder the execution of the eſtates foz life, and in tail in x 
Ae oneftate made to A fo2 life, the Remainder to the right heirs 
tail, the Nema inder in Fee to A, although the eſtate tail be in obeyay 
not in eſſe during the life of B. vet in reſpec thereof the Free-hbly i 
ſhall not be-conjoyned. Southcote Juſtice, To the ſame purpoſe ; 
put a caſe lately adjudged betwixt Vaughan and Alcock : Landwas 
| to two men, and if any of them dyeth, his heirs ſhall inherit,theſe de 
8 — Tenants in common, becauſe in by deviſe, but contrary if it were by 
"cocks cale, Gzant : Lands are deviſed to A and B to be betiwixt them devided;1 
Tenants in common: Wray. William and Thomas have but foz1 le, 
are Purchafozs by the name (heir) & . the ſingular number, bat when 
further, andſayes, foz want of ſuch iuue to the heirs of the boy of Y 
in the plurall number, now Wiſliam hath an Anheritance : And il a 
made to one f0z life, and then to his heire fo life, and ſo from heir tg 
perpetuum foz life, here are tima eſtates fas life, and the other Betis 
Fee, fog eſtates fo2 life cannot be limited by generall wozds from 
heire, but by ſp:ciall wozds they may: And here, Thomas being ex! 
the body of William and Joan, hath an eftate fozlife, and alſo being he 
body of the ſaid William, hath a Remainder in tail to him limited x the! 
remaineth limited to others, 1. e. to the next heir of the body of Thot { 
in obeyance, becauſe limited by the name heir, his Father being all 
not hinder the execution of theſe eſtates, but they ſhall remaine in fe ace 
ding to the rules of the common Law: Then Thomas ſo being ſelfey 
a Fine againſt the P2oviſton of the Will, by which Thomas hach 
his eſtate foz Life, and ſo his next heir ſhali have the Wand dur ng 
And a gaeat reaſon wherefoze the heirs, ut ſupra, after the twofirf 
tions ſhall have tail, is, becanſe that it every heire ſhould have bur 
they ſhould ne ver have any Antereſt in the Lands by theſe limitation 
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the exp2eCCe wo2ds of the deviſe, none ſhall take but the hetre of the l 
foz ever, i. e. — Aliens, by which the uſe veſts in 0 
afterwards Fran. 


when afterwards Francis levyeth.a Fine, then the uſe veſts in Perciva 
1 veſted, being next heir of the ſaid Francis at the time of the Fine le vyed (| 
derclel. ending that afterwarys Francis hath a Hon which is his net! 
* therefoze tbe nſein Percivall by the birth of the ſaid Son in Francis thi 
de veſted, becauſe it was a thing veſted in him befoze by purchaſe, 9 
A enfeoffs B upon condition on the part of A to be perfozmed, and by 
ving iſſue a Daughter, the Daughter perfozmes the condition, and a 
a Son is bozne, the Daughter ſhall hold the Lands againſt the Son? 
4 6. A woman hath iſſue a Daughter, and afterwards conſents to a 
the Daughter enters, and afterwards a Don is bozne, pet the Daug . 
hold the Lands foz ever, i. e. And Geofries Juffice ſaid, Francis beli 
fozce ofthe Foꝛfeiture, ſhall not be ſubject to the limitation of the W 
to any fozfeiture if he alien, fo2 the cſtate which Francis hath foz his li 
an eſtate gained by the offence of his Father, and the uſe was limited 
upon the Mill of Richard, and then the ſaid eſtate ts not ſubjec to 
viſo of the d ill, and then hath not Francis committed any fozfoitiilt 
admit Francis ſhall fozfeit, yet Percivall ſhall get nothing thereby 
eſtate which Francis had at the time of the Fine levyen, ſcil. the Kun 
ly, foꝛ no eſtate of Inheritance was in him living his Father, i. e. 
regzeſte of the Feoffees, Geofries was of opinion, That where an 
mited to a perſon certain, and thereupon veſted in the petfon to ft 
limited, That the Entry of the Feoffees in ſuch caſe is not rei 
withſtanding that the firſt eſtates be diſcontinued, but where the ule 
our caſe) is not limited to a-perfon certain in eſſe, but is in obs 
veſted in any perſon upon the limitation of it, tome eſtate ought is 
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the Fecffees to maintain that uſe, and to render it accoꝛding to the limitaths 
mn, and in our caſe, theſe uſes not in eſſe at the time of the making of the 
Sextate of 27. H, 8. could not be executed by the ſaid Statute, but now at 
+ appointed time by the limitation Wall be raiſed and revived by the 
Entry of the Feoffees, but here by the Fine and Non-claitm, the Feoffees 
are bound, and their Entry taken away, and ſo no uſe can accrue to Perci- 
| Hart by ſuch Entry. Southcote Juſtice was of opinion, that the Feof- 
us cannot enter at all, becauſe that by the Statute of 27. H. 8. nothing is 

oft in them at the time of the making of the Statute, which ſaves the rights 
very perſon, Kc. other than the Feoffees, ſo as no right is ſaved to them 
all is drawn out of them by the operation of the Statute, and the ſecond 
ſaving of the Statute, ſaves to the Feoffees all their fozmer Right, ſo as 
the Right which the Feoffecs had by the Feoffment to the uſe is utterly gone. 
wat Percival Hart may well enter, foz he is nat bound ko the five” years 
after the Fine levied, foz he had not right at the time of the Fine levied, 
bat his right came by the Fine, Wray chief Juſtice. The Feoffees are 
ot to enter fo the Statute of 27 Hl. 8. hath two bzanches, 1. gives the pol⸗ 
(fon to Ceſtuy que uſe, in ſuch manner as he hath in the uſe. 2. takes a- 
way all the right out of the Keoffees, and gives it to Ceſty que uſe, ſo as no- 
thing af all remains in the Feoffees; fo2 if an Act of Parliament will give 
to me all the Lands, whereof my bꝛother Southcote is ſeiſed, and that J ſhall 
be in tze Þciſin thereof, now is the actuall poſſeſſion in me without my En⸗ 
ry. ſo alwayes, where an uſe is often executed by the Statue, Ceſtuy que 
le-withont any Entry hath an actual poſſeſſion, i. As to the uſes contingent, 
Ahn remains in the Feoffces foz the ſerving of them when they happen, 
wtthe whole cſtate is ſettled in the Ceſtuy que uſe, yet ſnbjectto ſuch uſe, 
be hall render the ſame upon the convingency : And if any eſtate 


— 


i pal remain in the Feoffees, it could be but an efate” fo2 life, foz the 
1 pple is executed in Ceſtuy que uſe, with an eſtate in poſſeſſion, and 


thenthe Feoffees ſhould be ſeiſed to another uſe than was given by them the 
Merz. Alſo if a Feofſment be made unto the uſe of the Feoffoz, and his 
vs; untill J. S. hath paid unto the Feoffoz 100 l. and from thencefo2th 
Je eoffoz and his heirs ſhall be ſeiſed to the uſs of the ſaid J. S. and his 
rs, if upon ſuch Feoffment any thing ſhould remain in the Feoffees be⸗ 
ae the payment by IS, the ſame ſhould be a Fes-ſimple,and then there ſhould 
lo Fee ſimples of one and the ſame Lands, one in the Feoffoz, and the o⸗ 
er in the Fecffees which ſhould be ablur de, and therefoꝛe the beſt way to a⸗ 
Much in en veniencies is to conſti ne the Statute, that it dz4zyes the whole 
vale of the Land”, and alſo the confidence out of the Feoffees, ànd repoſeth 
Napa the Lands, the which by the operation of the Statute, ſhall render 
F ne every perſon in his time acco2ving to the limitation of the parties: 
Malo it any Intereſt doth remaine in the Feoffees, Then if they convey 
N perſon upon conſideration who hath not notice of the uſe, then the ſaid 
Fall never riſe, which is utterly againſt the meaning of the ſaid Statute, 
e meaning of the parties, and therefoze, to conſtrue the Statute, to 
thing in the Feoffees will pzevent all ſuch miſcheik: And ik a Feoff- 
A tee be made to the uſe of the Fcoffoz foz life, and afterwards ko the 
bis wife which ſhall be fo2 life, and afterwards to the uſe of the right 
Wot the Fectko2 ; The Feoffoz enfeoffeth a ſtranger, faketh a wife, now 
wk the Fcoffees enter during the life of the Feoffoz. and after his death 
porno enter, becauſe they couidnot enter when the uſe to the wife was fo 
Amnapon the intermarriage, a then if the Entry of the, Feeffees in ſuch caſe 
2 requiſite,the uſe limited to the wife by the Act of the Feoffoz ſhould 
l detkroped againſt his 5wn limitation, which is ſtrong againſt the meaning 
e Ag afozeſaid, foz by the ſaid act, the Land is credited with the * 50 
L 1 2 ( 


— — 
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which u never faile in the perfozmnce of it. And ſuch contingent 
bb Gall oe map be limited in poſſeCCion, a Fortiori in uſe, 1 } 
6. Colthirſts caſe, 23. And Pleſingrons caſe, 6 R. 2. And it is trug 
common Law, the Entry of the Feofkees was requiſtte, betanſe the 
was done unto them by reaſon of the poffeſion which they then had ky 
by the Statute, all is dzawn out of them, and then there is no reaſon t 
medls with the Lands wherein they have now nothing to doe, and the; 
the Statute is, utterly to diſable the Feoffees to do any thing in en 
the uſes limited, ſo as the Feoffees are not to any purpoſe but agg 
convey the Lands to others ; #0 ag they cannot by theit Neleaft ch 
mation, dc. bind the uſes, which are to gꝛew and ariſe by the limit 
25 the Amen 8 N ——.— wy offiny 
uſes, 50. A covenants! 4 n A'tyall be enfeoffed by By 
Acres of Lands | 44 | the laid A and his Yeirs ſhall bel 
Land of the ſaid.A, in 8, ta the uſe of B and his Yetrs,/and afterwarns 
feoffeth a ſtanger of his Lam in 8; And afferwardsB enfeotketh 
Lands in D, now the Feoffee of A ſhall be ſeiſed to the uſe of B, notw 
ding that the ſaid Feoffee had not notice of the uſe,foz the Land is by 
the uſe in whoſe hands ſee ver it come: Andſee the like caſe, ibid. 3. 
Upon the reaſon of which caſes many aſſurances have been made, fog 
common-manner of - Poztgage, i. e. Af the Poztgagoz pay ſucha {i 
that then the. Po2tgagee and his Heires thall be ſeiſed after ſich piyy 
the uſe of the Poztgagaz and his Yetrs ; In that caſe although that thy 
gagee alien, pet upon the payment, the uſe ſhall riſe well enough ou 
poſſeſſion of the Alienee, and the Lands ſhall be in the Poztgagoz wit | 
Entry: Fozthe Poztgagee contv nat enter againſt his ownalienatiq 
ch is ta riſe npgn the payment; and therefoze withoul 
ariſe z As at the common Law, Lay 


ven to A in tail, the Remattiver to che right heirs of B, A 


makes a Feoffment, ſuffers a Recovery, 8c. although the ſame tall 
Iſtnes, vet if. B dyeth, and afterwarys A vyeth without ilsue, nowq 
ftanding this Fine, &c. The right Heir of B may enter: And alway 
ſhall ſpzing ont of the Land at his due oppoztunity, 4 it is a collatera 
which bindes the 1 Livery, and cannot be diſchargen 
Aſſ. 8. & 49 E. 3. 16. Iſabell Goodcheapes cafe: A man de viſeth, 
Trecutozs ſhall ſell his Lands, and afterwards ryeth witheut heire, 
Land eſcheats to the King, vet the authozity given to the Execult 
bind the 3 in whoſe hands ſocver it comes, & c. And ſo a title of 
doth contig notwithſtanding twenty alienations: But an uſe is 
thing then a Title of Entry, eſpecially an uſe in contingent, and an 
long as it is in contingency cannat be foꝛfeited: As if the Moztgage 
tainted and pardoned mean betwirt the Pos gage and the day of Rede 
&c. Then when Thomas levyes a Fine, Francis may well enter 
Thomas befoze the Fine had an eſtate tail executed to his Free 
therefoze by the Fine he gave an eſtate of Inheritance to the Com 
then no right of entail remained in Francis, but he took an eſtate fopl 
and that as a Purchaſoz by the limitation of the Mill, and then whi 
cis levyed a Fine, his eſtate was gon (which was but foz life) and 
right of the entail, and all the other eſtates which are eſpecially lin 
alſo gon, and ſo Percivall Hatt, to whom no eſtate was ſpecially lin 
not any cauſe to enter, &c. And it was further ſaid by Wray: Yu 
Wife Tenants in ſpeciall tail, the Yusband levyes a Fine with Þ 
tions and dycth,the Wife enters, the illue in tail is barred, but if the 
ter alter the death of her Yusband, and befoze the Pzoclamations 
iſſne is not bound by the Fine: And if Tenant in tail gzanteth; * 


488 1 
— + 


— Henningham and Wind- FFolter 597 PRE F Cana d N 
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im andafter er levyeth a Fine thereof with Pzoclamations, come ceo, 
Iſſue is barred, contrary where the Fine Fine is upon a Releaſe, 


* 


18. Eliz. In the Kings Bench, 


CC x LVI. Henningham and Windhams Caſe. 


ger Hennibgham bzought- ut of Erroz againſt * Wind- 
| a common Recovery had againſt Henry his the Error: 
- That Land was given in . tail to \ Thomas auen Na. 65, 
Mm" 7 ſaid Henry and the ſaid Arthuf the Remainder in genera tati 
the etate fail in poſſeſſion was to him and the Heirs Pales of his 7 
had illue the ſaid Henry and thzee Daughters by one woman, any 
= other ſons by another an, and dyed ſeiſed; 
damn, a Fecffmont, a common Recovery is had ala the #2 
| Henry is vonched, who vonched over the common Uouchee / Error and Agr 
wing to the nſnall courſe of common Recoveries, Henry dyed without iſne; taint, by him 
——— of Erroz being but of the halle 2 blood fotlenrs 2 to whom the 
it was reſolved by the whole Court, That Erroz and Attaint allwaves Len Land is to deſs 
as to uch perſon to whom the Land ſhould deſcend : b 
ach had not been; As if Lands be given ta one and the Beirs - 
les is body, & c. and ſuffers an errentous Recovery and dyeth, the 
Gall have the zit of Erroz : do upon Recovery; of Lands in 
liſh, fo2 ſuch Action deſcends accozaing tothe Land, 8 
5 R „ ** 
that the Feoffco being Tenans t2 ths Precip 9 wes 
o Henry is to peild a ende 
{ _ Ranges any wary wor hon the 
wicend, ſhoulp habe the Wut of. Erro: fox bs hath 
Exception was not allowed: And it was ſaid, That K — 
pc ha aha Kc 1 — ory bor (cil. ſuch: 
ad at the time rran And afterwarns. 
nt was given that the Action was — 9 5 0 it a man bath) 
ſp of the part of his mother, and loſeth it by erronious Judgment and dy 
L at the heir of the part of the rer ſhall have the Wait of . 


18. Eliz, in the King: Bench. 
CCCXLVII, Foſter and Pitfalls Caſe; | 


e firms the Caſe was: Brook debiſed Lands to his W e in Do. 2 
Tail the Remainder over fo a ſtranger in Fee, and dyed, 
e and had Loy 5 Daughter: who parka any Os: 
Fine to a ranger: The Daughter as n e 7. en 
8 agzeed by the whole Court, That an effate deviſed» the wife; 
the wozds; but not within the meaning of the Statute : co 
. erbat no eſtate is within the meaning of the e 
he Joynture of the Mite: Thirdly Neſol ved, Chat the nieanin 
7 was, That the wife ſo. pzeferred by the ponent ſhould tes 


s 0 hcires of her Yusband, and here left in 
It 15 the Husband, ſo as the Wife e could not 2 5 
Ander is limited over: 6 wie: 
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18. Elix. In the Kings Bench. 
CCCXLVIIL Greenes Caſe. 


Reene made a Leaſe foꝛ years rendzing Rent with clauſe of Rex 
— o A Tthe rent due at the Feaſt of the Annunciatten was behind being 
: ed at the day, which Rent the Lefſo2 afterwards accepted, z afterwary 
e, kor the condition broken, and his EntryWlden lawfull,foz the Rent 
3 (6. 64; 0. 10 the condition bzoken, but il the LeCſo2 accepts the next Nuarty 
kat. chen he bath loſt the yenefit of Re, entry, foz thereby he admits the 
* be his Tenant: And. if the Lelkox diftraine foz Rent due at the fa 

pf the Annunciation after the fozfeiture he cannot afterwards re en 

id fozfeityre,. foz by his-Diſtreſſe he hath affirmed the poſſeſſh 

Leſſee : So it he make an acquittance fo the Kent as a Rent, cap 

the acquittance be but fo2 a ſum ot money, and not ex pzeſſiey foz th 
which, tota curia conceſſit. | 1 


why * Jes 
ET 7 © » 
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 CCCXLIX. 20. Elz. In the common Pleas. 


1 
. 


Ahe Cafe was, Leſſee foz life, the Remainder fo2 life, the Remi 
1 tail, the Remainder in Fee; The two Tenarits fo2 life make! 
ment in Fee: Dyer, A woman Tenant foz life in Joynture, the Ri 
faz life, the Nemaiader in fee, the Tenants foz life joyne in a Fet 
Entry for for the Entry of him in the Remainder in fee is lawfull by 11 H. 7. A 
ſgiruxe, nant fo2-life be im pleaded, and he in the Remainder foz life will 
be reſerved, he in the laſt Remainder may, and ſo in our caſe, in as 
he in the Nemainder fo? life was party to the wꝛong, he in the Ren 
tail ſhall enter $: Which Harper atid Manuſon gzanted, i.e. Mang 
4.4 Db e444 this Feoffment be not a Diſſeiſin to him in the Nez 
* „vet it is a wzong in a high degzee, as by Littſeton, A Dial 
; toz lite to A who aliens in fee, the Dilleiſee releaſeth to the Alier 
ddd Releaſe; and the Dilſeiſoz ſhall not enter although the Alien 
this vil⸗inheritante, Litt. 111. which Dyer gꝛanted: And if Te 
like alieneth in fee, and the Alienee enfeoffeth his Father and dyeth,! 
diſtent ſhall not avayle him no moze then in caſe of Diſſeiſin : Ith 
objected, that that is the Livery of the firſt Tenant foꝛ life, and the 
tion of him in the Kemainder foz life, Dyer was of opinion, That by 
very the Remainder foz life paſſeth, t this Livery ſhall be as well the 
of him in the Remainder as of the Tenant in poſſeſſion, & although! 
eſtate is made lawfully by many, it ſhall. be ſaid the Livery of him! 
lawfully may makeLivery; Yet where an cſtate is wꝛongfully made 
accounted in Law, the Livery of al who jopn in it. And in this, the N 
life is ertinguſhed by the Livery,in the Feoffee,and the Liggry 
[Remainder foz life ſhal be holden a void Livery,eſpecially whe 
withTuch; a perlon who hath not authozity to make Livery ; As if 
and a ſtranger Diſceiſe the Tenant and make a 'Feoffment ove 
Seignidzy is extina, as if he ſoly had been ſeiſed, ſo if hein the N 
and a ſtranger dilſciſe fozlife, and make a Feoffment over, the Hel 
gen, and yet it is the Livery of the Lefſee only: And althoughitbs 
confirmation of him in the Remainder foz life, yet thereby the Rem 
Rand extinc : And afterwards Judgment was given, that he E 
- hinj inthe Remainder in tail was lawfull : And it was ſaid by the I 
er, That if Tenant foz life be the Kemainder foz life, the Remains 
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Livery of ſci» 
fin, 


The Lord Saint 7 John, — the dee 
| ; of Kents Caſe, 


T life, in in poſeſſion alieneth in fee, that de in the — in 
enter, lan it was nat ka his viũnheriun. 


CCCL. 20. Euiz. In the Kings Bench. 
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Caſe was; Chat a Capias ad Satisfaciend. was delivered to the her 
i av after the her iv reel the — againſt 885 N 5 
5 = —— 4 temaine- in Execution foz his wa 


zalſons per 
10 — Court —— 
Mee might — in Execution foz the debt as iu caſe of a 
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19, Eliz, In the common Pleas . 


: 4 CCCLI. The Lord Saint John, and the Counteſſe 
vai 10 Kents ge 


hat was holden by Wray cheife ee 
' caſe, P. 18 Eliz. — — 0 


. foz by ſuch geen nens by Executo)s, the goovs 
hae pa 
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It was ſaid by Dyer, and Manwood Aufftices, . be con- 
edin an action upon the caſe, 02 Treſpalſe nj 19 aun 4; Abatement of 
Kc. And a Wiit iſſueth fozth to enquire Wea. : 
Ye teturne of it, the Defendant vyeth, that the A ay Bites. 3 om 65. 
warding of the ſaid Wit is a Judgement: And it was ſaid by Man- count. 
na Mit of Account, the Defendant is awarded to account, if the 
ant account, and be found in arrearages and dyeth, the TW zit ſhall not 
— chall be given that — ſhall recover, and the 
I l be charged with the arrearages, and yet account doth not lye 
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CCCLIII. 19. Pl. In the Kings Bench. 


Did recover in Debt againſt B. whereupon a Fieri fatiss in 
A Sheriffe of Devon. and the Defenvant, ſeeing the Wit a 
on in the Sheriffes hands, ſaid to him, that he would pay the Del 
ed at Exeter ſuch a day, to ſatisſie the Execution, at which day + 
vant paid the monie acco2dingly, and pzelſently came an officer g 
of Exeter, and attached the monie in the Sheriffes hands, ſap 
ſaid A. to be indebted ſo much to one C. in whoſe name he made th 
ment, and now'on the behalf of the laid A. à Certiorate wag yy, 
move the Attachment hither, and it was therefoze holden by 
Court that the Attachment was void, and a Certiorare granted, g 
ſaid, It it can be pzoved by oath, that if the Defendant did gz 
was affenting to the ſaid Attachment, that-P2oces of contempt 
againft him, and the Sheriffe demanded of the Court what return 
make;Secauſe the monies were attached in his hands, and taken 
by kezte, to which Wray anſwered, That the Sheriffe eught to 
monies to the Plaintiffe, which were-once in his hands by fozce 
cution, and that it was his folly to ſuffer the monie to be taken fr 
colour of the ſaid Attachment, and if the monie was taken by fozce, 
riffe had his remedie by an Aion of Treſpaſſe ; foz the Attac 
void, but the Sheriffe at the Return of the UWzit, oughttoay 


the Ponie. 


T"Enarit tos life bargained and ſold bis Lands to A. and his Yet 
1 terwarys levied a Fine to the Bargainee, Sur conuſans de 


CCCLIV. 19Elis; In the Common Pleas, 


x20, *&c. It was holden by the Court, that it was a fozfeiture con 


Forfeicure, 
4 on. 124 
2 on! bo. 65. 


the Bargainee, not by the Bargainoz, who at the time ok the Ft 
thing ko fozfoit;-and it was ſaiv by Manhood Jaſtice, That if 
life be dikeiſed, and takes a Fine, ut ſupra, of a ſtranger, it is 
and pet he in the Reverſion hath but a right in Reverſion; lo 
nant foꝛ life be diſſeiſed, andthe Diſſeiſoz commits W aſte, he ii 
verſion ſhall have an Action of Maſt againft Tenant foz life, 
Tenants fo life be diſſeiſed by two, A. and B and one of the Ti 
life doth releaſe unto A. and the other Tenant foz life doth reenter, 
the Boyety in common with the other to whom the Releaſe was m 


| he hath revefſted the intire Re ver lion in him, in whom the Re 8 


ve foze, &cc. 
T ccclv. 20 Elis. in the common Pleat. 


Bracebridges-Coſc. | 


He Caſe was, Thomas Bracebridge ſeiſed of a Pannour in 

Defluage, parcell of it to one Curtes faz 21 years, and affel 
H.8. leaſed the ſame to one Moore foz 26 years to begin after the 
of the fozmer Leaſe, and afterwards 5 E. 6. he cnfeoffed Griffith 
to the uſe of the Feoffees themſelves, and their Heirs, upon col di 
if the Feoffees did not pay to the ſaiv Thomas Bracebridge 2000 
75 dayes affer, that then immediately after the laid 1 5 dayes, W# 
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ind beiten of the ſaid Pannonr to the nſe of the ſaid Thomas Brace, 
A and Joyce his wife faz their lives, without impeachment of Maſt, 
Mate mares tothe uſe of T. B. their ſecond ſon in Tail, with di vers Ke⸗ 
es ober, the Feoffees do not pay the ſaid mony within the ſaid 15 
i afterwards Curties attozns fo the Feolfees: it was moved, if the 
un of the Lands, paſſed to Curties, paſſeth by the Feoffment of the 
ur without attoznment, which ſee Licelclon' 133,134. 2. If by the Atrornment. 
ment of Curties, after the 15 dayes, the uſes can riſe to Bracebridge ; 
Ke wife, Kc. and it was ſaid, That the Caſe 20 H.6, Avowry 11,12. 
TÞ.©nanour be granted fo2 life, the remainder over in Fee, Tenant” fo2 
i it the Tenants attoznto him in the remainder, the ſame is good, 
© a Reveclion be g2anted to two, and one of them dieth, attoznment to 
Sfarvibo; is good; and if a Reverſion'be gꝛanted to Yusband and Wife, 
in \peciall Tail, the Wilke afterwards dieth without ine, Attozument to 
"the Pasband is gaad, and if 4 Ke ver ſion be given in frank marriage, and 
Aer wards the Hus band and Wife are divozced. and afterwards the parti- 
Alte Tenant atto2ns fo the Wife, th: ſame is good, and by Manwood , 
at a mari ſeiſed of a Manndur, the"vemeſnes of which extends into two 
dunkles, and hath iſe a Hon and a Daughter by one Moman, and a Son 
ber woman, and dieth, the eldeſt Don enters into the Demeſnes in 
we Connty onely, and takes the pꝛolit in ane County onely, and dieth with. 
Kiku, the Daughter hall have, and inherit the Demeſnes oz Services, 
whereof her bzother was ſeiſed, and the Son of the half blood the eſt ; and 
Fnwood, the attoznment of Carties, who was the firff Leſſee, ſhall 
ind zore the ſecond Leſſee, fog he ought to attozn, againſt whom lieth the 
Qndſuris clamar : and if a Leaſe fo2 years be made of a ÞÞannoz, and the 
on of it be granted to another in fee, if the Leſſee foz years attozneth 
Mond the Tenants of the Mannoz, 18 Ea. A man ſeiſed of a Pangoz, 
theright of his wike, leaſed parcell of it fas years. without his wife, the 
fan thereof is not parcell of the Panne, contrary, if the Leaſe had 
uwe br the Yusband and Wife : Ann be Dyer, if; Tenant in Tail of 
n leaſeth parcell foz years, and afterwarts makes a fecſt᷑ ment of the 
ound, and makes Livery in the Demeſnes not leaſed, the Reverſl - 
e Land leaſed doth not paſſe; f02 by the feoffment a wzong is done fo 
ae, which the Law hall not further enlarge than appeareth by the 
{contrary in caſe of Tenant in fee of a Pannoz, and that without 
"ith Attoznment : and it was the Caſe of one Kellet, 25 H,8. Kellet 
1 ſtay que uſe befo2e the Statute of 27 H. 8. of divers Lands by ſeve⸗ Keel Cate. 
veyances, the uſe of ſome being raiſed upon Recovety,of ſome npon 
and of ſome upon feoffment, and he made a feoffment of all theſe 
ehe Deed, with a Letter. bf Attozney to make Livery, the Atfozney 
Into part of the Land, and made Livery. in the name of the whole, 
ks ageed by all the Juſtices, That the Lands paſſed, notwitbſtanding 
anthers poſſeſſion, i. other Fecffees, and by Dyer, if the Tenants of a 
Yan pay their rents to the Dilleiſoz, tyep may refuſe again to pay them, 
q KLeaſe be made fo2 years, the remainder faz life, tf the Leſſo2 will 
er-hisReverſion, the Leſſee foz years ſhall Attozn, and his att 3 1. 
al bind him in the remainder foz life, and if a Leaſe be made to one 
dhe remainder over foz life, the remainder to the Lelſee foz years, 
Now if the Leſſee foz years g2ant all his intereſt, &c.thers needs 
S=mment : and if Gzantee of a rent in fee leaſeth it fo; life, and afters 
= Wants the Keverſion to another, the Attoznment of the Ter⸗tenant 
nine, but onely of the Gzantee foz life. It was alſo holden, That * 
u Atnament by Curties two years after the Livery was ſufficient, fo2 it Relarion, 
unde relation to the Livery to make it parcell of the Mannoz, but not 


the Leflce faz waſte done mean between the Livery and the At⸗ 
| M m tozament 
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< Bracebridges 
5 Caſe, 


tomment, but betwirt the Feolloz and Feoffee it ſhall palle ab initia- 
holden, alſo That although the uſes fo2 it limited are determingt * 
kault of payment within the 15 dayes, pet the Feoffees ſhall ta 

ver lion by this Attoꝛnment to the ſecond uſes, and if J enfeoff one w 
dition to enfeoffe J. S. who refuſeth, now the Feoffee ſhall be ſeiſt 
uſe, hut if the condition were tu give in Tail, contrary : So here igg 
tation beyand the fir uſe, which Walt not be defeated foz wants f 
ment to the firſt uſes, and here it was not. the meaning of Brace 
bave the Lands again upon bzeach of the condition in his fozmer'eſ 

attending to the ſecend uſe, aud Judgement was given in the pathith 
acco2ding to the yeſolutions of the Judges, , 85. afozcſaid, and it ww 
Harper Juſtice, That if a Feoffment in Fee be made to J. S. upon i 
that he ſhall gꝛant to A. a rent/charge, who refuſeth it, J. S. half be 


his own uſe. 
| CCCLVI 20 Elia. In the Common Pleas. 


He Caſs was this, Lo2d and Tenant by ſervice to pay everyy 

a quantity ot ſalt, but fince 10 fl. 7. The Tenant hath alt 
ed the monie foz- ſalt, the q ueſtiun was, It the Lo2d might reſazk 
fir®fervice, and it the monie be @etſin of the latt, and Manwoogdt 
vierence, i.c. Where the Load takes a certain ſum of monte fa 
thoſame is not any Deifin, foz the ſervice is altered, as at the fir 
Tenure was a-wozk to be done by labour, i.e. plowing, but nom it 
ged into a certain Rent, and the Load cannat reſozt to have his plawſy 
in Kent divers Tenants in anctent time have paid Barly foz their Ry 
the lame after wards was paid in a certain ſum af monie, ſo as nau 
ot Canterbury, who is L620 of ſuch Tenements cannot-now pg 
Warly: &c: but it the ſum whichhath been uſed to be paid be inc 
year ſo much, and another year ſo much, accozdiag to the pzice of 
Ar monis is a ſufficient eiſin of the ſalt, Quod fuit co 
per Curiam, 2 7 


CCCLVIE 20 Eliz. In the Common Pleas, 


NH. Accompt, bzought by an Heir Copy-holder, foz the p2ofits of his 
Lands taken during his Nonage; the Defendant pleaden, 
Accompt by the Cuſtome of the ſaid Manndz, the Lo2d of the Bannoz might aſſign 
2 ws g take the p2ofits of a Copehold deſcended to an Infant, during his KB 
opyholder. the uſe of the Aſſignee, withont rendzing an accompt, and the 
Cuſtome. Holden to be a good Cuſtome, as a Rent'gzanteyto one and his Bel 
during the Nonage of every Yeir , but admitting, that the Cue 
void, vet this SP both not lie, f the Defendant hath not entt 
ken the pzafits, as Prochin amy, in which Taſe although he was nat 
5 amy, &c. he is chargeable, as Prochin amy actozding to his Claim, b 
he claimeth by the cuſtome and gꝛant of the Lozd, and not in the ts 
Meir, and therefoze it was adiudged in this time ot this Quzre, th 
entreth into Lands claiming by De viſe, where in truth the Van an 


entailed, be chould not be charged in accompt, &c. 


SBracebridges 
Caſe, 


— 


CCCLVIII. 20. Eliz. In the common Pleas. 


5 | ia cheife by | ; 
when, That the ſaid Statutes as Ads erecuted, extended to Lands in Lon- WIIIs. 


u. and ſhall be good but fo2 two parts: And if a man hath Lands in tail, and 
fee umple, which are of dguble the value of the Lands in tail and de viſeth 
Ibis Lands, all the Land in Fee-ſimple ſhall paſſe. Dyer. One ſeiſed of 

pee Bannezs, the one in Capite in Fee, and two in Socage in tail, and de- 
eth all his Land in Capite, it is good againſt the Bing foz all Capite 


ſerwards came the Statute of-23 H. 8. which made all Lands deviſable.: 
{Land is deviſable foz life by the Cuſtome, and the Reverſion by the 


„ 
7. 


®, 


* CCCLIX. 20. Eliz. In the common Pleas. 
g Action of Matt, cf Waſt aCigned in a Wood, the Jury viewed the 
Wdonly without entring into it: And it was holden that the ſame was 
Went, faz otherwiſe it ſhould be tedious foz the Jury to have had the Wait 
S227 every tub of a Tree which had been felled: Pet Meade Juffice 
hat if Matt be aligned in ſeverall cozncrs of the Wood, then the Ju- 
have the view of every cozner, but contrary where Waft is aſſigned 
hole TA dod: And ik Maſt be aſſigned in every Room of a Youſe, View: 
Wof the Youſe generally is ſufficient. And Dyer Juſtice ſaid, That 
e aligned in ſeverall places, and of ſome of them the Jury had not 


| A ol that they may find, no Maſt done. 


ö . 


— 


Ferrand and Ramicys 
Caſe. 
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29 Elz. In the commom Pleas, 


CCCLX. Sir Thomas Lees C ſe. „ 
| .| = 
T was holven, per curiam ; That whereas Sir Thomas Lee way (þ 
«Batmo2, and alien the Pannoz except one cloſe parcell of the faiy 
called Newdick, and there were two Cloles parcell of the ſaid Mam 
Newdick, the one containing nine "and. the other contain 
Eleaion. Acres; That the Alinee ſhould not -which of the ſito cloſes 


have: but the Alienos 6 Feoffo2 thauld have the Election which of 
Cloſes ſhould palle. * 


CCCLAKAI. 20. Els. In the common Pleas; yy 


42% 


Fines levyed makes a_Leale foz accozding to atute of 32 KH: 
by Tenant in kterwards byeth without ine, he in the Remainder befaze any © 
— a Fine, the ſame-is good, foz by the death of Tenant in tail wih 
mainee'. * the Fer hold is veſted in him in the Remainder in tail: And ofthe 
Cop, 2 on was the whyte Court. | -1# 


20. Eliza. in the common Pleas: 


12 
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ay 
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offer perſons which the laid 
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— Ferrand and Ramſeys 
Caſe. | 


Sunne #27 f. 8. The ſaid Ann Ramſey was thereof ſeiſed, and dyod 
and from her deſcended the ſaid Youle to William Ramſey : The 
(giſed; con leſſed the Feolkment to Croiton and Langhton, to John Ramſey 
3, and ſhewed turther, That the ſatd Ann required ſurviving Fe- 
N enteoff one Robert Owen of the ſain Houſe, who thzee dayes alter 
2 nt at cozdinglp, Robert Owen enfecffed John Owen, who 
eredt leiled, and from him the ſald Youſe deſcended to Ilarel Owen, 
on ped, Langbton having ſue two Daughters, dyed; All the Feoffees 
Wwe ved, Ann the time afozeſatd demanded the ſai fix pounds thirteen 
is and four pence of the fatd William Ramſey in another Youſe in Lon- 
dur at the Feaſt of Saint Michaell laft vefoze, who venyed to pay it, the 
and Daughter of Langhton entred, and thereof enfeoffey the ſaid 1farell 
Oven, who leaſed the lame to the Plaintick, and upon that E videnre the De⸗ Rents, 
fenvant did demur in Law : And firft it was reſolved bythe whole Court, . 2 
A1 the did umm to be paid to the ſaid Ann was not a Rent bat a ſumm in 2/1, 
+ detaule reſerved to a franger, dc. Which ſee Litt. 79. And by Reverfion, 
un' on Juſtice, If the wozds of the reſervition had been twenty Nobles 
Rent, vet it das been but a ſumm in g2olfe, but otherwiſe it had been by de 
Ae: Also there is not any condition foz the payment of it, bat only a Utmi⸗ 
tation foz the wozd ſubſequent, which Limits the future uſe, takes away all 
the (03ce of the wozds of the Condition, as 27 H. 8 24. Land given in tail 
\tondition that the Donee and his Yetrs ſhall carry the Standard of the 
Dunn when he gots to battaile, and if he fatte thereof, then the ſame to re⸗ 
maineto a ffranger, the limiting of the Remainder hath taken away the con- 
dann and hath coi. trolled it, and now the condition is become a Limttation; 
ut e the w ids ſubſequents aro againf> Law, as if upon fatler, that P. nent, 
dal be lawſull foz a ſtranger to enter, bc. theſe wozds becauſe they upon condi- 
ee L:w (foz a Rent cannot berefervedto a lf g1ger, xc.) do not de · t on. 
"ihe Condition by Mead, contrary by Mounſon, foz the Condition is ut» 
van, And dy Mead, Feoffment in Fee upon condition, That if the 
Mol dee ſuch a thing that he Hall re-enter and retain the Land ts 
s ranger, the uſe is void, and the Febffoz ſhall hold the Land to his | 
rue: A Feofment ein Fes upon condition, That the Feoffee Wall“! 4*/ 
mary my Daughter, and if he refuſe to marry her, that then he ſhall be 702, 
Moes the uſe cf IS, the ſame is not a Condition, but a Limitation, and in all 
ales where, alter warde, of a Condition, an Intereſt is limited to a ſtranger, 
elit is got a Condition but a Limitation : And Meade ſaiy, That the 
ananall ſumm is not demandable, but the party ought to pay it at his. 1 
Lt 80. But by Mounſon, it ought tu be demanded, foz ſa wozy 
uſe) doch imply: And when atthe Requeſt of Ann the Fecffment is 
by Mounſon Meade, and Windbam, the Rent is gon, but Dyer centra- 
Ace the Feoffment be mide to Ann her ſelle: And afterwarvs Javg- 1 
ms givea kes the Plaintiff, Hill, 19 Eli. Rot. 748. Where was d Taſe 2/7204 or 
WiziShaw and Norton. One Green, de viſed his Lands to A, and deviſed . 
ihe ſaid A ſhould pay a Rent to B, and that B might diſtraine fog it, and 
| of the payment of it, that the Yeires of the Deviſoz enter, 
is a good Diſtreſſe, and a good Condition. And by Moun 


* 


— th. 


on, Des 


ac holden, That if Requeſt be neceCary, that in 
oe made, Chat it ought to be made to the ſurviving Feoffee, 
the heirs of any of the Feoffees who art dead. 


Hill 


CLacyes The Queen and Braybrooks 
Caſe Caſe. =" 
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e Hill 25. Elz. In the Kings Bench. 
CCCLXIII. Lacyes caſe. 


E 


+ n : 


Acy; was indicted et the death of a man upon Scarborough ſan 
Led of York, between the high water ⸗wozk, and the len 
wozk, and the ſame Indictment was removed into the Rings 
being.arratigned upon it, heſhewed, that the ſaid Indictment way 
' 5.13 Ne, by vertne of a Commilſion which iCuedthe firſt day of May, dire 

Juſtices of Aſſize, and other Juſtices of the Peace in the ſaid 
enquire of all Purders, Felonies, &c. and pleaded further, Thy 
Commiſſion cond day of May afozeſatd, iſſued another Commiſſion direged tg 
repealed, Admiraland others upon the Statute of 28 H. 8. cap. 15. by fozce o 
3 ſaid Lacy was indicted of the ſame mur der. whereof he was now 
and the ſaid laſt Commiſion was, ad inquirendam, tam ſuper alty 
quam ſuper littus maris , & ubicunque locorum infra juriſdicti one 
maritimam: And that the ſaid Indiament taken befoze the Abit 
taken'/befoze this, upon which he was arraigned, and upon the why 
p2ayed to be diſmiſſed: And the opinion of all the Juſtices was; 
ürſt Commiſſoa was repeated by the ſecond, and ſo the Jn 
upon which hee was arraigned, taken, coram non g.1 
7. Ik a Commiſſion fo2 the Peace iſlueth into one County, 3 
wards another Commiſſion iſſueth to a Town within the ſame. 
andparcell of it, the firſt Commiſſion is repealed, which Gawdy. 
il notice be given,&c. but Wray denied it; but by the whole Court, 
laſt Commiſſion to the Lozd Adi:irall, the firſt Commiſion, as 
risdiction, in locis maritimis is determine dand repealed ; foz theſe 
miſſions, are in reſpea of two ſe verall authozities , the firſt 
meerly by the Common Law, the other by the Statute afozeſai 
upon the party was diſcharged againſt the Queen, as fo that In 
Note, that in the Argument of this Caſe, it was ſaid by Coke, & 
by Wray, That if a man be ſtruck upon the high-ſea, whereof he dl 
nother Tounty afterwards, that this murder is dispuniſhable, nobl 
ding the Statute of 2 Ed. 6. 1 


Paſch. 25 Eliz. In the Kings Bench. * | 
CCCEXIV. The Queen and Braybrookes Caſe," 


Ve Queen brought a Mit of Erroz againſt Braybtook, 
was this, That King Ed. 4. was ſeiſed of the Mannoz of Mart 
gave the ſame to Lionel Lo Norris, and A. M. and the Heirs of th 
the Lozd, the Remainder to H. Norris in Tail, L. and A enterm 
ſuffered a common Recoverie fagainſt himſelf onely, without n 
ſaid A, Hen. Norris is attainted of high Treaſon by Ac of Park 
by the ſame Acall his Lands, Tenements, Mereditaments, Rigl 
ditions, &c. the day of the Treaſon committed, oz ever after, 
Norris is executed, Lionel dieth without ifne, the Mucen kali 
' Recovery foz one moyety by Scire facias, tecauſe Anne who was joll 
with Lionel who was not named, and party to the ſaiv Recovery?” 
wards the Queen gzanted to the Lo2d Norris, Son of-the laid Hen 
Manerium ſuum de Merſton, & omnia jura ſua in eodem, and now! 
ſaid Recovery, the Queen bzought a Mzit of Erroꝛ, and it was 
Egerton the Queens Sollicito2, that this right to a W2it of n 
a right as is transferred to the Queen by the Act of Parliament, 
are, omnia jura ſua quecunque, and here is a right, although L 


Indictments. 


* 


* 
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— 1 Queen 4d Bra jbrooks 
gy, Caſe, > 


tet of atthough i in —_— ſo it is a right of ſome quality, as A, 
n Tail, the Kemainder in Tall toB.A.makes a Feotkinent in Fee, 

| r gait high Ereaſon, and by ſuch Act all his Lanvs, &c. given 
| A. vieth without iffne, the Queen ſhall have a Formedon in 

vin) + anvalthough the Queen hath gzantev fo the Lo2y Norris, 

um de Merſton, & omnia jura in eodem, pet by ſuch generall 
ark of Erroz doth not paſſe, which See 32 H. 8. br. Patents 98. 
Action refs in pꝛivity of recozy, and cannot be diſplacey from 

— Act of Parliament, fer Br. Chofe in Acton 14. 73 H — when 

5 will gꝛant a thing in Acton, he ought in his Patent ta recite all the 

un francss the matter, as the Right, anghow it became & and 
de Queen here doth not make mention of this Right, as of the 
recovery, andthe Attainder; foz that canſe the Night voth not 

4 betwixrt Cromer and Cranmer, 8 Bliz. the Diffetſee was 

whe Treaſon, the Queen gzanted to the Meir of the Diſſeiſee all the 

ait which tame unto her by the A ttainder of his Anceftoz, nothing paſſed 

cat: eee always where the King gꝛants any thing, which he can⸗ 
Tre nenn that ſuch a gꝛant without ſpeciall wozds; is to no pur⸗ 

ke contrary; x he ag2ced the Cale put by Egerton, foz at the time of the 

aer;Bhad a Might of Remainder, but in our Caſe Hen. Norris had nut 

Xe tapoſſibility of a Right of Aaion,ice.a- Wait of Erroz; And he 

wit of Erroz is not fozfettable(foxitis an Action which reſts in 

mmer than a condilion in gaolle , as a Feoffment- inFos is mau 

' of the party ol the Feoffo2 who is attainted ut ſupra:This wozy 
U in the Act of Attatinder ſhall not transfer this Condition fo the 

2 ud of the Act of Attainder to Hen, Norris, it: is to he conceived Chat 

r ol the Act vid not intend, that by the 5905 (Right) every Right of 

mer, oz quality whatſoever ſhould N a Condition to the 

ad herefoze we ought to concei be that the makers of the Act did not 

ich Rights which reſted in pzivity : and as to the Gzant of the 

foe LodNorris of derb s of Merſton, Et omnia jura ſus im 

be conceived, that thereby the Right of the zit or Erroz did pate; 

vr: af like Cranmers Caſe, but it᷑ in the ſaiy'Caſe, the and it ſelf had 

vun in the Gzant, it had been good enough, an that Cranmer being 

the Pannoz of D was theredt᷑ diſſeiſed;: and ſo being diſſei⸗ 

. attainted of high Treaſon: now the Queen gzants to his Heir to- 

Wlan in his Manndz of D, &c. and ſo in our Caſe, the Queen hath 

the Lozd Norris, Manerium ſuum de Merſton, & omnia juta ſua in 

&c, at another day it was moved by Plowden, that this Right of 
e ws not transferred to the Queen by the Act, but ſuch Night 
elaveytoa firanger, &c. the wozvs of the Att are, omnia jura ſua, and 

(a 4 Pronomen poſſeſſionis, by which it is to be conceived, that no 

t that which was a pzeſent- Right, as a Right in poſ- 

2 : t to a Mit of 2 was not Ape 4 at the 

r, but it was wholly in him againſt whom the errone- 

wa had : and'therefoze if in a Frætipe quod reddad, the Dey 

— loofeth, and Judgement is given, and befoze Eretu⸗ 

mant is attainted by Act oft Parliament, by wb2vb-ur ſus 

ar ds he is pardened, the Demandant fudth fox Execution a) 

Temanez noto/notwithlanving this A et, the Lenant -may 
against the AGeuchee, and aftetwards' Wray chief Juſtice 

Wdctarevin Caurt, the opinion of himmel and all his tompanton c 

* bY roi alt the ofhbr-Jufticesto' be, That by this Att uf Parties 

Ww all Lands;-Denements, — rec} and ut Rights-of 

nn andqu2tity Wbatloster Hen. Nortis had, the day ot his attains 

| after, Lionel then being alive, and over-living the ſaid Hen. Nor⸗ 

ris 


1 be Lora Staffords wo and Kowhes | 
1 Caſe. „ Caſe. 


ov t 
2 


— — — 
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ris, that this W2it of Erroz was not transferred to the Queen: Anz 
ſaid A by the woꝛds afoꝛeſaid could not convey tothe King this poſi 
right, foz at the time of the Attainder, the Right of the U2it of Err 
Lyonel and Hen. during the eſtate tail limited to Lyonell, had nat a 
the Land, noz any matter concerning it: And Judgement was gie 
dingly ; And it was holden, That he in the Reverſion, oz Remain 
an Eſtate tail might have a Wait of Erroz by the common Law, ug 
covery had againſt Tenant in tail, in Re ver ſion. | 


om 
1. 


CCCLXV. Aicb. 25, & 26. Eliz, In the common F 0 | 


[ N Treſpaſſe bꝛought bya Copy-holder againſt the L02d foz't 

Cary hold and carrying away his Trees, &c. Jt was found by ſpects 

y noldet. That the place where, Sec. was Cuſtomary lands of the Plaintiftgs 
the Defendant, and that the Trees whereof, &c. were Cherry 
magnitudine ſufficienti eſſendi maremium, and that the place where 
ed, was neither D2chard, noz Garden: It was \-1d by the Court 
the Cuſtome the Copy-holder- could not cut down ſuch Trees, by 
might, and that the cutting down of ſuch Trees which were not 
Copy / holder might juſtifie without puniſhment * But becauſe by 
dict it did not appear that the Trees fo2 which the Action was bzot 
Timber in facto, but only, de magnitudine eſſendi maremium, the 
had Judgement. 5 1 

| | 

Mich, 25, & 26. Eliz, in the commos Pleas, 4 


CCCLXVI. The Lord Sta ffords Caſe... 


Ion Recovery in debt againſt the Lozd Stafford, certain Li 
Lim were extended by Elegit; The Queen becauſe the Log 
was endebted unto her, by Pzerogative ouſted the Tenant by Eleß 
wood Serjeant moved the Court in the behalfe of him who recovs 
ſurmiſed to the Court that the Queen was ſatisfied, and therefoz81 
Re-extent, but the Court wouldnot gꝛant it. becaufe they were nd 
or the matter, but an vifed the party to ſue a Scire facias againſt the 
Stafford, to know and ſhew cauſe, why a Re- extent ſhould not illus 4 
Queen being ſatisfied, &c. 2 


- 


Mich. 25. & 26. Eliz. In the Kings Bench. :M 
> ha | d 
CCCLXVII. Gibbs and Rowlies Caſe. 


Tyches. Ymon Gibbs Parſon of Beddington, Libelled in the Spirituall 
gainſt Rowlie, fo2 Tpthe Milke, Rowlie upon ſurmiſe of a Peel 

de modo Decimandi, obtained a P2ohibition, which was again 
Gibbs, Rectorem Ecclefiz parochial. de Nether Beddington, and iq 

rohibiricn- were at Ine upon the Pzeſcription, and it was found foz Rowlie. 
Solicitoz moved againſt the P2ohibition,becanſe the Libell is again 
ReRorem Eccleſiæ paroch. de Beddington, and the Prohibition was 
Beddingron, and it was not averred that Beddington in the Libell, anf 
Beddington, is unum & idem, & non diverſa; It was ſaid by the Coll 
upon the matter there is not any Pꝛohibition againſt Rectorem e 


LIND I. ie 


— — —— 


= Ruſlell and Handfords . 
Caſe, 


5 —_— = and therefoze ſaid to the Plaintiffs Councell, let the Parſon 
g nr the Spirituall Court at his perill, 
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Mich. 25. & 26. Elig. In the Kings Bench, 
CCCLX VII. Ruſſell and Handfords Caſe. 


% 


A Uſell bzonght an Action upon the Caſe againſt Handford, and declare, 
R cum quoddam molendinum ab antiquo fuit errectum, upon ſuch a 
Aer, de quo, one Thomas Ruſſell whoſe Petr the Plaintiff is, was ſeiſed- in Nuſance; 
2 of Fee, and dyed thereof ſeiſed, after whoſe death the ſame diſ⸗ 
ts the Plaintiff, by fozce of which the Plaintiff was ſeiſed in his De- 
ne as of Fee and ſo ſeiſed, The Defendant upon the ſame River had le- 
pa new Pill, per quod curſus aquæ prædict. coarctatus eſt, and upon 
Pot quilty, At was found faz the Plaintiff ; It was moved in Arreſt of 
gement, That it is not layed in the Declaration, that his Mill had been 
Tail time out of mind, &c. And then it it be not an ancient ill time ont 
Mind, &c. it was lawkull foz the Defendant to erect a new Mill; And it 
lad, That theſe wozds (ab antiquo) are not fit oz ſignificant wozds to Words of 
ut a Pzeſcription,but the wozds, A tempore cujus contrarii memoria ho- * 
n non exiſtat. are the uſuall wozds fo2 ſuch a purpoſe: Dee the Book 
of Entries 10, 11. Der 11H. 4. 200. Af J have a Mill and another levyes _ 
another Pill there, and the Miller hinders the Mater to run to my Pill, 4 
wth any ſuch Puſance, an Action lyeth without any Pꝛeſcription, as it 
ume the Bock in -22 H. 6. 14. The Plaintiff declared, That he was 
2 of ſuch a Towne, and that he and all his Pzeveceſſozs, Pziozs of N, 
Wil the lame Towne, have had, within the ſame Towne, four Mills time 
mind, Sc. And that no other perſon had had any Pill in the ſaid Town, 
ut the laintiff and his PzedeceCCozs, the ſaid four Mills, and that all the 
gens of the Plaintiff within the ſame Towne, and all other Reſtants 
here, &c. ought, and time out of mind, dec. had uſed to gzindat the ſaid Pills 
aAttePlaintiff, and that the Defendant,one of the Tenants of the Plaintiff, 
xeced and ſet up a Yozſe Pill within the ſaid Towne, and there the Re- 
Unis ginded, &c. And it was holden, That paradventure upon ſuch mat- 
ran Action lyeth, becauſe the Defendant. being one of the Tenants of the 
Pantiffis bound by the Cuſtome and Pꝛeſcription, ſo as he hath offended a⸗ 
gurl the pzivity of the Cuſtome and Pzeſcription. And as to the Caſe in , . 
Hon, It was the opinion of all the Juſtices, That if the Pill whereof ., 55 
WPlaintiff hath declared, be ngt an Amercement Pill, that this Action v. e, 
Host lye upon the matter, eo quod curſus aquæ coarctatur: But vet at 
hüt was helden by the Court to be good enough, natwithſtanding the Ex⸗ 
Won, another Exception was taken to the Declaration, becauſe that here 
bit fozth the ſeifin of the Father of the Plaintiff, and the Diſcent to the 
Mutick by fozce of which he was ſeiſed in his Demeſne, &c, without ſhew- _ 
Myrt after the death of the Father that he entred into the ſaid' Mill, &c. Seiſin in kack, 
n ſeifin in fact is alleadged, but only a ſeiſin in Law, and if the Plain, and in Law. 
not ſeiſed in fact, he cannot puniſh this perſonall wzong, but the Ex⸗ 
was diſallowed, foz ſuch a ſeiſin in Law is ſufficient foʒ the mainte- 
this Action, And afterwards the Plaintiff had Judgement fo re- 
reis Damages. See foz the Action it ſelfe contained in the Declarati⸗ 


$Eliz, Dyer 248, 


Na Mich. 


1 
| Caſe. 


Mich. 26. Eliz. In the Exchequer, 
CCCLAIX. Cleypools Caſe. 


Nfo2mation in the Exchequer againſt Cleypoole, upon the 
Informations, Llage, 3 Eliz. ſetting fozth, That the Defendant hath converted the | 
upon the Sta- Acxts of arrable Lands of Tillage, to paſture, and the ſame convergi 
rure of 5 Eli% continued from IF Elrz, unto the and twentieth ok Eliz: 1 
of Tillage. 1 
dant as to the Converſion pleaded Not guilty, and as to the Conti 

general par don by Parliament, 23 Elz. upon which the Atteꝛu gen 
demur in Law, It was argued, That that pardon did net extend to the 
ancs of the ſaid Con ver ſion: And firff the Barons were of clear opiniz 
if A be ſeiſed of Arrabte Lands, and converts the ſame ta pat 
converted, leafeth it to B, who continnes it in paſture as he t, 
be charged by that Statute: And it is not any good Conſtri 6 
Exception in the parvon is, excepting the converting of any Land e 
lage to Patkure, made, done; committed, oz permitted, that the Co 
excepted out of the pardon ſhal be intended and tonſtrued the bare f# 
verſton, but the whole offence, i. the continuante and pzaciſe of it is 
flood: As if by generall pardon all intruſtons are excepted, now byt 
infant Ac of Jntraſton, i. the bare Entry is not only ekcepted, but 
contingance of the Jntruſion, and the perception of the p2ofits : fy 
The wozds of the Statute are (Converfion permitted) and Conbetſ 
tinued is Converſion permitted: And the ſaid Statute doth not, p 
Converſion, but alſo the continnance of the Con der ſton, faz the yenal 
pointed foz each Year in hich the Converſion continnes: Aut 
Solicitoz put this Caſe, 11 H. 8. It was enacen by 3 H. 7. cap, x1 
upon Recovery in Debt, if the Defendant in delay of Executla 
Wzitof Crroz, and the Judgement be affirmed, he hat! pay dam 
the caſo was, That one in Execution bzonght ſuch a Mzit of Errog, 
fir Judgement is affirmed, he ſhall pay vamages, and pet here is 
delay of the Execution, foz the Defenvant was in Erecatton befoze, 1 
is an Interruption'of the Execution, and the Statute vid intend the. 
tion it ſelfe, i. the continnance in Execution, ibidem moraturus quoulg 
was laid on the other ſide, That the converſton and continuance therg 
two ſeverall things, each by it ſelfe, and fo the converſton only be 
cepted in the pardon, the conftinnance thereof remaines inthe gzacei 
pardon 2: And it appeareth by the Statute of 2, and 3. Ph. & Ma. 
converſion, and continuance are not the ſame, but alia, atque, diver 
diſkinc things in the canſtderation of the Law, foz there it is enades, 1 
any- perſon ſhall have any Lands to be holdenin Tillage accozving tb 
Statute, but converted to Paſture by any other perfan, the Comm 
&c. have authozity by the ſaid Statute to enjoyn ſuch perſons to cont 
Lands ta Tillage againe, &c. And in all Caſes in the Law, theres 
difference betwixt- the beginning of a wzong, and the continuanta 
ik the Father le vyeth ea Nufance in his own Lands to the oli ice al 
and dyeth: An Alſize of 9 lve againſt the eit fag 
Ba ogg of that wzong, but a Quod permittat, See F. N. B. 124, 
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Mich; 26. Elix. in the Kings Bench: 
CCCLXX. Powley and Siers Caſe. 


A 


Sol bought Debt againft Sier Exerutoz vt the Will of A: The De | 

unt demanded Judgement ok the U2it, foz he ſaiv, That one B was Debt. 
m of the ſaid A; and that the ſaid B dib conſtitute the Defenvant his 
unten, ſa the n zit ought to be brought agataſt the Defendant as Execu⸗ 
Wide , and not as immediate Erecutoz to the ſaid A, the Plain⸗ 

by Keply ſaiv, That the faiy' B vefoze any pꝛobate of the Will, oz any 
miniſtration dyed, and ſo maintained his WW zit. Wray Juſtice was as 

ul the Wzit, foz although here, pe not any.pzobate of the Will of A, oz 

other Adminiſtration, yet when B made his Will, and th:Defendant 
WCrecuto:, the ſame is a good acceptance in Law of the Adminiſtration — _ * 
werecution of the firſt WW ill, ſox the Detendant might have an Adion ol! - 
Det due to the firſt Teſtatoz: Gawdy and Ayliff Juſtices, The Mzit is | 
: Der Dyer, 23 Eliz. 372, againſt Wray. 3 


wap CCCLXXI. Pufch, 26 El:5: In the Kings Bench. 
57 Qs GNI 6, ; 
cafe was: A ſeiſed of certain Lands, bargained and ſold by Inden⸗ 


* + all the Trees there gzowing, Habendum, ſuccidendum, & exportan- Bargaine and 


in twenty years after the date of-theiſaiv Indenture, the twenty c,1-% Trees, 
ite; The Batgainee cuts vownthe-Wrves, A b;ought an Action of 
ile foz cutting down the Trees: by*WrayJuftice, The meere 


the Trees veſts in tbe Wargatnes, and the Limitation of time /- 38 

e after is not to any purpoſe but to halken the cutting of te 
Weewwithin a certain time, within which, if the Ttendee doth not rut them, 
Hee Foals be puniſhed as a Treſpaſſoz as to the Land, but not as to the 
Gay contrary, And that upon this Contrad, a conditionall pꝛo⸗ 
a delts in the Uendee, which ought to be purſu2d actozding to the di- 
tion of the condition, and becaule the condition is bꝛoken, the pzoperty of 

Trees is veſted in A. 19111 12 


5 Paſch. 26 Eliz, In the Kings Bench. 
$11 CCCLXXIL Curritcn, and Gadbarys Caſe. 


12 Aion upon the Caſe, the Plaintiff veclared, That the Defenvant les. 
aweration that the Plaintiff ſhould make a leaſe foz life to the De- 
ant of certain Lands, Babendum after the death of A, befoze the tenth of 
next following, pꝛomiſed to pay to the Platnfiff ten pounds, the firſt 
May next after the pꝛomiſe which was befoze the tenth of Auguſt : And 
bas, That the laid ten pounds was not paid at the dap, ut ſupra, noz 
WW Leaſe made: And now both fides being in default, the Plaintiff 
Wit the Anion; It was faiv by Wray Juftice, It the Plaintiff had made 
ate atrozding to the conſideration, and in perfozmance thereof the aci- 
bond have lyert, but now his own default had barred him of the Action : 
my another canſe, the Declaration was holden inſufficient, fo: here is 
um Confideration, foz the pꝛomiſe is, in confideration that the Plaintiff 
rte to the Defendant foz life, Habendum after the death of A, which 
MR onnet be good by way of leaſe,bnt ought to enure by way of gzant of the Re» 
ran, lo ag here is no leaſe, there foꝛe no conſideration, and — 

Pn 2 


Willis a#4 Troy 50 gel and the TT 
Caſe. - Londons Eaſe, 


t at if a Leaſe be made fo2 life, Habendum 3 after the death of A the 
, afe Walt} be in podriſion accd wing do the Þ 
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112835 of 985 R That vt 
Action, the parties were at Je, and upon the Venire facias 9 
Tom pſon wagteturned 4 Wot upon the Habeas Corpora, Georg 
was cetnraed, and the Jury was taken, and found foz the Pain 
ment given geteꝛdingie 3 At was argued on the part of the Þ 
amercement. firſt Auion, that tha ſame ds a thing amendable: fg E. 4018. 
was impannellen by the na! B, and in the Habeas Corpota 
men W B, and be ſuch &c, 
riff; it was fonn 
was amended and made 
whole Court was, — KB 
like to the raſe of ꝙ E544: Fez there the Exraninatian 
when the @heriff was in Coutt, but pere it is |after Merdict 
riffs out of Court, a and cannot be examined, and fppibeſa. caufea, 1 
nee uu 30 1 8 
2 2p 
Taſch. 26. liz. In the D en 
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CCCLXX1V, Ognell and the Sherifſ.of Londons 5 | 


OS bzought Debt upon an Eſcape by Bill in the — 
the Sheriffs of London, the Caſe was, That one Crotts was | 


nom 8 & Recogniſance, and afterwards committed fog, 


thePuſonof re, of which he was attainted, and remained in 
the euſtody vf the Sheriffs ; Afterwarys Ognell ſued a Seife! fene 
lan Recygnifance again Crofts, the Sheriffs a Cepi 1d. 
dall matter afozeſaid,and after Judgment given olts fg 
Crofts got his-pardon; and eſcaped : It mas argued, ; at; twit 
this Attainder , Crofts is ſubject to the 22 n obtained t 
nizance : Ber the caſe of pſcape betwixt Maunſer and e 

Bend loes caſe, 2 E. 4. 1. It is laid uy Wat man, Chat a man au lawe 
lony Hall-anſwer,: vut ſhall nat be anſwored,:. See. 6 E.. 4» One 
ned in Reddiſſin. was taken by a Capias pro fine, and. a 
and afterwarys-out-lawed of Felony the Ming parpons the felofiyl 
repain in-Execution-loa the party if be will; ut if 4. 

cytipn fo2 the: party t᷑ then out · lawed of F elony, it ſeems 454% 4 
conan 3; that the Execution is gon. And all the Barons were cle 


yo Plaintidn, And they ally id That ifone who 


| betaken in r Eſcape, aoler Hales caſe. 
Ecape, and that was dne Hales Cafe, And Fe Oholer nord 53 


wet (a2 
Sp poor e dre? ent 
| DEE: the _verUes had ri d, Cepi. upon th e ces. 


| Wh A . 28. Elx. a ip bert. 
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n: Any e tn 
h of extend ko inſtall 
dien, he nt Ebbe t6 6 With, and the Court was clear of avis 
— by this Gzant there vid not paſſe any power to inſtall oz infhro, 
me Biſhops ; and the generall wozys, i.e. omnem & omnimodam jurisdi- 
nem Archidiaconatum predictam, not mend the matter, foz the wozb 
di&; 82 reſtrain the woꝛds omnem, & omnimodam, &c. but admit- 
t; It was moved, Af upon this Jadentare Covenant hieth, foz there is 
* Covenant, yet the woꝛds abſque impetitione, denegatione, VVords which 
tio ount to ſo much. to make the Defendant ſubject to his A. amount to Cos 
| bees Wanne 9 Fu, Fo ſo nas the % 7<2anr, 
ow C 
* 


Hill. 26 Blix. In the Kings Bench,” 
CCCLXXVI. Lady. Bebber fa. 


Ke. 7 bees tondon by her will to Matthew ludänge 
| 6 5550 d.Aadrew Luddington, ſeverall Befjacies in monies to be paid co . * 
. Abet their ſe ber all ages, & c. and made the Lady Lodge her , 7. 
r he 0 ee died. Andrew died hefae hin full age, Marche . biclen 
ratien: of the gaons:of Andrew, and ſued tho Lavy' 
Torrttas, Ihe Legacy bequeathedfo Andrew; _— 
t 


5 Huddy and Fiſhers 
| Caſe. 
10 8 begins, the Lady Lodge, with Bir Thomas ber 


all the goods which ſhe had as Executoz of the ſaid Lady Laxtonjy 
am Caxcell, Pr. of the Rolls, and to William Lodge, Donne: of the 
Tliomas and his adv... depenaing;which nit the Lady Lodge! yy 
which one | given agaiphhe being dead, and now a ci 
out of the Spirituali Tourt againſt William Lodge Executaz of 
Lady Lodge, to ſhew. cauſe, w in em againſt the f 
Lodge, ſhould not be put in Exekution againſt him, and ſentence 
againſt the ſaid William Lodge who,appeajed to the Delegates, 
the ſentence wa#\affitimed; And now came William to f 
Bench, and let fozth the gꝛant of the ſaid Lady Lodge as afoz ud, 
 andthereny 
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Debt. wa 
And in the Indenture it was recited, That in conſideration thaf 
Huddy ſhould build a Mill upon the Land demiſed by the Defendil 
Artaint. Platatiff by the ſame Indeuture, and a Water:courſe'bpthe L7 W 
the Defendant leaſed- the ſaid Land to the Plaintiff, and the Les 
the woꝛds Dedi & conceſſi: Andthe Plaintiff affigned the bzeachs 
Covenant in Law, in that the Defendant had ſtopped the ſai Wight 
lo made by the Plaintiff, upon which they were at iTue, and it 
foz the Plaintitk, upoa whichthe'Defendant bzonght Attaint, 'Mi 
gath was found, and it was moved in arreſt of Judgment; That! 
Iſue,/and then byconſequencenoUervic, and then no faite gathy 
. cauſe of Attaint. foz here the Idue is taken upon the Topping of tf 
- courſe, which upon-the.thewing of tie parte is not any ch 
loʒ an the Andenture there is not any expzele Covenant; Cauſe; 8} 
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_— wa_ Penruddock-a#d New- 
| mans Caſe. 


in Law r iſt Dedi & conceſſi, which cans 

a to a thing not in ene at et the tim * of the Indenture, i. 
argued fo? aegned fp the Defendants in the Attaint reſettibles chis caſe, to 

tr. 77. Where it is yviden, that the warranty knit to 

i mot extend to the Menanty eſtheated : And 30 E. 3. 14. 
Te--overy in value hall not r in karger pzopoztion then the Land war- 
us af the time made : Pg our caſe, this Cove- 


; of the 
— — 3 to any Hh n got | eſſe at the time of the 
nan ef! gut chall reject a Uerdict 
5 might after the Uer- 
4715 which he 1 not, he ſhall 


Wee | his folly, 2 e wonld not 
circuit If Acton 


tbe infatficient, but he takes not Ar. ge ok it, but leads 
and is acqhitted, he ſhall nifvet after have a Wait of 
Forth foz anothet canſe At nt otight not to be given in 
* ta Fr an 5 his | to ü ee od, 7 
"no patty ge nd then TH on ve ei ved upon 
1 5. Cap. 3. hay 2 5 arty d, doth nct we, 


| 1 Executie e 21H. 

; Falle oath, In ft, * 1 cution dhe ent the pars 

p Attaint. And ſeet "DU" 9 7 8. Enacts, That the par⸗ 

Aettoꝛed to as much as” Aoi Bats p 
) befoze he Wer Es (6. 

ie £ 1 E. 3. 6. * W [14 

3 dota | 7.6 e : ; Ta aan 
vo Acne kay vefoze Exetutton, 33 #54; 21. by Priſdit 5. 

70. 8. E. 2. Aſfize, 396. ub it was mobed, That 


canſe the ane th Stine wth tt e paces 5 upon it 
e eker gives pe P ein this Caſe goes 5 the 
. Gand Jury, and the party, viz, Re-fummons, and 

Willy infinite, but in this Caſe the Plaintiff hath 5 otherwiſe, which 
Nin 1 ofthe Statute: And that was taken tobe a materiall 
nby Clench and Gawdy Juffices, foz the Uerdic doth not ſave 

matter of Pꝛoces in this Caſe by the Statute of 18 Eliz. which doth not 
— woceedings | in penall Cauſes; which ſee, by the wozds of the Sta- 
yan expzeſſe Pꝛoviſo: But Quzre, If it be a penall Statute, becauſe 
mt is enacted by it, then that which was befoze infliced upon 
rs: And as to the matter of Execution, Quzre, If the Plaintiff 
gravata in hoc only, That he * __ to the ſaid Judgment, and 


f FloCrecutian. 


. bende * th ater-courſe ſo to be ma ware enly there - 
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H 23 fla, ln the Kings Bench. 
cctv. Penruddock-end Newmans Caſe, 


Hectione firmæ, tho Plaintiff declarev upon a leaſo made by the Lozb 
x guilty pleaved, thisfpectall matter was found, That 
egle, ſeifes of the Bamiopzof D, whereof, Scr. betame B=ccvuione, 
w in x wrt in ſuch a ſumm to A who vyed', the Erettifozs - 2 Yorr hag 
againſk the ſaid 1 upon the Extendi facizs, 


ue ifurd h upon which the ſaid Panto; was delivered to the ſaid 
. © CTrecutozs, 
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skervile and the Biſhop of 
Herefords Caſe. 8 


Executozs, but was not returned, Jt was further found, That the 
to2s being ſo poſſeſſed of the ſaid Pannoz, the ſaid Load comma 
Baron to be holden there, which was holden accozdingly by then 
the Executozs, and the laid Executozs were alſo pzeſent, at whi 
Executoꝛs in the pꝛeſence of the ſaid Lozd, ſaid theſe wozds, vin, 
nothing to doe with this Mangoz; And upon this Uerdid, two th 
noved ; It becauſe the Liberate was not returned, the Gro 
che Sheritf, Food: And as to that diverſe Books were cited, 21 H. 6. 8.1 
Ir And it was ſaid that there was a, difference betwirt a Liberate, a; 
3 ad Satisfaciendum, and Fieri facias, foz theſe Wiits are conditicnats 
Habeas Corpus, &c. Ita, quod habeas denarios hic in Curia, 3 H. 7.3 
14. But contrary in the Wit of Liberate, Habere facias ſeiſinam 
Waits there is not ſuch clauſe, and therefoze if ſuch Wits be not 1 
the Execution done by virtue of them is good enough: And ſer 11 
It the Sheriff by fo2ce of an Elegit delivers to the party the wy 
Land of the Defendant, and doth not returne the Wit, if now the 
will bing an Action of Debt, de Novo, the Defendant may 
the Execution'afozeſaid, although the Mit of execution were not. 
and pet the execution is not upon Recozd : And ſee the caſe th 
Hanghford : And it is not like tothe caſe of partition made byt 
the lame ought to be returned, becauſe that after the returnethe r 
and Secondary Judgment is to be given, 1. Quod partitio pradit 
ſtabilis maneat in perpetuum, firma & ſtabilis in perpetuum teneal 
Book of Enrties, 114. And Egerton Solititos, cited a caſe lateig 
Earle of Lei- betwirt the Carle of Leiceſter, and the Widow Tanfeild, That ſuch 
ceſter and Tan- Without returne was good enongh. Another matter was moved 
feilds caſe. That here be a good execution, if now the Erecutozs being in pt 
ſaiv Panno? by tote of that Execution, and permitting and ſi 
Connſoz te hold a Court there in the Bannoz houſe , and ſaying 
ſence the woꝛds aloꝛeſaid, if the ſame doth amount to a Surrender 
Surrender, cntozs to the ſaid Connſoz oz not. And Wray cheif Juſticeſaid, 
| upon this matter is not any Surrender, foz here the woꝛds are « ; 
to the laid Conuſoz who is capable of a Surrender, noz to any} 
tain : And it is not like to the caſe of 40 E. 3. 23, 24. Chamberls 
where Tenant foz life ſaith to him in the Reveriori, That his wil 
he enter, the ſame 1s a good Surrender, foz there is a perſon certaty 
take if, but contrary in this Caſe, foz here it is but a general ſpe 
was adjozned. bs 


Rerurne of 
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Paſch, 28 Eliz. in the Common least. 0 1 
* 
CCCLXXIX. Baskervile and the Biſhop of Herefords c 


Quare Impedit. N a Qnare Impedit by Walter Baskervile, againtt the Withop ak: 


 A&c. The Plaintiffcounted, That Sir Nicholas Arnold was ſeil 
Advowſon as in g2ofe, and gꝛanted the ſame to the ſaid Bas kervile a 
to the uſe of himſelfe foz life, and afterwards to the uſe of Richard A 
Son in tail, Pzoviſo, that if the ſaid Nicholas dye, the ſaid Rich 
within age of twenty thzee years, that then the Gꝛantees and theirY 
be ſeiſed to them and their Yeirs untill the ſaid Richard hath at 
the ſaid age: Nicholas dyeth, Richard being of the age of fourteet 

= fozce of which the Gꝛantees were poſſeſſed of the ſaiv Anvowſon, Al 
wards the Church became-/vpid, and ſo it belenged to them ta p ler 
Exception was taken to the Munt becauſe the Plaintiff had nat il 


* — 


T_T Caries | 281 
Caſe. 


9 


be apon whoſe life the Intereſt of the Plaintiffs doth depend, Werne. 
— Gawdy Ber jeant, lkened it to the Caſe of the Parſon which hath been 

, That where the Leſſee of a Parſon bzought an Ejectione firmæ, 

| 


aye was found foz him, and in arreſt of Judgment exception was taken to 
A xation, becauſe that the life of the Parſon was not averred, and foz 
2 ſe Judgment was frayed : Anderſon cheif Juſtice : Upon the dying 
BR Nicholas Rich being but of the age of fourteen years, an abſolube Inte- 
i aine years not determinable upon the death of Richard, oz rather, they 
ceiſed in fee determinable upon the coming of Richard to the age of twen- 
See years: Rhodes and Windham contrary : Chat here is an Intereſt 
> Gzantees determinable upon the death of Richard within the Terme, 
card dieth without iſſuc within the Terme, the Remainder is limi⸗ 
wor to aftranger 3 And as to the Exception to the Count: It was argu» — 
by Packering Her jeant, that the Count was good enough, fo2 although the 359 30h. a 
Richard be not expꝛeſſely averred,yet ſuch averment is ſtrongly imply- 2 , 522. 
66 fo ſupplycd : Foz the Ceunt is, That dictus Nicholas obiit dito Ric, 637. 
wing of the age of fourteen pears, & non am plus, by fozce of which the Plain ⸗/ rb. £9, 
was pulli ird of the ſaid Advowſor, quo quidem fic poſſeſſionato eziſtente, 
ye Church becaine void. and poſſeſſed he could not be, ik the ſatd Richard had 
<t dern then alive, end the ſame is es ſtrong as an Averment: See 10 E. 4. 
18. Ju Treſpaſſe fo2 bzeaking his cloſe, the Defendant pleads, That A 
-sſeiſed, and did enfeoff him, fo which the Plaintiff ſaiv, That long time 
foze A havany thing, B was ſeiſed and leaſed fo the ſaid A at will who en⸗ 
the Defendant, upon which B did re-enter, and leaſed to the Plain⸗ 
a will, by fozce of which he was poſſeſſed untill the Plaintiff did the 
ſe, und the ſame was allowed to be a good Replication, without aver -,, - 
e of B who teaſed fo the Plaintiff at will, foz that is implyed by the 
ivirtote cujus. the Plaintiff was poſſeſſed, untill the Defendant did 
ne: And ſee alſo, 10 H. 7. 12. In an Afſize of common, The 
makes title, that he was ſeiſed of a Peſſnage, and of a Carve of 
which he and all thoſe whoſe eſtate, c. have had common Appen⸗ 
kc. And doth not ſay, that he is now ſeiſed of the Weſuage : But this 
an was diſallt wed by the Court, fo2 ſetfin thall be intended to continue 
oe contrary be ſhewed :; It was adjozned. 


Paſch. 28, Eliz. In the Exchequer. 


CCCLXXX. Carys Caſe. 


Tyrhes, - 
Moon HP, 222, 
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h 

Mm: It was moved by Popham Attorney Generail, That the Gzan- 
oe Tythes but fo2 life, and to that purpoſe he cited a Caſe adjudged, 
a the common Pleas : A man gzants black Acre and white Acre, 
Wn black Acre foz life, nothing of white Acre ſhall paiſe but at will, 
de argument of that caſe, Anthony Browne put this caſe ; Mucen 
Vated to Rocheſter ſuch ſeverall Offices, and ſhewed them ſpecially, 
mam tw of them, and ſhewed which certain, foz fozty years, It was 
med that the two Dffices which were not mentioned in the Habendum, 
un Rocheſler but fo2 his life, and determined by his death: And ſo he 
Wd, in this Caſe, The Lythes not mentioned in the Habendum, ſhall be to 


Do the 


I. he Lord Dary and 8 and Chambers — 
3 Sharpes Caſe. _ Caſe. " 


the Gzantee fo2 life, and then he dying, his E xecutoꝛs taking the 8 
Intrudozs: But as to that, It was ſaid by Manwood cheif Bas 
the caſes are not alike, foz the Gꝛantees in the caſes cited are ſebtai 
diſtin things, which doe not depend the one upon the other, but are was 
by themſelves : But in our Caſes, The Tythes are parcell of the wa 
and therefoze fo2 the nearneſſe betwirt them, i. the Rectozy and the 

the Tythes upon the mattter paſſe together with the {cite of the Keg 
the Terme of twenty years, and Judgement was afterwards git 
dingly, | a 


Paſch. 26 Elix. In the common Pleas, Mich. 27 & 28 Rat. . 
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CCCLXXXI. The Lord Darcy and Sha rpes Caſe. 1 


& — 4 


Homas Load Darcy, @recutoz of John oz Darcy, bꝛought d 

Bond againſt Sharpe, who pleaded that the Condition of the N 

That if the ſaid Sharpe did perfozme all the Covenants, &c. contain 

ina paler of Indentures, &c. By which Indentures the ſaid John 

cy had ſold to the ſaid Sharpe certtan Trees g2owing, & c. Any by 

Indentures Sharpe had covenanted to cut down the ſaid Trees beim 
venth of Augult, 1684. and ſhewed further, That after the ſealing 

very of the ſaid Indenture, the ſaid Lozd Darcy now * 

| pꝛocured 15 to raze the Jndenture, quod penes prædict. Querenteny 
123 bat, and of 1684. to make it, 168 5. & ſo the ſaid Andenture became 
n the opinion ofthe whole Court was clear againſt the Defendant,faz 
„ro. 27. is ina place not material, and alſo the razure trencheth to the ad un 
Defendant himſelfe who pleads it, and if the Indenture had becoz 

the razure,the Obligation had been ſingle and without Defeaſance. 


4 


Paſch. 28 Elix. In the commmon Pleas. 
CCCLXXXII Roliſton 2 Chambers Caſe, . 


Coſts, where Ollſton bzought an Action of Treſpaſſe upon the Statute of! 
damages arc fozcible Entry againff Chambers, and upon Iſſue joyned it 
given. foz the Plaintiff, and Damages aſſeſſed by the Jury, and coftsof 
e. and coſts allo, de in cremento, were andjudged ; And all weretreh 
Hob Judgement, with this purcloſe, quz quidem damna in toto ſeatti 
&c. And all by the name of Damages: It was objected again Ml 
ment, That where damages are trebled, no coſts ſhall be given,as' 
&c, But it was clearly agzeed by the whole Court, That nof 
cots aſefſed by the Jury, but alſo thoſe which were adjudged, de ind 
ſhould be trebled, and ſo were all the Pꝛeſidents, as was affirmed | 
Pzeignothozies, and ſo are many Books, 19 H. 6. 32. 14 H. 6. 13. 
57+ 12 E. 4. 1. And Book Entries, 3 34. and Judgment was gt 
dingly : And in this caſe it was ag2ced by all the Juſtices, Thatf 
conviced of the foꝛce at the ſuit of the party ſhould be fined,not 
that he was fined befoze upon Endictment foz the ſame fozce. 


—_—__. 
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Wai. 29. El. In the common Pleas, Intrat. Trin. 27 Els. 
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CCCLAX XII. Jennor and Hardies Caſe. 


— 


Cale was, Lands were devil to one Edyth foz lite, upon conditian 
5 marry, anv if the ved, oz marryed, that then the pe, i 
the 


F 
P 


um remaine to A in tail, and it A dyed without Jeve of his body in 
the tife of Edych, that then the Land ſhould remain to the ſaid Edyth to dif, 
mlethorcof at her pleaſure: And if the ſaid A did ſurvive the ſaid Edyth, 
that then the Lands ſhould be devided betwirt the Siſters of the De viſoz, A 
dend without Idue living Edyth. . Ser jeant: Edyth hath but 
lite and yet he g2anted, That if Lands be deviſed to one ta diſpoſe at his 
pleaſure without moze ſaying, That the Devilee hath a Fee-ſimple, 
-riniſe it is, when thoſe Wozds are qualified and reſtrained by ſpeciall 
en: As 15 H. 7. 12. A man deviſeth, That A ſhall have his Lands 
-rpetunm, dur ing his life, he hath but an eſtate foz life, foz the wozns (du- 
ring bis Ute) do abzidge the Intereſt given befoze : And 22 Eliz. one ne- rd, 195: 
ſeth Lands to another foz life, to viſpoſe at his will and pleaſure, he hath /. APY 
fate fra lite: And theſe wozds, (At A dyeth without JCue in the life „ ler.. 
Edvth, That then the Lands ſhould remain to Edyth to diſpoſe at her plea- 439. 
fe) Hallnot be conſtrued to give to n to diſcharge 
achlar eftate af the danger, penalty, and loſſe, which after might come 
rage, ſo agnow it is in her Libertie: And alſo he ſaiv, That by 
tan cf the latter Rematnder, i. That the Lands thould be de vided 
ee Daughters of his Differ, the meaning of the De viſoz was not, that 
Zh ſhould hive a Fee-fimple, -foz the Remainder is not limited to her 
. if A dycty in the life ot the ſaid Edyth, fo2 the Deviſoz goeth fur- 
tt, That 1f A overlives Edyth, and afterwards dyeth without Iſſue, that 
the ſaid Land Heuld be devided, &c. Walmeſley contrary : And he relped WY 
ma hen the wazds of the Limitationof the Remainder to Edyth, Quod.ins 7 1 2 
wancemanear dictæ Edyrbz, and that ſhe might biſpoſe thereof at her plea- 
he Caidarviſion is limited to be upon a Contingent, i. if A ſurvive 
it Edyrh (urvive A, then his intent is not that the W ands ſhould 
hedibided, &c. but that den all wholly remain to Edyth, which was gzans 
bythe who'c ,and the Juſtices did relye much upon the ſame reaſon; 
| they were very cicar of opinion, That by thole woꝛds Edyth had a Fee- 
[tz And Judge nent was given accozdingly. Anderſon conceived, That 
W a Condition, but althopgh that it be.a Condition, ſa as it maybe 
vita Remainder might be limited upon a Condition, vet this deviſe 
d as a nem deviſe in nene e pꝛetedent Condition, and 
a Remainder, quod Windham conceſſit, but Periam was very firong, „ 2. 
n That it is a Limitation : 23 E of © Terme, A 45 7 
WL: A czants his part to B, nothing paCeth by it, fog a.gzant, it cannot © 
: i, f02 as one Joenb-fenant cannot enkeott his . — no moze ca b, 


up thing in dim by g2ant, foz he cannot 629 {p bi thing which 

betont; fa le are ſeiſed and poſſeſſed of the all which 

Wanted, per Curiam, and Anderſon ſaid, That if Lands be gzanted to A 

| WE and the Peirs of A, B cannot ſurrenver to A, fog a @arrender is as it 

al want; And as a Relcaſe it cannot enure, foz a Releaſe ofa Right in 
8 Otel cannet be without a Deed. | 


* 
S 4 


1% 
4 : 
* 


hd, 
„ 
1 


Do 2 N Hill, 


Hollinſhed and Kings © Cedingfeild aud Bedingfeils © 2 
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Hill. 29 Ez. In the common Pleas. 


CCCLXXXIV. Hollingshed and Kings c. 


| den bzought Debt againſt King, and declared, That King wp b 
don to him in a Kecognizance of two hundzed pound s befoze # 
and Aldermen of London, in interior: Camera de Guildhall Log; 
whtch Recognizance the ſaid Hollingſhed heretofoze bought a Scire 
foo the faid Pays, &c., in exteriori camera, and there had Judge 
to der upon which Recovery he hath bzonght this Action, and upan 
claration, the Defendant did demur in Law, becauſe that in ſetting 
the Recognizance he hath not alleauged, That the Mapoz of Lon 
Authozity by Pꝛeſcription oz Gzant tofake Recognizances, anyie 
not, then is the Recognizance taken, Coram non Judice, and ſo void: 
to the Statute-of Weſt, 2. cap. 49. It cannot be taken to extend 
nizantes taken in London, which ſee by the woꝛds, De his quæ recut 
coram cancellario Domini Regis & ejus juſticiarijs qui recordum habe 
rotulis eorum irrotulatur, &c. And alſo at the time of the mihi 
Statute, London Had not any Sheriffs, but 1Bayliffs, and the ſe th tt 
© > .@. - bainsthat Pzoces ſhall goe to Sheriffs, &c. But the whole Court 
che. 5). ofa contrary opinion, fo2 they ſaid, Wee will know that thaſe of! 
Have a Court of Recozy, and every Court of Reco2d hath aa authozi 
denk to it to take Kecognizances, foz all things which concerne the 
. diction of the faid Court, and which ariſe by reaſon of matters ther 
ding. Another matter was objeged, foz that, The Kecognizance n 
in interiori eamera, but the Court was holden in exteriori camera, 
foze not purſuant: But as to that, It was ſaid by the Lord Anderſo 
admit that the Recognizance was not well taken, yet becauſe that in 
facias npon it. the Defendant did not take advantage then thereof, he 
oy by his ſaid admittance of it, as if one ſue fozth a Scire faeias; 
ogntzance, whereas in truth there is not any Recognizance, am 
Priviledges of ends admitting fuch Recozd and thereupon Judgment is given 
London, hem, it is not vold, but voidable. Fleerwood Reco22er of London, | 
many Caſes to pzove that the Courts cf the King are bound to t. 
That they of London have a Court of Recozd, foz if a Quo wacrang 
to Juſtites in Eyre, it behodes not them of London to claune their 
fo2 all Ecurts ot the Ring, are fo take notice of them: An at the lg 
many mot torts, the opinion of the Court was foz the Plaintiſk: Any 
ſatd by Anderſon, and in a manner ag2eed by the whole Court, Tha 
ng thts Demurrer here, the Judgment in London upon the 'Scice 
he A the Court here muſt pzocesd, and not take notice off 
e all. — 


Hill 59 Eliz. In the common Pleas. 1 
ä = 
CCCLAXXV. Bedingfeild and Bedingfeilès Caſe, |; 


2 was bzought by Anne Bedingfeild againſt Thomas Bech 
Ave Tenant ont of the Chancery purchaſed a Wit, de circum 
gatis, ſetting fozth this matter, That it was found by Dice in the) 
of Norfolke, that the Yusband of the Demandant was ſeiſed of the Þ 
ol N, in the ſaid County, and held the ſame of the Queen by Knights i 


Dower, 


— 


and thereof dyed ſeiſed, the Tenant being his Son and Peire of full 
indo an whereof the Queen ſeiſed as well the ſaid Pannoz as other 
eh and becauſe the Queen was to reſtoze the Tenements, tam inte- 
Hams as they come to her hands, it was commanded the Judges to ſurceaſe, Primer ſeifia, 
= regins inconſulta: It was reſolved, per Curiam, That although 
* de entituled to have Primer ſeiſin of all the Lands, whereot the 
of the Demandant dyed ſeiiſed, vet this Mzit did not extend unto 
028 not found in the Office, foz by the Law, the Queen cannot ſeiſe 
Lands then thole which att contained in the Dffice : And therefoze as 
Lund not found by the Oktte, the Court gave dap to the Wenant to 
rl in theife: And it was argued by Ser jeant Gawdy foz the Menant, 
Chat the Demandant ought to ſue in the Chancery, becauſe that the 
is ſeiſed, to have her Primer ſeiſin, and cited the caſe of 11 R. 2. any 
18. 4. 193. And after many motions, It was clearly ag2eed by the Court, 
Tenant ought to anſwer over, fc the Statute, De Bigamis Cap. 3. 
— th in ſuch caſe, The Juffices ſhall pzoceey notwithſtanding ſuch 
Kian of the King. and where kde Ning gꝛants the cuſtopy of the Menant 
nelle, 1 Hl. 7. 18. 19. 4 Hl. 2. 1. A Multo fortiori againſt the eite him⸗ 
Ale where he 1s of full age, notwithftanving the poſſeCion of the King foz 
his Primer feli, by the Statute of Bigamis affer the Yeire was of full age, 
the Wife could net ve endowed in the Chancery : But now by. the Pꝛero⸗ 
cative of the ing, ſuch wives may be endowed there, Si viduz illz voluerint. 
and after many motions, The Court awarded, That the Tenant ould 
ee at his perill foz the Demandant might (ae at the common Law 
ed. | 


> CCCLAXXVI. Eid. 28. Eliz. In the commonPleas > + 
a * | 10 | 
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ene was, The Yusband was ſeiſed of Larids in tho right at His Erchange 
ite, the Husband and his Wife both zjopned in exchange of the LA Exchange: 
ranger foz other Lands, which exchange was executed, the He 


Nautte ſetled of the Lands taten in exchange, altency the lame by Fine, 


Wholden by Rhodes and 7 ＋— That tho Wife the 
if her Busband might enter into her own Lands notwithFanving that 74 
Aud Rhodes reſembles it to the caſe repoated by umi 1039 Dyer, 19. Seb, 36+ 

We, 358. The Busband after marriage aſfored to dis Wife a Joynture 

qe b levy a Fine, Sur Conuſans de droit come ces que il ad, of the gr 

if Yosband ; that the ſame-is-not any Bar to the Mie of her Dotver, 

Elegien is not given tothe wife to tlatm het Joynture, n her Woto- 

wei after the death of her Busband : And lo in the pzincipatt caſg 

Meent was given foz the Mie. | 


N. Paſch. 26. Elis, In the Kings Bench, 


CCCLXXXVI. Lees Caſe. 


[Solas Lee by his will de viſed his Lands to William his ſecond Don; D. iges 

Mud it he depart this Wozld not having iſue ; Then J will that my 2 24 
an Law ſhall ſell my Lands, the Deviſor at the time of his deviſe ha⸗ (7% 

ür ons in Law, dyed, William had JCue John, and dyed, John dyep ©” © 
Wyout Jdue, one of the Sons in Law of the Deviſoz dyed, the five ſur vi⸗ 
Mons in Law ſold the Lands: Firſt it was clearly reſolved by the 
ie Court, That although the woꝛds of the Will are (ut ſupra) At Willi- 


— 


BEERS: Ba. 4 
Sir Gilbert Gerrard and rs 
Sherringtons Caſe. 
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am my Son depart this wozld not having Ine, &c. And 
Aſne who dyed without Iſſue; here, although it cannot be literally au 
That William did depart this Wozld not having iſſue, pet the int. 
the De viſoz is not to be reſtrained to the letter, that ſuch tone 
ſhall be made, That whenſoe ver William dyeth, in Law, cz Upon b 
matter without Iſſue, that the Land ſhall be ſubject to Cale, ace 
the authoꝛity committed by the Deviſoz to his Sons in Law: Any ng 
on the matter William is dead without Aue: As in a Formdon in 3 
ter oz Remainder, although that the Donee in tail hath iNne, pet if 
eftato tail be ſpent;the NN zit ſhall ſuppoſe that the Donee dyed withour 
a fortiori in the Caſe of a Will, oꝛ Deviſe, ſuch conſtruction ſhailhe; 
As to the other point, concerning the ſale of the Lands, Wray asked 
Sons in Law were named in the Mill, and the Clerks anſweren 
Dee 30 H. 8. Br. Deviſe, 3 1. and 39. Af, 17, Executors, 117. ſuch ala 
in caſe of Erecntozs : See alſo 23 Eliz. Dyer, 371. and Dyer 3, K 
and Mary, Lands de viſed in tail, and if the De viſee (hall dye withon 
that then the Land ſhall be ſold, pro optimo valore, by his Exec 
cum aſſenſu A, if A dyeth befoze ſale, the power of the Erecntc2s is df 
ned : And afterwards it was clearly reſolved by the whole Court, Thy 
ſale,foz the manner, was good,and Judgment was given-accozdingly, -® 
* 


Paſch, 26 Elix. In the Kings Pench. d 


CCCLXXXVIIE. Sir Gilbert Gerrard and Sherriogy 
Caſe Co 2 ; E 16 N 


Gi: Gilbert Gerrard Pater of the Nolls, Labelled in the @piritnati} 


againſt — and A his Servant foz Tythes parcell ot a I 
whereof the ſaid air Gilbert was Fermoꝛ to the Queen; It was ti 
Egerton SolicitozGenerall, That againff the Kings Fcrmez a; 
tion doth not lye.; But the opinion of the whole Court was, That a. 
bitton doth lye;;and ſo it hath been adjudged befoze. And afterwat 
ception was taken ta the ſurmiſe, becanſe the ſain Sir Gilbert hag? 
againſt the ſaid Sberrington and his Ser vant ſeverally, and ncw in the 
Bench they both had made a joynt ſurmiſe, whereas they ought to ha 
ed in their ſurmiſes accozding to the ſeverall Libells : And it wa 
judged by the Court, and therefoze they were dꝛiven to make ſevet 
miles : And afterwards Exception was taken, becauſe the ſaid 
ton and his Servant, had delivered their ſurmiſes and ſuggeſtions by. 

- ney, where they ought to be in proper perſon : See the Statute of 
cap. 13. The party ſhall bzing and deliver tothe hands of ſome of tie 
ces of the ſame Court, &c. the true Coppy of the Libell, &c. ſnbſ> 
marked with the hand of the Party, &c. and under the Copy ſhall be 
the lurmiſe oz ſuggeſtion ; And although it was affirmed by the Clerk 
Court, that the common ule and pzadiſe foz twenty years had becn,ni 
hibite ſuch ſurmiſes oz ſuggeſtions by Attozney : Pet it was reſolved! 
whole Court, that if onght to be by Attozney. | 
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Paſch. 25 Eliz, In the Kings Bench. 
CCCLXXXIX. Short and Shorts Caſe. 


gion upon the Caſe upon Aſſurhpſit to pay mony to the Plaintiff 
Pa 4. It was agzeed, That the Plaintiff by way of Declarati⸗ Requeſt. 
u ooght to alleadge an aduall RequetT, and at what place, and at what day 
Kequelt was made: And it is not ſutficent to ſay, as in an Action of 
Balke ſzpius requiſitus, &c, and ſo it was adjudged. 


CCCXC, Paſch. 26 Elix. In the Kings Bench, 


was Endiced in the County of Lincolne upon the Statutes of of Weſt, gment. 
1. Cape 33. and 2. K. 2. Cap, 5. of Newes, and the words were, That upon che Sta- 
Campian was not executed foz treaſon, but foꝛ Religion, and that he was as tute of newes, 
a man as Cranmer, the Bill was endo2ced, Billa vera, but whether, iſta 
yerba prolata fuerunt , malitioſe , ſedicioſe, o: e contr, ignoramus: The 
ſame Indictment being removed into the Kings Bench, the party, foz the 


cauſes afozeſaid, was diſcharged. 
Paſch. 26. Eliz, In the Kings Bench. 


CCCXCl. Cole and Freindſhips Caſe. 


EjeRione firmz, the Caſe was, That Fricarrock was ſeiſed, and by An⸗ Leales. 
ure betwirt himſelfe of the one part, and one Freindſhip, his Wife and 4 97 9/4, 
te Childzen betwixt them begotten at the Aſſignment of the Yusband of the 
pat, leaſedthe ſaid Land to the ſaid Yusband his Wife and their Chil- 
wat the Alignment of the Yusband foz years, they having at the time of Aſſignments. 
Leaſe but one Childe, i. a Don, afterwards they had many Childzen, 
e dyed, the Hus band by his will aſſigned his ſecond Don bozne after 
king of the Leaſe, to have the reſidue of the ſaiv Terme, and by the 
lol the Court nothing can come to the ſaid Don by that Leaſe, oz by 
, fo2 if the Intereſt doth not veſt at the beginning, it ſhall 
war veſt; And afterwards it was moved, Af in as much as nothing could 
Mu any of the Chilvzen bozn after the Leaſe made, if theſe woꝛds (At the 
Munment of the Yusband) Gould be void, and then the caſe ſhould be no 
we, but that Land is zeviſed to the Father and Pother, and their Childzen: 
her Day, viz. Trin. 26 Eliz. the caſe was moved again, and as to 
E payment, the Court was of opinion as befoze, That the Child aſſigns 
Sar the Leaſe made, ſhould not take: And then it was moved, That 
le Freindſhip and his Wife at the time of the making of the ſaid Leaſe 
don that he chouid take with his Father and Mother, and that the 
at the Aſſignment of Freindſhip) ſhauld be void, is matter of ſur⸗ 
and the wozd Childꝛen a good name of purchaſe : But the whole 
Cant was againit that conceit, foz theſe woꝛds in the caſe, at the Allign⸗ 
tate Freindſhip are not vid, but ſhew what perſon ſhould fake, if the in⸗ 
—＋ party ſhould take effect, i. he who the Father by Aſſignment ſhould 
part of 


. 


ſoz no Child ſhall take but he who the Father ſhall alligne, that is 

Chit ©! contract. and although by ſuch Allignment no title accrues to the 
th aligned, yet without Aſſignment no child is capable, foz by the Leaſe 
Father hath ſuch Liberty that he may aſſigne what child, he will: * 

Pp 
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Execution 
where joynt, 
where ſeveral. 


Reple vin. 


art 227, 


Stewardſhip 
of a Mannor: 
Office of 
Truſt. 


Grants per 
Copy, Deputy 
Steward. 


Ar, 4 19. 


he Lord Dacres 
4 40 e. 


by Wray, It the wozds of the Leaſe had been (at the aſſignment gf; 
ther within one moneth) and the Father ſurceaſe his moneth, the 
ſhould not veſt in any of the Childzen: And by Ayliff Juſtice, Are ; 
of the Leaſe had been (to the Yusband and wife and their Son John, 
his name is William) nothing ſhauld veſt : And paradventure in hi 
at the Bar, it the Father hd aligned his Son then bozne, and hang 
him befoze oz at the time of the Leaſe, i. the delivery ofthe Leaſg;it 

well enough: Note that this Action was bzought by Cole Leſſee of th 
of the Husband and Wife bozne at the time cf the Leaſe made: Ang 
wards Wray, with the alent of all the reſt of the Juſtices, gaveJ 

that the Plaintiff, Nihil capiat per Billam, - - 


CCCCXII. P-ſch. 26 Elix. In the Kings Bench“ 
1 
Gte, It was agzeed by the whole Court and affirmed by thet 
That if Debt be bzonght upon an Obligation againſt two upon 
Præcipe, and the Plaintiff hath judgment to recover, that a joynt Tx 
ought to be ſued againſt them both: But if the ſuit were by one fil 
and ſeverall Præcipes, execution might be ſued againſt any of them. 


CCCXCIII. Trin. 26 Elix. In the Kings Bench, 


Na Replevin, The Defendant doth avow per Damage Fealay 

ſhewed that the Lady Jermingham was ſeiſed of ſuch a Bannoz wher 
and leaſed the ſame to the Defendant fo2 years, &c. The Plat 
That long befoze King H. 8. was ſeiſed of the ſaid Bannoz, any 
place where is parcell of the ſaid Pannoz demiſed and demiſable yt 
and the ſaid King by his Steward demiſed and g2anted the ſaid parte 
Ancefto2 of the Plaintiff whole hetre he is, by copy in fee, &c. upo 
it was demurred, becauſe by this Bar to the Avoway, the Leaſe ſef 
the Avowzy is not anſwered, koz the Plainfiff in the Bar to the A 
ought} to have concluded, and ſo was ſeiſed by the cuſtome, untill 
vowant, prætextu of the ſaid Terme foz years entred: And ſo it! 
judged. | F! 


Trin. 26. Eliz. In the Kings Bench. 
CCCXCIV. The Lord Dacres Caſe. 


' N EjeQtione firmæ, the caſe was, That the Lezd Dacres was ſell 
Mannoꝛ of Everſham, and that IS held the place where of the ſaid 

by copy foz terme of his life, andthe ſaid Loꝛd gzanted the StcwardY 
ſaid Mannoꝛ to the now Marquefſe of Wincheſter, who appointed one 
to be his Deputy to ktep'a court, & ad tradendum, the ſaid Land (I 
now dead) to one Wilkins by copy fez life, afterwards, the ſaid Che 
manded one Hardy his Servant to keepthe ſaid court, and gzaat theW 
by copy, ur ſupra, which was done accoꝛdingly,, the c py was entred, 
Load Dacres ſubſigned it and confirmed it: It: was further fol 

Hardy had many times kept the ſaid court both befcze and after, all 

cuſtome of the Mannoꝛ was, that the Steward of the ſaiv Pannoz fa 

being, oz his Deputy might take Surrenders, and g2ant effatesW 
And ik this eſtate fog2zanted by Hardy were good oz not; was then 
becauſe by the Servant of the Deputy, whereas the cuſtom e found dum 


$4 rgelle and Foſters 
| Caſe, 
ther then the Deputy: It was argued that the eſtate gꝛanted, ut ſu- 


: j | void, foʒ a Deputy cannot transfer his anthozity over, fag it is an 
etrutt: See 39. H6 33, 34. 14 E. 4. 1, and 6 Eliz. it was adjudg⸗ 


2 the Duke ol Somerſer had direrſe Stewards of his Lands, and they, 


„ 


bk 


Se name of the ſaid Duke made diverſe Leaſes of the Lands of the laid 
© rendzing Rent, and the Duke, after war ds allented to the ſaid Leaſes, 
S>receivgg. the Rents reſerved upon them, and yet after the death of thz 
ke Be Earle of Hertford his Son and Yeire avoided them: Do 
ve, the aſſent, and the ſub ſignment of the copy by the Loꝛd Dacres, doth not 
ws any rength to the copy which was void at the beginning; againff 
Aach it wis laid, That to take a Surrender, and to gꝛant an eſtate by copy 
1 amp judicial Act, but meerly an Ac of ſervice, and no matter of truſk 
isfrausferred to Hardy, foz truſt is repoſed in him who may deceive, which 
cannot be in out Cale, fog here is an expzeſſe commandment, which if Har- 
dytranſazelle it is ablolute vold, foz nothing is left to his diſcretion : And 
theedinitting of a Copy.holder is not any judiciall Ac; foz there need not be 
ok the @aito2s there who are the Andges : And ſuch a Court may be hol⸗ 
wh ent of the Pzecinct of the Pannoz, fo2 no Pleas are holden, which was 
nceſſatn'per totam Curiam: And by Ayliff Juſtice, It the Load of ſuch a 
<a makes a Feoffment of a parcell of his Bannoz which is holden by 
copy foz life, and afterwards the Copy. holder dyeth, although now the Lozd 
hathnotanyCourt, yet the Feeffee may gzant over the Land by copy againe. 
Indthe whole Court was clear of opinion, That the gzant foz the manner 
it was good, eſpecially becauſs the L od Dacres agzeedto it; And Judg/ 
ut was given acccz dings. nn 


* 


: 


Trin. 26. Elia. in the Kings Bench. | 


10 cccxcv. Burgeſſe and Foſters Caſe; 


I& Ejetione ſirmæ, the caſe was, That the Dean and Chapter of Ely were 

10 Worthe Pannoz cf Sutton, whereof the place where, &c. is parcell, de- 

aud demiſable by copy accozding to the cuſtome, and by their Deed 

asche Stewardſhip ofthe ſaid Pannoz to one Adams to execute the ſaid 

cf per ſe vel legitimum ſuum Deputatum eis acceptabilem: Afterwards Surrenders, 

Nn made a Letter ef Deputation to one Marior, ad capiendum unum ſur- 

Wreddicionem, of one I W, and I his Wife, and to examine the ſaid 1a- 

aid, es intentione, that the ſaid I W and A might take back an eſtate 

heir lives, the Remainder over to one Joan Buck in Fee (Note, the 

Alrendo2 0ught be, de duobus Meſſuagijs) Mariot took two ſeverall Surrens 

rom the laid Husband and Wife, the Remainder over fo the ſatd John 
la Fee, upon condition to pay a certain ſum of nioney, &c. I was mo⸗ 
That the Surrender is void, and without warrant, faz the warrant 
A Captendum unum ſurſum reddicionem, and here are two ſeverall 

aners, and ſo the warrant is not purſued, and then the Surrender is 


W: Another matter was becauſe the Nemainder to John Buck by the woꝛds 


Go, 4 7 19, 


pe patat ion was abſolute and without Condition, and now in the Ere- 
it, it is conditional, ſo as this conditionall eſtate is not warrantey 
eepatation: But the whole Court was clear of a contrary opinion 
m we points, and that all the pzoccevings were ſaffictent and well war⸗ 
WP by the Deputation: Another matter was objeced, becanſe that this 
mer and re⸗gꝛant is entred in the Noll of a Court, dated to be holden 
tend of Maij, and the Letter of Deputation beares date the third of June 
wer; But as to that, The Curt was clear of opinion, that the miſ-entry 
| Pp 1 
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of the date of the Court ſhould nat pꝛejudice the party, foz this N 
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Seirt faciat. 
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Error, 
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"0 Bargeſſe and Foſters 
3 Caſt e. 


matter of Kecazd, but is but an Eſcape, and if the parties had heen at 
upon the time of the @urrender made, oz of the Court holden, the ſay 
not be tryed by the Kolls of the Pannoz, but by the Country, and ii 
might give in Evidence the truth of the matter, and ſhould nat be 


the Moll, and accozding to this Reſolution of the Coart, Jungen 
given. | k 


CCCXKRAL. Mich. 26, & 27, Elz. In the Kings Bench. ; k 


Te Caſe was: Lenant in tail leaſed foz ſixty years, and altera 
vped a Fine to Lee and Loveday, Sur Conuſans de droit come g; 


with a Render to him and his Peirs in Fee ; And upon a Scire faciag: 


the Conuſces, ſuppoſing the Lands to be ancient Demeſne, the Defy 


made default foʒ which the Fine was a voyded, and now the ACae in 


tred upon the Leſſee fog years, and he bʒought an Ejectione firms, any 


found, That the Land was Frank Fee; And all the queſtion 

the Re verſall of the Fine by Wit of Diſceit, without ſuing foztha 
cias againſt the Tert - Tenant ſhould bind him, oz ſhould be void only 
the Conuſee, and not againſt the Leſſee: Arkin. It ſhall not bind the 


pears: Foz a Fine may bind in part, ę in part not: as bind one of thy 


ſees, and not the other, 7 H. 4.111. A Fine levyed of Lands, part 


meſne,x part at the common Law, the ſame was by M zit of Diſteit 1 


in part, as to the Land in ancient Demeſne, and ſtood in fozce fo2 


8 H. 4. 136. And there by award of the Court idſueth fozth a Scire facia aj 


the Terr⸗Tenants, and the Juſtices would not adnul the Fine, wit 
tificate that the Land was Ancient Demeſae, notwithſtanving that 
fendant had acknowledged it tobe ſo, but as to them who were 
the Fine, the Fine is become void as to the ſaid parties, and he u 
Land befoze might enter, i. And he ſain if ſhould be a g2eat incor 
if no Scire facias, oz other Pzoces ſhonld be awarded againſt the Te: 
foʒ he ſhonld be difpoſed and difinherited without pꝛi vp, oꝛ notice oft 
upon a 5cire facias, he might plead matter of diſcharge, and Bar oft 
of Diſceit, as a Reteaſe, &c. which ſee Fitz. N. B. 93. And ſo alth 
Fine be reverſed, yet he might retain the Land, and he reſembled? 


to the caſe of 2 H. 4. 16, 17. In a contra formam collationis again 


bat, a Scire facias ſhall ifſue fozth againſt the Feoffee, and ſobyll 
reaſon here: And foz the pzincipall matter he ſaid, That the Fine 
avoided but againff the parties, but not aguff the Leſſce : King 


Scire facias bzought agaiaſt the parties only is good enough, foz the 
parties to the Dilceit, and not the Ter⸗tenants: It was adioꝛned. 


ECCXCVI. Mich. 26, & 27 Elis. In the Kings Benchs 


A Nit of Errog was bꝛeught upon a Judgment in a Quid jun 56 


It was aſſigned foz Erroz, that the, Tenant did appeare by 5 
whereas he ought not but in perſon becanſe he is to doe an Act in p20 
ſon, if it be not in caſe of neceſſity; where the Attozney may be tet 


the Kings zit, oz plead matter in Bar, of the Attoznament, as i 


Fee, &c. oz other peremptozy matter, after which Plca pleads 
make Attoznep, 48 E. 3. 24. 7. H 6. 69. 21 E. 3.48, 1 H. 7. 27-4 


Erroꝛ was becauſe it is not ſhewed in the Quid juris clamat, what el. 
Tenant hath : Another matter was, If the Gzantce of the estate fK 
in tail after poſtvility cf iſlue extinct ſhall be dzi ven fo attezne, Wee? 
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Caſe. 


dend not, foz the pꝛibiledge doth paſſe with the gzant : See 43 E. 3. 
Lins in tail after poſſibility of iſſue extina ſhall not be dziven to at⸗ 
Lot: E. 3. 13-27 Ergo, neither his Gzantee: Williams contrary, As 
os pearance of the Tenant by Attozney, becauſe the ſame is admitted by 
and the Plaintiff, the ſame is not Erroz, which ſee 1 H. 7. 27. by 
yu Conisby, 32 H. 6. 22. And he. ſay,” That the Gzantee ſhould be 
un to attozne, f02 no other perſon can have the eſtate of the Tenant in 
til ibility of ilne extinc, but the party himſelfe, therefoze not the 
qibiledgc» and although he himlſelfe be diſpuniſhable of Maſt, vet his 
Gzntce ſhall not have ſuch pziviledge. As if Tenant in Dower, oꝛ by the 
arte, gant over their eſtates, the Yeire ſhall have Watt againft the 
ws fo; Waſt done by the Gzantee, but if the heir gꝛanteth over his 
ran. then Wait hall be bzonght againft the Gzantees : See Fitz. 
18. 56. And if two Coparceners be: and the ene taketh a Yusband anddyeth 
the husband being Tenant by the curteſie,a Mit of Partition lyeth againſt | 
yin, butif he g2anteth over his eſtate, no Wzit of Partition lyeth againſt were Grancee 
Guntet, 27 H.6. Stathams Aid. Tenant in tail after poſſibility of iue,, poſſibility 
hall not ha ve Aide, but his G2antee ſhall have Aid; Clark, The Gzan- mall atturne. 
of Tenant in tail ſhall not be dꝛi ven to attone, At Tenant in tail gzant 
cum atom ſuum, the Gzantee is diſpuniſhable of walt, ſo if his Gzantee 
mnt it ober Chis Gzantee is alſo diſpuniſhable, &c. At was adjozned. 


Mich. 26 & 27. Ez. In the Kings Bench. 
CCCXVIII. Gravenor and Maffeys Caſe. 


Ne: xr bzonght a Wit of Erroz upon # tommon Recobery againſt 
0 


Wien: And in the ſaid Recovery four Mus bands and their TA ies * 
hohe, and now the Plaintiff bꝛought this Wzit of Erroz as heir to 
Wi Yusbands, and Exception was taken to his Wit, becauſe the 
Blaintiff doth not make himſelfe heir to the Hur vi dez of the four Yusbands. 
mon, The Wit is good enough, foz there is a difference bctwixt a Co- 
mat perſonall, and a Covenant reall, foz if two be bound to warranty, and 
meth, the Sur vi voz and the heir of the other ſhall be vouched, and he 
Wench of the four and their heirs are charged, and then the heir of each of 
embeing chargeable, the hetre of any of them may have a Wait of Erroz. //,, 4 $35 
Andafterwards the UW zit of Erro2 was avjudged good: And Erxoz was aſ⸗ 
hed becauſe the Ucuchces appeared the lame day that they were vouched 
Fallney, which tbey ought not to doe by Law, but they might appeare - 
nit 17 firft day without Pꝛoces in their pꝛoper perſons, and ſo at the ſe- 
Nur ſub ſuo periculo; See 13 E. 3. Attorn, 74. and 8 E. 2. ib. 101. Ano⸗ 
MErroz was aſigned Becauſe the Entry of the warrant of Attoꝛnep, foz 
uch: Honchces is po. lo. ſuo,l D againſt the Tenant where it ſhould be 
ur the Demandant, foz pzeſently when the Uouchce entreth into the 
ity, he is Tenant in Law to the Demandant: Coke, As to the firſt 
Although be cannot appeare by Attozncy, vet when the Court hath 
ned his appearance by Attozney, the ſame is well enough, and is not 
das to the other Erroz, J confeſſe it to be Erroz, but we hope that 
art will have g2eat conſideration of this caſe as to that @rrqz, foz there 
Ru pundzed Kecoteries erronious in thiz point, if it may be called an Er⸗ 
+ adthen we hope, to avoid ſuch a generall miſcheif, that the Court will 
war and diſpenſe with the rigoz of the Law: As their Paeveceſſo2s did 
H. 6. 30. In the Mꝛit of Peſne : But J conceive, That the Mz it of 
70 is not well bꝛought, fo2 the Youcher in the laid Recovery is ot four 
wunds end their Wives, and when Uoucher ſhall be intended to be in 
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The Queen, and the Dean of 
3 Chriſtchurch Caſe. 


the right of their Wives, which ſee 20 H. 7. 1. b. 46 E. 3. 28; 
And ſo by common intendment, the Uoucher ſhall be conſtrued in 
the Mile; So alſo the Platatiff here ought to entitle himlſelfe as d 
of Erroz as heir to the Wife ; And foz this caule, The Plan 
quiſhed his Wait of Erroz x And afterwards he bought a new wn 
entituled himſelfe as heir to the wife. | 


Mich. 26 & 27 Eliz. In the Kings Benth, © 


-.. CCCKCIK. The Queen, and the Dean of Chriſtchurch ca 
Ta Queen, and Parret againſt Dodo Matthew Dean of Chriftchy 
Oxford, and others, becauſe they did pꝛocure the ſaid Parret to be (newt 
City of Oxford, befoze the Commilſſary there in an Action of Treſpaſy, 
Libell accozding to the Eccleſtaſticall Law, in which ſuit Parrer p 
Son Franktenent, and ſo to the Juriſdicton of the Court, and pet ther 
ceed, and Parret was condemned and impziſoned : And after that ſuit 
ded, The Queens Attozney withdzew the ſuit foz the Queen; Ac 
moved, If notwithſtanding that the party gzeived might pzoceed ; 
4. 2. b. The King ſhall have Przmunire, and the party gzeived his. 
See Br, Præmunire, 13. And by Brook none can have Premunire: 
King : Coke, There is d Pꝛeſident in the Book of Entries, 427. Ini 
munire, the wozds are (ad reſpondendum cam Domino Regi, qua 
and that upon the Statute of 16 R. 2. and ibi. 428, 429. Ad reſpon 
tam Domino Regi de contemptu, quam dict. A. B. de damnis 1 Wi 
holden by the whole Court, That if the Kings Attozney will not f 
4 the party gꝛeived cannot maintain this ſuit, foz the pzincipall 

the Præmunire is, The conviction and the putting of. the party o 
 paotection of the King, and the damages are but acteſſarp, and then 
cipall being releaſed, the damages are gon: And alſo it was holde 
Court, That the Pzeſivents in the Bock of Entries are not to be 
foz there is not any Judgment. upon any of the pleadings there, but 
virectons fo2 pleadings, and not otherwiſe. 


MY: 


CCCC « Mich, 26, & 27 Eliz. In the Kings Bench ; 


Eins levyee) Ye Caſe was, A gave Lands in tail to B upon condition, Thi 
0, Id: Donee 02 any of his heirs alien, oz diſcontinue, &c. the Land opt 
1 of it, that then the Dons2 to re⸗ enter: The Donee hath iilue twb Wal 
and dyeth : One of the two Daughters levyeth a Fine, Sur Conuſans 
Forfcirure, come ceo, to her @ifter : Heale erjeant, The Donoz may enter 
though the Siſters to many intents are but one Yeire, pet in truth! 
feverall Yeirs, and each of them ſhall ſue Livery, 17 E. 3. If a 
Siſters be diſcharged by the Lozd, the Wozd ſhall loſe the Mardſhiß 
and yet the heire is not diſcharged : And if every Siſter be heire t 
reſpecs, then the Fine dy the one Siſter is a cauſe of Foxfelture ! 
contrary, Foz conditions which goe in defeating of eſtates (hall i 
Con litions. Woztly, and here both the Sifters are one heire, and therefoze the din 
NI ance by the one, is not the Aa of the other: Clench Jnſtice, The W 
Oꝛ any of his hetrs, therefoze-it is a foꝛfeiture, quod fuit conceſſum pal 
Curiam : And Judgment was given accozdingly. "9 


Williams aud Blowers 
Caſe. 


11 'CCCC I, Mich. 26, & 27 Eliz, In the Kings Bench. 


Maft 
WIT, 


"He Sent tas rceare,, the wife vyed, the Tenant ofthe Land charged; nc, 
5 to pay the Rent in conſideration that the Rent was behind, cc. 2 
{ome were of opinion, Becauſe that this Rent is due and payable. by a 
un that this Action of the Cafe upon Aſaumpſit will not lye, no moze then 
, Obligoz will pꝛomiſe to the Dbligee to pay the mony due by the Dbli, 
it wis holden by the whole Court, That the Acton did well lee, foz here 
te hay remedy bp the Statute of 32 H, 8. And then the conſideras 
tion is ſufficient, and ſo Judgment was given foz the Plaintiff. 


Hot. 23h 


- 
= - 


jt Hill. 27. Eliz, In the Kings Bench, 


CCCCiI. Williams and Blowers Caſe, 


\ Eignold Williams and John Powell bzonght a Wait of Erroz againſt the Errer. 
iche of Hereford and Blower upon a Recovery had in a Wait of Dil⸗ 


1 0 | e, 953. 6 
| = 
a, Tha 3% 
dan 
Williams and Powell pleaded, That Blower the Ancumbent was de pꝛi⸗ 
il his Benefice in the Court of Audience, which ſentence was affirmed 
Appeal befoze the Delegates; and notwithſtanding that Plea, Audgs 
tw given again& Williams and Powell Defendants in the ſaid Mzit 
FDilceit : And upon that Judgement, This Wait of Erroz is bzonght. 
mot aſſigned four Errozs, - Firft, becauſe the Biſhop and Blower joyn- / v G 
in the Wzit of Diſceif, fo2 their Rights are ſeverall, 12 E. 4. 6. Tws 
joyne in an Action of Treſpaſſe upon a Battery done at one time to 
u: 90 if one diſtrain at one and the ſame time, the (evergil Goods of 
e perſons, they accozving to their ſe verall pzoperties ſhall have ſeverall 
Nepie vins, 12 H. 7.7, By Wood: So if Lands be given to two, and to the 
ie, and they loſe by default in a PrzApe bzought againft them, they joynder in 
SUyave ſeverail Mzits, the one Quod ei deforceat, the other a Mzit of Adion- 
: E. 3. 21. A Fine levyedto one foz life, the Remainder to two 
bands and their Wives in fail, they have Iſſue and dye, Tenant foz 
eth, the JCues of the Yusbands and Wives ſhall have ſeverall Scire 
do execute the Fine by reaſon of their ſeverall Rights: Lands in an» 
at Demeſay holven ſeverally of ſeverall 1020s ars conveyed by Fine, ths 
cannot joyne in a Wzit of Diſceit, but they ought to have ſeverall 
ſo here the Plaintiffs in this Mit ol Dilceit, and the Biſhop claims 
King but as Oꝛdinarp, and he loſeth nothing in the Quare Impedit, and 
Ne by the MNꝛit of Diſceit he hall be reffozed to nothing: The ſecond 
'W3s, Becauſe the War of the Defendants in the Wzit of Diſceit was 
M1. the depꝛivation, c. and the Court avjudged it not good, foz the Clerk 
depꝛi ved, he could not enjoy the Benefice, if the Judgment in the 4,1 330 
Que impedit had heen reverſed, and where a man cannot have the effect of 
ſuit, it is in vain to bing any Action; Lefſge foz the life of another * Res 
* 


"Willtzms ard Blowers | 
Caſe. 


vy ert onious Judgment, Ceſtuy que uſe dyeth, his Wait of Exxoz ig 
if the Judgment be reverſed he cannot be reſtozed to the Land, fog the 
is determined. 31 E. 3. Jacumbent, 6. The King bzought a Qpate 
agzinft the Incumbent and the Biſhop, the Biſhop claimed nothing 
Sꝛdinary; The Incumbent traverſed the title of the King, ag ink 
it was replyed fo2 the King, That the Jncumbent bad refigned pendan 
Mit, ſo as now he could not plead any thing againſt the title of the 
foz he had not poCCeſſion, and ſo could nat counterplead the polefſigq 
King : And here in gur Caſe by this depzivation the Ancumbent ia 
to maintain this Action of Diſceit, 15 Aff. 8. It the Guardian dt A 
be impleaded in a Præcipe fo: the Lands of his Chappell, and, pen 
Wiit, he reſigne, the SucceCo2 ſhall have the. git of Erroz, any 
who reſignes, fo he is not to be reſtozed to the Lands, having ref 
Chappell : So in our caſe, A depzivation is as ſtrong as a Reil 
The third Erroꝛ, becauſe in the Mit of Diſceit, it is not ſet foꝛth that 
was Jncumbent, foz the Wait of Diſceit ought to containe all the 
matter of the Caſe, as an Action upon the caſe, 4 E. 3. Diſceit, q 
fourth Erroz, That upon ſuggeſtion made after Uerdict, that Blowe 
Incumbent, and in, of the pzeſentment of the Loꝛd Stafford, and that 
removed ; and Griffin in by the Recovery in the Quare Impedit by 
Mit to the Biſhop was awarded without any Scire facias againſt Gr 
he is poſſeſſo2, and ſo the Dtatute of 25 E. 3. calls him, and gives him 
2ity to plead againſt the King, and every Keleaſe, oz Confirmation 
1 him is good, 18 E. 3, Confirmation made by the Ming after Nee 
Ce. . gainitthe Ancumbent is good; And 9 H. 7. If a Recovery be ban 
tra formam collationis, the poſſeſſoz ſhall not be ouſted without a Scin 
„ ſio in Audita Querela upon a Statute Staple, Scire facias (hall go ag 
Sire fai. Allignee of the Conuſee, 15 E. 3. Reſpon. N ec alſo, 16 E 3, Dil 
21 Aſſ. 13. A Fine levyed of Lands in Ancient Demeſae ſhall no 
verſed without a Scire facias againſt the Ter-tenant : Walmeſley £ 
The caſe at the Bar differs from the caſe put of the other ſive, fg 
caſes put upon Dziginal Waits, but our caſe is upon a judiciall W 
here nothing is demanded but the Defendant is only to anſwer to the 
and falſe-hood : And in this Caſe the Iſue is contained in the i 
is not in any Oꝛiginall Mit, and the Judges ſh1!l examine the iſſue 
any plea oz appearance of the Tenant, and here the Defendant! 
plead any tↄing to excuſe himſelfe of the wzong: And here the Judge 
notto recover any thing in demand, but only to reſtoze the party to his: 
eftatc, and poſſeſion,znd if he hath nothing, he ſhall be reſtoꝛed to n 
And he put many caſes where perſons who have ſeverall Rights. m 
in one Action, as a Recovery in an ACſize againſt ſeverall Tena 
may jopne in one Mzit of Erroz, 18 Aſſ. Recovery in Aſize 
Dilſeſoz and Tenant, they ſhall voth jeyno in Erro2, why nat alſo 
ceit : 19 E. 3. Recovery againft two Caparceners,the Sur vi voz and 
of the other ſhall joyne in Erroz. As to the ſecond Erroz, Williams | 
Sheriff ought not to joyne in the Plea, and alſo the Plea it ſelfe is! 
foz the Wit of Diſceit is, That Williams anſwer to the Dilceit,: 
Sheriff ſhall certifie the pꝛoceedings and therefoze he ſhall not plead: i 
the Plea it ſelfe is not good, fo2 although the Intereſt of the Jncuy 
determined in the Church, vet his Action is not gone; as if in a Prac 
reddat, the Tenant alieneth pendant the Wizit, and afterwards thei 
vant recovereth, vet the Tenant althongh his Intercft be gon by the 3 
ment, yet he ſhall have a Wait of Erroz, and ſo here, and as to the Kn 
as, there needs none here againſt the new Inenmbent, foz he tome i 


Deprivarien, 
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7 The Mayor of L ynns 
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De Walt, and that appears by the Recozd, but if he had been in befoze 
2 bought, then a Scire facias wonld lee: Mes 9 H. 6, Jt was ad, 


* 


Mich, 26, & 27 Eliz. In the Kings Bench. 
ccccill. Flemmings Caſe. 


was enviced upon the {Statute of 1 Elin. betauſe he had given pa, den. 
Sacrament of Baptiſme in ether fozme then is pzefcribed in the ſaid 1 
and in the Book of cemmon Pzayer, and the ſaid Invicment was 
+ the Juſtices of Allize, Wray and Anderſon, Df ſuch offence done be- 
2, and new he is indicted againe, foz which, It was awarded that he ſuffer 
oiſonment fo2 a year, and ſhall be ad;udged, ipſo facto, depzive of all 
wiritucll p22motions : And upon the Andiament Flemming bzought a 
wit of Ecrca, and aligned Trroz becauſe in the ſecond.Anvdictment no men- 
in is made of the firſt Andicment,in which caſe the ſecond Indictment voth 
not warrant ſuch Judgment: Wray Juſtice, If the firft Indictment be be⸗ 
faze us, then ia the ſccon> Judgment well given, contrary if it be befoze o- 
Jufices.Clench, The ſecond Andiament'onght to concetve the firf* con- 
kn, ad if one be indiced fez a Rogue in the ſecond degzee, the firft 
conviction ought to be contained in ſuch Inviament, and in an Indictment 
we hay andtime are not materiall as to true recovering in facto: And it 
ee that this laſt Andiament was foz the firft offence foz any thing ap⸗ 
Coke who argued to the ſame intent, Compared it to the Caſe of 
hs , and22 E. 4. 12. 12 H . 25. Indidment certified to be taken 
eng A B Juſticiarijs Domini Regis ad pacem, &c. without ſaying, nec non ad 
bons, gcc. is void, and if a man hath been once convinced, he ſhall 
e his Clergy it it appeareth upon Recozd befoze the ſame Juſtices, 
the had his Clergy vekoze. 


Hi. 27. Elix. In the Kings Bench. 
CCCCIV. The Mayer of Lynns Caſe. 


& 


* Payoz of Lynn was Jndiced fo2 that he had received twenty four 
billings of one A foz giving of Judgment in an Action of Debt, depen» India ments. 
foze tim againſt one B, and he was indiced thereof as of extoztion, In 
mptum dictæ Dominæ Reginæ, & contra formam Statuti: Coke, The 
lament is inſufficicnt Foz there is not any Statute to puniſh any Judge 
ha matter: Foz the Statute of Welt. 1. Cap. 26. is made againſt 
its, Cap. 27. Clerks of Juſtices, Cap. 30. The Parſhall and his Ser⸗ 
| afatute 23 H. 6. againſt Sheriffs,and other Statutes againſt Dzdis * / 
But no Action 1yes againſt a Junge, foz that which a Judge re- 
ms 1B:bery ard nat Extoztion. Et ſatis pane eſt, judici quod Deum ha- 
torem, and there koꝛe he ſaid the party indicted onght to be viſcharged : 
A Juſtice, Jin the Jadictment there be wos of Extoztion 63 Bꝛibe⸗ 
Nagy ſuch an offence in a Judge be not materially Extoztion, if theſe 
antra pacem, & c. had been in the Indiament it had been good, quod 
= conceſſit: And afterwards the party was diſcharged. , 


+ 


rt, 28 


CCriſp and Goldings: 


CCCCV. Mich. 28, and 29. Ehs: In the Kings J 4 
Criſp and Goldings Caſe: 


[ N an action upon the Caſe by Criſp againff Golding, the Caſe was, 
Agumpſir, Feme ſole was Tenant foz life, and made a Leaſe to the Plaint 
Pg pt ars, to begin after the death of Tenant foz life, and afterwards x 
* e, ot October made another Leaſe to the ſame Plaintif foz 21 pear 
at Michaelmas next befoze; and declaring: upon all the ſaid matte 
virtute cujus dimiſſionis, i. e. the later Leaſe;the Plaintiff entred ang 
ſeſed craſt. Feſt. S. Mich. which was befoze the Leaſe made further 
that in conſideration that the Plaintiff had aſſigned to the Defent 
leaſes, the defendant pꝛomiſed &c. & upon non Aſſumpſit it was fomy 
Plaintiff and damages taxed 600. . Coke argued foz the Plaintiff 
Sollicitor Generall, who had taken divers exceptions to the Decla 
Where two oz many cenſiderattonsare put in the Declaration,alth 
ſome be void, yet if one be good the action woll lieth, and damages 
faxed accozdingly, and here the conſideration that the Plaintiff tho 
totum ſtatum, titulum, & intereſſe ſuum quod habet in terra przdil, 
tion, that the Leaſe in poſſeion was made after Michaelmas, i. 184 
and the Declaration is, virtute cujus dimiſſionis, the Defendant en 
ſtino Mich. and then he was a diſſeiſoz and could not aſſign his 
and right, which was ſuſpended in the toztious diſſeiſin, and ſo ita 
to the Judges, and he ſaid there was not here any diſſeifin, altha 
the Leſſee had entred befoze that the Leaſe was made; foz there was 
ment, & communication befoze of ſuch purpoſed and intended Lease 
it was not as yet effeded, and if there were any afſent oz ag2eement 
Leſſee ſhould enter, it cannot be any difſeiſin, and here it appes 
the Leaſe had his commencement befoze the making of the Leaſe, 
foʒe the entry: But put caſe it be a diſleiſin, pet he aligned all the 
quod ipſe tunc habuit, accozding to the wozds of the conſideration 
delivered both the Indentures of the ſaid Demiſes, and quacunque 
be the aſſignment good oz void it is not materiall, as to the Adion 
confideratton is good enough. Egerton Sollititoꝛ coritrary. In es 
upon the Caſe, upon Aſſumpſit, there onght to be a Conſideratic 
and bꝛeach of pꝛomiſe, and here in our Caſe the Conſideration 13, 
ment ok a Leaſe, which is to begin after the death of the Leſſoz,” 
but Tenant foz2 life, which is meerly void, and that appeareth-upali 
cozd, and as fo the ſecond part of the Conſideration, and the Ali 
the ſecond Leaſe, it appeareth, that the Plaintiff at the time had! 
foʒ by his untimely entry befoze the making of the Leaſe, he vt 4 
laid Leſſee, but was a wzong doer, &c. in 19 Eliz. in the King _— 
this difference was taken by the Juſtices there, and delivered open uy 
Lo2d Chief Juſtice, i: Mhen in Action upon the Caſe , upon M 
2 Conſiderations oz moze are layd in the Declaration, but they am 5 
laterall, but purſuant, as A. is indebted to B. in 1001. and A. 
to B. that in Conſiteration that he oweth him 100 l. and in ton 
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bay, if B. bzing an action upon the Cafe, upcn this Aſſumpfit, an 
upon theſe twg pzomiſes, although the Conſideration of the 22. 
fozmed, yet the Action doth well lie: But if they be collateral} 
tions, which are not purſuant, as if J in conſideration that you as 
Ceuncell, and ſhall ride with me to York, pꝛamiſe to give ton 
tyis caſe all the conſiderations ought to be proved, otherwiſe ie 


that B. ſhall give to A. 2s. that he will pay to him the ſaid 100. e 
2 
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d and Preſtons Wallpool ard 


Caſe. Kings Caſe: 


ined : D in our caſe, the conſiderations are collaterall, 
ought to be pꝛoved, and afterwards judgement was given 


une be mal 
ane he 
tgthe Platotiff- 

Hill 23 and 29 Elix. In the Common Pleas. 


CCCCXLVI. Fooly and Preſtons Caſe, 


un Aion upon the Caſe , the Plaintiffe declared That whereas 
{ "Gibbon was bound unto the Plaintiff in quodam ſcripto obli- 
, beillo ſao ſigillat. and coram, &c.recognito. in forma Statuti Sta- 
ee Defendant in conſtderation that the Plaintiffe would delt- 
| % * ſaid wziting „to read over, pzomiley to deliver the ſame 
Lk tothe Plaintitt within fix yayes after, oz to pay to him 10001. in lieu 
- 400 which pꝛomiſe the Plaintiffe did deliver to the Defendant the 
Sting but the Defendant had not noz would not veliver it back to the 
eit do the gꝛeat delay of the Execution thereof, and the Defendant 
emer inLaw upon the Declaration; it was objected that here is no ſuf- 
eient catiſiyeration appearing in the Declaration upon which a pꝛomiſe 
ian be (zounded, but it was the opinion of the whole Court, that the 
anfiteration ſet fozth in the Declaration was good and ſufficient, and by 
hon it is uſuall and frequent in the Kings Bench: if I veliver to 
0 an Obligation to rebail anto me, I ſhall have an action upon the Caſe, 
witheat an expzeſſe Aſſumpfit, and afterwarys judgement was given foz 


Hill 28. and 29. Eliz, In the Common Pleas, 


CCCCVII.Wallpool avd Kings Caſe. 


Wen Wallpool was bound to King by Recognizance in the ſumme of 
Wool. and King alſo was bound to Walpool in a Bond of 1 00 l. Wal- 47mg 
Henning fo the Cuſtome of London, affirmed a Plaint of Debt in 
the Guildhall London againſt the ſaid King, upon the ſaid Bond of 100 Land 
attached the debt due by himſelf to Wallpool in his own hands, andnow 
lde Execution againſt the ſaid Wallpool upon the ſaid Recognizance, - 
m Vallpool upon the matter of Attachment bzought an Audita querela, and 
we allowance of it, and by Gawdy Serjeant, ſuch a Mzit was allowed 
Wah Caſe,26 Eliz.Anderſon at the firſt doubted of it, but at laſt the Court 
bed the laid Mit de bene eſſe, and gzanted a Superſedeas in ftay of the 
Neution, and a Scire facias againft King, but ea lege, that Wallpool ſhould 
od and ſufficient Sureties, that he would ſue with effect, and if the 
Wer be found againſt him, that he pay the Execution. 


A CCCCVIIL Hil 28: and 24 Eliz.In the Common Pleas. 


"A Copy holder with licenſe of the Lozd leaſed foz years, and afterwards Copyholder. 
TA lurrendzed the Reverſion with the Rent, to the uſe of a ſtranger, who Surrender. 
waited accozdingly. It was moved, if here need any Attozament, ets 45: /7/ 

A toſettle the Reverſion, oz to create a Pzivity, and Rhodes and Wind- / e 29, 
=#3uCices were of opinion, that the ſurrender and admittance are in the; , i; 
== te of an Jnrollment, and ſo amount to an attoznment , oz at leaſt 


UA the want of it. 
* Q q Aſich. 


Rnddall and Milters © 
Gaſe. 
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Iich. 28 Elz. In the common Pleas. 


CCCCIX. Ruddall and Millers Caſe. 


Treſpaſſe Caſe was this, William Ruddall Serjeant it 
Deviſe, If 8. —— 4 14 ment in Fee d diverſe perſons to my iſe ot 
and his Heirs, and 21 H 8. declare ill,by which he deviſed his 
to Charles his potitiger Won, and to ; 
der to John 177 115 of in Fee, Kol 
hts Ago by anni a allen ice | t 
wives ts; terme of their lives, 11 &c. And den; The. 
H. 8. Ts C Ls, made 17 45 e Defendants foz theit | it 
ding to the Statut of 32 400 le uy a Fine with 
Conuſans de oy come deo, &c. to the tile * elfe ns bow with | 
45 Males ot their two bovyes begelten. Remainder ti 
Beirs Piles sf his voy, the Remainder to the right Beit 
#92, John the eldeſt Son ret fo the Condiklon bzoken upd y 
ants, who 94 upon which Re⸗ entry the Aion was 1 | 
by Fleetwood. arid Shurteworth Serjcarits, fo2 the Plaintitts : 
tion to vektaln tifilaWhill Ini is 14 as 0 
{rain W , 0) Felohy : Ste 0 H. 2. A 13H He And 
Statute df Quia Emptores ba If A had enfocktid 
That B no} his Þeits chould alien, the ſame was a good Cont ith > 
wood (which was gꝛanted per Curiam) And this Condition was i 
good purpoſe, foz the Ser jeant knew well, That Ceſtuy que uſe n 
levyed a Fine, 62 ſuffered a Retubery by the Statuten of 1 R. 
And this Condition annexed 02 tyed to the uſe by Je we is vow k 
poſſeſſion which is transferred ko the ue by the ſai 
may be objected that the Condition was annexed to 5 nle, and 
ertinet in the poſſeCion, and by conſeqnence the Conditioi 1 
az where a Seignegp is ghanted apon Condition, and alte 5 a 
ty eſcheats, nom the =rignody is extinct, and io the C 
But ers to that, it map be anſwered, That onr Cale — | 
the Cafes at common Law, but relts upon the Statute of 27 H. $, 
que uſe, ſhall $and amd be ſeifev, deeined and avjudged in lateral 
and poſſeſſion of and in (ach Lands to all intents, t onſtructions, and 
in Law, of and in ſuch like eftates as he had in the uſe, r 
right, title, and poſſeſſion that was in the Feoffce ſhall bet 
and adjudged to be tn Ceftuy que uſe, after, ſuch quality, manner, N | 
condition as de had inthe afe : And therefoze in the common a 
bargaine and fate by Deed enrolted, if ſuch aſſurance be made — 
tion, As in caſe of Bvztgage, the pole ion is not raiſed by the 
but by the Bargaine an uſe is raiſed tothe Bargainee, and the pt 
cuted to it by the Statute, and the Condition which was anon 
only is now conjoyned to the poſſeſſion, and ſo it hath been x un 
if the Feoffces to uſe befoze the Dtatute,had made a Leaſe fo lth 
$outkears commits Wat, the Statute comes, now Cuſtay que uſe u 
ad 4 have an Action of Waſt, as it was adjudged in Juſtice Sourhcon 
: Do a Title of Ceſſavit in the Feotfees ſhall be executed by the & 
Car ent ius it the King gzants to the Feoffees in uſe, a Faire, Market, 02 U 
caſe. things ſhall be executed by the Statute, as it was holden in the - 
rentius: As ta ths Condition, They conceived, What it is baoketh 
the Deviſoz had allowed to the Deviſes to dilcontinus fog life, th 


Condirions, 
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cSimmes & Weſcots 
Caſe. 


to his T ite, no he hath excteded his allowance, foʒ he might have 
e to his wife in ⸗ deſeiſable by Fine upon a Gant upon a 
foz life, Scc. But this Fine with the Pꝛoclamations is a Bar to the 
— which was created by the De viſe, and hath created a new en- 
all and the fozmer tail was barred by the Fine again lk the intent of the De⸗ 
wiſe: Alſo by this Fine he hath created a new Remainder, ſo as his Iſſue 
table to this new entail, might alien and be unpuniſhed, which was as 
the meaning of the De viſoz: And as fo the Leaſe foz lives to the De- 
the ſame is not any bꝛeach of the Condition, Foz that is warranted 
| e of 32 Hl. 8. which enables Tenant in tail to make ſuch a leaſe, 
Sag it cannot be ſa id a Diſcontinnance, which: Anderſon and Periam gzan⸗ 
©: But the Fine le bycd akter is a bzeach of the Condition, and then the 
Koentry upon the Lefſecs, who have their eſtates under the Condition is 
en: As where the wife of the Feoffee upon Condition is endowed, any 
1 words the Condition is bzoken, now by the Re-entryof the Fecffoz, the 
ir d defeated: And Shutleworth put this caſe, A-Feoffment is mate 
& jon, That the FecRce ſhall leaſs the Lands to A foz life, and 
rwarts ant the Reverſion to B in Fee, the Feoffoz may re-enter, foz 
wo this Cenverance he in the Reverſion is immediate Tenant to the Lozd, 
whers by the intended aſſurance, the particular Tenanf, ought to be. Puck- 
eritig, Fenner, and Walmeſley contrary : And by Walmeſley, By this deviſe 
the uſe only palleth. and net the Land it ſeife, foz the Statute of 1 R. 3. ex⸗ 
bs only to Aas executed in the life of Ceſtuy queuſe, and not to deviſes 
wich are not exernted till after the death of the Deviſo2, which ſee 4 Ma. 
Dyer 143+ Trivilians Caſe, See alſo 6 E. 6, Dyer, 74. The Kozd Bourchi- 
en Cie, but 10 H. 7. Ceſtuy que uſe deviſeth, That his Erecutozs ſhall ſell 
wind, now by the ſale of the Land in poſſeſſion. foz the ſame is in a man⸗ 
rr 1 Ac in his life: fo2 the Uendee is in by Ceftuy que uſe, and here is a 
en. and not a Limitation, fog the nature of a Condition is to dzaw 
Mathe eſtate to the Feoffoz, Donez, oz Leſſoz, but a Limitation carryeth 
e farther. : And he conceived, That the Condition is not bꝛoken by 
waa, fe; the intent of the De viſoz is purſued, foz.his meaning was, 
> wife cheuld hade a Joynture indefectble againſt the Iſſue in taile, 
the inhcritancc ſhould be pzeſerved; That both ſhould be obſerved ; 
l, that this Fine being levied by him in the Reverſion upon an 
ate for ife, is not any diſcontinuance, but pet ſhall bar the eſtate Tail. 
whe Juſtices were clear of opinion, that the Condition is bzoken, and 
bat the intent of the Condition is bzcken, kez it might be, that Charls 
ove by a fozmer wife, which by this Fine ſhould be diſinherited, and a 
wo Entail ſet on foot agatnft the meaning of the Deviſaz; &c, and after- 
ns Judgement was given foz the Plaintiffe, 


- 


— 3 4 
* - 


Hill 31, Eliz, rot. 35 5. In the Kings Bench. 


- CCCCX. Simmes and Weſcots Caſe. 
Aion upen the Caſe, the Plaintiffe veclared, That in conſivera- 
= that he would marrie the Defendants Daughter, the Defcndant pzo⸗ 
=, to give him 20 l. and sio to pꝛocure him all the cozn- gzowing upon 
- ns, and to pꝛovide neceſſaties fo2 the wedding dinner, the Defen- 
Weonfeſſe the communication retwirt them, and that he pzomiſed ta 
S=mM-Plaintiffe- 20 l. ſv as he would pzocure a Leaſe of certain Lands 
=W-Daughter'kozher lite, abſque hoc, that he pꝛamiſed modo & forma: 
| Jury found the pꝛomiſe of the 20.1. but not any other thing, it was mo⸗ 
ct of Judgement, that the Aſſumpſic whereof the Plaintiffe hath 
Nyq2 declared, 


— 


— — a4 — 


Stile aud Millers (Lee aud Curetons 
Caſe. Caſe, 


— 


declared, although it conſiſt of divers things, vet it is entire, aane 
whole is not found, nothing is found, and the Caſe of 21'E.4, 22,4 
touching variance of Contrac, as where an agion of Debt is man 

a Contract of a hozſe, and the Jury find a Contract foz two hoꝛſes, they. 
tiffe ſhall never have judgement ; on the other ſide it was ſain, give 
Plaintiffe ſhall recover damages foz the whole that is found, , jog the,s 
See 32. H. g. br. Iſſue go. In an aq ion upon the Caſe, the Plan 

red, that the Defendant did pꝛomiſe to deliver four woollen cioaths, 
fenvant pleaded, That he did pꝛomiſe to deliver four linnen cloathes-; 
hoc, that he pꝛomiſed, &c. the Jurp found, That the Defe ant | 
miſe to deliver two woollen cloaths, and rhe Plaintiffe did recover 
ges foz the two. So in Waff, the walt is aſſigned in ſuccidendo 3 
upon which they are at Iſſue, the Jury find but ten oaks, the Plaint 
have Judgement foz ſo much, and ſhall be amerced foz the reſidne, 
Juftice. .Yere are ſeverall Aſſumpſits in Laſh, as Br. 5. Ma. Acid 
Caſe 108. a man in confideration of a marriage aſſumes to pay 20 1q 
num fo2 four years, two years incur, the party b:ings an adiony 
caſe foz the arrearages of the two years. Wray in an action upon the 
Plaintffe ought not to vary from his Caſe, as if a pꝛomiſe be gaoum 
two conſiderations, and in an action upon it, the PlaintiKe. declares g 
cnely, he ſhall never have Judgement, and here the Jury have mi 
the ſame pzomiſe. Clench, It pꝛomiſs be made to deli ver a hozſe am 
and the Yoaſe is delivered, but not the Cow; the party ſhall have 

foz the Cow, but he ſhall declare upon the whole matter, any af 
Judgement was given, quod querens nihil capiat per billam. 1 


Trin, 31, Eliz, In the Kings Bench. 
CCCCXI. Stile aud MNlers Cofe. 


A Parſon Leaſed all his Glebe Lands faz years, with all the pz 
tommodities, rendzing 13 8.4. d. pro omnibus exactionibus * 
1 dis, and afterwards libelled in the Spirituall Court againft his Ly 
Tithe. te Tithes thereof, the Leſſee obtained a Pzohibition, See 32 H 
17. 8. E. 2. Avowry 212. Wray: Tithes are not things iCuind 
Lands, noz any ſecular duty, but ſpirituall, and if the Parſoa doth 

to his Pariſhioner all demands in his Lands, his Titbes thereby are 
tina, and afterwards a conſultation was gzanted, 4 
| ©. 


Trin. 31 Eliz.rot.992, In the Kings Bench. 
CCC CXII. Lee and Curetons Caſe, 


[ N Debt upon an Obligation, the Defendant pleaded non eſt factum 
was found foz the Plaintiffe,and Judgement given, 4 afterwards 
fendant bzought erro2,4 aſſigned foz erroz that the Declaration was pt 
tum ſuum obligat. without ſaying, bie in Curia prolat. to which it 

red by Coke, that the ſame was but matter of fozm which a judgen 
not to be reverſen,foz that the Clark ought to put in without inf 
party, aud ſo it was holden in a caſe betwixt Barras and King, Mg! 
Eliz. Another erroz was afſigned, becauſe the judgement is ene 
ne nibil quia perdonat. whers it ſheuld be quod capitatur, althoughW 
were pleaded after the generall pardon, and fo; that cauſe the ud 


r Fiſhers | Dierlly and Nevels 


Caſe. Caſe. 
—ceverſed, fo) if the pardon be not ſpecially pleaded, the Court 


nuit take notice of it, as it was holden in er jeant Harris Caſe. 


— — 


Irin. 31 Elix. In the Kings Bench. 


ccccxIII. Lacy axd Fiſhers Caſe* 


of Eſthall, the Defendant made Connſans, as Batlitfe of the 
Jap of the Panno2 afozeſaiv, and iſſue was taken upon the Tenare, and 
duns trier by a Jury, out of the Viſne of Eſthall onely, Tanfield, The ttiall Triall. 
(gf good, fo2 the iſſue onght not to have been tried by both Viſnes, F. and 
Eſhall, ton two things are in iſſue. If it be holden, oz not. 2. It it behol- 
q of the Pannoz of Eſthall, foz which canſe the Viſne onght to be from 
both platts, and the opinion of the Court was, That foz the manner ol it, it 
was not good, as if an iſſue be jopned upon common foz cauſe of vicinage, 
t hall be tried by both Tenures, Dee 39 H. 6.31. by Littleton and Danby, 
the caſe in 21 E 3. 12. was cated in a per que ſervitia, the Pannoz was 
n one county, and the Lands holden in another ccunty, the Tenant pleaded, 
at he did not hold of the Conuſoz, and that he was tried by a Jury of the 
maty where the Land was, See 2 H. 4. Gawdy denied the book cited of 
1 E.z. to be Law, and the reaſon wherefc2e the Viſne ſhall come from both 
es, is becauſe it ts molt likely, that both the Viſne may better know the 
nuch ul the matter, than the one onely. Another Exception was taken, be- 
the Cennſans (as it ſeems) is made accoding to the @tatnte of 21 H. 
ag, and yet the party doth not purſue the ſaid Statute through the whole 1 
bs; foz by the Statute in Avowry oz Conuſans, the party needs S zl 8. 
name any perſon certain to be Tenant ta the Land, c. noz fo make 6. 1. 
xy Conuſans upon auy perſon” certain; and now in this Conuſans 
hathnot made Conuſans u pon any perſon certain, but yet he hath named 
ern certain to be Teuant, Sc. and in as much as this Connſatis is not 
ider accozding to the Common⸗Law, oz accozving to the Statute, 
ute good, but that Exception was diCallowed by the Court, foz if 
eremedieth two things, it remedteth one, and the Conuſans made 
un above, was well enough by the opinion of the whole Court. 


11 Reptcbin, the taking is ſappoſed in S. which Land is holden of the 


Trin.31 Eliz, In the Kings Bench. 
CCCCXIV. Dierſly and Nevels Caſe. 


\mAcion of Treſpaſſe,.the Defendant pleaded Non-guilty, and if he /H, ; 52 
Wit give in evidence, That at the time of the Areſpaſſe, the Freehold © '* | 
Wloſach an one, and he as his ſervant, and by his Commandement.en- 
uns the queſtion;and it was ſaid by Coke, That the ſame might ſo be well 
ay, and ſo it was adjudged in Trivilians Caſe ; fozif he by whoſe com- 
* he entreth hath Right, at the ſame inſtant that the Defenvant 
i) the Right is in the other, by reaſon whereof he is not guilty, as to 
puuimtitke, and Judgement was given accozvingly. wy 


8 — — — — 2 ; 
Savage 4nd Rawlins Harris and Bakers 
Knights Caſe* Caſe. | Caſe. , 4 


Mich, 29 and 30 Eliz.rot.546. In the Kings Bench, 
CCCCXV, Savage and Knights Caſe. 4 


* 
— Wzit of Erroz was bzonght upon a Judgement given in Le 
* Debt. Tanfield aſſigned foz Trroz, becauſe in that ſuit thers 

,, f; / 5 any Plaint, foz in all inferiour Courts, the Plaint is as the Dzj 

e, . the Common-Law, and without that no Pzoceſſe can iſſue, and 

2 /70,/09. 65% this Recozd nothing is entred, but onely that the Defendant famms 
Sf, 9), Its Kc. and the firll Entrie ought to be, A. B. queritur verſus Ce; 
114, 164 Juttice, a Plaint ought to be entred befoze Pzocefſe iſluech fojth, ans 

of A | ages Pummons which is entred here, is not any Plaint, and foz that C 

+7 "7 Judgement was reverſed, 


ES SEQRAGYERE | 


Trin. 31 Elix. In tbe Kings Bench. 


CCCCXVI. Rawlins Caſe. 


* LS... 
— 
+ 
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E Treſpaſſe foz byeaking his Cloſe by Rawlins, with a contig 


moved by Coke, that the Plaintiffe needed not to ſhcw a Regze 

Damages foz the continnance of the ürſt Entry, ſcil. foz the mea 

and that appears by common experience at this day, Gawdy. Juli 

2 ſoe ver the experience be, J well know that our books are contrary, 
Act, 5/9, without an Entry he ſhall not have damages foz the continuance 
caſe where the Term oz effate of the Plaintiffe in the Land be be 

and to ſuch opinion of Gawdy, the whole Court did incline, but th 

N the point, becauſe a Regzefle was proved, See 20 

38. 6. 27. & 4 


4 


Tria 31 EA. In the Kings Bench. | 
CCCCXVII Harris ad Bakers caſe. 


Accompt. [ N an accompt dammages was given by the Jury , and it wal 
Pammages, Lthat damages ought not to have been given by way of damages, 
34/51, 197 damages of the Plaintiffe ſhall be conüdered by way of Arrearages, 
Collet and Au- the Caſe, H. 29 Eliz. in the common Pleas , betwixt Collet and A 
crews Caſe. and ſee 10 H. 6. 18. Jn Accompt the Plaintiff: ſhall count to 
| but ſhall not recover damages, vide 2. H,7.13.21 H. 6, 26.The 
2 Len. [1 9, * | " 
- ſhall not recover damages erpzefly, but the Court ſhall adde quo 
3X9. /49) crementum to the Arrearages, Coke, At hath been avjudged,. 


is 


Plaintiffe ſhall recover damages ratione implacitationis, non Rexenb 


CCCCXVIII. Aich. 32 Elz. In the Kings Bench. 

"= 

Ve wo2ws of the @tatute of 32 H.8.-cap. 37 of Rents ar 
Executoz of a Gzantee, of a Rent-charge may diſtrain foz the 
ages of the ſaid Rent incurred in the life of the Teſtatch, (olond 
Land charged doth continue in the Seiſin oz poſſeſſion of the anal 
melne, who ought immediately to have paid the ſaid Rent ſo ben 
Teftatoz in his life, oz in the Scifin oz poſſeſſion of any other pom 


ai _ 4QC 


£8 igot and POry and FGlanvil and © 
Clarkscaſe. Allens caſe - TMallarys Caſe, 


dining the ſaid Lands onely by and from the ſaiv Tenant, by Pur, 
gale, Gin, 92 Diſcent, inlike manner as the Teftatoz might oz ought to 
une done in his life time. And now it was moves to the Court. It A 
gant a Kent-charge to B the Rent is behind, B dyeth, A infeoffeth C of the 
dunn in Fee, who diverſe years after infeoffeth D. who divers years after 

E. At was holden by Walmeſey, Periam, and Windham Jnffice, 

eee eee 
| ges to recnto2s ot A, but they all agzeed, 

| 2. in Dower, 9 the tourte lie, thould not be ire he 


they nonot claim in by the party dne ix, but alſo bythe Law. 
Hill, 32 Eliz, To the Common Pleas 
CCCCXIX. Wigot d Clerks Caſe, 


$ a Wiit of Right by Wigot againſt Clark fo the Pannez of D 2 2 
Coanty of Gloceſter, the four Knights: gladiis cincti did appear, and S. 
took their cozporall Dath, that tbey would choole 12, & c. ad faciendum mag - 
— — the court ther withdzew the mel ves into 
the Excheqaer chamber, and there did return in Parchment the names of 
Recogititozs, and alſo their own names, and at the bay of the Return of 
the Panel them made, the 4 Knights and 12 others were ſwozn ts trie 
(+ ae, and it was ozdered by the cturt, That both the parties, ſcil. 
i Deitandant and the Teuant, az their Attomies, attend the ſaid 4 
Kinghts in the Exchequer chamber, and to be pzeſeat at the making of the 
Pall, ſo as each of them might have their challerges, tas after the return 
unell, no challenge lieth, and thereapon the ſaid 4 Lnights went 
ane Bar, and within a ſhazk time after, att ing the court. they return, 
Fr Pannell witten in Parchment, in this fox, Nomina Recognito- 
mc, inter A. petentem, & B tenentem, and ſo ſet doum their names, ſix 
Knights, ten Eſquires, and four Gentlemen, and the Juffices did 
them foz their goad and ſufcient Pannel, and therenpon a Venite 
lin Aar ded againft the ſaid parties. | 


Trin. 30 Eliz, rot. 618. In the common Pleas. 
CCCCVXX Pory and Allens Caſe. 85 
| TEs g, g, 


Fa, That Leflee foz 30 pears, lealed faz 79 pears, and then , „ 
Eu Lefive, and ons Bby Articles in witing made betwipt dbam, 7 
dave and agzee, That the Leer faz an haus Honlpbats alleate B * 
uns in the ſaid Lands and others arm that the Came {ould not tbe 

"SS ENOL of his fürſt Term, to which Articles the ſatd Kofloe fog 19 Surrender, 

an nd aſder agzee and aent unto, and it was the opinion of all the Jutti⸗ Cv. 502 

ut the court, that the ſame was not any ſurrender , and theꝝ alſo were of 

That one Termoz could not furrender to another Termoz. 


6 Trin.31 Eliz.rot.221 In the commmon Pleas. 
a. | 
{©1+1,, OCCCXXI, Glanylil awd Mallarys Caſe. 


lain was Plaintitfe in Audits Querela, againit Mallary Apen a ta- „ 
n Staple, fo; that the conuſo2 was within age at the time at the ac⸗ * Ve: 
wedging of it, it was moved foz the Defendant, that the court ought 1.5 7 2 209. 
| * 


TM 
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GPet and Callys Wangford and Wilmer and | 
Caſe. Sextons Caſe, Oldfields Caſe, 


to hold Plea of this matter, becanſe there was no Recozd of 
remaining here, and therefoze by Law he was compellable to an 
and a Pzeſivent was ſhewed 5 H.8.where ſuch a pleading was allow 
judgement given, that the Defendant ear ſine die, vide 16 EAA 
But on the other ſide divers pzeſidents were ſhewed, that viversſarhi4 
Loves Caſe. had been ſhewed in the common pleas, as 30 Eliz. Loves caſe, and 
Dudley and Dudley and Skinners caſe, and thereupon it was avjudged that the 
Skinners Cale well lpe in this court. x Bp Oh” be 


e 


Mich. 32 Elia. In the common Pleas. 


CCCCXXII. Pet and Cally 8 Caſe. * 
I N Debt upon a Bond foz perfozmance of covenants the caſe was I 
denture covenanted with I D that ſuch a woman. viz. R. S. at all tim 
requeſt and charges of I. D. ſhould make, execute, and ſuffer ſychy 
ble aſarances of ſuch Lands to the ſaid I D oz his heirs as the ſaid li 
beirs ſhould reaſonably deviſe o2 require, I D deviſeda Fine to be 
the ſaid Woman, and required her to come befoze the Juſtices 
to acknowledge it, and the woman came befoze the ſaid Juffice tat 
and becauſe the ſaid woman at that time was not compos mentis, thi 
ice did refuſe to take the Conuſans of the ſaid Fine, & this was! 
pleading in an action bꝛought upon the ſaid Bond fo2 perfozmante 
nants, where the beach was aſſigned in the not ac knowledging 
Fine, and upon the ſpeciall matter the party did demur in Lan 
opinion of the whole Court was, that the condition was not bzoks 
wozds are generall to make ſuch reaſonable aſſur ances which. cr. 
- wo2ds had been ſpeciall to acknowledge a Fine, there if the J 
fuſe to take ſuch acknowledgement, the Bond is fozfeited, foz the 
taken upon him that it ſhould be done. 10100] 


Mich. 22 Elix. In the common rleas. 
Wangford and Sextons Caſe, 


cer. 174 Te: PlaintiF had recovered againſt the Defendant in an adig 
Aol. 87. a and had execution: The Defendant after the day of the Te 
Fieri facias, and befoze the @heriffe had meddled with the exec 

Wait, bona fide foz money ſold certain goods and chattels, and 
them to the buyers ; it was holden by the Court, that notwithifan 
ſaid Sale, that the Sheriffe might do execution of thoſe goods inthe 
the buyers; foz that they are liable to the execution, and execntion 

ed oz made ſhall have relation to the Teſt. of the WMzit. 


Exe entions. 


14 
= 
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Trin. 29 Eliz. rot. 2715. In the common pleas,” 


CCCCXKXIV, Wilmer and Oldfields caſe.. Þ 


125 Debt upon a Bond, the Condition was to perfozm the Awaid 
4» fi 1k0 Atthe Arbitratozs make Award, That the Defendant befoze ſuch 
pay to thePlaintiff 1 0001.02 otherwiſe pzocure one A, being a fit 
Bond to be bound to the Dbligee foz the payment of 12 1. pet 


Award, plaintiffe foz his life, the Defendant pleaded the per foꝛmante u 


Fabian and Windſors FElmes and Medcalf.s 
1 Caſe, 3 Caſe. 


* erally,the Plaintiff aſſigned the baeach of the award in this, That the ſaid 

| Tun unt payd the ſaid 100 l. without ſpeaking of the canſe of the award of the 

— per annum, upon which the Defendant did demur in law; it was holden 

eh whole Court, that the Replication was good, foz the Award, as to 

by fecond point was meerely votd, as if no ſuch Award at all had been, be- 
A was a ſtranger to the Award and the ſubmiſſion, but as to the point 
#001, the ſame is good, and ſhall bind the parties, and the plaintiffe , Go, 

had Judgement te recover, vide 21 E.4.75.18 E.4.22,23, 


* 
: 
N 
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| Mich. 31, and 31: Eligerot. 8 14. In the common pleas. 


CCCCXXV. Fabian and Windſors Caſe. 


x 9 Treſpaſs faz entr ing into his houſe o2 Inne at Uxbridge, it was found by 
ein verdict, T bat the plaintiff leaſed to the Defendant the ſaid houſe foꝛ <2'cs. 
ſehen years, rendzing Rent at the Feaſfs of the Annunciation of our Lady C *2 
and {aint Michael, &c. with condition, that if the ſatd Rent ſhall be behind 
by theſpace often dayes,&c. that it ſhall be lawfull to the Leſſo2 to re-enter ; 
And afterwards at the Feaſt of the Aanunciatton, 31 Eliz. the Rent was 
| N tenth day after the Lefſo2 came to the ſaid Youſe a quarter of 
an hom the ſun ſetting and demanded the rent in theſe words, J de⸗ 
mund there pound ten ſhillings foz-a halfe years rent of this Youſe now due, 
and there continued untill the ſan was ſef, but no rent was paid: But note, 
at the Iſſue was, If he came to the Youlſe halle an houre befoze ſan ſet, 
andthere continued demanding the halfe years rent of the Pꝛemiſes due at 
ett of the Annunciation of our Lady then laſt paſt: Jt was moved by 
er; That upon this Uerdic the Iſſue is not found foz the Plaintiff, i. 
was upon the halle houre,+ the quarter part of the houre was found, 
was, — —— ok the 
Anmunciation paſſed, and the Uerpic is foz rent due a ime of the de- 
mind, &c. And it was the opinion of Anderſon, Periam; and Walmeſtes, — * 
Mus to the firſt point the UMerdic was good enough foz the Plaintiff ; ” 
lun tontraryx: But it was agzeed by them all, That if in demand of 
un lie ſupra) the Leſſoz, ez any on his part doth demand one penny moze © 
ll then is due, oz in his demand doth not ſhew the certatnty of the rent, Conditions 
- dhe day of payment of it, and when it was due, the demand is not good, taken ſtrictly. 
s condition which goes in defeazance of an eſtate is odious in Law, and 
An antry in ſuch Caſe ſhall be given, unleſte the demand be pzeciſely and 
7 * followed. 
* 
* CCCCXXV, Elmes and Medcaltes cafe. 


Mich, 33. Elix. in the common Pleas, 


Twas holden foz Law by the whole Court, That if one of the witneſes Ve. (y. 
er the Jury are departed from the Bar, both repeat unto the Jury thy 
r which he gave befoze and no more, Tdat that doth make the 
d. 0 
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Carter and Claycoles 
) Caſe. 
. 208 e 


48 


Aich. 32 & 23 Elz. In the common Pleas. 
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CCCCX XVII. Carter and Claycoles "Wm | 
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i N Ejectione firmæ by Carter againſt Claycole, the Plaintiff det 
Lcales, a Leaſe made by the Wardens and Fellowes of All-ſoules 4 
o owe Sg. July, 10 Eliz. And it was found by ſpectall Uerdic, That Overden 
4 Co, 76 den of the ſaid Colledge, and the Fellows, &c. leaſed unto the Plaint 
38 have and to hold from the Feaſt of the Annunciation next followin 
end of twenty years, and made a letter of Attozney fa one, fo enter it 
ſaid Pannoz, and to ſeale and deliver the Deed of the ſaid Leaſe int 
names to the Plaintiff, who by fozce thereof entred into part of t 
P2emilſcs, and there did ſeale and deliver the ſame, &c. But 
found that any rent was reſerved thereupon ; And if this Leaſe we 
Then the Jury found fo2 the Plaintiff, but if not, then fo2 the Defeh 
Cooper Serjeant, Jt hath been objected, That this Leaſe being 
1 twenty years, is not warranted by the Statute of 13 Eliz. Cap. 10% 
co. wozds of the Statute are, Other then foz the term of 21. —— 0 
was not the intent of the Statute, but only to abzidge the gz 
Leaſes heretofoze made by Colledges, and to limit ſuch Leaſes t 
„og Meaſure of time, ut ſupra, foz twenty one years 92 thzee tives, & m1 
4, 797. 7 put on this fide as much as they would, which was gzanted byth 
Fort, 835, Tourt : Another matter was becaufe it is not found, That the a 
reſerved upon the ſaid Leaſe (accuſtomed yearly rent o moe): 
fame is good enaugh, foz if the other party will take advantage of 
he dught to ſhew the ſame, other wile it ſhall be intended, hetauſe iti 
that ſuch Leaſo was made, that it was made acco2ding tothe t 
if a man is to make title to himfelfe by a conditionatl Lee, ho With 
the condition, but only the Leaſe, and if theother party will 1 
Leale by tho Condition, he hall ſhewthe fame. . And in this 
Defondanf alld ought te have th:wed the tatute, by which: ſuch 
Leaſes are made void: Alſo it hath been obieded, That by the 
18 Eliz the third part of the rent ought to be reſerved in Come, 
not found any Copne, as to that, Jt is to be couſidered, Chat the fi 
Speciall Sa- kute is not a generall Law, whereof the Judges are bounventotaks 
ruzes oughr ro blit it ought to be pleaded, foz it extends but to ſoure plates, viz. C 
be pleaded. Oxford, Wincheſter, and Baton, And there koze luch A Statute | 
pleaded, oz given in Evidence, and found by Ucrdict : As meg 
pleads a generall pardon, in which divers perſons are excepted, he 
plead if ſpectally, and ſhew, that he is nat any of the perſons excepted, 4 
7. 28 H,7. So ſpeciall cuſtomes onght to be pleaded, Gavelkind, Z 
Engliſh, 21 E. 4. 11,36. Che Ning g2autato the Cittigens ot Nori 
And afterwards by ad of Parliament, all their Liberties, _ 25 
by a gengrall confirmation ta all Cities and Bozoughs, this is a ſpecſi 
00 0 gt. to he, | fate by Bil 597 13 E. 4. 8. te king sf 
ator Pr at, That all Co2pozationg __ by the Ming, N. 
ber s aſpeciall ad, and onght tv be pteaded : And fee 28 U 
Dyer. If the Statate of 21 H. 8. cap. 13 Df Lands taken tv lathe | 
cleſtaſticall perſons by a ſpectall Law: Yelverton contrary ; The 
of 13 Eliz. is a ſpectall Law and ought to be pleaded, but the ® 
Eliz. is a generall Law which now ſee Hollands caſe, 29 Eliz. and D | 
cafe, 5 Eliz. And this act of 13 Eliz. isgenerall in reſpect of time, if 
tendeth to all time after (from hencefozth) and to all perſons to whil 
Leaſes hill be made, the wozds of the Statute arc, ſcil, To any pen 
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———reſped of perſons who ſhall leaſe, all ſpiritual perſons : Gene- 
En coo of the end, which is the maintenance of learning, which extends 
um mon p2ofit, cc. Drew Serjeant, That this act of 13 Fliz. is ge- 


tothe * reſpect of reſtraint only, but extends only to ſpiritnali perſons, and 

xe onght to be pleaded, foz otherwiſe the Court ſhall not take notice of 

# Asthe Statute of 23 H. 6. of Sheriffs ought ts be pleaded, which ſee in 
the Caſe of Dive and Manningham, Plowden, 647 65 + And although the Sta, "a 
| ht not to be pleaded, Pet this Leaſe is not void againft the Wars Co 45. 


w ha made it, but agataft his Succefſoz, although no rent be reſerved up, 
mit, natwithſtanding that the percloſe of the Statute be (utterly void and : 
effec, to all intents, contractions, and purpoſes) Do upon the Sta- 
dest 1 Eliz. concerning Leaſes made by Biſhops, the Law hath been Co ta- 
zen in the caſe of the 15iſhay of Coventry and Leichfeild upon a Gzant of the 
+ Ayoypance, That although it doth not bind the Ducceſſozs, yet it ſhall 
dun the Gzantoz bimlelfe: Do here this Leaſe being made by the pꝛeſent 
Warden and Fellowes of the Colledge afozeſaid, although it be not ſuttici⸗ 
ent to bind the Succeſſoꝛ, vet it ſhall bind the Warden who made the Leaſe, 
Puck:ring contrary, And as to the caſe of 13 E. 4.8. the reaſon there is, be- 
cauſe there is an Exception in the ſaid Statute of divers Gzants made by 
King H. 6, and theretoze the ſaid Act ought to be ſpecially pleaded : And ſee 
34 H. 6.34-by priſoit: But in this Ad of 13 Eliz. there is not any Excep⸗ 
tion, and although it be a generall Ac with a Reſtraint, yet ſuch an Ac 
tnot to be pleaded, and therefoze 27 H.8. 23. In an action upon the Sta- 
tue cl 21 H. 8. foꝛ taking of Lands to Ferme by ſpirituall perſons, he need 
it make mention of the Statute: And afterwards, the Juſtices did adviſe 
his point, whether the Leaſe be ſo void, That it be void againſt a ſtran⸗ 
do as the Defendant who doth not claime under the Colledge, and who 
ah no-title to the Land may avoid it. And Periam Juffice denyed the 
Cale put by Puckering : A mozgages Lands to B upon a uſurous contrag 
one-huadzed pounds, and befoze the day of payment B is ouſted by C, a- 
ob whom B bzings an Agton, C cannot pload-the Statute of Uſury, foz he 
de: Foz the eſtate is void againſt the Poztgagoz, Another Ex⸗ 
Mos taken to the Declaration, becauſe the Plaintiff hath declared, 
Neale by the Warden and Fellowes, without naming any name of the 
13; E. 4.8. 18 E. 4. 8. Jn Lreſpaſſe the Defendant doth juſtifie, 
het the Free-hold was in the Dean and Chapter, and he as Servant, 
heir commandment entred; And Exception was taken to that 
leq, becauſe he hath not ſhewed the name of the Dean, ſcil. the pꝛo per 
lhe: 90 if a Leaſe be made by Dean and Chapter in theſe wazds, Nos 
Kean, & Capituli, the ſame Y eaſe is void, which was gꝛanted by the Court: 
12H, 4. 251. A Pꝛovoſt gzanted an Annuity by the name of Proypſt ot 
WaColledge, without any name of Baptiſme, and afterwards, fhe Gans 
brought a Wzit of Annuity againſt the SucceCſſoz of the ſaid Pzovott ; 
WbyHull, The Wait is well enough, but the Chriſtian name ought to be 
Hawn in the Mzit: Do here, becaaſe that the name of Baptiſme of the 
Warden is not in the Declaration, the ſame is not good: But the opinion of 
while Court was, That the Declaration is good enough, aud they did re- 
wWapecially upon the Book of 21 E. 4. 15. 16. Where Debt is bzought by 
Dean and Chapter without any Chriſtian name, and the Mit holden 
: Anderſon: It ſtands with reaſon, That foz as much as the Colledge 
| kW incozpozated by the name of Warden and Fellowes, and not by any 
Killian name that they may parchaſe, and leaſe by ſuch name without any 
warlan name, and may be impleaded, and implead others by ſuch name, 
was the Fellowes. in ſuch caſe need not to be named by their Chriſtian 
mes, no moze ought the Warden : But of a Parſon, Uicar, Chauntry 
it, it is otherwiſe, foz in ſuch caſe the name of Baptiſme onght to be ad» 
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ded: It was alſo objected, That becanſe the Letter of Attogne 
ter in the Mannoꝛ, and all the Lands and Tenements of the Col 
a Toſune, and to ſeal the Jndeature of Leaſe in the name of the 
to deliver it to the Platatiff as their Deed, now the Attozney in ex 
this Warrant hath not purſued it, foz he hath only entred into hea 
it is not found, that he entred into the Bannoz,and ſo the Leaſe is 
it was laid by Puckering, That if J leaſe two Acres in two leveralley 
rendꝛing fo2 the one Acre ten ſhillings, and fox the other Acre ten 
and make a Letter of. Attozney to make Livery in both, if the At 
treth into one Acre, and makes Livery, the ſame is void, foz the 
bath not purſued his anthozity, fo2 peradventure J would not have leg 
Acre whereof Livery ts made foz ſuch rent of ten ſhillings, being 
g2eater value, but with the other Acre which was of leſſer valne, any 
miſ-execating of my warrant ſhall pzejudice me: Windham, . 
one entire Rent had been reſerved out of both Acres, it may be that 
very in one Acre, all is void; But by Puckering one entire 
be reſerved upon ſuch a Leaſe of two Acres in ſeverall Counties: Wii 
denyed the Caſe put by Puckerinꝑ, fo2 the authozity is exetuted well 
foz it doth not appeare upon the Uerdict, but that the Colledge was ny 
ion at the time of the. Leaſe made, and then there needed not any ace 
try, but the bare ſealing and delivery of the Attozney is good enongy 
alſo it doth not appeare by Uerdict, That the Colledge hath any Mang 
therefoze, it ſhall be ſo intended, and then the caſe is no other but thi} 
man leaſeth a ÞPannoz, and certain Lands in D, and makes a Letter 
tozney to make Livery of them, where he hath nothing in the Man 
the Attozney makes Livery of the Land without medling with the 
the lame is a good Livery, and the authozity duely executed: But 
been expꝛeſſely found, that the Colledge had ſuch a Mannoz there, 
Entry in the Land only, withont mevling with the Bannoz, and the 
made accozvingly ſhould not be good: But vet afterwards he ſe 
of other opinton. And as to that which hath been objected, That th 
is void to all intents and pur piles accozving to the 'wozds of f 
( Foz by ſomeit cannot be reſembled to the caſe cited befoze, of the! 
Coventry and Leichteild, fhat fuch a Gzant ſhould bind him and n 
ceſſdas) foz if this Gzant i in dur Caſe ſhalt not be void pzeſently, it 

be void; foʒ the Colledge never dyeth, no moze then Dean and Chapter 
#.Commonalty: to that it was anſwered by Drew, That although there 
difference betwixt fach-Cozpozations, x that the woꝛds of the Statut 
nerall (void to all intents,con{fructions,x purpoſes) pet they ſhall be i 
ed accozding to the meaning of the makers of the Act, whoſe ſcope 1 
vide ſoꝛ the SucceſCozs, and not fo2 the pzeſent Incumbent, andf 
impoderiſhing of all Succeſſozs,without any refpect to the party h 
appeareth by the pzeamble of the ſaid Sfatute, where it is obſerved 
long and unreaſortable Leaſes, the decay of ſpirituall livings is hoc 
the remedying, and preventing of which long Leaſes this Act u 
that the Succelſozs ſhould not be bound thereby: And theſe Le 
void, ſimpliciter ſed ſecundum quid. i. e. as to the Succeſſo2s: As nx IP 
tute of 12 H. 7. cap. 20. Diſcontinuances made by weomen, 
void and of none effec, pet fach a Diſcontinuance made is rm 
woman her ſelfe: Do upon the Statute of 1 'Eliz. tonteruing E 
now Coke, Lincolne Colledge Cafe, 37 Eliz. in the thzee N epozts, 60+ 
made by Dean and Chapter not warranted by the laid Statute, 1 
void untill after the death of the Dean who was party to the Leaſe 
on the Statute of 13 Eliz. of frandulent Conveyances, fuch frauvul 
veyance is not void againſt the Gzantoz, but againſt thoſe who a1 
foz by the ſaid Statute, and that the Leaſe in the pꝛincipall caſe 1 
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© yoidable, all the Juſtices agreed to be avoided by the Colledge, o2 any 
ure claim by it, and dy Anderſon, if ſuch a Leaſe ſhould be void, then 
gut ef would fall to the Collevge fo whoſe benefit this Statute was 
— foz if ſuch Leale be mane rendzinga ſmall Rent, then if befoze the 
be found os eſpied, the Rent was arrear , the Colledge could not have 
.. the ſaid Rent : Alſo by Periam, ſuch a Leſſee might have an A- 
Treſpaſe aga inſt a ſtranger, who entreth upon the Land, which 

— the Leaſe is not void, but Voidable, and afterwards notwithſtan⸗ 

ail the Dbjections, Judgement was given foz the plaintiffe, and the 
ef apthority, which moved Periam Juſtice to be of ſach opinion, was Le- 
gps caſt cited befoze,28 H.8.Dyer 27. where a Leaſe was made to a Spiri⸗ 
tual perſon againſt the Dtatute of 21 H. 8. and a Bond 02 Obligation foz per 
kymance uf covenants , and thereupon an Acton was bzonght , and the 
b therein had Judgement and recovered, which could not have been 
if the Leaſe were utter ty void againſt the Leſſoz and Leſſee, as the very 
— the @fatate are, and although it is not alledged in the book, that 
— any cauſe of the Judgement, pet in his opinion it was the gzeatelt 


canſe of the Judgement ia that caſe. 


Paſch.35 Eliz. Ta the common pleas. 


” -q lk and Sawles Maidwell and Andrew 


CCCCxxXVIII. Bighton aud Sawles Caſe. 


Judgement is given, that the plaintiff ſhall recover, and becauſe 
known what damages, therefoze a Mit iſneth to enquire of the 
That the ſame is not a perfect Judgement befoze the damages re. 
adjudged, and thereloze they alle agzeed, that after ſuch award, 


2 25 upon the caſe , it was agzeed by the whole Court, That 7” 


| 7 that any matter might be ſhewed in Court in 
the Judgement and by Periam Juſtice, the difference is, where dam- 
aw pzincipall thing to be recoveredand where not; lis if damages 
ipall 3 untill they be returs 


Debt where a certain ſum is demanded it is otherwiſe, 
Pf. 331 uin. To the common Pleas. 
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1 ought an Aaton of Tovenanf againft An and t . 
Sx * R. was ſeiſed of Lands, and e | Covenant. 


0 , and afterwards de viled the Me ver lion to 
dier e ws the. Dekendank took to wife the wife a 
| verſion, afterwards Andrews bar 
2 Marland 99 jo beck buring own 


1 t e, and ta i ney errors ct 
Mp. 5 ie, abſque aliquo 5 impelinenc 
42 125 11175 yy per 101 1 7 
2 2 dien ſeiſed, and det to 
1 of the Covenant was Om" in this,. i, in the 
2 ur CET pleaved 
I 85 He be 5 60 (without Fong. $4 illo ſuo fi el . NIN in 1 45 


that the pA Mater Car man Kent deſcended to B. ans 
plaintiffe did demur in Law, and the cauſes of the Dowurs 
1 Velverton Ber jeant. 1 The Gant of the * 


"<Maidwell and Andrews e 
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is pleaded per ſcriptum, and he doth not ſay (ſigillat.) foz a Reer 
not paſſe without Deed, although it be gzanted but foz years, an 
wziting is not a Deed without ſealing of it, and therefoze the pleadinans 
to be per ſcriptum ſuum ſigillat. oz per factum ſuum; foz factum ſuum i 
the enſcaling and deliverie, 2. It onght to be pleaded hic in Cur.prote 
the Court is to ſee ſuch Deed, to the end they may know, if it be als. 
Deed, without raſure , interlining oz other defects. 3. The Den 
Travcric, hath traverſed the Deſcent, where he ought to have traverſed they 
e 278] ted, foz of every thing deſcendable, the dying ſeiſed is the ſubſtang 
the Deſcent is but the effect : And although the Gzant of the Never 
but foz the life of the Gzantoz, yet the eſtate gzanted is deſcendable 
E.3-31. Tenant by the Courteſie leaſeth his eſtate to one and his hein 
Gzantoꝛ dicth, his Heir entreth, and a good Bar againft him in then 
ſion, and ſee 14 E. 3. Action 56. Annuity gzanted to one and his . 
the term of another mans life, the Gzantoz dieth, living Ceſtuy que 
Meir of the Gzantoz bzings a wzit of annuity, and it was holvens 
nable, and he ſaid, that where the dying ſeiſed is confeſſed. and avoivea! 
other ſive, there the Deſcent is traverſable, and not the dying ſeim 
Vernon and that was the Caſe betwixt Vernon and Gray. In an Avoway Vernon 
Grayes Caſe, veyed the Land from the Lozd Powes, to him as next Yeir to him, he 
the Lozd Powes died ſeiſed in his Demeſne as of Fee without lum 
the Plaintiff conveyed from the ſaid Lozd Powes by Deviſe, and tr 
the Deſcent to the Avowant, foz the dying ſeiſed was confeſſed and aw 
by the Deviſe, 22 Eliz. Dyer 366. dee 21 H.7.31. In Treſpaſſet 
fendant ſaith, That T was ſeiſed, and dyed ſeiſed, and that theI 
ſcended to him as Son and Meir, and that he entred, the Pla 
T was ſeiſed, and took to wife K, and they had iſſue the Plaintiff 
ſeiſed, and the Land deſcended to him, and traverſed the Del 
Defendant, and ſee Sir William Merings Caſe, 14 H. 8.2 2, 23. 1 
parties do not claim by one and the ſame perſon, oz the dying ſe 
confeſſed and avoided, there the dying ſeiſed hall · be traverſed, an 
Deſcent.  GlanvilSerjeant, Be the Bar inſufficient og not, ifth 
ration be not ſuſticient, the Plaintiffe ſhall not have Judgement, 
is not any bʒeach of Covenant, viz. that the Plaintiff. hall enjoy 
out any lawfull impediment of the Defendant, his Yeirs oz Align 
ny clatming by Marland, and then if the Petr of Marland cannot i 
lawfull claim, then there is not any bzeach of Covenant aſigned;' 
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ther: now after the death of Aarland, his Heir is a ſpeciatl occupy 
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1 Hides Caſe. Caſe. Caſe. 
en Rot. 560. in the Common Pleas, ſuch an Beire ſhall not 5 


i. H. 26 
habe his age · 


2 Paſch. 23 Eiiz. In the common Pleas. 


CCCCXXX,. Oglethorpe and Hides Caſe. 


«ett upon a Bond fo2 the per tozmante of Covenants, it was holden by ,_ 
Fate Court, That if the Defendant pleaded generally, the perfoz, ***** 
= of the Covenants, and the Plaintiff deth demur generally upon it 
nt ſhewing cauſe of Demurrer ; Judgement ſhall be given accozving 
iche truth of the cauſe, foꝛ that default in pleading is but matter of fozme, 
«aided bythe Statute of 27 Eliz. But if any of the Covenants be in the 
tive, ſ0as it is in the Election of the Covenantoz to doe the one o2 the 
ter. then it onght to be ſpecially pleaded, and the perfozmance of it, foz 
terwiſe, the Court cannot know what part hath been perfozmed. 


Mc. 32 Elix. Ia the common Pleas. 


CCCCXXXI. Tracy and lves Cafe. 


$ Deter by Margaret Tracy againſt Ive, the Caſe was, That John Finch neyes: 
was feifed arm enfecffed Shipron and others of two parts of the Lands to the 
+ of himſelſe and the Defendant his then wife, and their heirs foz eder, 
thEadition, That if his ſaid wife did ſurvive him, ſhe ſhould pay ſuch , 
me mony riot exceeding fws hundzed pounds, Xs ſueh per ſons which the. . {3191091 cas 
his laſt will ſhould appoint, and afterwards he declared his Will, 
appointed certain ſumms of mon to be paid to di vers perſons, 
inthe whole to the ſum of one hundzed and fifty one pounds, ind by 
Will deviſed the reſidue of his -Lands to divers of his Kindzed, hay 
ur | , 
gaaifice, ana dyed, The wife utarryed Tracy, and they, bought Dower 
abi Devices, who pleaded the Feoffment afogeſaid, andaverred the 
wade fo2 the Jaynture of the Demandant; And becauſe that no 
n cirrumſtance was p2oved to verifie the Averment , the 
led the Jury to find. foz the Demandant, which they did-accogs 
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Trin 32 Eliz, In the common Pleas. 
CC CCXXXIII. Marſhes Caſe. 


Dods came to a Feme covert by Traber, and ſhe and her Bun 
E Cert them to their own uſe, it was holden per Curiam, g 
Action upon the Caſe, ſhall be bought againſt the Yusband 4 ig 
againſt the Yusband only, foz the Action doth ſound in Treſpalle 
not like unto Detinue, foz upon a Detainer by the Mike, the Actin 
gainſt the Yusbandonly. I 


Converſion. 


Trin. 32 Eliz, In the commmon Pleas, 
CCCCXXXIV. Corbets Caſe. - 


| N Action of Debt was bꝛought by Oziginall Wait againſt m4 
Debt. niſtratoz in another County, then where the Admiſtratoz was a 
2/41, 60 rant, and befoze notice of the ſuit, he paid divers debts of the Ini 
due by ſpecialty, and ſo he had not Aſſets to pay the debt in dem 
: Aſſets at the day of the Teſte of the Dziginall ; And now, the Dily 
* J. appearing, pleaded this ſpectall matter, and concluded, ſo he had 
8 75. maining in his hands: And it was holden per Curiam, to beg 


Dee 2 H. 4. 21. 22. 2 — 


Mich, 32 Eli. In the common Pleas. 


C CCCKXXV. Gillam and Lovelices caſe.” 


Atharine Gillam, Avminiffratrix of John Gillam bzonght Eje 
againſt Leonard Lovelace, and upon not guilty pleaved, If: 
foz the Plaintiff ; It was moved foz the Defendant in arreſt of * 
That the Declaration was net good becauſe the gzanting of Lef 
miniſtration is ſet fozth in this manner, viz. Adminiſtratio d 
Querenti per Willielmum Lewen Vicarium generalem in ſpiritualiby 
withont averring, that at the time of the gzanting of the 
niſtration, the Biſhop was in remotis agendis, foz a Biſhop pzels 
land cannot have Vicarium: But as to that, It was ſaid by theh 
That the Gicar generall in Spiritualibus, amounts to a Chi n | 
truth the Chancelloz is Wicar generall to the Biſhop : Another 
was, becauſe the Declaration is not Epi. Rott. loci illius ordi 
was not allowed, foz all the Pꝛeſtdents, and the courſe of the Co 
by way of Declaration ſnch allegation needs not, but by way ol 
ceſſary: Another Exception was taken, becauſe the Plainft th 
of an Ejectment. and alſo, . quod bona & catalla ihidem invent 
And here, in the Uervict, the damages, as well foz the Ejectmil 
dods and Chattells, are entirel? fared: It was ad ins 
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Mich 32, Eliz, In the commou Pleas. 
CCCCXXXVI. Greeves Caſe. 


Ja Keplevin, the Defendant made Conuſans of Baplitf to one Greeves 8 

17: Rockwood, &c. and ſaid, That A was ſeiſed of the Lands, and 6 Elizs een. 
ö d certain perſons in kee to the uſe of his laſt Will, by which he willed, 
this Feoffees thould ſtand ſeiſed of the ſaid Lands, untill the ſaid Greeves 1, ,;c.. 
Aletyed of the p2ofits ofthe faid Lands, the ſum of one hundzed pounds: Lak, 188, 
It was objected againſt this Conuſans, that here is no deviſe, foz Aat te 
time of the deviſe had not any Feoffees, but the Exception was diſallowed by 

Court: And they cited the caſe of 15 Eliz, Dyer, 323. Lingens caſe, 
A made a Feoffment in fee to his uſe „and afterwards deviſed that his 
Fealfees ſhould be leiſed to the uſe of his Daughter, that the ſame was a good 
Alke of the Land: Dee 29 Hl. 8. Br. Deviſes, 48, 


Mich. 31 & 32 Eliz. In the common Pleas; 


CCCCXXXVII. Kempton and Coopers Caſe, 


Ie Triſpaſſe foz bzeaking of his Cloſe, the Defendant pleaded, that befoze 
Moe had bzought an Ejectione firmz againſt the now Plaintiff and reco⸗ Barr. 
vered, and had execution, &c. Judgment if Action, &c. And by Periam, , /9 4- 
Windham and Anderſon Juffices, the ſame is a good Bar, and the concluſion 
oft lea is alſo good, Judgement if Action, without relying upon the 
Toppetl 


| Mich. 33. Eliz. In the Kings Bench. 
ccxxXVII. Leigh and Okeley and Chriſtmas Caſe. 


FllpteLeigh Fermoz of the Queen of a Wood called Meerherſt Mood in 
WWarpleſden in the County of Surrey, bzought an Action of Treſpaſſe a- 
Wa Henry Okeley and Robert Chriſtmas foz bzeaking of the ſaid Mood, 
therein entring and cutting down of two hundzed loads of Wood, and 
ea the ſame, &c. The Defendants pleaded, And befoze the time 
Nah the Treſpate was ſuppoſed, &c. That King H. 8. was ſeiſed of the 
Wo Warpleſden, whereof the ſaid Wood was parcell of which Mannoz 
called Withybod containing eleven Acres, eidem boſco adjacent, Cuſtome. 

arcell, and that the ſaid Wood is, and time ont of mind, &c, was cloſed 
leperated with Bedges and Ditches , from the ſaid eleven Acres 
laid Yedge and Ditches, per totum tempus prædict. fuerunt & ad 
Wnt prædict boſco ſpectant. & pertinent. And that the ſaid eleven 
are, and time out ot mind were cuſtomary Lands parcell of the Man⸗ 
Salveſaid, and demifed and demiſable in Fee-ſimple ; And that the ſaid 
g H. 8. at a Court holden, 38 H. 8. by his Steward demiſed the ſaid ele⸗ 
Adres by copy, to John Goring and his Heirs, and that within the ſaiv 
TA there is this Cuſtome, That every Coppholder, Tenant of the ſaid 
den Acres, &c. have uſed and accuſtomed, per ſe vel ſervientes ſuos per eo- 
prztept, ſuccidere, capere, & aſportare ſubboſcum in prædict. boſco in quo 

. pro reparatione prædictorum ſepium & defenſionum inter prædict. boſ- 
Kae &c. and the ſaid ele ven Acres, &c. quandocunque exdem ſepes 

nes in decaſu extiterint, and * kurther, That at the time of 
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* Leigh and Okeley and 
Chriſtmas's Caſe, PC 


the Treſpaſſe, &c. the ſaid Hedges and Fences were in decay, any fk 
ficd: Upon which the Plaintiff did demur in Law: It was ara; 
Godfrey, That the Pzeſcription is not good, foz it appeareth, Thaw 
cuſtomary Land is contigue adjacens, tg the ſaid Mood, i. where the gp 
paiſe was done: And ol common Right the making of the Yedge dae 
tain to the Owner of the Wood : And the Pzeſcription is no maze, w 
take wood in the Lands of another, adjoyning to my Land to mare. 
Menges of the fame Land in which the waod groweth; which cannot hi 
Paeſeription, fo2 it ſounds in charge, and not to the p2ofit of himy 
ſeribes: Which ſee 22 E. 3. Preſcription, 40. Treſpaſſe againſt an 
becaaſe where the Plaintiff wis Farmoz of the King of his Hunden 
and by reafan thereof he might make Attachment and diffraine fox th 
of the King within the ſaid Bundzed, and where foz a certain debt th 
he diſtreined the Beafts of anc A, and the Abbot made Reſcous, tg 
Abbct ſaid, That he was Lo2d of the Panna of D, within which han 
was this cuſtome, &c. Chat if any Diffretfe be taken within thefy 
no2, that the ſame ſhould be put into the Pound of the ſaid Abbot of 
Mannoz, and not d2iven ont of the Mannoz, and there cught the Di 
remain thzee dayes, ſo that if the party would ag2ce within the ther 
that then he ſhould have his Beaſts, and he ſaid, That the Plaint 
have dziven the ſain Beaſts out of the ſaid Panne?, and that he wy 
ſuffer him, upon which there was a demurrer, becauſe it is net any 1 
the Abbot but a charge to keep the Weaſts cf another: Alſo. he (ab 
the King ſhall not be bound by ſuch acuftome as another perſan ſhall 
upon Judgement was given foz the Plaintiff : Do here in the pzinc 
There ſhall be no damage to the Defendant if the wood be net feng 
his Cattelt eſcape into the wood, he may juftifte it, becauſe it is in 

the Plaintiffs incloſure : And if the Beaſts of the Platntiff cſcaps 
Lands of the Defendant, he may take them Damage Feaſanf, fozf 
afozeſaid, 21 H. 7, 20. A Cuſtome is pleaded, That if any Denantsf 
Mannoꝛ ſhall take the Cattte of any one Damage Feaſant , and ſhall 
foze diſtrain them. tzat then the Tenant (6 diſtraining them onght 
them tothe Loꝛds Pound, which if he ſhall not doe, at the next Con 

be amercedin a certaine ſum, ta the Lov at the Pannoz tobe paid 
was holden no good cuſtome hecauſe it ts agyinft common right,. an 
mon Law, fo2 by the common Law, and common reaſen, every 
Cattell in his own Lands Damage Feaſants, may impaund them in 
Land, and the Lozd is not namnified thereby : Do it is of a By4ab 
every one who holdeth fo many Acres of Lands in ſuch a Towne, j 

ly pay a certaine ſum of money tothe Church of the ſame Towne, and 
fozfeit fo2 every defautt of payment thereof twenty pounds, ſuch B 
although it hath continued time out of mind, yet it is not of any walial 
cauſe foꝛ not payment of the ſaid ſum ta the Church, the Lo of ti 

is not damniſted, and therefoze he chall not have any gaine, cantr 
penalty had been 1 to the Church ⸗ war dens. becauſe they are 
ropatre the Church. Anather Exception was taken to the fozme of 
teription (Quandocunque exdem ſepes & defenſiones in decaſu eri 
that is tos generall, foz to they might be in decaꝝ by his aun de faul 
himſelfe wrongfully pull up the Hedges, in which caſe, there ia na 
that he ſhould repaire them at his own caſts, and charges, and thi 
dught to have pteaded, cum in decaſu extiterint in the default of the 
the wood. Auother Exception wast ken becauſe that here, this culkay 
ded parftcutarly, appꝛopꝛiated to the eleven Acres only, and is nat 

to the whore Pannoz, and to that purpoſe, the caſe of 40 E. 3. 27. WS 
where a cuſtome is applyed to one part of a Towne; as to ſay that u 
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Hare and Oke FBeares J Auſtin & Smiths 
lies Caſe. "Caſe. Cale. 
dnach a Lowne is of the nature of Gavelkind, and the reſt of the 


vin ſut 
abr iguldable Dee 21 Eliz. Dyer, 363. It was adjozned, &c. 


Hill 20 Elig. In the Common Pleas, 


cCCC XXXIX. Hare and Okelies Caſe. 


Achsel Hare, and others, bzought an Action of Treſpaſſe againft Okelie 
pzeaking of their cloſe, and carrying away of their cozne ; And up, Le ſpaſſe. 
quilty, At was found by ſpectall Uerdid, That the ſaid Michael 
Hare (yas ſole ſeiſed of the ſaid Tloſe where, &c. ſo ſeiſed, expoſuit ad cultu- 
nm,anglice, did put fozth to Tillage the ſaid Land to the other Plaintiffs in 
tom following, viz That the ſaid Michael ſhould find one halfe of the cozne 
andthe other Plaintiffs the other halfe, and that the ſaiv Land ſhould 
be flog bed x tilled, and the Co2n thereof coming ſhould be reaped and cut, 
af the charges of the other Plaintiffs and ſo cut ſhould be divived by the 
ſhock, andthe ſaid Michael to have the one halfe, and the other Plaintiffs 
the ather halfe, &c- And it was the opinion of the whole Court, That not- 
ing theſe !wo2ds (expoſuit ad calcuram) that no eſtate in the ſoile Expo ſit ĩon of 

paſſed to the other Platatiffs, but the ſaid Michael did remaine ſole ſeiſed as words. 
befaze, but by Anderſon, upon the ſeverance of the Coꝛne, peradventure a 
pzaperty in the ſaiv Cozne might be in all the Plaintiffs : But becauſe itap- 
peareth, That Michael was ſole ſeiſed and the other Platntifs had not any 

ngin the Land: Thereloze it was adjudged that they could not joyne in 
of Treſpaſſe fo2 bzeaking of the Cloſe, and therefoze it was awar- 
tin the Court, that the Plaintiffs nihil cap, per brevium, 


Trin. 20Eliz, In the Common Pleas. 


CCCCKL. Beares Caſe, 


1 by Beare, the Defendant pleaded in Bar, a warranty with 

ls; And upon the Ifſue nothing by diſcent, it was found, That the Formdon, 
Jneſtgof the Defendant whoſe warranty was pleaded in Bar, was ſeiſed 
Aan in the nature of Gavelkind, and by his will deviſed the ſame to his B. 
dens (whereof the Defenvant was the Eldeſt) and their heirs equally 
"befiveen them to be divided, and it was adjudged no Allets, wherefoze the De⸗ 

fendant hadJudgment to have ſeiſin of the Lend. | 


Paſc. 30. E'iz. In the Kings Bench. 
CCCCXLI. Aultin and Smiths Caſe, 


e was, That Auſtin being a Copp⸗holder by Licenſe of the Lozd 

T leaſed his Copy-hold to Smith foz years rend2zing rent, and afterwards by Copy-holder 
Deed gꝛanted the rent to another, to have during the Terme, &c. to which ot Grants. 

Gzant the Leſſee did attozne and papd the Rent fo the Gzanfee ; Jt 

Vat holden by Gawdy Juſlice, That the Gꝛant was good, but now it is bat a R 

gt And it was ſatd by ſome, That the LeCoz cannot ſurrender ſach 2 " 63> 
Rent, unleCCe he ſurrender the Reverſion alſo: Quere, if the Gzantce max Yo 39s 
wan Action of Debt foz it: Jt was conceived he could not, foz he is not 2 * 984 
fattyno2 pv to the Contract, noz hath the Re ver ſion. 2 / I: * 
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Linder hill and Savages 
c. ſe. a 


— 


raſch. 31 Eliz. In tbe Kings Bench. 
CCCCxLII. Underhill and Savages Caſe, 


"\Avage was pꝛeſented to a Benefice, and afterwards was pꝛeſe 
cher, and then purchaſcy a Diſpenſation (which was too late) 
was qualified, and afterwards accepted, the Archveaconry of G 
And Underhill who had the Archveaconry libelted in the Spirituaii 
againft the ſaid Savage, where it is holden that all Eccleſtaſticall 
—_ tions in futh caſes are void, 4 now * ſued a Pꝛohibition. It was 
Prohibition. yp Atkinſon, That the Pꝛehibition did lie,foz the Patron hath his Rey 
our Law, by a W2zit of Right of Ayvowſon, See 29 E.3.44. Af Ay 
be by Ceſſion 82 depzivation, and the next pzeſentment come in que 
ſhall] be determined by the Kings Court, and here -when he 
of atiother Benefice, it is ceſſion by the Common⸗Law, but there: 
Archdeaconry be à ſentence, but now there needs not any ſentenee, foz by the wy 
21 H.8.13. the Church is ipſo ſacto void. But it was objected, ani 
conry, is not within the Statute, foz it is not any Cure with Souls x1 
Archdeaconry is a late Promotion, and thererefoze it cannot 
Statute, Lewknor contra. The Patronage here doth net come ini 
but if the Defendant in the Sptrituall Court will plead, That the" 
tiff is not Patron, but fuch an one, then a | omg reno y : withall! 
ſtices gꝛanted, and it was ſaw by Wray, that a Dodoz of the tivi 
been with him, and affirmed to him, that their Law is, That if any 
a Benefice with cure of @onls accepts an Archvdeaconey, the Archa 
is void, but he ſaid, that he conceived, that upon the Statute of 21K 
Law is qualified by reaſon of a paoviſo there, ſcil. Pzovided that 
ry, Archdeaconry,8c- be taken 02 compzehended under the name of 
nefice, having Cure of Souls, in any Azticle above ſpecified. 


Pluralitics. 


: 


CCCCXLIII. Paſch. 30 Eliz. In the Kings Bench. | 


Ne was bounden to ſtand to the award of two arbitratozs, who' 

that the party ſhall pay unto a ſtranger oz his aſſigns 200 l. bel 
a day, the ſtranger befoze the day diech, and B takes Letters of At 
tion, and if the obligoꝛ ſhall pay the moaey to the Avminiftratos, 03 thi 
obligoꝛ ſhould be diſcharged was the Queſtion, and it was the opinions 
whole Court, that the money ſhould he paid to the Adminiftratoz, foz h 
aſſignee: and by Gawdy Juſtice , if the wozd aſſignee had been lei 
vet the payment ought to be made to the adminiftratoz, quod Coke aim 


CCCCXLIV, Paſch 30 Ehz; In the Kings Bench. 5 


O ſucd in the Kings Bench fo2 Coſts given upon a Suit depen 
che Yundzed Court,xthe ſum of the Toſts was under 40 8. and the 
tiff declared, That at the Court holden befoze the Steward, ſecundul 
ſuetudinem Manerii prædict. Jt was objected that the @teward is not ji 
ſuch Court, but the Duitozs, to which it was anſwered by the Auſtic 

by a Cuſtome in a Hundꝛed Court a Steward may be Judge, and ſo 
been holden, and here the Plaintiff hath declared upon the Cuſtoms. 
Declaration is ſecund. conſuetudinem Manerii, e lſo the @ubjec ma 

in the Kings Bench foz a leſſer ſum than 40s. as if 10s. Coſts be 
any Suit here, Duit to ſuch Coſts lpeth here in this Court. ; 5 
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Harringtons Caſe. Cavells Caſe 
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Mich. O. and 31. Elix. In the Kings Bench. 
CCCCXLV, Pigot and Harringtons Caſe. 


ſe was, that the Yusband and Wife were Tenants foz life, the Err. 
tothe Infant in Fee, and they three levied a Fine, and the In 
bzought the Wit of Erroz, It was objected by Tanfield, that they 
all three onght fo joyn in this Wzit, and the Yusband and Wife ought to be 
ſummoned and ſevered, Atkinſon contrary , foz hers the Yusband and Wife 
whe not any cauſe of action, but the Infant onely is gzieved by the Fine, 
I. 6. 19,20, 21, &c+ Jn conſpiracy againſt many, it was found foz 
% Blaintiffe, and one of the Defendants bzought Attaint, and aſigney 
ts falſe cath in omnibus quæ dixerunt, but afterwards, abzidged the aſſign- 
it of the falſe oath,as to the damages, and ſo the attaint well lies. Two wo⸗ 
in are Joint-tenants,they take Yusbands, the Yusbands and their Wives 
keg t in Fee, the Yusbands dye, the Wives ſhall have ſeve- 
all Cui in was, fog the coverture of the one was not the coverture of the 
yer, 5 Hl. 4.112. In Appeal againſt four, they were outlawed, and two 
f them haust Erroz upon it, and good, 29 E. 3. 14. In Aſſize againft 
hree Coparceners, they plead by Bailiff, nul tenent de Franktenement, &c. 
that two of them were diſſeiſozs and Tenants, and that the third 
hing, and afterward the three coparceners bzonght attaint , and 
arrance , the third ſiſter, who was acquit, was nonſait , any 
earns by award the TW2it vid abate , Tanfield, Although that the 
mlehe ſeverall, yet the erronious act was jdynt, and the receiving of the 
las, and that Recozd being entire, ought to be purſued accozdingly, am 
hunts Yusband and Wife ſhall be ſummoned and ſevered, and it is nat 
lketothe caſe of 29 E.3. cited befoze, foz there the third coparcener had 
wy cauſe of attaint, foz no verdic paſſed againſt her, Wray, As the Er⸗ 
nihare aſſigned, the W3it is well bzought, foz the Erro; is not aſſign» | 
dintheRecozd, but without it in the perſon of the Infant, and that is the Fine upon an 
aſe of the Action by him and foz no other. Two Inkants levy a Fine, al- Infant rever- 
hongh they join in Ecroz, yet they ought to aCign Errozs ſeverally, and they <4 
weſeverall Waits of Erroz,and afterwards it was holden by the Court 
the Wzit was good, and the ine reverſed as to the Infant onely. 


+ brought a Wait of Erroz upon a Fine levied by him within age, 
a 


Mich, 30. and 31. Elia. In the Kings Bench. 


CCCCxLVI. Soovell and Cavels Caſe. 


$ Ejedtione frmz by Scovell againſt Cavel, the Declaration was gene- 
my upon a Leaſe made by William Pain, and it was found by ſpeciall ver- 
„ That William Leverſedge was ſeifed of the Land, &c. and leaſed the Lea/es, 
tloStephen Cavel, John Cavel, and William Pain, habend. to them foz „b. 59 - 
Mt lives and foz the life of the ſurvivoz of them; Pꝛo vided alwayes,and it 
ed, gzanted and agzeed betwirt the parties, that the ſaid John 
1 andWilliam Pain, ſhould not take any benefit, pꝛofit oz commodity 
ran, during ths life of Stephen Cayel, and further that the ſaid 

wan Pain could not tak: any beaefit,8c. during the life of John Cavel, 

» puen Cavel, died, John Cavel entred, and afterwards William Pain 
_—_ nd the Leaſe to the Plaintiff, upon whom the Defendant en- 
mi the Entry of William Pain were lawfull was the ay — 

U wdy 
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Hudſon ana Leighs "A 
Cale. N 


in the Pzemiſes is gone, and the Land demiſed ſhall go in Rem 
Jagzee, that in deeds Poll, the wo2zds hall be taken ſtronggg 
g2anto2, contrary in the Cale of Indeatures, the wozds there walt 
acczing to the intent of the parties, foz there the woꝛds are the win 
Bee Browning and Beeſtons Caſe 2. and 3. Ma. Ploid. 132. whey 
denture the Leſſee covenanted to render and pay for the Land t 
Reat, the lame is a good reſervation, although it be not by apty 
here in onr Caſe, this Pzoviſo and Covenant, Gzant and Anzeey 
amount to ſuch a limitation by way of Remainder, eſpecially 
clauſe followeth tmmediately after the Habendum, Coke contra 
Dffice of the Habendum is to limit and explain the eſtate con 
pzemiſes, and here the Hab:ndum hath done its office, and made 
eſtate, and thetefozs the Clauſe afterward comes too late, andin tx 
pugnant t uttezly void, as to ſuch pur poſe, but perhaps an action of 
lies upon it, Wray, It hath been by me adjudged if a Leaſe be maß 
Habendum ſucceſſive, the ſame is a void wozd, and the Leſſeesarg. 
nants, contrary of Copyhold by reaſon of Cuſtome, and here the 
the clau'e following, is contrarp to the Habendum, and repugnan 
"vali, as to the dividing of the eſtate by way of Remainver, wh 
dy Juffice gꝛanted, Heale @erjeant, this cafe hath been adjudged," 
A Leaſe to thꝛee Habendum to the uſe of the firſt foz life, and after! 
of the ſecond foz life, and after to the nſe of the third foz life, the ſank 
Clench Juſtice, this pꝛoviſo follows the Habendum, and is a ſen 
plain the ſentence, Wray, & ſicut, it is another ſentente, alt. 
mediatelp follows the, Habendum, Clench, if the wozds had been 
that although it be limited, (ut ſupra) in the Habendum, ſcil. | 
ſhall have thejLands to himſelf foz life, 8c. it had been good by 
mainder, Wray, our caſe at Bar, is not that any perſon ſhall take 
mainver, but that any of them ſhall not take the pz fits vurit 
the other. Tankield tock exception to the verdic, becauſe the lifeq 
not found in the verdict, Coke, this is a verdid and nopleading 
opinion of the Court was, that the verdict was good, notwithftax 
ſaid Exception, and afterwards Judgement was given foz the plal 


Mich 3> and 31 El. In the Kings Bench. 4 


CCCCXLVII. Hudſon «nd Leighs Caſe. 


Appeal of Mz Obert Hudfon bzonght an appeal of Mayhem againſt Robert L 
heim. maiming his right hand, and foz cutting of his veins and ſine 
vy that means are become d2y, fo as thereby he hath loſt the uſe of 
gers, To which th Defendant pleaded, that heretcfoze the plat 
bzought againſt him an Action of Aſſault and Batterie, and wonn 
therein had Judgement to recover, und Execution was ſued font 
facias, and ſatisfaction acknowledged upon Reco2d, of 200 Parks 
Pamages, the Jury foz the damages, and 111. 108. de incremento by the Cell 
averment of all identities, Cooper Serjeant, the ſame is a good 
although that an Appeal, and an Action of Treſpaſſe are diverſe Al 
nature, and in mauy ciicumſtances, yet as to the recovery of Dam 
one hall bind the other, See 38 E.3.17. a good cafe. Jn reh 
bzeaking of his Cloſe and Batterie, the Defendant pleaded. that bel 
tbe plaintiff by Bill in the Parſhalſey h1d recovered his Damages 


re. 49. 
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— Te” and Leighs 


Caſe. 


== Tceſpalſe, e &c. and vouched the Recozd, and the Recozd was ſent, the 
which was varying from the Kecozd pleaded, ſoz the Recozy vouched, was 
io of Batterie Without any thing of bzeaking of the Cloſe : and alſo the 
| e is fared at another dap, &c. and with averment, pet as to the Bat⸗ 
*©+ if ts holden good enough with aver ment, and as to the breaking of the 
riale the Plaintiffe had Judgement, See 41 E. 3. brev. 548. 12 R. a. Coro- 
no. and the Caſe betwirt Rider Plaintiffe and Cobham De fendant, Paſch. 

Hun Rot 74. it was clearly holden and adjudged, that after a Recovery 
«Creſpalſe,en appeal of Mayheim doth not lie, and fhe bock which deceives 
—alaintiff is 22 E-3.82. where it is ſaid by Thorp, That notwittftan- 
© Kecoverie in Appeal of Mabeim, yet he may after recover in Trel⸗ 
bet Non dicat e contra,Popham contrary, the Plea in Bu is not good, 
ie Averment is, that the ſtroke and the wounding ſuppoſed in the zit 
ITreſpalſe, and in his Appeal of Maheim are all one, but it is not a verted 
af any damages were given fo2 the Mabeim, oz that the Maheim was gi- 
win Evidence, fo2 it might be, that there was not any Maheim when the 
Cec(palle was ht, but that after by the 22ping of the wound it became a 

beim. and then the action did riſe, as if a man upon a- Contract pzomiſeth 
0 pay me 10. Lat Michaelmas, and cther 10 J. at Chriſtmas, if he doth 
zot pay the 101, at Michaelmas, J may have an Adten upon the pꝛomiſe 
u the not payment ef that 10 l. and aſtet wards J may have another Action 
ad recover damages foz the not payment ok the 101. at Chriſtmas, but if'F 
not begin any action befoze Chriſtmas, I cannot recover damages but once 
n the whole pzomiſe and damages ſhall be given in Evidence, and ik J be 
iſelled, A map recover damages fo2 the firſt Entry, and notwithſtanding 
batJhall have an ACiſe, and if J do reenter, J ſhall have Treſpaſſe and 
eater damages foz the mean pꝛofits, and the damages recovered foz the firſt 


— . 


, 
* 


Hall be recompenſed, and the book cited befoze Fitz. Coronæ 110. ,;,,f, 502. 


hat make fo2 the Defendant, but rather foz the Plaintiff, foz there it is 
erred, that the Maheim was given in Evidence, in the Adlon of Trel⸗ 
, which it is not in our Caſe, Egerton Sollititoz, we have ſhewen, 
at ucciio wens rum, in this appeal ſpecified is eadem ſuccifio & vulnera- 
omentioned in tze Treſpaſſe, Coke. Althaugh the identity of the wounding 
cuttingof the veins are averred, pet if is not averred, that the dama⸗ 

es recotered in the Zreſpaſſe were given foz this Mabeim, Wray chief Ju 
ehe Juzozs are to take conſideration of the wound in an action of Treſ, 
and to give dammages accozving to the hurt, and we ought to think 
they have done accozdingly, and if they hade not ſo done, the party may 

y that the Court by inſpection would adjudge upon it, and ſo increaſg 
mes: But now when the Jury hath given gꝛeat damages, ſcil. 
uke, with which the party hath been contented it ſhould be paid to 
ihe plaintiff ancther Action, and if there be any ſuch ſpeciall matter, 
wu not became a Mabeim at the time of the Action ot Treſpaſſe 
ht, but it is become a Maheim of later time by daying, the plaintiffe 
to have ſhewed the ſame to the Court, and ſo have helped himſelf, foz 

Arnie it ſhall not be ſo intended, but that the averment made by the De⸗ 


is good enough to ouſt the Plaintiff of this Action, and the Judge-' 


ut cite 19 Eliz. kefoze was given by me, after J was conſtituted chief 


and this Bar as J conceive was v2awn out of the pleading in 19 


k. Waſterward Judgement was given againſt the plainfiff. 


Croiman and 5 Woollman and I and = 
Reades Caſe. Fies Cale. Batts Caſe, . © 


1 


Mich. 30 & 31 Ei. In the Kings Bench. 


CCCCLXVIIL Croſman and Reades cage. 


He Caſe was, that IS made his wife his Srecutrix and dyed, 11 
then endebted to the Teſtatoz in ſixty pounds upon a ſimple( 
Intermarriage the TWife Executrix took to Yusband the ſaid 1D, ID made 8 
and dyed, a Creditoz of 1 bzought an Ag ion of Debt againſt the 
cutrix of 15, and upon the pleading, the matter in queſtion was, 
bet by Exe- entermarriage of the wife with the Debtoz of the Teſtatoz, the am 
oe £y Pevaſtavit oʒ not: And if the ſaid Debt of ſixty pounds due by 1D 
Allets in her hands: And per Curiam, It is no Devaſtavit, noz Af 
ſuppoſed : Foz the woman may have an Action againft the Erecuts 
And it was ag2eed by the Court, that if a man makes his Deke 
ſtranger his Crecutozs, and the Debtoz dyeth, the ſurviving Exe 
have an Action of debt againft the Executoz of the Debtoz; and ſoit 
judged in the pzincipall caſe. ole 


v. Hh, 


+» 
” - 
9 


Mich. 31 & 32 Eliz, In the Kings Peach. | | 
CCCCXLIX. Wollmaa and Fics ch % 


Nan Action upon the Cafe upon Aſſumpſit that the Plaintick 
8 joy ſuch Lands foz fo many yeares : The Defendant pleaded thi 
W S of t3 & 14 Eliz, becauſe the Land is the Glebe Land of ſuch a Þ 
Ce. 179 and in truth the Defenvant did mil rec ite the Statute : Foz the $ 
No Leaſe after. the fifteenth dap of May: And (the pleading is het 
be made) Secondly the Statute is of any Benefice with cure (the plg 
of any Benefice:) Thirdly, The Statute is, without abſence aba 
and the pleading is (without abſence by the ſpace of eighty) daes 
theſe Cauſes the Plaintiff had Judgment. 7 


Trin 31 Eliz, In the Kings Bench. 
CC CCL. Frond aud Batts Caſe, 


AY N debt upon a Bond u pan condition to ſtand to the Award of1$ 
Defendant pleaded, That the ſaid I S had Arbitrated, that thei 
Payment to ſhould pay to the Plaintiff ten ponnds, and he laid he had paid it toth 
che witc nor tiffg wife who received it, upon which the Plaintiff did demur: Aul 
— ment was given foꝛ the Plaintiff, 2: 4 


CCCCLI. Trin. 31. Elis. in the Kings Bench 


Grants of the IT Me Mueen gzanted to George Earle of Shrewsbury, An. 15.ofh 
8 the office of Carle Marchall of England, and now came the 
Mall of the vnd pꝛayed, that IS one of his Servants, to whom he had gzanted 
Kings Bench, Of Parthall, of the Rings Bench might be to if, becauſe the lame i 
incident te his office, and in his power to gzant, and that Kao 
whom the Queen had gꝛanted the ſaid office of Barſhall of the ing! 
by the Attainder of North, be removed: Anda Pzefident was enn 


& 15 Eliz. Betwirt Gawdy and Verney, where it was agzerd, BY 


„ Michil and Hores 
3 Caſe. 


lad office was aſeverall office from the ſaid gʒeat office, and not incident to 
it; And as fo the Caſe of 39 H. 6. 33, 34. the truth is, the ſaid office of 
ball of the Kings Bench was gzanted erp2efly by the Duke by erp2eſſe 
| — and ſo he hab it not as incivent to his office of March ui of England: 
ou the other ſide, there were thꝛee Pzeſidents ſhewed, firſt in the time of E. 
wat the office of the Marſhall of the Kings Bench was appendant to 
2 <in office of Marshall of England: @econdly, 8 R. 2. When the ſaiv 
+ affice was in the Ning, he gzanted the ſaid office of Parchall ol the 
ws Bench: But 20 R. 2. both offices were rejoyned as they were befoze 
«cient time, and there were alſo ſhewed Leffers Patents of 4 E. 4. and 
1x8, by which it appeared, That the ſaid inferioar office had time out 
uns been part of the g2eat office ; And it was moved, That when the 
get office is in the Kings hands, and the King g2ants the ſaid under 
Mite, if now this office be not ſevered from the n2eat office fozever : Wray, 
Arisnoleverance, fo2 the cheik office is an office of Dignity, which may re- 
as inthe King, but this under office is an office of neceſſity, and the 
| | cannot execute it, by which of neceſſity he onght to g2ant it. 
her matter was moved, If the Gzant of the King unto the Carle of 
Srewsbuty were good, becauſe iu it the Gzant to Verney of the ſatd under 
affice; in nat recited accozding to the Statute of 6 H8, 9. As 26 E. 3.60, 
Che King beiter of the Yonoz. of Pickring, to which a Fozreft was appen⸗ 
vant, the Bayliwick of which Foreſt he gzantes ia fee rend2ing rent, an» 
eriwarys he gzanted the Yonoz with Appartenances, and afterwards the 
coinmitted a Foztelture, and that was found in Eyre, the Gzantes 
m hall ſeize it, vet the King ſhall have the Rent : And here the 
wbury ſhall have this office in his power to gzant; And fo much 

x becauſe it was gzanted but foz life. | 


Trin. 31 EZ. In the Kings Bench. 
CCCCLII. Michill and Hores Caſe. 


did affirme a Plaint in the Court of the City of Exeter againff 

| foz twenty pounds, and upon Nihil returned, it was ſurmiſed, Attachment of 
Sit Trofſe had certaine monies in his hands due to Hore, and accozding to good by cu- 
of Exeter the ſaid monies were attached in the hands of Troſſe, dome of Exe: 
Wappexredupon the Attachment, and pleaded, That he owed nothing to 
& upon which there was a Demurrer, and Judgment given againſt 
ate becauſe that Troſſe onght to have pleaded, not only that he owed him 
wiking, but further that he han not any goods of Hores in his hands: And 
upon Troſſe bzought a UW2it of Erro2, and aſſigned the Erroz in the 
pad matter, upon which it wus demurred, and Judgment given againſt 
» becauſe that the Plea of Troſſe (that he owed him nothing) 
god enough, foz if there be not a Debt, it is not attachable upon ſuch At- 
lahment ; And it is a good Plea toa common intent, and altogether in uſe 
in London, where ſuch cuſtome is: Another Erroz was aligned, foz that 
= bad recovered coſts againſt Troſſe, where it ought not to be: And als 
iet is not given, that Troſſe ſhould be diſcharged againſt Hore ; 

SMerwards, the Judgment given in Exeter was reverſed. | 


"A, 
Ts. 
% EF#+ 5 


Error. 


| Mich. 


Johns caſe. woods caſe. 


Said + 13 and Saint Willis ad White. 


Mich. 30 & 31 Eu. In the common 
, 2 , 1 1% « 


cc. Deiitid and saint Johns be.. 


» 


| Debt upon an Obligation, againſt Oliver, Saint John, aum 
Debt. wife, as heire of her Father: The n Non of. 
1150. 494, of the Father: And it was found by ſpeciall Aerdig, That the Hub 
was made by the Father of the Wife to the Plaintiff, by, intry 
Plaintiff hath declared npon an Obligation made to hintſplfe only 
Non eſt faclem. ſpeaking of any other joynt Dbligee, and that the Plaintiff as Barti 
bought the Action, and if upon the matter it ſhall be ſaid the Deed a 
fendant in manner as the Platntiff hach declared, the Jnry refer. w 
Court: Andthe cafe, 14 E. 4. 1. b. If thzee enfeoff me, and I pleas. 
two vid enfeoff me and the ſame be traverſes, it hall be found again 
foz the Feoffmentis a jopnt aa by them all: But if a matt enfeoffethny 
two bkhers, and they dye, fo as J have all by Survivoy, in pleading? 
ew the Feoffment was made to me alone: Do 46E. 3.27, 4.1 
dytititenants itt Fee make a Leaſe fog life, and afterwards th 
Joynt-tenants releaſe to the third. who bzings an Action of Waſt ag 
Leite, and the M zit was, Chat he held of his leaſe only, and the f 
awarded good. Walmeſley, This Plea, Non et factum, upon this m 
no good Plea, foz be hath not pleaded it Reſpectiye as to the Dbligat 
e is not whether de made the Deed fo the Plaintiff oz not, but 
whether he made it at all: Noz there is a difference, Nihil deb i - 
fers to the Plaintiff, and where he pleads Non eſt factum 5 Whic 
worth gzanted: Dee 1 Eliz. Dyer, 167, Tawes Caſe, this Plea 
factum, hath not any reſpectfo the Dbligee, foꝛ if the Dbligee be as 
be another perſon who beares the name of the Dbligee, pet in thoſe 
the Dbligd2 cannot ſafely plead Non eſt factum, but where one is ſan 
beires the name of the Dbligoz, there Non eſt factum is a good Plea I 
ſee 10 Eliz. Dyer, 279. W $ was bound in an Obligation to une 
name of 1S, and upon that Obligation an action was b2ought agak 
by the name of WS, and he pleaded Non eſt factum, and the ſpeciali 
was found, and if wes ruled, that upon that UWervic the Plaintiff ho 
recover, buf the beft way foz the Plaintiff was, to ſue the Defenvaut 
name by which he is bound, and then if he appeare and plead (ut 
ſhall be concluded by the Obligation: Aud the Court was clear 
That the Plaintiff ought to have declared upon the ſpeciall matter. 
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"£4. 7/8. Hill, 31 Elix. Rot, 1428, In the common Pleas.” 
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CCCCLIV. Willis axdWhitewoods caſt" 


Leaſes, _ TP: caſe was, That A was ſeiſed of certain Lands holden n 2 


Pg” and 1:afed the ſame to 1$ foz many years, aud dyer,his heire 
Hutt; OF 


age of fourteen years, the wife of A being Guardian in Docags 

1 ſame Land by Andenture to the ſame l S foz years. if the firſt Leaſe 

1 * enders. rendꝛed, oz determined was the Queſtion: Anderſon, @urrenvzed! 
be, foz the Guardian hath not any Reverſion capable of a Surrender 

ly an Anthozity given to her by the Law to take the profits to the i 

heire : But pet perhaps it is determined by conſequence and ope 

Law; As if A leaſe to Bfoz one hundzed years, and akterwards M 


— — & Dennis Green and the Hundred of _ 32 3 N 


Caſe. Bucclc-churches c ſe. 


— 


_—_ 


— verſion to C foꝛ two pears. who leaſeth to B fo2 two vears, who accepts 
the eaſe, the ſame is not any Surrender, foz a terme of one hundzed years „„ , . 
— hn ed in a Ne verſton fo two years, vet the firſt Leaſe is deter, ©" 
au, which Periam gzanted: And by Windham, Af a Leaſe be made 

wegin at Michaelmas, and befoze that time, the Leſſo2 makes a new Leaſe 
— lame Leſſee to begin pꝛeſently, the ſame is not any Surrender, and yet 
weep the firſt Leaſe is determined, and ſo in the pzincipall caſe, which 
en gzmted. but Periam doubt ed of it, and he ſaid, Guardian in Socage 
uch an eſtate in the Reverſion that he may enter fo a Condition bꝛoken: 
© trfon, The ſame is not in reſpect of any eſtate that he hath, but in the 

un and right of the heir, and not by reaſon of any Re ver ſton. 


Trin. 38. Elz. In the common Pleas. 
CCCCLV. Nor wood and Dennis Caſe. 


21 Quare Impedit by Norwood againſt Denni, the Jfne was, If the 
| auvewſan was appendant to the Pannoz of D. oz in gzoſſe, and the Jury Quare Impe- 
und that it was a ppendant, and further found, that the Queen had right, n. 
tifle to pzeſent ,foz thee had pꝛelented at the two laſt Avoydances, Ander- | 
ſon andPeriam Juſtices, If it appeareth unto the Court upon the pleaving, 
that the King hath title to pzeſent, The Court ſhall award a Wizit to the 
Biſhop foz the Bing, but here appeareth no title fo the Queen upon the 
but only upon the Uerdia, ſo as the one part o2 the other may an⸗ 
ert it: And becauſe te Jury have found foz the Plaintiff, the title found 
fythe Queen all not be reſpected, but as a meer Nugatton and Surplu⸗ 
ſage, foz the ſame was out of their ITue,and their Charge, and it is no moze 
then if ine comes into the Court, and infozmes us of any title foz the Queen, 


here the Court ought not to regardit. 

1 25 6 N I e ge 
Trin. 31 Eliz. In the common Pleas, 

Cl. VI. Green and the Hundred of Buccle-churches Caſe. 


Janagion upon the Statute of Huy and Cry, the Caſe was, That Green 
[didyeliver a certain ſumme of money to a Carryer, who put the ſame (as Adlon upon 
oſt other things) in his Cart, and ſent a boy of the age of twelve years the Statnte of 
< the Cart befoze, and he himſelfe ſtayed a ſhozt time in the Inne, and Huy and Cry. 
Werwards went his way, and before he could get to the Cart the Cart was . / 
Med and the money ca-ryed away: The boy made up and Cry, and came 
0a Juſtice ef Peace, and p2ayed that he wonld examine him, but he would 
,but the Carryer himſelfe would not goe to be examined, wherefoze Green 
fewent to a Juftice of Peace to be examined, and ſo was, and after- 
watds bzought this Action : And it was holden by the Court, that here the 
iff had failed cf his Action foz want of ſafficient examination, foz 
t who was robbed ought to be examined, and fhe examination of 
aſter cz Owner of the goods who was not pzeſent at the Robbery is 
any purpoſe to enable the Plaintiff to this Action, foz the party robbed 
dbe examined : And it was ſaid by ſome, That where an action doth 
upon the new Statute of 27 Eliz. the party may have an adton upon 
EM Dfatute, but cthcrs were againſt it, fo the Statufe of 27 Eliz. is in 
Kegative, fo as if the Agien doth not lye upon it, no Action lpeth at all: 
Audit was moved by Periam and Anderſon, That the Plaintiff might have 
Zan upon his Caſe framed upon the ſaid Statute of 27 Eliz. againſt the 
unter of Peace who refuſed to examine the box; But Windham doubted of 
Tt 3 ifs 


Stevinſons - 1 ad Wilton 22 
Caſe. Mapes. 


its becauſe the Inftice of Pots is a Judge of : Reco2d, and fo; ſoe@ mn” 
doth as Judge, no Action lyeth : To which it was anſwered by be, 
Anderſon, That the @ramination in ſuch caſe ia not made by him 

oz Juſtice of Peace, but as a Miuiſter appointed foz the eraminath 


Statute, &c, 
Trin. 31 EM. In the common Pleas, 
CCCCL VII. Stevinſons Caſe. 


N Debt upon a Bond, the Condition was, That whereas then 
Io covenanted with the Defendant, that it ſhould be lawfyll l: 
fendant to cut down wood foz Fire-baot and Yedge-boot withe it 
any waſt, oz cutting moze then neceſſary : And the Plaintiff ang 
bꝛeach in that Covenant (which is in truth the Covenant of the 
that the Defendant had committed walk in feiling wood, &c. am 
dition was to perfozme all Covenants and Agzeements : And e 
taken becanſe that the Condition onght to extend but unto Coven 
perfozmed on the part of the Leſſee, but the Exception was nat al 
it is the Agzeement of the Leſſee although it be the Covenants 
the Plaintiff. | 


Trin 31 Eis. In the Kings Bench. vl 
CCCCLV III. F oſter and Wilſon again t 4 


þ Oſter and Wilſon bzpught an action of Covenant againft} 

Covenant. clared, That by certaine Indentures of Articles, it was 

en, too the Plaintiffand the Defendant, whereof one part was ſealed th 

Vo, 212 of the Defendant, and the other with the ſeales of th: Plaintiffs, th | 

/ (7%. ©  asthe Defendant had leaſed to the Plaintiffs the Parſonage of 1 
nanted, That he would keep the Plaintiffs harmleſſe concerning th 
gainſt one N B: And declared farther, That the laid N B had em 
them; And that at the time of the making of the Indentures, he ua 
of B, i. The Defendant. had pleaded Non eſt factum, and it was 
ſpectall Uerdic, That the Defendant ſcaled one part of the Judent 
that one of the Plaintiffs gnly. ſealed the other part : Erception it 
the Declaration becauſe there is not ſet fozth in it any afficient d 
when the Defendant Covenants to ſave the Plaintiffs parmeleſe * 
the ſame is to be intended of a lawfull Eviction : As in Puctenbat 
13 Eliz. Dyer, 305. But if the Covenant had been, That the Lel ſe 
peaceably enjoy the Terme, fine ejectione & interuptione alicujus, 
upon an unlawfull entry ofa wzong doer, an action lyeth : See 6E 
er, 328. And here the finding of N B to be Parſon at the time i! b 
pole: And there is not layed any expꝛeſſe title in N B, but only | 
tion, ſoʒ it might be that the Parſon had leaſed to the Tekendan 
Nont with clauſe of-re-entry, and the Parſon had entred foz he g q 
bzoken, and that the Plaintiffs onght to have ſhewed, and not i 
he had entred, and that he was Parſon: Alſo it is layed, NN 
Parſon at the time of the Entry, but it is not hewed, what Cul 
may be taken, that he was Parſon at the time the Plaintiffs entre 
of their Leafe, and not when the ſaid NB entred upon the Pl: 
the Plaintiffs have not declared, That they hade entred by ory N 


named #40 


Marthes 
Caſe. 


not, then they cannct be ejected, &c. andthenno bzeach of 
pudſey contrary, We have declared, that the Per ſonage was de- 
ned to us, and that NB being Parſon hath entred, and the Kecozd was 
wad. i. That where the Defendant had demiſed to the Plaintiffes the Par⸗ 
unge of B. It was agzeed, That the Defendant alwayes Gould keep 
jermleſſe the Plaintiffes and the Pꝛemiſes againſt NB fa and concerning 
omnibus perri 


— — 


nentiis,&c. Tanfield, The bzeach is well laid, and the wozds 
of the Covenants amount to as much, as if he had ſaid, that he wauld keep 
them from all interruption, and the difference is, when the Covenant is ge⸗ 
all, i keep harmleſſe,8c. the ſame doth not extend but to a lawfull ins 
ption, but when it is ſpectall againſt ſuch an one, there it extends to 
interruption whatſoever, Gawdy Juſtice conceived, Zhat the bzeach 
Covenant is well laid, i. that NB hath entred upon them, and removed 
and be it by wꝛong o2 by Right, the ſame is a bzeach, foz he hath not 
harmlefſe the plantiffs foz the pꝛemiſes and paofits of them, againſt, gu. 254, 
2. 415. 4 Bond was endoꝛſed upon condition, That the Dbligez ſhould 
defend to the Dbligee foz ſach a time, uch Land whereof he had befoze en⸗ 
offed him, Jt was holden, That if a ſtranger onſteth the Dbligee, without 
any Title, the Bond is fozfeited by reaſon of the wozd (defend) and although 
the Plaintiffs have not laid in their Declaration, that they have entred, the 
fame is nut materiall ; foz it is not the point of the action, but the Entry of 
NBis the canſe of the Action, Fennor Juffice conceived, That the difference 
ut at the Bar betwirt Generall Covenant and ſpeciall, is good Law, and 
Ein caſe of ſuch a ſpectall Covenant interruption without Title gives an 
lion; but he conceived, that becauſe it is not alledged that the plaintiffes 
red, that there was no bzeach of Covenant, Dee 9 Eliz. Dyer 257. 
ry, The wozds of the Covenant do amount to peaceable enjoying 
eg the Term, and ſo to an interruption without Title, Fennor 18 
u, A is bound te Beg ve B harmleſfe from an Obligation made by 
ui to one R, if Rkffirm a plaint of Debt againſt the ſaid Plaintiſt 
ei Bond, the Bond of A is fozfeit, but here the Plaintiffs cannot 
Meuse they have not entred, Gawdy, The concluſion of the Declas 
wm in Chat N B entred upon the pꝛoſits and removed them, ſo as theꝝ 
eu neklake the pꝛofits thereof, ſo it is implied, that the Plaintiffs had en⸗ 
aalterwarys Judgement was given foz the Plaintiff 


's . 


Trin. 31 Eliz. In the Kings Bench. 


1 ; , 
L 
7 
”. 
* 


CCCCLIX. Marſhes Cafe. 


Im. Executor of one Nicholſon, bzought a Wait of Erroz to reverſe Er tor by Rise. 
Jin Dutlawrie in Felony had againſt his Teſtatoz, the Erroz aCigned cucor: to re- 
4 Un, but it was moved, that this WM zit of Erroz would not lie: Gaw- verſe an at- 
De action will well lic, fo by this ſuit the plaintiff intends to reverſe, —_— * 
vue the Dutlawry, foz which cauſe this matter ought not to be ob⸗ - its J ' / 
against him, foz the Executoz may have this action as well as the fp. 147, 
h Fengor Juſtice, Where the pꝛincipall reverſcth the Attainder, the , 22. 
Null extend to the acceCozy. In alliib againſt Tenant and viſſeiſ;, 
q them may have a W1it of Erroz, and the reverſall by the one ſhall 
wid the Recoꝛd as to both, and he needs not any Garniſhment, foz by 
dent the King is to have all his goods, and the King is alwaye3 pze- 
F | Pzeſent in this court, quod tota curia conceſſit, and therefore there 
Wt any Garniſhment by Scire facias, but Wray laid, we uſe inſuch 
u call the Attoznep Generall of the King to know if he can (ay any 


Wherefoze the Dutlawry ſhoulp not be reverſed. The Erroz aligned 
was 


"1 
T3 


——_— 


Du and View, be 


275: 919. $16, 


_ fells WF 
Caſe. 


— — kx . 


was, That the Erigent tiTued fezth into London, and the 2 -riffe _ 


ned that he had pzocl iime2 te party ce com, in com. quouſque % 
he eught to ſay de Huſtingo in Huſtingum gd that was holden by 
clearly to be &rro2, and after wards at another day it was maved 
That a man attainted of Felony could not make Executozs, fog ge 
in Law, and as Bracton ſaith, ſolus Deus facit Hæredes & homo nom 
ecutores, and therefoze the Heir onely ſhall have a Wait of Erraz; q 
Exccutoz cannot have a Mzit of Erroz, but onely upon a Judgemey 
in a perſonall adion, but this Attainder is a thing of a higher nati 
where a woman poyſoneth her Yusband, the Yeir ſhall not have an 
fo2 9urder is changed into Treaſon, and that offence is a thing of a 
nature; ſo this attainder is of a higher nature then in the perſonalty,” 
it may be miſchievous to the Beir, foz the Executoz may fozthwithi 
and purſue his Wzit of Trroz, by which the Zur gement ſhall be «fir 
ſo the Right of the Heir ſhal! de beund,allo when Trroz is bzought to! 
an utlawry of Felony, a ſcire facias cught to be ſued againſt the Ly 
diate and immediate, which cannot be here at the ſuit of the Trecuty 
ſo it was found by Enqueſt of the Cozoner, that the Te ſtatoz ſug 
ſo that thereby ik he had been acquitted, he ſhall loſe his goods, and th 
Executozs hav? not any reaſon to bzing this M zit of Erroz, but ſee's 
Error 51. That Grecutozs h li have a Mzit of Ercoz of àn 
p2onounced againſt their'Teftatoz, and if it be reverſed they ſhall þ 
ſtitution ok the goods of the Teſtatoz, but it doth not appear the 
was upon an Indiament of Feleme, Alcham, As well the Erect 
Heir is a perſon able foz to ſne a Mzit of Erroz in ſuch caſe, | 
where a falſe oath is given againſt one in aſſiſe and dieth the Heir 
an attaint foʒ the Land, and the Executoz in reſpect of the damad 
ham Attozney Generall, This Outlawr ie is a regil Judgement, the 
Executoꝛ carmot have erro2 uponit, Wray, It is gesd That this cal 
dered, fo2 it may be milchie baus, fo thereby the Executoꝝ ſhall; 
attainder againſt the King, and the Lozds, Fenner, That cannot 

a ſcire ſacias, Gawdy, The Executoꝛs ſhall have this adion, and as ti 
hath been objected, that the party attainted cannot make Executus 

ts no reaſon foz the Crecutozs do pꝛetend, that their Teſtatoz was mi 
ly cutlawed, and ſo by this Suit, they do eadeavour to take away th 
lity,and therefoze it cught not to be objected againft the Executez, 
Caſe here be, That the Teſtatoz had not tands,bnt only goods, there 
con, but that the Executoꝛs ſhould have a Wit of Erroz, otherwiſe 
of the Teſtatoz ſhould be loſt, and it was clearly holden by Wray 
ſtice, That the Crecutoz might have and purſue this Mit of Errogil 
lawrie of the Te ſtatoꝛ notwithſtanding ; and afterwarys the Datl! 
reverſed accozvingly. | » 


no 


Trin. 31 Elis. In the Kings Bench. 
CCCCLX, Truſſells Caſe. 


; | i160) | * 
Ruſſel was removed out of the Counter of London by Habeas© 


Habeas corpus *thyKings Bench: Egerton, The Queens Sollicitoz move b 


(o: ue 219, 


27/8 


Exccutions. 


Hub, 329.730, 


that Truſſell was a perſon attainted of felony, 4 ſo had not any lan 
to ſatisfie. & c. and alſo his life was not his own, «nd upon the N 
Habeas corpus. it appeared that Truſſel was detained in pꝛiſon 0 
on, and toz divers actions, and it was the opinion of the Court, 
the Exerution he onght not to be diſcharged, fog then the party 6 
Debt foz ever: but as to the other actions, it was the opinion d 


FJS 


— d 


FEES 


2 = 
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— der "- CBeal and Carters 
1 Caſe, ' Caſe, 
t to by"difchargey ot them; fox 4 
e e ftp oe 
\:4» that they had conferred with the 


is not any book agal Egerton ſtetit ſuper ſemitas antiquas, and 


UE it was awarded , That:TKaſlel Houln bp viſcharged of all actions 


le. 31 Big, In che Kings Bench. 
CLI. Sovers £aſe: 


$0935! 
N. „ 0 1 62 6 
"Over and uthers were endicted u pon the Skate of 3 H. s. ot 
, becauſe they had expulſed one A out of his Land, 
app Commonalty of London, who were in Ne 
cremoded hither, reftitution'was pzapedth 
ty); who was in Reverſion; and the 
hebe, los they had let the houſe to another, an 


ar t pet we will diſcharge dur ientes as we have done, 
TI byt,pet 5 conſe 
at 


the Kiſfitution was ſtayed, and it was ſaiv.by: the Court, that Ke 
hull Walwayes made to him in the =, am io 


12 Sat 12 "og | * A | IR "rf p42 | 2/2014. 
Tia, 31 El. In the Nitig Bench, 


2 >CCCCLXT. Beal 44 Carters Caſe. 
& a Mon of falſe impziſonment, the Defendant julfifled becauſe tho 
pantie b2ought a child of the a e of fix years, and not above, into Falſc impri: 
watih Thurch of W. & cundem ibidem relinquere voluiſſet, & intendiſ- ſonment. 
hn keeping, oz nourichment, to the danger and deſtruction of the Hu, VA. 75 
contra pacem, foz Which the Defendant being Conſtable of the 257. 
Ni arreſted the Plaintiffe and put him iu pziſon untill he did agzee 
eue to carry the child from whence it came, upon which the P14in- 
rmurre in Law: It was moved , that the JuTification was 
ety ſubject might do ih forticti a Conſtable, and if in this caſe the ch 
"WE © expoſed, 'Chould be famiſhed foz want of nouriſhment, it had been 
735 it was holden at Wincheſter befoze the Lozd chief Baron, 20 Eliz. 
wer Crception was taken to the Plea; becauſe he faith (quendam infan» = 
= nyout naming him, and he ought to ſay, Quendatn F V, 
wt erteptian was not allowed; another Erception (ibidem inquere 
tet) but de poth not Cay, that he vid depart from it, and then his 
28 13 not traverſable, oz 4Maeable, oz tobe tried by Anrozs, Dee 22 
$ Gairdy Juſtice, Jt was a gzeat offence in the Plaintick, but 
wad to be puniſhed ac coꝛding to Law, but the Conftable cannot iny 
= ſect at his pleaſure, but atcozding to Law, i to ſtay him and 
h a Inftice of the Peace to be there examined, Wray, Af the 
B+ IO Peicaded that he ſaved the Plaintiff upon that matter, to have 
dun belqhe a Juſtice of Peaceit had been a good ta Fentiony The 
juflificas 


Cole and Cole and Walles Bond and Bailes N 
2 F c.ſe. 
good, f the Defendant had pleaded, t | 


t ga 4 ear th 08 the Auſtices were 9 
a F NE ey wy 
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ITS 15 aq 0% ' | 8 
* — ang 3 4h. In the Kings Bench! | 


49H} 4 , 


> *CCOOLXITI Cole aid Wales c. 2 


dione Cu- 125 err 1 the Plaintitk declared, that A was li 


. ro no2 of D 2 are _— ES 


and 2020 the Cuſtome nog the Bannoz is, 
hol Os tance of the ſaid Wannoz vieth, his heir A N * age . 14 urg, 
Fo, 225, the Lozdof the Pannoz might gzant the cult odie of his body 
3 1 one — a Cap 


Ab. 215” 
EY 207: Fo 


0 4 


if; | 
of the 4 e 1 
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2 bee &c. and doth not ſay W 
and aftezwards Ju gement was given la the Plaintiff, - 


| Trim, 33 Elis In the Kings Bench. > of 
CCCCLXIV. Bond and Bailes PA 4 J 


7004 Wenghi a Ace facias againft Bailes adminiftrataz, of ie 
on a Re e Intefate, in action of Debt, 
Judgement fendant — ut That befoze the ſaid Judgement given, the 
upon « *(7.q acknowledge a Statute Staple to one C. and that the on was 
before a Sta- dhe life of the. 2. — noz. after, and that they have not inf 
any goods of 12 Anteſtate beyond what will ſatisfie the laid 
— 2 there was a demurrer in Lam, and Crook argued, . 
* nat god, fo2 here is not, pleaded any Execution —— 
and then the the Statute being things ol. as 
of which Exetution is (ed, ſhall be firſt tuned, and if em 
bzonght upon a Band, the Plea had not been good : fo2 althay pt 
faith, 21 E. 4. hat Recognizances ſhall be paid by Cre 
Bands, vet that is to be intended, 1 a Icire IL 
otherwiſe not; And 4 H. 6. 3. ia a ſcire facias-upon a Im 
minittred tthed av of the wait bzought is a good plea, by u 
That the 1 pay the Debt upon the Dbligation be 
9 bad be d. Dee 12 E. 3. Executors 73. In ac 
nt in Deen lern againſt the Ceſtato. Enquirie 
e had the day of the ſcire facias: and he ſaid, yy 
a 20 Eu. in this Court. In Debt upon a Bond: 
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* Crew and Bails F Wade and Preſthalls 
Caſe. . Caſe. 


an 
if not that 
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Audis Lallie to th 
tee the officer, 
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theſame 

.. | 

— idenants, which Covenants p 
Ahn Judgement was given foz t 


Trin. 32 Elig. In the Kings Bench: 


cCcccixv. Crew aud Bailes Caſs. 


| . was bzought upon a jungement given in the common kr. 
Hu, in a Bill of pzivilevge bzotight by an Attozney of the ſatd Court, (, 206. 
a ſaid Judgement iffnedfozth p2oceſſe of 


Emu, upon Defendant was ontlawed, and the Erro2 was edge. 
| oy this, That upon that Judgement pzoceſs of outlawrie voth | 
lie, fo Capias is not in the oziginall Action, and ſo was the opinion of 
he whole Conrt, being upon a Bill of p2iviledge, and the Dutlawrie was 

iterſed, and the Erroz was aſſigned in the firſt Judgement, becauſe there 

re not fifteen vayes vetwirt the Teſte of the Venire facias, and the return 

it but that was not allowev, foz it is helped by the Statute of 18 Eliz 

14. | 


TI...” . 
x : 


Trin. 30 Elix. In the Kings Bench, 


: „ 4. 
. 


= -CGCCLXVI. Wade and Preſthalls Caſe. 
T7 lian Wade bzought an Action of Debt againſt preſthall, the Defen / Debt. 
F dant pleaded, That he was aftainted of Treaſon not reſtozed, noz / 326, 
ned, and demanded Judgment if he ſhould be put to anſwer, upon which 
nur did demur; It was argued foz the Plaintiff, that the Plea. is 
ien che Defendant hall not take benefit of his own wzong : A pers plea in diſabi. 
ned gives his goods, he ſhall not avoid it; A woman takes a Yus- ly of himſelf 
Weby thee hath abated her own Wit : At is true, That a perſon not allowed, 
Is a dead man, it is ſo, as to himſelfe, bat not as to others, 3 3 H. 
wn aftainted is murdered, his wife hall have an appeal, ſo as to all 
h "2 reſpeds 


Wade and Preſthall 
Caſe. | | 


— — 


ann 


reſpecs he is not dead, and althongh as yet the Plaintiff cannothawak.. 
cnticn againſt the Defendant, vrt here is a poſſibility to have @p 
the Defendant get his pardon : As a man ſhall have warrantig 
though be be not impleaded and yet he cannot have execution, n 
poſibility to have erecution, 22 E. 3. 19. A Rent gzanted to one g 
condition, that if the Gzantee dye, his heir within age, that the 
ceaſe during the nonage, the Gzantee dyeth his heire within a 
bꝛought Dower pꝛeſently and recovered, and yet ſhe cannot haves 
but pet there is a poſſibility to have execution, VIZ, upon the (all 
heir: Coke, contr. by his Attainder he hath loft his Goods, Lang 
gꝛee, foz he is now become terræ filius, and he cannot dzawblan 
Father, noz affozd blood to his Son oz his poſterity, ſo as hehy 
Aunceffoz, noz Yeire, and as to the poſſibility, the ſame is verp xp 
the Law doth not intend that he ſhalt be pardoned, and ſee 68 
A man committed a Felony, and afterwards committed another 
and after is attainted of one of them, he ſhall not be put to ani 
other, but if he obtaine his Charter of pardon, be ſhall anſwe 
other, See alſo, 10 H. 4. 227. t. Coronæ: Popham Attozney 
The Defendant ought to anſwer , foz none ſhall have ad 
his own wong: The Plaintiff is made a Knight pendant 
it ſhall abate , becauſe his own Ac , but here Tre aſons are f 
that none ſhall have eaſe, benefit oz diſcharge thereby: And ik the 
ſhall not be put to anſwer untill he hath his pardon, then the aun 
ſuſpended, and an action perſonall once ſuſpended is gon fo2 ever, 
ted 29 E. 3. 61. in the Book of Aſſtzes, where it is ſaid by Shard'y 
; upon a Statute may be ſued againſt a man attainted, and he laid 
1 © the Cnemy of the King comes into England, and becomes beunden 
6". Jed in twenty pounds, he ſhall be put to anſwer, notwithfanving 
reſt that the King hath in him: Harris Serjeant to the ſame intent 
ceived by 33 H.6. 1. That Traitozs are to anſwer, fo2 if Mraitog 
the Goale, the Goaler ſhall anſwer foz their eſcape, fo2 the Goater h 
Fnrchers caſe, U Againlt them, contrary of the Kings Enemies, and he cited the 
Burchet, who being attainted of Treaſon truck aawther in the R 
which notwithſtanding his Attainder, he was put to anſwer ; Egen 
citoz Generall : And he ſaid, That the Adion is not ſuſpended, | 
much as every Action is uſed to recover a thing detained, oz to 
wꝛong, and if it can appears that the party cannot be ſatisfied acc 
bis caſe, he ſhall not pzoceed: And in this caſe, the Plaintiff, if 
obtaine, Judgement could not have execution by the common Lay 
hath no goods, no2 by the Statnte of Weſtminſter, 2. by Elegit fog 
Lands, noz by the Statute of 25 E. 3. by his body, foz it is at the King 
ſure, and then to what purpoſe ſhall the Plaintiff ſue, and it is a 
Regula. rule, That in all Acions, where the thing demanded cannot be hat, 
perſon againſt whom the thing is demanded cannot yeild the thing, 
zit ſhall abate : As in a Wizit of Annuity by Gzantee bf an 2 
fo2 years, the terme expireth, the Wzit ſhall abate ; Tenant in ſpel 
Abatement of hzings Maſte, and pendant the zit, his iCue dyeth, the Mit (i 
Writ. &c. 2 E. 4. 1. A man Out lawed of Felony pleaded in viſ-affirmagi 
Dut-lawzy, and yet he was not put to anſwer untill he had his par 
then he ſhall anſwer : And as fo the caſe of 3 3 H. 6. 1. It voth ni 
that the Traitczs were attainted, and then there is good remedy 
And Burchets caſe, cannot be reſembled to our caſe, foz although 
Attainder the body of the party might be at the Kings pleaſure," 
dy may be puniſhed fo2 another offence, foz the example of othal 
to Treſſels caſe, who in ſuch caſe was put to anſwer, J gzantit; 
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5 kKnightley and Spen- 
3 cers Caſe: 


-Jevagtent if Action, and ſoavmitted him a perfon able to anſwer, and 
n eonid not be a good Plea in Bar: And in Opnells caſe, the return of 
tt quit im m, fox upon Pzoces againt a perſog attainted, they 
© Sathed Cept where tbey ought to have returned the ſpecial{ matter without 
A, but now thts generall retarne ſhall bind them, and by that he ſhall be 
> eh to lay that the party was not in Exetutiou: And this Plea is not 
= diſabling of the Defendant, but he infozines the Judges that he is net a, 
ie able to anfwer to the Plaintiff ; As in a Pprecipe quod reddat, the 
t blende Non ⸗tenure, the ſame is no diſabling of his perſan, but a ſhew- 
to the Court that he cannot yeild to the party his demand: A man ſhall 
ute 8 e of his own wzong,i. in the lame thing in which the wzong 
. uppoled, 02 5 nt him againſt whom the wzong is ſuppoſed to be done, 
in other caſes, he ſhall take advantage of his own wzong, as Littleton, It RR 
Tui fo; lite be made, the Remainder over in Fee, and he in the Remains ales where 2 
gente upon Tenant foz lite, and vittetſeth him, the ſame is a good ſeifin, 24% abel 
þ he may have a W zit of Right, Lictleton, 112. 35 E. 3. Droit, hon 
| ſeifin was by wzong ; And there was a Caſe betwirt Mar: wrong, 
aw Worrall in the Exchequer, the Lefoz entred upon his Leſſee fog Marlen and 
e Feoffment in Fee with clauſe of re-entry, the Lefſee re-entrep, 7974's cala. 
la at the day came upon the Land and demanded the Rent which was 
{| was holden the ſame is a good d: mand of the Rent, and vet he ts 
othe Leſſee: And in another Caſe, A man ſhall take avvan- 
wzong, Fitz. N. B. 35. N. An Infant hath an Advowſon by 
ent the Church becomes void, he who hath Right paramount nſurps, and 
ats fo the Charch and the fix moneths paſſe, now by this tortious uſur⸗ 
be is remitted, and the Infant out of poſſeſſion and without remedy : 
fe ktted the caſe, 16 H. 7. 10. A Scire facias out of a Fine was bzonght 
em Abbot, by which Fine the Pzedecefſoz of the Abbot gzanten to 
"4 Pzeift to ſing Malte in fach a Chappell, 8c. and the Abbot pleaded, 
 Thatthe ſaid Chappell was become ruinous and decayed, ſo as no Pzeiſt 
ö ng Paſſe there, and it was p2ayed on the part of the Plaintiff, that 
ach as the Covenant is confeſſed that Judgement be given, but that 
Geeatin Could ceaſe untill the Chappell be re-bnilt, but it was not allow- 
is a good Bar foz the time, and no Judgement ſhall be given, foz it 
| n vain, foz it cannot be executed becauſe there is no Chappell, and 
Am be the Chappell ſhall never be built againe: And ſo in the pꝛincipall 
caſe, ec. It was adjozned. | 


— 
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2 Trin. 33 Eliz. In the Kings Bench. 
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CCCCLXVII. Knightley and Spencers Caſe; 

A *Pzahibition betwirt Knightley aud Spencer, The Caſe was, That 
Mi; Abbot of Eveſham, and all his Pzedeceſſo2s time out of mind, Sc. 
Mee ſeiſed as well of the Rectory imp3opziate of B in the Tounty of N and OY. 
"loot the Bannoz of B in the ſame Par ich, Sec. untilt the dilſolution of his . 74/5, <2 
Ine, and that by reaſon thereof, the ſald Abbot and all the Pzeveceffozs C. ;» 45 

A belden the ſaid Gwen diſcharged of payment of Tithes, untill the „ 42 

e 


Prohibition, 


aa, c. and hewed the bꝛanch of the Statute of 31 H 8. And that * © 
a obet did ſurrender the PolſeCions of the laid houſe to the King, 
What the King held'the ſame difcharged of the payment of Tithes, and 
$2arerwards the King granted unto the anceſtoz of Knightley the ſaid 
. and to the anceſto2 of Spencer the ſaid Recozy, and although the 
Sn ought'de jure to hold the ſaid Panno2 diſcharged of Tythes ; yet the 
»"*Want ned him in the Dpirituall Court,&c. To which the Dekendant 

* U un 3 confelling 


Knightley and Spencers 


Caſe. 


taufelling the 20paiation pleated, That the ſaid Abbot 
ſupra, bit that held the wakl ng of. 1 Statuts 7 5 31 1 
Aybot demiſed Decimas Rectoria er un . er 1 70 an 
made the Defendat a 
mile, and di 5 he ls ov, Abby, one 755 "nd a 
oCelſed df the ſaib Pinridz, .nntill the year 1583 
= the Silt began in the pirititall Tae and that at 
alütton he paid ithes foz it, and now laintitf c 
que hoc, Th n ae bbot and his P2edece den hes 
Ye apment of Tithes time out of miad, % Cl 
Unity of roſ- demut in Lam, Cook, faz the Nrr „That this ty. i 2 


ae 3 dil- pifcharge within the Statute of 51 8.8. the wazbs of, 


ithe King and his alſignes \ thatl have and enidy the 
1 . quitted of Tithes, as free 8 ſald Ablct held TE 
viſſolution : Aud lee bef3e,, -whereas divers Abbots 
iſch al diebe foz the EF = I, : * wn, a ent 
i d ge, as by compoſition ozſuch manner, 10 
be not any diſcharge iu Lab 
02 


arily an ataill.viſcyarge is under ſtaod, As it I beh 
charge one of (ach a Band, it is not engugh to — e 
2 * 5 an ackuall Dilcharge, where it is put g 
ere it mai undum quid, as it is here referred to the Dil 
| A iſchatge intended in the ſaid Statute, but wherg 
ate is mice Pore actual diſcharge is under ſtund, but rel fr = 
» and.truly it ig a rge within 
e lr th dhe r tate hall be intended ok an Abſolute n 
ad. Law. 3 the the Statute hay been ſu 
150 laid ſo 1b efaze, fa2 without ſuch pꝛoviſion, the nd 
7 5 held diſchatged 105 2 — r ithes, But the mai 
Statute knew well enough, That the Abbot might have 1 
de divers means , and it. ſhould. be infinife fo2 the party int 
enquite of them all, and't they did ena bziefly, That ifat 
of the diſſolution they were in any manner freed of payment of Tal 
lame ſhould be ſufficient,and ſo here is not any wꝛong unto any, faz & 
Ton had all as he had befoze, and the ſame is like to the Caſe betwizh, 
ton and Morley, 7 Eliz in the Exchequer, the Ne poꝛt of which 
— 1 communicated unfo me, and it was upon the Statute of 1 E. 6. cap 
* Monaſteries, That all Gzants made to the King by any P;ovalt, 
no2, &c. of any Manno, &c. ſhill be good, &c. and the Caſe was, 
a Pꝛebend of the Church of York ſurrendzed to the King, but the ſi 
was never earolled, and yet adjudged good upon the Statute, foz if if 
lawfull ſurrender, the ſame had been good of it ſelf, without any ald 
Statute, which was made to ſupply inſufficient aſurances, and ſof 
Cafe fo2 the Caſe afozeſaid, and it ſhould be injurious to daide —— 
quire of the manner ok the Diſcharge, if it were by compoſition 
foundation, ur by diſpenſation of the Pope, as Ciſterarces Templat 
here the plamntiff hath declared o an imp2op2iation befoze time. | 
Ty. and ſo befoze the Councille of Laterane, which was within th 
pears, and 25 Eli. there was a Suſſex Caſe, whers the Dunn | 
here, but they would not pꝛoceed, and ſee Dyer 10 Eliz. 277-290 
Pzioz of 5. John hath pꝛiviledge fzom Rome, that he Gatl not p@ 
fo au Land, quas propriis manibus aut ſumptibus excolanc, wn hs 
mers have payed Tithes, and it was holden, that in the hands 
mers Tithes ſhould be paid, but after the Term ended, the Þ 
bold diſcharged, ſo as the Statute hath a favourable couſtrudian 
rt Now it is to ſee, if the u of * Rectozte by which the 


tne 


aan and Spencers 


Caſe. 


n 60 366d bs not, and then admitting, that Tithes are due in this 
welt bis vale be vol, he thall not have a conſultation, eſpecially 
ens dtn lhewing, as it was holden in a Hampſhire Caſe 

wer owze,whicyſee Mich. 25 and 26 Eliz: and in that caſe 5,4 and 
+ is vol; it was made within a pear after the Statute of 31 H,8, Downes Caſe. 
Taue vefo;e, and the Statute in April after, foz he hath not averrev, „ e, 
Anal Konitis reſerved; noz that the Land was uſnallylet to farm, , 4 
aa ates dtherwiſe made within the pear are abſolutely void by the (64 
Wert will be obſecked, Phat this matter Qhall come in of dur , 506 
=> {tis ſufficient to chem ko plead the Cale, but it is not ſo, as it was „, y, 709 
— ageed in Heydons Caſe in the Exthequer, where the Caſe was, That Heydons Caſe. 
Ka dea and Cannons of the Coltedge of Orery leaſed certatn Lands to 
an #03 years, and he in pleading of his Leaſe did not thew, that the an- 
nt was reſerved, and therefoze naught, and ſo was the opinion of the 
os of the Common pleas, in the Caſe betwirt the Lozd Cromwel, and Tord Cromwe! 
Mak ColledLe, upon the Statute of 18 Elz. cap. 6. upon a bzanch of it, by 22d 4{-Souls 
hit was yzovided, that the third part of the Rent reſerved upon any Cale. 
"> be paid in con, &c. and the Leaſes made to the contrary 
ee deln and in an Ejectione firmæ, bꝛought upon ſuch Leaſe, becauſe 
1 in the Declaration, that the Cozn was reſer ver acco2ding 
ate Judgement was arreſted, and we need not to plead the Sta, 
[kj although the Statute be particular, pet becanſe the King hath in- 
vEin it, it hall be holden in Law a generall Ad, and the Judges ſhall 
lee of it, although it be not alledged by the party, as it was ruled in 
$I@Barckleys Caſe, 4 Eliz.Plow.231, but if fuch Rent was reſerved, 
Leaſe cannot be good, fo2 the King cannot have his Rent, becaaſe it 
licidefit to the Reverſion, noꝛ paſfeth by the Gzant of the Reverſton, 
4s hot a Rent, but rather a ſam due by reaſon of contra, which ſee 
£6 man leaſeth a Yumdzed,rendzing Rent, oz gꝛants a Rent out of 
eh che fame is not a good Rent,” but meerly void, foz a Hundred is 
de, ez can be put in view, noz any Allie lieth of ſuch Rent, 78. 
; eg, and in 20 Eliz. inthe caſe betwirt Corbet and Cleer, the en and 
t of Norwich leaſed a Parfonage, and common of paſture ctecre; Caſc. 
Rent, 1 E.6. they ſurrendꝛed their poſſeſſions to the King, and af- 
thr ding gꝛanted the Parſonage, without ſpeaking of the common 
It was helden that the patentee of the parſonage ſhould have all 
and no appoztionment ſhould be in reſpect of the Common, foz all 15. 
v O 6 
1 tineth ont of the Parſonage, and nothing ont of the Common: 2 (+ 
en Tithes are nof an Yereditament, which cannot ſuppozt a Rent 
is Statute, fo2 which cauſe the Leaſe is void: Alſo he ſaid, that 
Werle of the Defendant was not well taken, foz the Plaintiff Hath 
Helme out of mind, &c. the Abbot and his Pzedeceſſo2s were ſets 
mx Reatozie ad Panno2 afozeſaid, fimul & ſemel, and ratione inde 
yarged,&c. at the time of the biſſolnticn, the Dekendant traverſeth 
that the Abbct and his Pzedeceſſo2s held diſcharged of Tithes 
of mind, &c. which is not good, fo2 he hath traverſed our. conclu⸗ 
A ont plea is an argument, whereſoeveris unity, time out of mind, 
Neis diſcharge of Tithes, but in the Abbot was fnch an unity, ergo 
anchirgey of Tithes, as 21 E. 3:22. Ina Præcipe quod reddar, the 
bat, that the Land in demand, is parcell of the Manno; of D, 
ent Demeſne, and, Sc. to which the Plaintiff faith, That it 
Nee, and the ſame was not good, fo2 he dentes the Concluſion, but 
peat the nature of the Pannoz, that it is not ancient De⸗ 
2 9thatthe Land in demand is not parcell.of it. Another matter'was, 
We spleayed, fuir in tenura & occupatione of Goodman and others, 
Wh not thew by what Title, viſetfinoz Le-'c, dz other Tifle, Kc: 
ackley 


t 
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Buckley contrary, And he laid, This unity of 72 
4 - and as to the caſe cited, b 
where Tenant in tail of a 


the mo ſuſpent 

that Feofftmen 

of the eee gy therefoze ze ſome have 1 tha! 

hc makes a Leaſe foz life of the Land, 

gon in perpetuum, foz by the Livery all'paſet out of him, 

not be Law, and fo it ſeemed to Ga hen u 

with warranty he could not vouch as of Land ut | * 

ly, but as of Land diſcharged at the time or the Nest 

the ſuſpenſion is not a diſcharge , lo it u | 

ment, and diſcharged by the Feoffment, and o ſuſpenſion. 

a Fortiori in the ho bet. bes,foz.in the caſe of Rk N. 

ther are hot ke 4 t 8 be oli taken, e 1 

ntent in eſſe: As e Lands holden o r 2020S 3 | 

Bing koꝛ Primer ſeiſin by reaſon of Paerogative, Lows rein | 

Ling the Load gets ſeiſin,,- the ſame is a goed ſeiſin + 
ARent in that it was ſuſpended, ſo. as he tould not diſtrain: And Al 
2 Land, damages as to the Rent ont ofthe Land chall be recompg 
foldended to fage the rent in ſome ſozt is in eſſe, and a multo . 1 
ether, which is a thing of Common Night, hall, be in Eſſe, but 

Land, and therefoze. by unity. of poſſeſſion chall not be Cuſpy 

6. he who hath liberty of Marren in the Lands af another 


Land, the Warren is not ſuſpended, noz * Feoffment of thi 
ting, and in this Cal e upon the matter , dur unity o 


Tithes were paid, although not in ſpecie ; N the Abbot ha 
pins B, 5 us Abbot, and therefoze | no ſi 


were alwayes in eſſe, although not taken in the m e1 
commonly are, but by way of Retainer, 22 E 4.44. At Uzit 
is bꝛaught againſt a Pola, and it at ppeared, That phy }! 
. fozs have uſed fo pay the unulty as Parlor of D, ADIOS A 
Parſonage was appointed to the-ſaid Pziozy time out of y 
Wait , the Deferidant wis named Pz3ioz qnely, and not 
therekoze the Wit was abated, Dee 14 B. 44. 10H. 75 
of Waſt : e Bracebridges Caſe, 14 Eliz. Plowd. 420. The 
Catiline, Af the Parſon, Patron and Dzvinary make a Leaſef 
aftcrwarys the Leſſee becomes there Incumbent, the Term 
foz be hath the Term in his own Right, and the berittene ab 
his Church, which ſee 30 H.8. Dyer 43. A Parſon purchali 
leaſeth his Parſonage, be himſelf ſhall pay Tithes , notwithl 
unity, and as to the reaſon of the other ſive, That if ſuch I 
Tithes be not intended by the Statute , but onelp a Diſcharge 
the Statute ſhould be in vain, the ſame is not ſo, foz if te 
been diſcharged by way of rele de 02 compoſition foz the Þ 
ing diTolved , the Appꝛopziat ion had been gone, if it had n 
poꝛted by the @tatute, and then the Releaſe ant computa 
the King chould not take «advantage of it, but by this & 
Whartons Caſe befoze cited, the ſame cannot be Law, fozit. by 
den upon the Statute of 18 Eliz. of Confirmations , That if 
maketha Leaſe to the King, the ſame is.not made good by 
koꝛ theſain Statute extends to tmperfecions in circumttan 
ſubſtance. And although the Leaſe be not good, pet beca ul 
the ſur miſe is 3 although our Bar be naught, 4 0 


be g2zanted, our Leaſe is well pleaded, and if \ bac 
hath been objetted, the ſame onght to come in by P lea on ihe 
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| Caſe, | Agurs Caſe. 


—_— A. 


ure Heydons Caſe, foz there it was found by ſpecall Uerdic, noz ta 
em e Ca T the Declaration, and ſono gdund 
r } 14 Tiaverſe it is good enough, as if ſpeciall Baſtarop 
Saved againtt one bozn befoze the marriage, and ſo Baftard, the other 
r ſhall fraberſe generally the Baſtardy, and not the ſpeciall matter, but 
LO pincipall matter, 1. this unity of poſſeſſion, divers rules have been. 
me the Common Plezs, The C And 5 Abbot had a Panndz 
Ain the Pariſh of D, and a Compoſition was made betwixt the Parſon 
rr -and the ſaid Abbot, that the Patſon Would have yearly certain Loads 
of Wood, out of thirty Acres of the ſaid Panoz, foz, and in recompence 
ll the Tithes of Wood there, afterwards the Parſonage was app2opzia/ 
l Abbot, and aſterwards the honſe was diſlol ved, and the Pan⸗ 


mented to one, and the Recozyto.anather, and it was hriden, Chat the 
tn of Tithes was removed, fo2 he had them, ſcil. The Pannoz and 
des tn ſeverall Rights, and Manwood Chief Baron, and Periam Ju- 


ers a Caſe depending in the Chancery was referret cencerning 


4 
7, ö 
* 


c e of Tithes by unity of polſeſſion, delivered their opinions, 
Aueh en Unity is not any diſcharge within the ſaid Statute: It was 


4 W - Mich.32 Eliz. In the Kings Bench. 
CCCCLXVIII. Hoskins aud Stupers Caſe, 


{roof 
155 


TS in Avion upon the Caſe, the Plaintiff declared, That whereas the 
1 ntiff hav ſold to the Defenvant 1000 couple of Newland Filhes to 
hill of the Defendant, and in confideration that he ſhonld ſhip,and ſhouly agumpfic. 
and carry the adventure of them from Briſtoll, in portum of Saint 
rand ſhonld carry- back again the value of the ſaid Fiſh to London oz 
avi ſecundum uſum Mercatorum, The Defendant did pomiſe, that apon 
en of the ſaid Fiſh, in portum of Saint Lucar, he would give to the 
nl. and ſaid, that he arrived viith the ſaiv Fiſh, ad portum of 
Au, ' and that afterwards he arrived with goods of the value of the 
Ag adportam of London, ſecundum uſum Mercatorum. Jt was hol- Expoſition of 
Matze Judges, that in portum, und ad portum is all one, as the Sta» orgs. 
EE Waft is, Quod vicecomes accedat ad locum vaſtatum, yet he onght 
Ret into the Land: So the Mit of accedas ad Curiam, & in plena Curia 
mantacias, Sc. Another Exception was, betauſe he declared , That 
arned with goods to the value, and doth not ſay,whoſe goods they were, 
ye Exteption was not allowed, foz theſe woꝛds ſecundum uſum mercato- 
py that they were the goods of the Defendant, Quod fuit conceſſum 
aum, and afterwards Judgement was given fo2 the Plaintiff. 


i ® 
* „ 


Trin. 33 Eliz, Ia the Kings Bench. 


CCCCLXIX. Walgiave and Agurs Caſe. 


William Walgrave bzought an Action upon the Caſe againſt Agur. up- 
ware wozds ſpoken by the Defendant to a ſervant of thejPlaintiff, At a &jon for 
*8nowri, that J am a true ſubject, but thou (inuendo the ſaid ſervant) ſcandalous 
wo true ſubject, and thine own conſcience may accuſe thee thereof. words. 
moved in arreft of Judgement, That theſe woꝛds are not actionable, “ 7 
der comes to the Plaintiff thereby, foz perhaps the Party ſer⸗ 


| Man, but the Nucen, and if the wozds may receive ſuch ſenle, which 
| is 


Walgrave and Agurs 
Caſe, 


Savage and ig ng pzegnant pꝛoof of infamy, they are not ad ionable, as in the 
Cooks Cale, twlxt Savage, and Cook, Theſe wozds; Thou art not the Mug 
are not actionable, fcz it might be they were ſpoken in reſpect 75 
nary miſdemeanours, & in not payment of Subſidies, oz the like + 
is not averred, that the party to whom the wozds were ſpoken, 
Platafifs ſervant.Coke, Where a man is touched in the duty of his; 
in the courſe of life, an Action lieth, although that otherwiſe the. w 
not actionable, and here is ſet fozth in the Declaration. That the 
at the time of the ſpeaking of the ſaid wozds, was a Juſtice of Pear 
Sheriff ofSuffo'k,auv Captain of a Croop ot 1 20 Yoxſe to attend tie 
vation of the Queens perſon: So in reſpect of plate & dignity in the Camy 
wealth, as 2 H.8. The-Biſhop of Winchefter bzought an action nam 4 
Statute of Scandal. Magnatum, upon theſe wozds, By Logd of W 
ſent fo2 me, and impꝛiſoned me, untill J made a Releaſe to J. S. any ins 
ſpect of his Place and Dignity the wo2zds were holden actionable ; am 
liz, Dyer, In an action upon the Caſe by the Lozd Aburgaveny and 
Wheeler, My Lozd of Aburgaveny ſent foz us, and put ſome of ug: 
Coal-houſe, and ſome into the Stocks, and me into a place in his hay 
led Little Eaſe, and the wozds were holden actionable : So in oy 
Kin/eys Caſe Lewes ſaid, It was the Cale of one Kinſey , one ſaid to a Bailiff of g/ 
chiſe, Thou didſt execute falſe Warrants, without ſaying,they weref 
by him, adjudged an Action did not lie. Wray Chief Juſtice, The | 
in themſelvesare not actionable, foz the Plaintiff might be untrue 
things, which gave no diſcredit, but the quality of the perſon of wh 
were ſpoken, may adde weight to them, as to call one Bankrupt 
no action lieth upon it, hut to call a Merchant ſo is actionable. 0 f. 
Papift, no action liethj fo it; But if one calls the Archbiſhop of Ca 
- - fo, an action will lie, faz be is Governoar of the Church. $ 
untrue man to the Queen, gives not an action to an o2dinary Wn 
ſuch woꝛds ſpoken of one of the Pꝛivy Councell, are actionable; « 
man, in themſelves are not actionable, but being ſpoken of a Ju 
ction lieth, It was Birchleys Caſe, an Attozney of this Court, & 
cozrupt man, and dealeſt cozruptly, and it was adjudged per Curi 
woꝛds were actionable, foz that referres to his calling. Gawdy wa 
nion, that the wozds were actionable of themſelves, without reſp 
the Quality of the perſon of whom they were ſpoken, foz the waz 
ticular enough, and to touch him in the duty of a Subject, whic 
faithfull to his naturall Paince, is a gzeat Repzoach and Slander,” 
conceived, that the words were not actionable, V Vray, as befoze, Þ 
ſelves they are not actionable, foz they are in generall, foz if he be 
of Treſpaſſe, he is not a good Subject. 7 
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TO THE, READER. 


** Curleous Reader. 


Here preſent to thy view and ſtudy, The ſecond and laſt Part | 
of the Reports and Caſes, collected and taken in French (by that 
orayc,induſtrious,and Learned profeſſor and Practiſer of the 
Common Law, William Leonard Eſq; ſometimes of the Honorable 
Society of Grays-Inn) in the Reign of the late Queen Elizabeth, which 
Reports were of ſuch ineſtimable value, by reaſon of their authentick 
Arguments, that they were tranſcribed by divers Honorable and 
Leatned perſons, as may appear by my Epiſtle to the firſt part of His 
Reports: theſe, together with the firſt part, being all the ſelect « afes, 
by many worthy L awyers of this Nation, thought to be wor- 
thy the Preſſe. How worthy the Author is of thy ſerene and candid 
cenſure | refer to thy deliberate judgment; Hic labor, hoc opus eſt: As 
forthe Work, it requires totum, non mixtum hominem, an intire man, 
without other diverſions. If thou be'ſt a Repreſentative Warrior, 
forthe lives and patrimonics of thy Clients, I here preſent thee with a 
weapon to defend them; and though the Military Profeſſion be very 
Noble and Honorable, becauſe moſt dangerous , yer che Profeflion 
of the Law, herein challenges precedency, e, becauſe the 
Sword is but a ſervant to Juſtice, conſecrated by the Almighty, to 
maintain and defend the (am, for if men were juſt, the Sword might 
beſheathed: and, to ſpeak in the Dialect of Sir John Davies, in his elo- 
= Epiſtle to the [riſþ Reports; We lee Heathen Kingdoms ſub- 
it without Religion, and you may imagine a Kingdom to ſub iſt 
without Phyſicians, as once Rome did, but all men at all times, and 
nall places, ſtand in need of Juſtice and Law, which is the com- 
menlurate rule of Juſtice, and conſequently Lawyers, who ate the 
Miniſters and Secretaries of Juſtice, the Queen and Empreſle of all 
other Morall Vertues according to the axiome, or maxime, (onciliarii 
Wt organ Juſtitiæ in corpore Politico. But ( Candid Reader) not to defa- 
ugate thy clemency, neither to treſpaſſe too much upon thy patience 
Vith a prolix Epiſtle, I do here tender theſe his laſt Reports to thy 
judgment, upon a ſerious and deliberate conſideration, preſuming 
they (as well as the firſt) may tend to thy uſe and benefit, in the 
courſe of thy ſtudy and practice of Law, which is all that is deſired. 
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A | Coventrie, after Lord Keeper o 
| the Great Seal. 


N nderſon, Lord chief Juſtice 
of the Common Pleas. D 
Prot: | Daniel, one of the Judges of th 
Attham, Serjeant at Law, after- Common Pleas, 
wards one of the Barons of Drew, Serjeant at Law. 
the Exchequer. Dyer, Lord chief Juſtice of & 
Atkinſon. Common Pleas. 
Hyliffe , Juſtice of the Kings 
Bench. E 
B | Heerron Sollicitor of the Que 
Beaumont, Serjeant at Law, after after Lord Chancellor ot 
Judge of the Common Pleas, land. 
Bromley, Lord Chancellor of F 1 
England. Fleetwood, Serjeant at Law, N 
Bacon, afterwards Lord Chan- corder of London. 
cellor of England. Fuller. 
Barkley. Fenner, Serjeant, after Judge d 
C | he Kings Bench : and then 


Coke, afterwards Lord chief u- after Lord chief Juſtice. 


ſtice of the Common Pleas. 
Clench, one of the Judges of the G 

Kings Bench. | Gawd, Serjeant at Law. 
oopey, Serjeant at Law. Gawdy, one of the Judges of th 
Clark, Baron of the Exchequer. Kings Bench. 
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Golding, Serjeant at Law. Queen, after Lord chief lu- 
Glanvile, one of the Judges of the ſtice of the Kings Bench. 


common Pleas. Periam, ludge of che Common 
Gent, one of the Barons of the Pleas. | 
Exchequer. | Pepper, Attorney of the Court of 
Godfrey. | Wards. | 
H Plowden. 


Haughton, Serjeant at Law, after | Puckering, the Queens Serjeant 
one of the Judges of the at Law. 
Common Pleas. 


Hammon, Serjeant at Law. R 
Harris, Serjeant at Law. R hodes, one of the ludges of 
Eeale, Serjeant at Law. | the Common Pleas. 
Boba, after Lord chief Juſtice 
of the Court of Common 8 
Pleas. Snag, Serjeant at Law. . 
K Snig, one of the Barons of the 
Kimgſmill, Judge of the Kings | Exchequer. 
Bench. Shuttleworth, Serjeant at Law. 
L 
Laiton. | | 484 WL IP 
Leonard Tanfield, Serjeant at Law: after 
M Lord chief Baron of“ the 
Meade, Serjeant at Law, after Exchequer. 
Judge of the Court of the | Topham. 
Common Pleas. | W | 
" Morgan, Serjeant at Law. Wray, Lord chiet-Tuſtice of the 
N Manvpod, Lord chief Baron of Kings Bench. 
the Exchequer. Wiwindbam, one of the ludges of 
Mounſon, {uſtice' of the Com the, CommonPleas. 
mon Pleas, MWalme ſley, Serjeantat Law, after 
one of the ludges of the 
gp.” Common Pleas. 
Uwe, Serjeantat Law, after Ba- 
ron of the Exchequer,” fy Fn Y 
Telverton, Serjeant at Law, after 
P 5 one of the luſtices of the King 
khan, Attorney Generall of the Bench. ; No 
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Io 
15 
1 
5 
10 


— 


Lightfoet and Butlers Caſe, 


A Table fu the Caſe es. 


G 


G Ti Caſe. 


Green and E verardi Caſe. 


arge ap Rices Caſe. 
Galdaras _ 
aſc 
— others againſt Daubeny. 


; Caſe. 
Grand Co C onſtables Caſe; 
Gerings Caſe: 
ay and Sparrs Cale. 
Gerrgrds Cale. 
Gittinſon and Hyrrels Caſe. 


Giles Cale. 
Gray, a Bencher of the Temples Caſe. 


fey” and Gomer ſals Cafe. 
H 


| Hartford and Gardiners Caſe, 


Hall and the Biſhop of Bathes Caſe. 
Hughe! Cale. 
Herring and Badtncks Cale; 
Hunt and Sowes Cale. 

if} Caſe, 
Healer Caſe. 
Holland and Boni⸗ Caſe; 
Hiawvhins Cale. 
Heri and the Lord Mountjoys Cale. 
Heljard: Caſe. 
Hopers Caſe. 
Her and Wridleſwori hs Caſe. 
Harleſton; Caſe. 
Hdlend and Drakes Caſe. 
Hamper: Caſe. 
Hempinfon: Cafe. 
—_— Caſe, 


Caſe, 


Ineble 1 70 and Robinſons Caſe. 
Savages Caſe. 
. thy 3 Caſe. 


175 
Mt fobs Hands and Packsal Brocas Cale. 
217 


2 ind * Caſe. 


K 
Kirkman and Reignolas Caſe. 2 
Knevet and T ajlors Caſe. 144 
Kingvell and Chapmans Cale. 189 


Lovell e Caſe. 24 
27 
39 


* 


id Cromwels Caſe. 
nard Lovelaces Caſe. 


| 


' Loages Cale. 


— 
— 


Luca and Picroſt Caſe: 55 

Lord oi Northampton and Lord Saint obne 
Caſe. 

Lacy.and Fiſhers Cafe. 

Lawfon and Hares Caſe. 

Larges Caſe. 

Linacre and Rhodes Caſe. 

Lord Cromwel and Townſend; Caſe, 177 

Lord Howard and the n of Valdent, 
Caſe. 184 

190 

194 

203 


Lord Awladeys Caſe. 


Litchfield log e Caſe. 
Lord Norths® Caſe, 
Lennards Caſe. 


- - 
* 


Machel and Duntons Caſe. 


Martin Van- Henbecks: Caſe. 


Mounſel and Vernon Caſe. 
Morgan and ( haudlers Caſe. 
Mery and Lewes Caſe: 


7 
Mecoł and Broughton,and Davies Cale. 77 


Moore and Sir Fohn Savages Caſe. 
Moneing and worleys Caſe. 
CHarſpand Rainsfords Cale. 
Mingay and Earles Caſe. 
Mar and Foans Caſe. 

More and Savils Caſe, 

Sir Moil Finches Caſe. 

Morris and Webbers Caſe. 


108 
122 
146 
150 
156 
176 
178 


Mead and Cheneys Cale. 


Manwood and Burſtons Cale. 
Aoulton, Cale. 


CMauttons Cale. 


. N 
Nevil and Cokes Caſe. 
Norris Caſe. 

Nooxes Caſe, 


O 
Ognel and Paſtons Caſe. 
Offley and Johnſons Cafe. 
Ordway and Parrots Caſe. 


P 
Perry and Somes Caſe, 
Povyes Caſe 
Penruddock and Newman Caſe. 
Partridge and Pooles Cale. 
Parker and Burtons Caſe. 
Piggot and Ruſſel; Caſe. 
Parker and Harrolds Caſe. 
Phillips and Stones Caſe, 

Pleaaals 


A Table of the Caſes. 


Pleaaalls Cale. 

P aſchals Gale. 

Perchalls Caſe. 

Pretiman and Cookes Caſe: 
Paynes Cale. 

Partriges Cale. 


192 
220 
234 
243 
256 
266 


2 | 
The 2nten and Partriges Caſe. 31 
Queen and Jordans Cale, 42 
Auten and Lord Lumleys Cale. 106 


R 
Roſſe and Morrices Cale. 
Robinſon and Robinſons Caſe. 
Rous and eArtoss Cale, 
Rolſon and Chambers Caſe. 
Kalph Morris Cale. 
Rymerſly and Ropers Caſe, 
Ropers Cale. 
Ru ſbtons Cale. 
Sir Richard Bnckleys Caſe. 
Rooke and Dennys Cale. 
Ruſſel and Brokers Cale. 
Richmond and Butchers Cale. 


5 
Savacres Caſe. 
Stewards Caſe. 
Salway and Luſons Caſe, 
Sands and Scagnard:s Caſe. 
Spittle and Davies Cafe. 
Smalman and Lanes Caſe. 
Sec:ford and Wolderſtons Caſe. 
Stainiby and Hales Cale. 
Sands and Hempſtons Caſe. 
Scot and Scots Cale, 
$leds Cale. 
Segar and Baintons Cale. 
Scots Caſe. 
Shrewsbary and the Inhabitants of the Hun- 
ared of Aſbton. 212 
Somers and Sir Ric hard Buckleys Caſe. 224 
Scraggs and Griffins Cafe. 273 


2•»„— 


Stamfords Caſe. 
Sidenham and worlingtons Cale, © 


T 
Thatcher and Damports Cale, 
T hurkettell and Teyet Caſe. 
Tayler and Brownſalls Caſe, 
Sir Thomas Bacons Caſe. 
Truſto and Ewers Caſe; 
T oley and Windham: Caſe. 
Thorp and Tomſon:s Cale. 
T omſon and Trafford: Cale. 


V 
Veale and Roberts Caſe. 
Venables and Serjeant Harri Caſe. 
Vicounteſſe Bindons Caſe, 
Vavaſors Caſe. 


W 
Weradman aud 7 ates Caſe. 
wingſield and Seckfords Caſe. 
Wooaward and Buggs Caſe. 
Wrenn and Bulmaxs Caſe. 
Sir William Pelbamt Caſe. 
Weſtern and Weilds Caſe. 
Wellocks Cale. 
Sir illiam Walkers Caſe. 
Webb and Mainards Caſe. 
Willi: and Jermins Caſe. | 
Walter againft Pery and Spring. 
Wefobonrn and Mardants Caſe. 
Williams and Linfords Cafe. 
Wellock, and Hammons Caſe. 
willoughbys Caſe. 
whe and T hrogmortons Caſe. 
Wiſemans Caſe. 
Weſt and Stowels Caſe. 
Wood and Averies Caſe. 
Wiggon and Arſcots Caſe. 
Winter and Eovedays Caſe. 


Y 
Tates Caſe. 


The Second Part of 


Rrrokrs you CASES 


4 and adjudged in the time of WS, Flizgbeth, 


trom the nary to the three and thirtieth year of 
her n 


— — — $A. r 
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Mich. 30 Eliz. In the Common Pleas. Rot. 30. 


| 
q 
f 
1 
; 
; 
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d 
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I. Kirkman aum Reigno!ds Caſe. 


He Cale was, Thata L tale was made unte two, kubendum Leaſes, 
| to themanvto two others fo; four Uves, and the longer ver , #2 

of them; It was ref>lvev by the Edurt, That the two *. 
named in the Habenduam, div not take any thing; and 

that ik the firs two it the Dzemilſes of the Deed vis , 

that there wall de no oceapincis ; Fo7 the lives of the two 

m was intended an Eſtate to them, artd not a limitation of 
the ſtrit two: Aud to it wens refotves, 28. Eliz. in the Kings Hubbart and 


= in Jog in Hubbarr and Widdfores Cafe, Windimore 
” e. 


. 32 and 33 Eliz. iu cho Kings Bench. Rot, 9. 


II. Thatcher and Damports cafe 


recovered againtt Daniport as Admini ſtxatoꝝ ot one Zouch, Ce. gos. 
nes in Bail, and pores Judgement atone Zonch he 26. 4 
Ideo viderur Jufticiariis, quod queren reeu- Error. 

— e . an Nang Scre face was den * 
— good and lawfall Judgement given againſt them * yea 
hug — RES Weng | 51 = 

error, becauſe Judgement was entred againſt them befoze a 
T% i Juvgemont was-gibon agalif1-tho Defondint hinilet ; E 
uns that the Jangencont —e— — an 

na to be ro⸗ 
— 2 ſtund ſuch as it is, 1 al⸗ 
rmed, 


2 9 
Werdman and "MF 
Yates Caſe. W 
firmed, noz diſaffirmed, but the Bail Chonld not cauſe the ſame Au 
foz their diſcharge to be entred, And afterwarys came Thatcher 
miſed, the nullity cf the ſaid Judgement,and pzayed that Aungem 
be entred foz him in forma juris, & habuit: And now upon this x 
ment, Damport bzought a M zit of Error, and aſſigned foz Error the 
that new Judgement, foz befoze a Judgement was entred, rielqi 
Thatcher pzoccededupon it, and had a Scire facias againſt the Ba 
ment thereupon given againſt the Ball: Alſo. the Recozd' was 
Wit of Error, and this ſecond Judgement is meerly erronit 
there ould be two Audgements ; and they ſhould give Audgeme 
Recozd,-which was not befoze them. I 
Gawdy Jufttce, The Mzit of Error is to remove the Recozd, $i 
inde redditum fir, by which if Judgement be not given, the Recozy 
main unremoved, and then they may well enough give Judgemen 
the fozmer pzetended Judgement was no Judgement at all, and 
is not removed, As 4 Eliz. Dyer 206. a Certiorari to remote 
capt. in Curia noſtra, whereas it was in Curia of the pzedeceſoz,theK 
not removed. The fozmer Mzit of Error was to remove the Rey 
Scire facias againſt the Bail which might be removed, although 
Recozd did remain, foz they are two diſting Aadgements, Any 
the opinton of the other Juffices ; And afterwards upon advice of 
Court, the Judgement againſt the Defendant bimſelf was afflx 
that which was given againſt the Bail was reverſed, becauſe gl 
Judgement given againſt the Defendant himſelf. 7 


. Trinit, 32 Eliz, In the Kings Bench. 
III. Werdman and Yates Caſe. ' 


Erdman bzought a Writ of Partition againſt Yates and g 
Partiton, / all appeared, and confeſſed the Action,and afterwards bau 
rr. 185 which was entred, Paſch. 27 Eliz., Rot. 43. and they aſſigned Tr 
* opinion of the Court was againſt them, and they ſeeing it, did 1 
. their Writ of Error, and now they ſued a new Writ of Ern 
Error, Chancery, directed to the Lozd Anderſon, being dated 19 Novem 
containing, That whereas a Writ had been directed to him tore 
Recco, That all the Reco2d is not yet removed; wherefoze 
... » remove the reſidue of the ſaid Recozdz Upon-which WMrit was 
a aſmall parcell of the Recozd, upon which the Plaintiffs ſued a neh 
Error out of the Chancery, Coram vobis reſidet, and that was, Hil 
and it was entred upon a new Roll of the ſame Term, and not upl 
tient Roll, and thereupon new Errors were aſſigned in the judic 
out of the body of the Recozd, | I 
1. That the Plea was diſcontinued foz Pone was awarded ag 
of the Defenvants, and idem dies not given to the other two, 
2. Becauſe there were not fifteen days betwixt the date of the 
the Retoan of it, (ſcil.) the firſt day of the Retozn, i. the firſt 
as ought to be by Law. F * 
3 Indgement was given that the Defendants ſhould be amt 
they appear upon the fir ſt Pzoces, and thereupon the Plantitk in 
Writ of Diminution, one to the Lozd Anderſon, and the ather ti 
Brevium , And now came and pleaded all the matter afozeſaiv, "i 
mer Writ of Error, the pzocceding in it, and the diſcontinuance a ‚ 
manded Judgement if the Plaintiff ſhould have a new Wric of DWt 


5 


Werdman and 
Yates Caſe, 8 


which the Platntick did demurre: Coke, this ſecond Writ of Error 
770 maintainable : Foz tbe firſt Wait ſent to the Lozd Anderſon, could 
af be lued out Of the Chancery, foz it is not a Writ of Error, but a Writ of 
nof jon: Foz in the Kegiſter there are buf two Writs of Error, the firſt 
— Kecozd, the ſecond, Qnod coram vobis reſidet, 2 H. 7. 19. and in the 
Unten is not any mention of Error, and therefoze it cannot be a Writ 
Error, and if there be not any ſuch Writ in the Negiſter, then it is a good 
it to ſay There is no Writat all, as the Lozd Dyer argued in the 
—＋ — les Caſe, 5 Eliz. 262 in Plowden in the Caſe of the Writ of 
beat: Alſo it is againft all the Pzeſivents, That a Writ of Error, Quod 
ram vobis refidet, ſhould be otherwiſe entred then upon the firſt Recozd, 
nd not upon a ne Recozd, and theWrit of Diminution is not an Originall 
Writ , and ought alwayes iſſne ont of the Court where the Wric of Error is 
nending : And alſo the party cannotnow alledge Dimination, i. after a 
facias ad audiendum Errores, which ſee:22 E 4. 45. by Huſſey: Foz... 
by the Scire facias ad audiendum Errores, he affirms the Recozd to be fall ; Piminution. 
70 7 E. 4.25: After the Defendant in the Writ of Error hath pleaded in nul- 
bet 
mn 


erratum; he ſhall not alledge Diminution, foz the parties are agreed up- 
the Recozd 28 H 6. 10. after a Scire facias, the Plaintiff (hall never 
aſſigne Errors in fac, &c. Tanfield contrary, he agreed, that a Writ of Di- 
minution cannot be ſned ont of the Chancery, but that will not hurt us, fog it 
is idle and utterly void : And when the Recozd is removed, it is not materi- 
all how it comes in, ſo as it be hers, fa they are both the Kings Court. as it 
fn the common Caſe of Indictments: and then the Writ of Error is to ex⸗ 
amine the Rec82d, Quod coram vobis reſidet, And although the ſame be in 
divers Rolts, the ſame is no matter of Exception; but if the Roll be entred Entry of Re⸗ 
dn wong Office, it is not good, but if all be in one Otkice, the misfiling of cords. © 
the Koll will be no hurt: Do here, it is not ſo fo2mall as it onght ; pet it is 
netany pzejudice fo ns. But the great matter is, At the Plaintiff may 
afligne new Errors and have a new Writ of Diminution, two of the Errors 
alligned in the Meſne Pꝛoces, but the third is in the Recozd it ſelf; i. the 
Ingement. And there is no doubt, but that a man may have divers Writs 
of Ecror;but he ſhall have but one Superſedeaz, and ſo divers Errors, bat one 
delay? Alſo it is not a Writ of Diminution which we have ſued, foz J do 
mein that it is a thing below, which is not here, but J ſay, that is not 
a thing below, which ought. to be, viz. there is not any diſcontinuance; 
wih Court awarded that Writ foz their ſatisfacion, foz the non eſſe of 
iin ſhall come on the other ſive, and 9 E. 4. the Court awarded a 
toenfozm themſelves, And he ſatd, That after a Scire facias, 
le if may aſſigne new Errors, Trin. 20H. 7.Rot. 84. betwixt Edge- 
Dutt and London, a Writ of Error was bzought againſt two, and after 
n aſſigned, one of the Defendants died, upon a new Writ of Error 
Wald. be aligned : But here the firſt Recozd is viſcontinned and deter- 
mitted, foz which there is not now any / Recozd which may be objected 
me u, nos any thing in it; as 20 H. 7 A man avows faz a Rent 
un (ach a day, and is nonſuit; Now: he may avow foz the ſame 
* and ſuppoſe the ſame to be due at another day, foz he hall not be Eſtoppell. 
ehe by the Recozd upon which he was nonſait ; and ſo here upon the 
me matter, the Writ out of the Chancery is not materiall, the Roll 
not miſplaced, but is in the right Dice : Allo this is not a Writ of 
| + but a Writ toenfozm the Juſfices, Wherefoze upon the whole 
the Writ of Error will well lie. Jt was adj ourned. 


Mich: 


Savacres 0 
Caſe. 
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Mich, 31 and 32 Eliz. In the Kings. Bench. th N 


IV. Savacres Caſe. Rot. 7. N * 
Writ of Error was bzought by Savacre and the Biſhop of Glu 
A upon a Juvgmeat given in a Quare Impedit foz the Queen, ans. 
rozs alligned, 1. Attachment was awarded againſt the Dem 
the Quare Impedit, retoznable quind. Paſc. at which dax Savacre 
and caſt an ©foynz and notwithſtanding that, a Diſtreſs 
again them both, retoznable Craſtin. Trinit. and this award 
Diftrefs was erronoous, dz the ENoyn was, as appeareth, to ſave, 
therefoze againſt him no Diffrofs ought to have been awardey ; gy 
__- - Altdgfig of /Dimitintionthe:Necoad of the Effoyn was certifies; 
|  [attie doth not appear apon the Plea Noll, 2. This Recozyig, j 
ih injuria, and fs both the Defendants are amerced foz their default 
Pearance 15 Paſch. whereas Savacre was then Cfloyned, | 


| @ him. (2612 61 7 0175 f. Bo 
e , Oziginal Writ was ſued Mich. 26 Eliz, retozued 1 
and then both the Defendants made detanlt, ta which an Attachm 
vwardov, tekenable 15 Paſe. ann then Savacre appeared, and 4 
ven, quod ipſi ſint in injuria, in which, point the Error is ax 
J toncetde that it io not Error, foz upon the Attachment the par 
| ts put r- foz theit appearance ; and the ſaid Suretiesty 
"mw then em, that the Defendants aud each of them would appear; anvi 
ane of them malte default, theyſhall be amerted: And ſo here, th 
ment, ideo ip{ in injuris, doth refer to the Wureties, not to the 
ne Deſenvants Mali not be amerced until the end of the fat 
once onely in an Aion: whit) ſer Bock Entries 464. whete th 
but one Defendant: and therbg#'tf the amercements ſhall bet 
the Defenvant, then it Qall be ideo ipſe, not ipfi, &c. And thi 
Noafon-wherefozo the Queen; nog an Infant, hall not finde 
no amercement thall de upon their default , therefoze it were int 
thom to finde Pledges, tc. Af the Dureties be amerced where 
not to de ametctd by the Law, vet the Defeavant ſhall not have. 
of Error thereupon, foz he is not the party grieten by the am 
and upon that-Roaſon it is, if in a Scive facies againtt the Bayꝭ 
Favgment be given, the Defenvant in the Aaton ſhall not have 
Beror. The awarding of the Diftreſs upon the Noll agataf 
ane of them viieky-mave vefantt, is not Eirig, eſpecially as this's 
le although ene of them was eſopned until the vay afozeſaivy pk 
day they make de tault, and ſd the Dilroſs well awarded againd 
although the Writ was not well awarded, yet when they appear ( 
At. at the day of the Netom of the Diſtreſs, all meſa vefaults 
Pzvces ars ſavev, and fe th miſawarding of the Diſtrris be app! 
after is ſuppiped! as 39 Kl 3 7. Che LAW requires, Hat! bn as 
foarideduport the Statute of Ptemunire, dec. 2 E. 3. the Dun 
Se by tip Firiths(: yet if the Defendant, not hunt 
appears | — good enough? 0 E. 4. 8. 
Bzocefs the 1 ap of | 
not lawful, yet he all be pus to anſwer !/ and — 2 there | 
purpoſe. And fo was the O pinton of the Court in the p2incipal Ci 
As to the ſecond Error, That this Judgment, ideo ipſi in injut! 
be referved to the @ureties onely, and not to the party, and that th 
tendant ſhall be but once amerced in an Action ; @Trus it is, be M 


, 
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4 
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Caſe 


ones foz one default; but if. there be many defaults, the Des 
gal tc amerce ſeverally foz the ſeveral defaults foz every offence ; 
| reaſonable that the @urettes ſhould be amerced, and that 
— polnicipal, ſhould be freed : which ſee in the ng 

* e p 93 "oe & plegit 1 in miſericordia, &c. 


i _ 


me, 32 Elix. Rot. 76. In the Kings-Benich; 
V. Nevil. and Cooks Caſe, 


10 {ee 'Cavenant-the Plaintiff declared, That where it wab 1 
— hetwixt the Plaintiff and the Detenbant, That each of 
ſhould be atcountable ta the other foz all the Cozn grows 
-aplace, ann that upon ſuch account the one of them ſhould 
| the moyety of the Cozn, oz the pzofit of it: and whereas 
t had taken all the ſaid Cozn, ſcil. twenty loads of M heaf; 
Parley, and. thirty loans of Peaſe, growing upon the ſaiy 
been required to render account of. the ſaid-Com, which he 
do 4; The Defendant traverſed the requeſt, upon which. they were 
at it. was hereupon demurred : and it was moved, that the Aras 
= „but the Defendant ought to ſay, that the Plaintiff vid 
him modo & forma ;; but the Exception was not. allowed, but 
— and Jyvgment was gl/ 


ini. 32 Eliz. In the Kings-Bench.. 
VI. Elizabeth Doxthers 0 


b Dormer was indicted upon the Statute of 23 Eliz.of Recuſancy; ee, 24h; 
mErception was taken to the Jndiament, becauſe that theſe wozds Indictment 
tatute were omitted out of the Andiament, viz. C uon habens aliquam upon the Stat, 
Sara; But the Exception was not allowed; fo Wray. of 23 Eliz. of 
ald, Mhat upon conferente betwirt himſelt and all his coms Nculancy. 
alem itwas reſolved by them, That thoſe wozds-need not be put into 
didwent; but are to tome in on the other fide. Anothet-@xception 
vas tak nto the Indictment, That ſhe being of the age of ſixteen years 
td come to any Church (contra formam Statut. 1 Eſiz: & in malum 
&c. & contra formam Statuti in hujuſmodi caſu editi & proviſi) 
Statute of 1 Eliz. doth not ſpeak of: firteen years, but the ſame is 
in the Statute of 23 Elz. Fenner was oft Opinton, that the laſt 
a Statuti ſhould be referred to the @tatute of 23 Eliza. Wray 
vnd that it ſhould be referred tothe cov Two 1 Elz. A was ad⸗ 


N 13 | 
wt FF 16 Ehz. In the Coinion-Plead: 
NN „dai - 
t 1 *. 1 | 
3 % „ VII. Cranmets Caſe: | WH „2. N, 
e Caſe was, That Thomas: Cranimer;lafe Archblthop ur Canterbury,” Hove Repo, 100 
| ade a Feeffment in Fee to the uſerof himſelf fox life, without — FM. 
hnent of Wafte, and after his deceaſe#o the aſe of his Erecutozs 1  — - 
2 and alter the twenty vears kale nſe of his Son and Beit 2 
bes And afterward Thomas Cranmer: was: attainted df Treaſon, and © Ne 20 
an he. could not make Execitezs, but 'dyed inteſtate without amg A, 5 09 
E aFigns SO, 


3 * 
Caſe. 4 


—_— 


2 f 10 
= free. 8 
f 


Such a Gzant is good and-effectnal, and it he do not grant it, 


alignment. \(;Kote, the iimitation was to bis Execut 


fee entered» and the Leſſee of the eit of the Tenant in an 


Queen Mary claimed the term limited as afogeſata, +, 
over, 1 e tayl entered, and Leaſen the ſame ſa y 


ectione firmæ. | | 710; .:01 
Manwood. All the doubt of this caſe is, Af the laid term u 
Cranmer ſo as he migbt fozieit it? And he conceived, that the 
was in Tho. Cranmer, and that he had not power onely to viſpoſy 

alſo had poſſeſſion of it: 11 H. 4. 186. Scirefacias 67, And Br. » 


Eis 


ſhall have it, and yet the term was not limited to him, but he that) 1 
by implication of Law. 39 E. 3- A Leale was made te one, his 
ACdigns during his life, and one pear after, the Grecutozs 

{aid term after the death of the Leflee, yet the ſaidterm woang 
bim: 7 K. 3. A Leaſe mave os term of ute and a year after, 
the term is conjoynedunto the ©ftate los life by the ag of the G; 
ſelf; and there is a viference when the Remainder is jopned ti 
cular Eftate by the ad of the Gzantoz, and by any Purchaſe, & 
att after ; fag in the firſt caſe the Remainder ſhall be erecutey,i 
latter not. A Leaſe tos life, the Kemainder in tayl, the Kema 
right Veirs of Tenant tos life; de in the Remainder in tay! vyo 
out iffue in the life of Tenant fo life, now the Fee is executy 
Freehold, cc. and the Meir ſhall not have a Scire facias where ſuch 
ance is made by Fine. See 17 E. 3. 29. In a Cui in vita, A. 

E. came and ſaid, that the Land in demand was Leaſed tothe 
the term of his lite, the Remainder foz the term of eight yearsto 
cutozs, and p2ayed to be recetven, and they were received. Gee 
A Leaſe was made foz life to A. the Remainder to his Executozs 
years : the Leſſee te life dyed, the Crecatozs dyed, there it ig 
that the Executozs of the Erecutozs thould have an Anion of Cove 
they be duted. Anoſee 20 E. 3. Quid juris clamat 38. A Leaſe hy! 


1 


Mrs 


- 
— 
A 10 


A. t life, and il A. dreth mithin twenty years, that his 


babe the term until the end of ſuch term: and in a Quid rise 
Saintt A. be ſaved his term by pꝛeteſtatian, which p2oves, that! 
was quodam modo in him. 49 E. 3. A Leaſe fo; life unto A. the] 
der to his Peirs and Erecutszs foz twelve years, and afterwards th 
confirms the Eſtate of the Leſſee las life, to have and to holy th 
him foz life, and thirteen years over to his Erecutozs ; the Nelles 
8 and the Deviſe holden good, which pzoves, that the txt 
mo ; ID 8; R "18 
Harper, Juſtice, contrary ; Mam caſes put befoze may be ann 
in the ſaid caſe the term is limited to begin immediately, and not i 


of Kemainder, oz after the death of the Leſſee, and then the E 


the life of the. eſtates ars not known, nos able to ſeek any 
name of Erecutozs, and therefoze that ferm ſhall take its begin 
life of the Teſtatoz ; But in the Caſe at Bar the term is limited 
Executoas after the death of the Te ſtatos, and the Erecutoz takes 
as a Purchaſoz, and he hath it not as a Chattel of the Teftatoz, but 
own Chattel. And in the Cale of Receit befoze cited, the Exec 
be received as Trecutoz, foz the term was limited to him as Gl 
And here the Otatute of 27 H. 8. is to be conſidered, foz it exte 

to Chatte la as to Freeholy, and the @tatute doth execute the poſſe 
nſe limited foz years, an foz-life, oz in Fee: and here the uſe (8118 
the Crecutozs, and not tothe Teftatoz, and therefoze it hall not! 
wiſe transferred. And therefoze if a man ſeiſed in the Right of 
viſcontinueth; and afterwards the Diſcontinuee makes a 


— — — | 
lathe Common-; 
I Pleas. - 


— 


——— aſe of the faid Yurband and nite fo their lives, in ti 
to the uſe mat! be remitted ; Ca the ſtatute —— 
je, the Uſe was limited fa their lives, therefoze they Wall 


Dye, t Koſtice, tothe ſame intent: The Feoffog, i. Thomas Cran: 

| all the nes, and therefoze he ſhall not habe that which he hath 

in the mature of a Kelervation, which ſhall be taken 

againſt him oj nt — — _ be 

umu ian Reaſon urged by Harper upon e of 27 

this was limited to the Executozs, and not to him who limited 

theref * 4 hall be executed to the Executoꝛs, to whom 
limited; and kpis term ſhall not be Aſets in the hands of the, „ /;./ 

: And he ſaid, That he had ſeen a Kecozd, 2 H. 8. ſetting foath,'© 

, having Feoffeesfo his aſe,deviſed, that his Feoffees Gould ſell 

Lands, who did: atroxvinglyz now the moay coming by the fale ſhall 

Aﬀets; gc. but it is nat fo limited in our. caſe, -therefoze it ſhall not be 

; "A Leaſe is made to A. foz life, the Remainder to t 


r perfor after the Gzant. A Leaſe foz life to A. the Remain- 
me ſole foz years, they entermarry, Waſte is committed, the 

mos an Acton of Walte, he ſhall recover as well the @&ate faz 

fo; Me. A. Le. ſeth unto B. fozlife, the Remainder unto the Exe⸗ 

r of K. foz years, the Remainder over in Fee to a ranger, the Re- 
IT is good, fog the Lefſaz cannot-Unrit ſuch an Eſtate to 


"nd the Exocutozs Wall take the Efate as Purchaſozs, and the 
wall de in abeyance unttli the death of A. n 
There was a Cafe befoze the Lozd Brook in the time of Queen Mary, 

M. A Leaſe was made foz life, Proviſo, that if the Leſſee dyeth within 

the term of ſixty years, that the Grecutozs ſhall have the Lands, as in 

the Right and Title of the Lefſee, pro termino totidem annorum, which 
amount to the number of licks, years, to be accounted from the ſaid Jn- 
denture, The Opinion of the Auffices of the Common. Pleas upon the 

Calewss, That the term was not in the Leſſee foz life. a this future term 

al Cafe was not in Tho. Cranmer. But ſee that'Tale cites 
e fepozted by himſelk 4 Ma. 150. and there the Opinion of the 
That the fame was not a Leaſe, but a Covenant. 77) 

"Ad fvrwarys in the principal Caſe Judgment was given foz the 

vat, 'That' the future term was not fozfeited by the Attainder of 


e VIII. 7 Eliz. In the Common Pleas. 
Wen, SF | 
ene was, J. S. is ſeiſed of a Cloſe adjoining ts the Cloſe of J. D. D , 985 * 
.S. egit to encloſe againſt J. D. J. S. leaſeth his Cloſe to another 378. A 
ending Rent, J. D. puts in his cattell into his own Cloſe, who foz 
nA enclotare eſcape into the Cloſe of J. 8. and befoze that ther be n 
i conchant, J. S. diſtrains them foz his Rent: If was ſlald by Renr. 
Sd, Jultice, that the vittrette was not well taken ; foz there is a 3 
oben tde cattell come upon the Lands of another in the default of £-- + .5 /he rf 
Wer of the catteli;/as by eſcape oz rav, and. where in the default of .* 
Wet Foz in the art caſe the! Loan may diſtraim them beine they be 47 
JA conchants” but in the latter caſe net: Alla a Rent refer ved upon , /, 
mers, is anew Rent, and not like unte an ancient Rent,due up» . 72 
mY ent Tenure betwit the ond and the Tenant; Fos, ia a Rent re- e, fu, F145 
' 4.0 ſer ver eue. po: 2 


» 


In the Common 25 Creſwell a 
Pleas. Cokes Caſe. | 


ſervevy upon 4 Leaſe foz years, e fa a Rent charge a man cannit 

DT hit cattell, befoze they be levant and couthant upon the Lar Tl 
fall fee, tome u pon the Lands by eſcape, eſtrav, c. Dyer, The R tan 
52, acc the cattell which eſcape into the Land of his Tenamt fog nt of; 
1, 4 of his Tenant befoze they be levant and couchant; and vet thek 
, 209 kaput ed tos the antiquity of it: But here is new Rent; not in ce 
fe, , ſeignozy, but of a reſervation upon a Leaſe foz years; and then 
/70, treſſe befoze the cattell be levant and couchant apon'the Lay 

Harper & Mounſon conceſſerunt, and Judgement was given ace 
FF 2 1 75 


IX. 17 Elia. In the Common Pleaas. 


* 


Writ of Entry He Caſe was, In a Writ of Entrie in the Per, againſt A. ud 
in the Per. , pisaded ſeverall tenancy : It was holden by Dyer, chief Juff 
it is not any plea. Harper Juffice : In ACliſe it is no plea; fa 
Severall Te- Land is not in demand; but here it is a good plea, any the wemnal | | 
nancy where to maintain bis Writ ö Manwood, In no action founded upon dill ift 
no good Plea. good: Foz although the Demandant by policy will bzing his Wen 
the Tenant of the Land, and another who he will name in tþ 
upon truſt and confidence, that he will not agree with the Menan 
Land in Dilatozies, foz the Tenant of the Lands (hall not be recall 
plead Dilatozies; Yet in that caſe ſeverall Menancy ia no plea fag! 
nant, but in a Formedon, oz other ſuch like action, which is 
upon difſeifin, if the Writ be bzonght in ſuch manner as above, the 
by policy, that he may have the view, and other reaſonable delays, n 
ſeverall Aenancy,and ſo enfozce the Demandant to maintain his 
contrary in the Caſe at Barre, and ſo it was adjudged per Curiam. 


19liz, In the Common Pleas: 


= Creſwell and Cokes Caſe, _® 


1 


(Babel bzought Debt «gainft Coke, and demanded 200 Bur 
the Statute of 13 Eliz. of fraudulent Deeds, Gifts, c. x 
cond clauſe of. the Statute, viz. That all parties, oz paivies to ſag 
tent Deed, willingly putting in ure, avowing, &c. as true, . 
Cuſtome. Liven bona fide, ſhall fozfeit, &c. And chewed, that one A hell 
Plaintiff 12 acres of cuſtomary Lands, and died ſeiſed, And thak 
Heriot. cuſtome of the Mannoz, the Lozd was to have foz a Berriot, the 
whereof his Tenant died poſſeſſed, and further ſhewed, that the ſal 
his life time, and a little befoze his death, being poſſeſſed of 30 Þ| 
the value of 200 Parks, gave the ſaid Yozſes to the Defendant, wi 
to defraud the Plaintiff, and other Lozds of their Yertots, and the 
to the Defendants houſe to ſeiſe his Beriot, and the Defenvant the 
ed the ſaty'/Yozſes, by reaſon of the Gift afozeſatd, foz which the 
bzought, To which the Defendant pleaded, that the Plaintiff had 
of the Yozſes.nomine Herioti : and as to the reſt he did demu 
Mounſon Juftice, was of opinion, that the Plaintiff chonld 0! 
whole 200 Marks, although he was defranded but of one Perſof/ 
if a man be indebted unto me in 201. and he makes ſuch a fraudal 
of his goods, of the value of 2000 |. although J be defrauned butt 
pet he ſhall fozfeit the-whole value of the goods ſo conveyed. Man 
ice, was of opinion, that the Plaintiff ſhould recover the va 
Mozſes; and the Gift by the ür ſt bzench is void, as ta the Pla 


a. ti. 


—” * Gregories?ſlu the Common? 
pn / of . 
3 | > : Caſe. Pleas. 4 
Is, | | 


Y he den, and not faz all the Yozſes-contained in the Gitt, 

e then one. Hole was frauvulently given : And as by the rt 

nuch the Gift is void but foz one Yozſe, ſo by the ſecond bzanch the penal- 

nertends but unto one Pozſe, fo2 the fraud extends but to one Yozſe, and 

"9 farther. And this Action is not a popular Action,” but extends onely to 

Ml he party grie ved. And of the ſame opinion was Dyer chief Juffice, and 

he the Cale put by Mounſon Juffice, where the Debto3-of 20 1: 

audulent: Deed-bf his goavs of 3000 fl. 8c. foz the perſon of the 

Pebtaz is chargeable, and peradventure, goovs of the value of 20001. may 

be put; in execution faz 100 1. but here the perſon is not charged foz the eri⸗ 

it jeants the fraud goes to the whole (ſcil.) to all the Pozſes : 

altbo Plaintiff; is to have but one ale, vet he is to have the 

'£ Þozſes;. which of them he will have fox the beſt Beal, and 

| me hole goes ta all tbe thirty Yozſes ; and h this fraudulent Gift, 

of his election, which of the Pozſes he wonld have, - therefoze 

abe the value of the whole thirty Yozſes, But Dyer and Mounſon 

to the Korjeant, (et a pzice upon any of the thirty Yozſes, as the beft 

| our election, and demand the value of that Yoſs as fozfeit by the 
Htatute,.and then your election is ſa ved to von. | 


| 30 20 1 
1 | 


19 Eliz. In the Common Pleas. 
N XI. Gregories Caſe. 


Ade ngaint Arthur Gregorie and his wife at Warwick, befoze 
and Barham, Juſtices of Alliſe, the huſband made default, and the Afiſe+ _- 
was awarded by default: and the wife came and pꝛayed to be received, / **” 7”: 
andthe opinion of the ſaid Juſtices was, that Receit lay in that Caſe; as in 

other caſes of Præcipe quod reddat; and therefoze the wife was receiver. Reit of the 
In now Dyer in Banco, demanded of his companions, the other Juſtices, if wie. 

the Recelt were well granted: And-by-Manwood and Mounſon, Juſtices, 

cleerly the Receipt lies: Foz although that the Statute doth not give 
Receipt, bat where the Lands in demand art to be loft by ſach vefault of the 

nend in an Aſiſe the Land ſhall not be loft by the default of the 

wand, vat the Afiſe ſhall be taken by vefault, Pet-becanſe the huſband 
e lee their challenges to the Jury, becauſe the Aſſiſe is taken by de⸗ 

it, It ſee * I Juſtices, and alſo to the Pꝛeignothozies, that Receipt 


cbt XII. 19 Eliz. In the Common Pleas. 


[* an Action upon Eſcape, the Plaintiff is nonſuit: Jt was holden, that No colts upon 
bite Defendant ſhould not have coſts, by the Statute of 32 H. 8. Note the Nonſuit in an 
Wideof the Statute, i. ( Upon any Action upon the Statute) foz any offence Action upon 
long, ſuppoſed to be done immeviately to the Plaintif, not- Eſcare. 
Wandung this Action, is Quodam modo, an Adion upon the @tatute, 
"WM equity of the Statute of Weſt 2. which gives erpzcly againft the 
Dj the Fleet; vet pzoperly it is not an Adion upon the Statute : 
Ant Declaration in ſuch adions, no mention is mane of the Statute, 
eu che Book of Entries, 169, 171. And allo here is not ſuppoſed 
| MMmnediate perſonall wzong oz offence ta the Plaintiff: And an Adion 
Cate it is not: fo then the Writ onght ta make mention of the 
. o that it doth not here; and vet at the Common Law, befoze the 
ut Weſt, 2. An Action upon the Cale did lie foz an Eſcape : and ſo 

'> noa, and Mounſon, coſts are not given in this Caſe. And by 
dd, pon the Nonſuit, in an Action upon the Statute of * — 

1 endan 


* 
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In the Kings- in Feld and Socks þ exUmont 4 
Bench. 9 fords Caſe. bs Deans 25 


Dit cor yavb+blls, foz that tene A Ry 
ifdiffeſlyi ſie, whith's a refill ang 


a 
PR 


Michs. 19 15d 20 Elia. In deres. 


Profecipt PR Secpadeta enkingo his Clo6theDefenant jt 
reſcripuon. by pꝛeſcription 0 rithe wa 
09102 cgrtyinuf tuch Tithes'Uſhuead Reftotiam de N. fromſucy's 
Jab 96. tw yolnen by — Hci pe e 
D. vg. (oaniepitanin vught tu be ſut foi tetminus 
Kaden 744. mitte ad quem, And this od Neump, which 3 « ad 
and he, is incettain, fo a n is "thing whicty cuen fr of | 
ge, OGiritd,1Bithes; dc, But he gt t — ſat, tho 3 _ 
other piute certatw : And/aftortbarys' it — 
d. * ſai mund vin cuts mel por Eitden tand ſo tpert immo ung: t 
Hop, gp, alt Padonage Poole, (Wit; d. tywhivy' ths Wirden havs uf | 
| 250 , ei to the Lithes have uſed to ve let ti furmto divers p 
carried ſuch Tithes to their own' houſes; aus the — | 
Farmers of the Lithes. Wray, If your caſe be ſuch, you ars t 
this manner; That J. S. is ſeiſed in Fee of the Recozy of D. 
time out of minde, he, and all thoſe, &c. have uſed foz them and 
_ fo have a wayto rin 4, evenger yt from tuch a po over t 
where, &c. unto lucy 4 High way, and name a way, which is Yet 
plate kr hs e cats te Dele 
loctendinz ts tho vivecton of a Coner 


Hiltar, 30 ehr. trthe Comegan Pleas. | F 
Av. Wioghald and Seekſorde cet. 


A Wobt fox arrerages of Nont pom a Leaſe fog pears, Ge th 
Debt for Rent, La wir Wont dds enge tuo er Kone ; 
3 8, Rp. 2h upon ai Gi Title , Che Defendant pleaded; that he ou 
It 27 nate b might bi in Sviderico the —— X 
itwnhe otto df Dyer, Manwood,. aww eee abe 
Pleadings. he ought to have pleaded it ſpecially; and they dented the © 
Preignothories, who ſaid, that the Defendant ought to have 
Eviction, and concinds t it Anion; and not -rem luy do Wt 
the Court adviſed the Defendant to plead accozdingly, ;% 
1 


ii 


<n.- 


">. 
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" Hillat, 20 Eliz, In the Conimon Pleas, 


XV. Beamont and Dung Caſe 


Ia Power bzowght by the wind of Beat + Pier of i 
tim ot E. 6. Te Deſendunt mais, that 28. 
bnought, . bo f. per ann. to the er 
pento of her Dower, ton which the Whmacvanif did br 
tye cauſe was, betauſe the Tenaiif hab not che wed what Eta 
the Lands at the time of the grasting of che Nent, as to; 
2 ow and granted the fatd Went; ſd as it 1 

the ptea, that the Tenant had ze pot 

th war granted by the wholy Cvatr. ö 


F 


—— 


een Jong lathe ic Commong: 2 
Lyons 0 Caſe. TY 8 P n 
n 


Kill. 20/E17%: In the Common Plea:: 
N Hinſon Ur JohaLyons Caſe, 


the agent the Defandant as, Heir, ties 2,7 22 
Deſdent but the thitd part af td Manne af De e, g,. 
Cho Plata'repiyen;. Wcts 3 andſhewed fo2:Afſets; that the Wefe a 64, 
eee eb) Deſcent; upan whichithey were at 
— — That — GY bs 
/and tym the ſain. Sir John, the Anteſtm of the Defgns 
in wsiting deviſed the-whols Mann tothis UW ife, until 
ort and Heir, ſhould cums to the: age of: 24 vears; and Deviſes. 
L ago of bite lain , of 24 bears the Wife: ſhould ha be the 
—— termot᷑ her life, and her n ſhould have 
vtdat 1b dus ud on-dodye-befozs he:come to-his age: of 24 
225 65 —— that the Land ihau remain tu I S. the 
— The Deviſos byed, the Smtame to the age 
two parts he is not in ** qe 2 And by Dyer and Manwood, 


wa is not a tapl was ta ils befoze his ſatd 
age, 3 ane wall nrg never 145 -op fect; and 2 doth 


nd, and main in the ory te karen mr! We . ws 
1 Javgmens tha: — — as uf His 1 4 


a general 
n the His Lands; 


lite (bay ere from the — 2— 


Nene 2 Buse Manmoud eaù cebid, That if generni 

ib be given againtT the oh ode dy decade, imſurt a caſe a Capias noth 

; although in caſe of' fil Wow it: Meth. Dyer contrary}. and the 

| the Dei is in te Bobet & Detinet, Which ptoves; that in 

kant Dede: and he lady; that he cauid ſhew rr 
dit n was untntalnablo ani! d Hs Sm of the Meir. 


XVII. tt. 20 Elis. In the Cottizon; Pleas, 


made a Loaſe of Lands de-Juventure, ta bigja-aftor the exyira- aer es 
. « Leaſe thereof made ta unt Duffam; and in an Action of Ea⸗ 5/0, 
bought by the Lecend Welte agata® che KLeCoz, the Maste ſaid, ©2025": 
Thit ere was nofuryDuffam in remm naracs,, ad the tiqne-of the fonpaler 
Leaſe ibs to Duffam! it was argued, That thin nat dis fag: the Etopre!): 
— is etopped to c N ag,, the Jadeatgre, wart is no ſuch 
de. Aud ails tf no tuch perſan wan, them the firſt Keafe was 
dan am then the ſecond Leaie Walt begin pꝛafentiz. which Mamwood 
and Mounſon granted: and by Manwood, the Defendam mali be : Ropped 
by the Recital of the firſt Leaſe, to ſay, That there was no ſach Duffam : 
gh the commen (Gzauad is, That a Recital is not an Eſtoppel. 
the Recital is material, as it is here, ił is otherwiſe, foz here the 
id Leaſe is to begin upon the expiration of the recited Leaſe; and 
in this cafe it ſhalt be an Tftoppet. - 


* 
- 
. - 
{ a 1 4 
1 
* 


* 
* 


3 £&: F. 
„n Mich. 
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In the Kings-2 in the en Colchil ant may 
Bench Pleas. | Caſe. "Tal N 7 F 
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XVIIL M90 Eliz. Th the Kings-Bench, 


Action upon 
hd > an Adion upon the Sfafate of 3 Elizab. fo a Perjuty by th 
; he for 805 Mtintidke declared, That the Defendant being examined n 
jury. beteze Commitltoners, 'Jf à Surrender was made at ſe 
(abb, 65 pphold to the uſe of A. and B. ta of the — 24 
ſwoze theke was nu ſuch Surrender made, ec. aner 
Declaration, becauſe that the certaintꝝ of the-Copyhald: 
on the Declaration: faz the-@tatute requires, that in * 
grie ved ſhall have remedy, ſo as it ought ta appear in 1 
grie ved; quod fuit conceſſum per totam Curiam. 
tmken, becauſe: the Aion is given in this caſe tothe party 8 
appeareth upon the Declaration, That ene on 
Abatement of pyfitig# of whichthePerjury is aligned, was made to the neo 
* Plaintiffs onety, and then the third perſon. is not a party g 
clifinis nothing by the urrender; and therefoze:foz as nuch 
perſoris grie ved have joyned with the party not grieved, the Wie 
date at _ all, which ny and Southoote en 


; 5 Px. 19 El. fn the Common. Pleas: * : - 


un Auen pan 2 th Eten Zlin 23 5 5 alt 
—— Stat. * — rr 5 Barham, j rception fo £ 
138.1. of ration; becauſe it:appeareth une it, Chat the half bear after the 
'vincheſter, (unt vet icoine;/ (og be the lajp-Statute it is o2dained, That the 
ee,  hadwno-longer tithe then hall a year after the Kobbery.done, . 
time larent · gree of: the Mobber. oz reſpondent the body of the Þ 
And here the Aaion is bought within the half year : And fozt 
Declaration was holden to che inſufficient by the Meu 4 
Lo2d Dyer ſpake much in commendation of that @tatute ae 
publique benefit uf the whole Commonwealth: foz the Lam in 
Robbery is done, That if the Country will not purſue the Pal, 
ſome of them are Receivo2s oz Abettozs of the Felons. AN 
Manwood, Juſtice, ſaid, When A was Servant to Sir amel 
ol the Juſtices of the Common-Pleas, one of his Servants wagt 
Gadds Hill Gro . Sem Hundred of Graveſend in Kent, and he ſt 
of the Hu up this Statute; and it ſeemed hard to the A 
there, that they chduld anſwer foz the Robberies done at G 25 
cauſe 'Robberies are there ſo frequent, that if they ſhonld anſwer 
them, that they ſhould be utterly undone. And Harris, * 
Counſel with the Anhabitants of Graveſend, 1 
time ont of minds, ec. Felons had ufed to rob at Hill, 
ſcribed, and afterwards by award they were charged: And 
Caſe was, that tee men were robbed, and they thee jopned in| aw 
againft the Inhabitants. we 
Hf to 


.20 hs: In the Common: Pleas. 
XX. Colſhil rd Haſtings Caſe. 


\ £ Extent was ſued fozth upon a Statute-Perchant by Colm 
Haſtings, foz Lands in his poſſeſſion in the County of Sou har 
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TE the Kings? 
\ Caſe Bench. 


e Conuſee, in poſſeſſion of tel ol a — | 
con the reit of We 
125 te whole 15 —.— aſee Seeg 
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full courſe. ach cafe ; fog! upon nile, tha 

done, andthat upon ſach entry on the Roll, an Alias Breve might be well 

w_ And afterwards, this ſecond'Writ 'of Extent was nat filed by 03- 
A pK And note, that ths new Sheriff was examined upon 

Marth by ourt of the-Action, ann h ſain, chat de made the retozn by 

Nane Paſter fer — told CR he might * —— hot 


19 Eliz. in the Common res. 


XXI. Srewardy Caſe, 


| howdy A. ſeiſed of certain Lands in Fee, granted a Nent⸗charge 
out of the ſame to another, and afterwards altened the Lands to a ftran- 
(it, The Gzantee in a Replevin, did avow foz the Rent, and the other 
need, That nothing paſſev by the Deed : Jt was ye ou 
whole Court to be no plea , no} can any iffne be joyned upon it, but 
— ts have laid, That he did not grant by the Deed » d; 
wly created,and which had not his effence befoze the 
pzoperly-be (ai, That nothing patſed bh dot ph but not 
tac but of things not in efſe, That he did not grant, 
wanne inen non poteſt tranire. this 
2 2} | 


19" „ en 
XXII. 19 Elis. In the Kings Beach. 
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. an ae upon the Cate upon a Trover and PRO fo his awh uſe Trover and 
That tionem quibuſdam hominibus ignotis, the Defendant p d, Conrerfion. 


wits bailed to him, to bail over to J. 8 tg whom he han dell⸗ 
. hoc, that he did convert them to his vwne uſe,per venditio- 
1 ignotis, It was moved by en | t matter is 
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ment y Hegi, 


L Cipizs ; 2 
not allowed , Fathe — Judgement in it let. He 
of Debt will lie upon it; without any' Audgement in the $ 
And Debt lieth as well upon the Aubgemenk, 


as upon t 
ſelf; and ſo was the opinion of the whole Court." "Y 


MV. liz. fa the Common Plat. 
ED ; 1 Brents heck 
By? 340: b 


tea river pevlons,. (Note, bo Ft 
were after the Statute of 27 H. 8. ) and petfons, Pote, Zrent 


band levyed a Fine to the ſame uſes, and took a ſec i 
The ſecond Eb bl hw commandmert of the 4 50 


ter the five years paſt after the 88 entered to raiſe the uſes 4 


in ſhe fir. Feoffment limited tat Wile. 
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: c Mite might dre, 
W We this woman. LE. 


, und was net am Jnheritarice 
CLE Wlexiniour anclont Books, 7:./. , 
— as in the tim af B. 1. eg, cave 
8 aw: Aus although divers 5 


foz the gaining 
dfaly — * N 


SS 
repo ln w; 


uffice ; he commencement of Uſe; it hath been as 
e hath deen guided by Reaſon : and alfhoiigh no 
* 222 ©s in our aficitht 15ooks, ret that is no argument that 
but of late 1 Ates wert nof common, L — 
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* 
x ure by reaſon of — Law. 


| Dees of Mes: and in anttent Rake, You RA de that 
| = L Lands to himſelf alone, but yay two oz — 
; lthongh 157 Ul fas e Charter of ry 
1 = no Ule ared unto 
95 to tt was known the occupation of the Lands. Ano threat 
i me Ats made in dur anctent Books of Uſes, is, be 
ad ff [of better Confclences then now they are, fo as the # ers bib 
12 artalion to hor . bzing Subpena's to compel them to 


t hat which th been ſaiv, That Uſes have taken their begining 
OBI e 
Jeu CRE there is a ſafficent conſideration betwirt the Fenn, 
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AL HARP 


eee ales i, the ee cre 
mri % the ſaid @fatute:ſnch conſideration is 
then upon ſach Feoffment, without conſideration 52 Þeclarating 
is to the uſe of the Feaffo2 himſelf; the ſame is no reaſon} agg 
foz although — —ͤ—ͤ— was not befozo the ſaid Statuts 
-a Wie expze _ befage the (aid the # 
— ban been good: as at | | 
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when B. ſhall : 
the.Pannoz of D. then B. and his Peirs ſhall be ſeiſed of the Þ 
to the ule of the ſaid A. and his Yeirs : Now if A; enfeoffeth, B, 
omni with yr ee hit Ste vente og 
itly with her nd, ſoz their © Cates do nat og 
us band is in of his ancient Eſtate which he had during the fit 
anding the woꝛds of limitation to the ſaid Hus band a 
G the ſhall take by way of Remainder, _ 1 
.F r , Juffice, Uſes began about 18 E. 2. after which 1 ie 
* liking of them, that they wers anew uſed, but. 
came into cammon pꝛadice befoze the time of King Henry thy 
the great contentton fell out betwixt the two great Youſes of 
caſter, at which time Uſes were in great eſtimation fog the 
* Afterwards, Uſes by piadices became miſchievn 
judicial tothe publique Juffice of the Kealm, and to many pat 
tons; foz ſome, timentes implacitari, conveyed their Lands ſect 
ſo as he who had right knew not againſt whom to bzing his Aale 
that, divers Statutes have been made to enable the @ubjea 10 
perno2 of the pzofits, 4 H. 4. 7. 11 Hl. 6.4. 1 H. 7. And a8 
of the Statute of 27 Hl. 8. the truth is, That the King was! 
the lels of Wardſhips, and other injuries done to him ; foz thi 
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Caſe 


anpthey (Utes) have been infuch reckoning and account fince; thats” 
Yathovtained the name of an Anheritance, and is now repateyg 
Eftites of Lanbsn- our Waw; and. therefoge we ſay in Wpeethe 
perining of Statutes; Eſtates in poſſeſlion, and & ſtates in uſe: 
cannot be limited ta Pariſhiquers,no moze then the Land it ſelf; (@ 

is agreataffinity betwirt the ward, Land ànd Uſe. It is tu he 
bat the Statute of 27 H. gu duth de veſt all aut of the Feoffyr 
voth nat de veſt it befoze that the uſe be br ſted in Ceſtuy que aſe 
ds of the Statute are, That the poſſeſſion ſhall be executy 
manner, quality, and degree, ag was the Ule; therefoze the veſting 
-Uſe ought topjtreve the execution of the poſſeſſion ta it. And 
pinion, That this future Uſe in the pzincipal: Caſe limited ta t 
Mite did renmin in the Feoffees at the firſt, but that they havagd 
by their Feoffment ; foz the ſecond Wife at the time of the Fein 
not known, and therefoze it ſhall not now accrne : And he was ally 
nion, That this limitation to the ſecond Mite was vopd at the be 
an the ſecond Mie was nat a per ſon able to take, when the £ 
umiten to the firſt Wife:wasaetermined, and therefoze the ſhall 
at all: and if ſuch an Eſtate had been limited in poſſeſſion, it thi 
-have veſted, no mbze then nam. 4 e eng 
Mdunſon, Juſtice ; M den che Feoffay.and the Feoffees joyn 
of that Land} within which the aſe in future is wapped;' be c 
Chat the Uſebeing' in abeyance- and tonſideration of the Law, t 
tinned: det 4H 7. 18. A Feoffment made to the uſe of. A f 
after to the uſe dt B. in taxi. ac. A. makes a Feoffment in Fee; a 
the ſame is a uiſtantinuante of the other-Uſes 2: and ſee 27 H. 8. 29 
our Caſe, the Uſe might ariſe without any.Entry of the Feoffees 
Uſe is not diſconfinged, but the'Feoffees are barred by the Fine 
war alſo of opinion, That this Uſe-might take effect without x 
and take effec accozving to he limitation. | [13 #4 
Manwood, This Eſtate which is limited in uſe to the ſecond W 
cauſe it cannot veſt in her becauſe not known; the Feoffees are yet 
with it, and this Uſe is to grow out of their Eſtates at the ſeaſonah 
Then when they joyn in a Feoffment, their Eſtate which: was 
of the Conveyance, and the Uſes which are the bzanches, ſpain; 
the dyeth ; and therefoze if the Eftate of the Feoffees, which is 

the Uſes, be deſtroyed by alienation of the Land befoze the Uiſes q 
being, as in our Caſe it is,becauſe that then the ſecond was not kno] 
can after wards riſe, foz by. the Fecffment they are de ſtropen 
every poſſibility-of them. But if the Uſcs: had been in eſſe; ſ0.a8! 
ſons to whom they are litmitcdare known, then the Statute. ſhalf 
the poſſeſion to ſach uſes. And as to that which hath been obje 
my -Bzother Mounſon, That the Law hall keep and pꝛeſer be 
and that notwithſtanding any. thing done by the Feotfees at its 
ſhall riſe : That cannot be; foz the Statute af 27 H 8.. dath nd 
of ſuch Uſes as this in our Caſe, but of ſuch Uſes onely, of. 
may ſay, ſuch a uſe is limited to ſuch a perſon, and ſuch to ſuch 
ſon, ic. and ſuch uſes are onely-erecuted by the @tatute;; It m 
manded, What Effate the Feoffees have in the Lands until ſuch 
executed? It may be anſwered, - A Fee-ſimple determinable; asth 
hath when he eatereth upon his Uillein Donee in tapl : And Joo 
That this uſe was not in Cuſtodia Legis, quia de minimis non cu 
and the ule was ſucha thing: of which the Law took no knowledg; @ 
caſe of an Cftate in. pofſeCion, ſuch an uſe in abeyanceſhonly bel 
As a Leaſe fe2 liſe unto A. the Remainder to the right Be Yu * 
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\-Recovery m 'the. life. of B. who afterwards dyeth, 

A. dreth, the Heir af B. is bound, fog be had nof right 

* the - Recovery. This Kine levyed by the manner ſhall 

the uſes;limited to the ſecond-Wife ; foz, as to the Feoffees, 

11 to do with the Wands to transfer any Eſtate againſt 
njtlons foz the Statute leaves nothing in the Feoffees, 

Coby que uſe, and that which cannot veſt in him to 

z-ſhall return to the Feoffo2-:'As ik J make a 

8 uſe of my ſelf foz life, and after to the uſę ot my 
"Wie; © _ Fee. is now. in me, and when, -J:take a; ſecond 
„ * Ze wall be ſeiſed to the ue ot . ſuch Mife in 
| fe z but in the Caſe at Bar, the gente, at the 

d. Wife was in eſſe, had not any thing in the 

ad vparte with all their e befoze by their 


the firſt Feoffment the aſe wa li edfo D. the firlt 
„ fez term of-her life, the N r in tayl to A. 
der in fee to one Broughton, and all theſe nles were er- 
| the 123 ; but theſe perſons were not parties to the Livery; 
the Feoffees, which had not any thing : Then when they make 
heir Letter of Attozny to make Livery of ſeiſin (not being ſeiſed of the 
Land) the Attozny-enely ts a Difſeiſoz, and ſo nothing paſſed from the 
if any right had been in them: and foz another Reaſon nothing 
by this laſt-Conveyatice out of the Feofkees, fo2/the parties to the 
las Conterance had notice of the uſe, and lo it appeareth by the ſecond 
the which makes mentjon of the firſt uſes, #6, ont 
5* py e in our Caſe, The Founders, of &beſq;uſes, i. the Ecoffos 
id the. have an intent to oberthzoto theſe uſes,, foz at the.com- 
2h the Feoltees might do jt: of themſelves 1 As it the Eoolkees: 
a Feoffmgnt:in fee in cönſidexation of 'mony to others Fenn 
| of the ules, now the ules are gone, and the ſecond coffees 
in Sale were-ſeiſed to their owa uſes. + J- well .know , That by; 
his Fedfment all is deve ſted out of the Feoffees, which might veſt in 
the yer to whom the uſe is limited; but here this uſe which was li⸗ 
Ii the ſecend; Wife, could not upon the limitation of it- veſt in 
ien; and therefoze it ſhall remain in the Feoffees who are yer 
pith it, and therefoze have intereſt in the Lands until al 
$/ be perfoamed 3 and therefoze-the ſecond Wife was 2075 
ncel to make her Entry in name ol the ſurviving Feoffee, 
tereſt which the Feoffees have in the interim, until the erecus 
all [the uſes, is a Fee-imple veterminable fa the whole intereſt 
d 03 dziven out of the Feoffees until the whole Truft be ac- 
hed i. until all the uſes limited upon the Feaffment are execu⸗ 
m have their full perfeqion. 
whereas it hath been alledged on the ather fide; That upon the les 
ment nothing paſſed out of the Feoffees, foz Which it ſhall} not 
Law their Livery ,' but chat the Attozny+hall be ſaid the fole 
win; As ta that I conceive, That whatſoever was loſt in the Fegffees: 
piled that Livery. At he in the Re ver ſion upon an Eſtate foz life 
Ane Charter of a Feoffment, and a Letter of Attozny to make Livery 
ty in withont wozps ad expellendas omnes, &c. if Livery be made by 
thereck, the Fee-ſimple ſhalt paſs : And he cited a Caſe which was ar⸗ 
a nr! all the Juſtices of England, repozted by himſelf 2 and 3 Mi. 
wy Dive vers Leaſes foz years were made of the Demeans of an Abby, at⸗ 
er the Reverſion was granted to the Counteſs of Richmond foz life, 
Which King Edw. 6. granted the Reverſion in Fee to the . 3 
Warwie 
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Warwick, who made a Feoffment of lt to certain Perſons 
elveft ſon and his wike- oz her Jopnture, wird a letter af 
Aiverp and ſeiün; the Attoney made Livery-a 
Feoffment and Livory, it — — 

in our Cale, 1 ſecond Feoffment, a DiTeiig is done fi 
wife, and vet the right or the Feoffees dot | 
wall not ve . Livery, vet 

ürmatien, r hey da de 1 in 


makefh a Feoffment tn 
5 de had not = time of 
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by obe Thurketrell aint Ed Tey, and Mary his 
[eng Robert omen hog ws, That Agnes Thur 


En 


EE ſo as the 


a ern nds prædict. 40 l. per dict. voluntst 
2 Agnes died, Robert made two Bonds to Job 
envozſed to pay 20 l. parcell of ſatd Legacie, within ay en 


utionis : Foz the ſecony Bond, ſee 46 E. 3. 28. by Finchden d Pe 
ſee theve, by Perſay, if my Wit be bzought boſoze the yay of 
2 pend in fit All after the day of payment, that 1 
good at all times the Defendant wad my Devtoz. Am 4 
p2incipall Caſe the Judgement was affirmed in the E 
and note, that the day of paiment vid incurre, pendent the v Veit. | 


_ — K f ** 
* — Lightfoot and Butler K nes and Smiths 
* Caſe. Caſe. 


6 


— 
1 es 


5 _ 
| 29 Eliz. In the Exchequer. 


1 
* 
* 
- 


6 a 7 £48. 292. 
XXVII. Lightfoot and Butlers Caſe. 


id in this Caſe by the @allicitoz Generall, That it one holdet h 
4 ; as of her Þanuoz, be ſhall not have the pziviledge of the 
Exchequer foz that cauſe; But if the King grants Tithes, and thereupon 
ner deth a Rent, nomine decimæ, and a Tenure of him, chere he ſhall have 
the pziviledge : Lhe pzincipall caſe was, That one of the parties claimed 
the Lands in queſtion as his Freehold, but holven of the Queen as of ſuch , , //8; 
4 Pant? ; And the other claimed it as Copy-hold, holden of the fame . 
; Ann the Freeholder did ſuggeſt in the Exchequer, That the de⸗ 
of thePannoz are npt indifferent, Clark Baron, At it be ſo,this Court 
have juriſdiction. Manwood, At the matter paſſe againſt yon wzong/ 
wherefoze may you not have an Alliſe? And the Caſe of Beaumorris 
citev(ut I remember not fo what purpoſe) i. The Paioz and Commu⸗ 
-palty of Benmorris, were Patrons of the a Chantry , and they and the Chan, 
try duet made a Leaſe foz years by Indenture, in the end of which was 
this Clanſe, In cujus rei teſtimonium, tam the Pꝛieſt, quam the Patoz and 
have put their common ſeal, and it was moved that there was 
not any ſeal foz the Pzieft,foz he could not have a cemmon ſeal with the maioz 
and Commanalty. Clark, Twentie men may ſeal with one ſeal, and they may 
dll al ſeal with one ſeal upon one piece of War onely, and that ſhall ſerve 
them all, if they all lay their hand upon the ſeal together. Manwood, 
Wen all'ſeal with one ſeal, but upon ſeverall pieces of Max. Gent; 
[many are parties to a Deed, the wozds are Sigilla omnia; which cans 
aptly ſaid in this Caſe, where all ſeal upon one piece of War. 
Ge fl | | 
pay 29 Elix In the Exchequet. 
VVXVXVIII. Barnes and Smiths Caſe. 


4, 
. 


1 of | Barnes, Executoz of Barnes, late Biſhop of London,bzought Debt - / 7/- 
i arrerages of Rent,reſerved upon a Leale foz years, of certain nes 
e io Smith, i. Mynes called Argil,and Pynes called Greenbourn and 
inc the Executozs oft Smith. The Defendant pleaded, as to par- 
Metinet, and as to the other parcell of the arrerages, That in the An- 
Nee Leaſe, there is a Covenant, That if it chall happen, that the ſatd 
4 ee | thindzed, Quo minus Mineriis, præd. gaudere poffic ; Chat then ſo 
web Rent Gould be deducted anno, to the value of the Pyne, that he could 
enjoy, &c. And he ſaid, that he was hindzed, Quo minus gaudere potuit 
eri prædict. &c, and iſſue was joyned, that the Leſſee could not en- 
Wc. and it was found fog the Plaintiff. . Jt was moved by Coke, in 
Ane Audgement, That here is not any place ſhewed,where theſe Þynes 
aas it doth not appear from what place the Uiſne ſhould come; as if 
Wantion;(as hers) the Plaintiff declares of a Leaſe made of Lands; 
alle'R. in duch a County, the ſame is not good. The iCue here ts, Non 
Putt fodere in prxdit; Minera de Gzeenbourn;foz the ſpace of ſeven years 
Wa half, from whence ſhall the Uiſne come foz triall of it 2 Not from 
2=nn where the Leaſe was made; foz no affinity oz neerneſſe is betwixt 
Mace where the Leaſe was made and this iſſue. But if the iTue had 
ite . That the Leſoz had not any thing in the Þynes at the time 
ih Leaſe, that might ve tried, where the Leaſe was made: — 
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exception was, becauſe that the plea is; Quod non potuit fodere 
5, 6, 7, 8. dimidio, 10, & 11. and that appears to be ſeven yearg angus. 
and the Jury finde that he could not digg, per ſpatium ſeptem anni. 
tum, without ſpeaking of the half year, and ſo they have not git 
Uerdig: And as to the firſt Exception, it was ſaid, If a thing be al 
plcading which is iuable, and there is not latd down any place; 1 
though that no iCue be joyned upon it, yet becauſe he bath peng 
other of his plea to it, Judgement given in ſach caſe ſhall be revert 
ſs it was rated, befwirt Matchew and Stanſham: @0o upon the 
UAſur p, tde Infozmer charger the Defenvant, that by way of copripy 
he hath recetvey fo much, and doth not chew the place, although 
joyned upon it, but they were at (ue upon another point, pet if 

in (ach caſe be given, it ſhall be reverſev. And in all Agtons uf 
where Requeſt is neceary, and the Plaintiff” ought fo 2 1 
plate of the Reque ſt muſt bs Hewed: and he ſaid, That ſuch tian 
tried where the Mynes Leaſed are; and here no place is alledges 
Mynes are, but onely in the County of Durham; and pet a Uiſne oft 
of Durham hath tried the iMue, which onght not to have been, but the 
ouhito have come, De corpore Comitatus. Clark Baron, If the 
ſoyned upon taklig of the pzofits, it all be tried whers the land i 
debet, v2 detiner; where the Leaſe is made. Coke, The iſe is, N 
fodefe; and that is locall; therefoze- it (hill be tried where the Weng! 
Manwood, Non potuit fodere, Non potuit gandere, are not lotall ; "th 
fodit, non gaviſus fuir, is locall, and ſhall. be tried where the 

and here it is not ſhewed how he was hindzed to digg, &c. and the Wo 
be de poſtatis, non de actu. Taufield, as to that which Coke hath ality 
the Miſne in this Caſe ſhall come, de corpore Comitatus, the (ame! 

foz Tuch a Uiſhe (hall never be, Vat where the (Cue is upon; | 
hamlett, 93 place known : In andther Caſe, the trtall all be, % 
Comitatus, as in a falſe impziſonment the Defendant juſt iftes, that Wy 
mon voyce and fame was, that the Plaintiff comitted ſuch a 

Lhe Plaintiff traverſeth the common voice and fame, there the Wil 

be, de corpore Comitatus, 11 E. 4. 4, and 5. and ſee alſo 25 Elia. 

of Gynne and Conſtantine repozted now in Coke, 6 part Dowdales 

As tothe defect in the verdic foz the half year, the Recoꝛd is not ſu 
Nec ozd is, dimidio anni decimi, & undecimi, and ſo two half 'yra * 
Wwhele year, and ſo there is but ſeven years in which the diſk 

polen to be done. See as to the Mine, de corpore comitatus 

4 Wine 27. Ansther Exceptien was taken, becatiſe that the N 
is, That the Leaſe was made at Durham, in Comitatu Dunelm 
ſap alſo in Selberg, fo2 ſuch is the name or te County Palatine z 
it was ſaid, That every Writ bf Execution whith'goes into the El 
latine, is direget Bpiſcopo Dunelmenſi, & Ca cellario ſuo, quod d 
datis Vice: Com. ſuo, &c. And Darbam was called Selberg in anti 
and he name of the County Palatine there, is commonly Dunelm & 
and their pleas there entred ; placita coram Jufticiariis de Dunelm. &$ 


2 4 


90 „ 


but the ſame is amongſt themſelves onely, and all diregtons f 
them are Epiſcop. Dunelm. without mention of Selberg, and u f lh 
thewed to the Court ts that purpoſe and intent. Manwoo#/ weve 

frelle,and iffint rein arere ſhall be tried where the Leaſe was nde! 

What is true,fo2 by the (lint) the plea befoze'is Waved: And fee HI 
Where an id ue is to be tried in Lincoln, oz ſach a town, which is a Fans 
the Venite facias Mall be of Lincoln, &c. and not de vicineto de L 
then the Jury ſhall be a« well of the County adfacent, as rl 

witch ehe Serif of Lincoln cannot vo: but a Venire fatias de MN 
Briſtow was awarded good + And if in the caſe at Bar; the Deen 
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— te Defendant had entred inte part of the Mynes. and ſo 
his Kent, upon which they are at iſſue ; that, by Manwood, ſhall be 

1 2 Jorp, de corpore Comitatus. The iſſue here is, If the Defendant 
enjoy thoſe @ynes, Secundum veram intentionem dimiſſionis prædict. 

ogy co referred fe the Deviſe which was made at Durham, and there it 
A trighle. And afterwards, at another day it was holden, That 

al the (ſes re Jeofailes; but as to the want of place, the ſame was holden 
bes matertoll Exception. Dee the Caſe of Bynes, Plowd. 337. Exception 
ow taken to the Infozmation, becauſe it is not latd down there in what 
Cowon m Hamlet Newlands lay ; and it was holden, the ſame had been a ma⸗ 
, if the Defendant had demanded upon the Jnfozmation in 

which caſe there is um triall by Aut p. Sec. and he ſaid, Miſnoſmer ſhall be tried 


the 


if gow there be not any other locall thing ſaid which might dzaw the triall 

it hall be tried at Durham where the Leaſe is made: An Infant 
u aLeaſe foz years, rendzing Rent, and aftewards re-enters, and avoids 
jis Leaſe by reaſon vf his nonage, and Title is made againſt him by the 
Leaſe, um which he pzetended nonage, it ſhall be tried where the Leaſe 
(nas wade; and afterwarvs Judgement was given foz the Plainttf. 


Paſch. 30 Elix. In the Kings Bench. 
XXX. Roſſe and Mor rices Caſe. | 
— Roſſe was Plalutitt in a Replevia againſt Edward Morrice, 


George Manly Defendants, who- made Conuſance, as 1Batliffs to 

Veſton- The Plaintf@ declares, of the taking of two Geldings, 

wheemb. 29 Eliz. at Nayland, in the County of Suffolk, ia a certain 
pacecalled Nayland- Court · Meadow, And the Conuſance is that the place 
white nas the Freehold of the ſaid Jer. Weſton, &c. The Plaintiff in bar of 

the Canſance ſhewed; Tpat long time befoze, ir Chriftopher Danby was 
leiſed of 36 acres of Meadow in Nayland, whereof the place where, &c. 
lead the lame by Indenture to Thomas Calton, 19 Maii, 31H. 8. 
Habendum from the Feaſt of the Annunciation, 1553. koꝛ the term of 45 
was; Who, 1 E. 6. aſſigned his Intercft to Edw. Roſſe, the Plaintiffs 
Father, who, 1 Maii, the ſaid 155 3. eutred, and 11 Elia. granted his Jn 
wet tobBumford and Maſcal, who entred and were poſſeſſed. Dir Chriſto- 
pier Dacdy died ſeiſed of the Keverſion, 13 Eliz. and the ſame defcended 

to Thomas Danby his ſon and heir: 14 Elia Maſcal died, Bamford, 15 Eliz, 
Mues it tothe Plaintiff, Habendum from the 17 of March 1383. faz thzee 
has, which expired 26 Rliz. Bamford entred, and afterwards Thomas 
baby granted the Keverſton to Edw. Rockwood in Fee, to which the ſaid 
— ore Attoaned ; and the Plaintiff by fozce of the ſaid Leaſe, put fa his 

al c. The Plaintiff, Replicando ſaid; That long time befoze that 

Wy hadany thing, Jeofry, 1 zd Scroop, had iſſue of his body, Henry, 
IaKroop, and died; And that one John Guntwarby was ſeiſed of the 
laid ma of Nayland, whereof,&c. in Fee, and by his Charter, 25 E. 3. 
Wen Ge ſaid Henry, Lozd Scroop, the ſame, Ec hæredibus corpore ſus 
tba, who had ilue Stephen, who entred, and died ſeiſcd, having iNſue 

: hg entred, and died ſeiſed, haviag iCue Thomas, who entred, and 
| 34.7. ſuffereda Common Recovery to the uſe of himſelf and his Firs, 
*N Recoverers enfeeffed, Thomas ſciſed alſo of many other Lands, and had 
kit ar Jeofry, Alice, Elaabeth and Margery, and afterwards died 
Ralph, Logy Seroop entred, and thereaf did Enfeolf divers peiſons 

| | unto 
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unto the uſe of himſelf, and Eleanor his wife, foz their lives; am = 
males of the ſaid Ralph; and afterwards, the ſaid Ralph beim 
of the ſaid Charter of entail made, ut ſupra, by Guntwardy; 7 
viſed that the Feoffees ſhould be ſeiſed of the ſaid Pannoz of Nayh 
aſe of himſelf, and Eleanor his wife, foz their lives; and if they vie 
ilſne of the body of the ſaid Ralph, the ſaid Jeofry then living, thati 
Feoffces ſhould be ſeiſed to the aſe of the ſaid Jeofry, (being dis 
his life, and after his deceaſe, ad uſum Rectorum hæredum in perpg 
cundam antiquam Evidentiam inde ante factam; with an averments 
ſaid Ralph, at the time of the ſaid Deviſe, and of his death, was pg 
the ſaid Charter of Entail made by the ſaid Guntwardy : and t; 
Charter was the moff ancient Evidence of the ſatd, concernit 
Mannoz. Ralph died without tne poſſefed of the ſaid Charter by 
Feoffees were ſeiſed of the ſaid Pannoz of Nayland to his uſe fog 
after to the uſe of the laid Jeofry foz-life, and after his deceaſe, of f 
heirs of the body of Henry, Lozd Scroop, lawfully begotten, by x 
ſaid De viſe, and the ſaid Charter, and of the reſivue of the Wann 
uſe of the ſaid Jeofry and his heirs, Eleanor died, after whoſe 
Feoffces were ſeiſed of the ſaid annoz of Nayland, to the u 
Jeofry, right heir of the ſaid Henry, Lozd Scroop, of his body begat 
of the «ther lands to the uſe of the ſaid Jeofry in Fee: Jeofry die 
iue, by which the Feoffes were ſeiſed to the uſe of the ſaid Alice, E 
and Margery, Cofins and heirs of the body of the ſaid Henry Scroop, 
of the heirs of the bodies of the ſatd Alice, Elizabeth, and Margery, 
begotten, by reaſon of the ſaid Deviſe and Charter, as to the a 
of Nayland, and of the other Pannozs to their uſe in Fee; Andaf 
the ſaid Alice took to husband, James Strangways, who had iſa 
Elizabeth took to huſband, Fitz Randolph, who had iſſue Elizabeth; 
Agnes, Alice: Margery took to huſband, Danby, who had iſſue, @l 
pher Danby,named in the Bar, and afterwards all the ſaid huſbanyy 
wives died, by fozce of which the ſaid Feoffees were ſeiſed of ane 
ſaid Bannoz of Nayland in thꝛee parts to be divided, to the uſe 
Thomas Strangways; and of another part, to the uſe of the four da 
the ſaid Elizabeth, and her huſband Firz-Randolph, and of anothe 
to the uſe of the ſaid Chriftopher Danby, and of their heirs in Ti 
the other lands to the uſe of them in Fee, in degree of Copercinar 
beth, the eldeſt daughter of Ficz-Randolph, took to huſband Shirle 
thy her ſiſter, took to huſband, Eſhe: Agnes took to huſband, 
Alice took to huſband Draufield. Thomas Strangways had ine, Js 
died. And afterwards partition was made, by which, to James . 
were allotted lands in Kent, and agreed that the Feoffees ſhould h 
the laid lands to the uſe of the ſatd James and his heirs, and to not 

To Sberley, and Elizabeth his wife, lands in Eſſex were allotted, al 
upon the partition, that the Feoffees ſhould be ſeiſed to the uſe of 
in Fee, &c. And to Danby the ſaid Pannoz of Nayland, in tail, by! 
the Deviſe and Charter afozefaid, as to the ſaiv Wannoz of Naylan 
other lands in Fee. And afterwards, 23 E. 8. notice was giv 
Feoffees of the ſaid partition, and averred that the partition was 
and that the Feoffees were ſeiſed to the nſe of the ſaid parti 
27 H, 8. and conteſſed the Leaſe made by Danby to Calton, and 
ſignments let fozth'in the Bar to the Avowzy, and further the 
Thomas Danby entred upon Roſſe the Plaintiff, and enfoffed A 
who enfeoffed Wefton. | 08 

Coke, foz the Plaintiff, The Caſe is no moꝛe; but where a man! ; 

a ſon and a daughter by ſeverall women, and Deviſeth his Lande MN "by 
and the heirs of the body of the Father, lawfully begotten, in him . 
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ane ir Pl was in jeofry 
at ” x Toh And t thee Caſes were tnchens 3: Ro. 
1 Jobn evile took to Wife Roberge, 
ge, & r he n quas 
piz procreaverit; e Bock is, pat 
ng Robergiæ & beredibus ipſtus N 
2 F obergiz procreaverit , Et quz poſt mortem prz- 
Tho R. 5 red dict. Jobannis Mandevile, & bæredis 
a ale corpore dicto Roberg æ per dic Johannem procceat. &c. 
Wit awarded good, which Coke denped to be Law. Any 
Ca of Dyer, 4 and 5 P. and Ma. 156. A. gives Lands to one 
eme yer thereof rectis hæ redihus maſculis de corpore dict. 
we procreat . remanere inde recti hæredibus dict. A. wiok bath iſſge 
wont, A. A. vrth the eldeſt San hath ine a hter, and 
ive male: And he concetved firſt, That in this caſe't 
ſ the Rematnder in Tal to the right Beirs = of 
foz the Donoz caanot make his own right Þeir aÞarch3- 
parting with the Fee-ſimple gf his . But admitting 
mm is good, he latd ine are to conſtder, Af this'entayl to the Sg, 


\ and commenced in the poſſeſſion-of the Dan. when 
mw "LE eee he ec 69 "he te ll ot vw» 
ah 4 L ben a „ 1 bn noob that 
Pc n apts 
Io ere th condition a entfee tha al g 
1 the Don and Meir of the wal mn tte and 2 5 


Haan her law ang and the 
{ty b ze any ſuch Gilt dye, ha (ſve, Aan the Pep 
the Land ta the han and Deir 0 erer 
ie 'f the body of the Father and 4 ag, the condition 
wall perfozimed : at th eldeſt San, a the Gift is made, dye 
ue, the Don ſhall inhe And in a Formedon in t 
N — upon ſuch a Gift the Writ ant * _ poſt mortem of t 
. 2d ipſum reverti debet; becauſe 9 and Wife obi- 
Ine berrede de corpor. ſuis inter eos exeunt. alſo the 
jon Saunders. But Brook, Brown, and Catlin * clear con⸗ 
+ nd he ſaid, that Bendloes @crjeant, Who repoateth that Caſe, doth 
25. hat Judgment was given in that caſe , "That the (Effate-tayl 
ind that the Danghter chould have the Lands, ann not the ſe- 
am d In and ſo he ſaid, That in the Caſs at the Bar, the Ee 
n; ; But he ſajy, That he conceivey that in the pzincipal caſe at 
br bs not any Tſfate-tayl at all, becanſe the wozds (upon ich 
2 pl is conceived) are intertain and too general, viz. [ſecun- 


CL. : 


1 


n Evidentiam, ] foz there might be p ancient 8 
cet may ertend to 13 ch cut off the Eſtate tal, as welt 
wa, 4a of Guntwardy. 5 4 That the Partition was 

Adden he Nees haba gaod 1 rn ports of the Lands, 

2 Got ue be made of an Uſe: And he ſaid, that he agreed, 
4 1 ct Pusband and ther of Lands, if. it be cqual, 
P 105 e the * ; becauſe they are Lanes late to . rtitian 
but contrary of an Uſe, foz that t Fra pcs . 
* = pzincipal Caſe, the Lond a9 entayled is allotted to the 


A, is not good but d e. and r 
thea the Leaſe a but pak gn ny do the Connfance is 


BW 1 
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1 nami Ce chem A 
them back to you again: and at ks — fo be a geen 


: 43 E. 3. 23. The King ſeiſed of a Pannos, fo, 
8 1 75 a vant by Eſcheat oz Conveyance, = 1 
e fache { one held the ſaid Pannoz befoze the Cl Ce 
the Ad Cop ſhall paſs withont ſpecial mentioning of itz c 
in our Cafe at Bar; This Will hath referente to the antclep e 7 . 
and it hall be as ſfrong as if he had ſet down the ſpectal u 
and to ancient Ebivence-befoze the Entayl it extend, ay” 
ſhould paſs, and then the Deviſe ſhould be voyd, cauſe to h 8 
the wozy Antiqua Evidentia ſhall have reference to the C. 
arwardy, foz that was an ancient Evidence — 
| : And he cited the Caſe of 40 E. 3. - the Provoſt "of 
Caſe, and conceived that the Eftate was not ſpent, foz that ft 
was in Jeofry, as the fee was in him. Lands ars given to e 
life, the Remainder fo the on in Tayl, the Ne malnder to the f 
4 the Father; the Father dyeth, the Capl and the Fee are inthe 
r the deat f_the Son without iſtic, the Lands ſhall 1 
thers n by deſcent; and not as-Putchaſoz. And in our Ca 1 
in in the Tayl, as right Betr of Henry; And if Jeofry dyeth wi 
his 1 7 of the half blood ſhall have the Lands, as in 
cited of 4 E. 3. but that call de in Capi by fozce of the T 


r 13 Tat in this cale here, the Partition was good 
e of Lands in ule, foz a man might c ac foz an Uſe it 
4 Partition 156. Partition of an Ab votoſon without K . 


Wit 35 by reaſon of the pdt betwirt them, and becauſe tt 


able to make Partition: And in our Caſe they are compellable 

in Chancery to make Partition; and 3 ding that the 
+ tayled' be allotted to one Coparcenoz onelp, a Fee to the 

vet thereby the Partition is not voyd, but borvable: As an 

Tenant in tapl is not vopd, but if the Iſſue in tayl accept of 
binde him daring his life: Do here; and allo by the death of the 
the Partition is not vepd, but voydable onely. :. * 

Clench, Juſtice ; Yow ſhall the Heir be ſaid ſeiſed of the 
which was allotted to his Father 4 Pother after acceptance and ug 

Atkinſon, Df certain part as Jfſue in tayl, and of other p 
of the Partition and atteptance. Quzre of that: Foz if it 2 
whole as fre in tayi, then the Leaſe is not voyd, but foz ſon 
be was ſciſed in tapl, and then the Leſſee is Tenant in 
Weſton, and then the Connſance is not good. 

Cooper, Herjeant elec; Bere wants certainty, fox the w 
ference are too general, and therefoze voyn, ad ufum tor 
without thewing of the Wonoz dz of tte Donee; and as 
by the ſabſequent yy” antiquam Bvie atiam 
foz that alto 16 incertais; fe tt appeaxeth upon t 
are divers E vidences of the lai Lands, as the Charter. o 

ery, an EN made 4 H. 7. 121 

e, non conſtat: and the ſaid defect 1s m way | 


| verments ; De was poſſeſſed a 
Entayl, at the 1 N athz and it is alſu not for 
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ate, 
ta Doni mani 


* age 

Ii te tame is an Eftate-tayl, then the Nueftion is, Ie 

dal? and if he be; then by dis death "ie jet 
fy 


wht to be mide of oh Deviſe accozding tothe intent of the Beller: f 
gs 25 A Lands are gtven to B. and his Heirs, if he hath iſſue of his 
ay aud il be dye withent iſne of his bovy, that the Land ſhall revert 
ind dis Yeirs, the ſame is a good Entayl; and upon the deat 
t — Tue, the Donoz ſhall re⸗enter: And ſo here althou 
en hzredum ] be intertain wozds, vet the ſamy ts ſuppiyed b 
ent words, viz. ſecundum antiquam Evidentiam. As, where 
po grants-to a $Pajoz and Commonalty ſuch Lt as London, Coe. 247 
= is a good Gant : : 2 H. 7. 13 And he conteived, That this 
Jo be ſaid fo begin in Henry, although he was dead befoze, 
nes inherit it, and ms it ſhoalt not be determined 
of Jeofry without iſſue; and in p2oof thereof be vouched the 
xeiten, Littl. $4, 8 2. foz in that cafe the condition could not be 
; umed, if the Yeir to whom the Gift was made in facto 
by parchaſe, and fo the Eſtate⸗tayl ſpent by his death without 
b he vouched the Caſe of one Shelley, That although the Heir 
d was not ever in dis Anceſtozs, vet he did not take it as 2 
3; tat as in courſe ot a deſcent 5 and he alſo cited Robridges Caſe. 
ek ds, the ſame Term, by award of the Court, Judgment was |, 
Wide Plaintiff, fon the incertainty of theſe wozds [ ſecundum an- 
iam | to what & vidence it ſhould refer ; and alſo ¶rectorum 
aman}/without Qewing whoſe Þeirs; i. of the Donoz, 03 of the Danee. 
Wray \chizf Juftice, ſato, It Qall be intended upon this Will, 
LR Veaning ot the Teffatoz was, {That the Lands ſhould go unts 
ing to the Law, acco2diag to all his E vidences which he 
vor d „and that is a Fee finiple ; and it ſhall not be intended. 
= We Lettatoz had ſuch a ſpecial — pr ne Deed made two 
Manzed ye n 0 


1 


2 Mb. 35 Elis, In the Kings Bench, for, 483. 


* . VXXX. Perry and Somes Caſe. 
—— of the- Church of $herring in Eſſex Livelled in the Spiel, 
wd 322 perry, fo2 the tithes 3f Tares, e en befaze they 
tag the.tithes of the Yerbage dt dy cattell, | 
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the an Pariſh there as nat noz. paſſire f 
cat aber hay uſop-to-he yilcharged of the tithes af green Wares: 
thep were rips: It, was holden by the Court,that the-fome was a gy 
and conſineration, fer the Parſon hath benefit thereby, fo2 otherly 
4 © acres could nat be plowed ; tas withont ſuch chitt to eat with th 
cattell the green Tares, they could nat maintain their plough cg 
the Parſon ſhould loſe his tithes thereof; and fog the tit 1 
Cares, he hath the tithes of 400 acres. There was a Caſe las 
the Lozd Howard and Nichols, where the (nit. in the @pirituall 
foz the tithes of Rakings and a ſurmiſe to have a Prohibition was g 
the Jahabitants had uſed to till and ſawe their lands, &c. and thi 
to bs diſcharged of their tithes of rakings after that the ſhack: 
away. And Coke, who was of Councel with the Parſon, dur 1 
upon it, but traverſed the Pzeſcription.. Wray, chief Juſtice, 
f meadowand paſture in the Parity, is the great matter here, 
any miſchief here, as if they had ſurmiſed, that foz wank: 
and paſture, they had eaten their meadows with their cattell; 
help by the whale Court, that it was a good Pzeſcription. - + 
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Trin. 30 Eliz. In the Kings Bench. ; 3 
XXXI. The Queen and Partridges Caſe, 7 


Ka Quo Warranto, bꝛaught againtt Partridge, Jt was 
Juſtices ; That a man might pzeſcribe, to hold a Leet oftener 
in a year, and at other days then are ſet fozth in the Statute of My 
ta, Cap. 35. betanſe the ſaid Statute is in the affirmative : Bat 
Attozney Generall ſatd, That one cannot pzeſcribe againſt a ft 
it was moved by him; If a generall Pardon be granted with gi 
ception in it, he which will have advantage of it, onght to pls 
thew that he is not any perſon excepted, foz otherwiſe the J 
allow him the benefit of. it, becauſe they do not know if he h 
excepted oz not; But if there be ſpeciall perſons excepted 
and no others ercepted, but ſo many perſons, there he need nd 
it; foz the Court may diſcern J. D. frem J. S. 8 E. 4. 7. vide 2 
If a man commits Felony, and alſo Treaſon, and after warts tun 
rall pardon foz Felony, but Treaſon is excepted, and the party is 
fo Felony : By Coke he ſhall have the benefit of the pardon; Pop 
trary, Foz he is diſabled by the Treaſon : See Cokes Taſe, 13 Bw 
401. he pleaded to ths Felony, the generall pardon by Ac of Pat 
and added, that neither himſelf, noz the (aid offence was excepted 
was agreed by the whole Court, That in a Quo Warrants, it 
cient foz the Defenvant to ſay, That ſush a Sub jeu hath lawtſull 
hold Leets without making title to himſelf; foz the Writ is, Quo\ 
be claims then. Andafterwards Judgement was given faz the: 
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- * Trin. 30 Eliz, In the Kings Bench. 
X XXII. Woodward and Buggs Caſe. 


vp 70odnard Libelled in the Spiritual Court again Bugg amd Nelſon 5. / 95 
W im Lithes of certain Lands, called Chriftian-Hill The Defendant oo Ni. 199 
fda Prohibition, and ſurmiſed, That one Prettiman was ſeiſed of the ſaid „9% / 6 
dun ia conſideration of 5 |. by him paid to the ſaid Parſon, it was ge, 26 5 

betwixt them, That the ſain Prettiman and his aCignes ſhould be dif- 
of the tithes of the ſad lands, during his life, And afterwards the 
tain Pretiman Leaſed the ſame to the Defendants, upon which a Prohibition 
was granted; and it was holden that the party need nat to make pzoof there- 
of within ſix months, foz it is not within the Dtatnte, becauſe a compoſt- 
tian with the Parſon : But now a conſultation was granted in the ſame 
| becanſe the agreement is ſhewed, but no need of it, the which cans 
not be any diſcharge ; but if it had been foz a time, i. Unica vice, it had been 
good, but contrary, being foz life : Alſo there is not an expzeſſe Gzant of 
tithes, but mely a Covenant, and agreement that he ſhould be diſcharge, 
nan which he may have an Acton, but no Prohibition : It was ſaid on the 
c fide, That although without Deed tithes cannot paſſe in point of in⸗ 

tereff; yet by way of diſcharge they well max. Coke, It was holden be⸗ 

twirt Penditon and Green, That upon ſach wozds, of Covenant and agrees 

ment, the party (hould hold the lands diſcharged of tithes, which was ve- - 

nied; Foz if the Gzantee of a Rent-charge will grant it to the lands 

hout Deen, it is not good; And there was of late, a Caſe betwixt 

' Weltbed and Pepper, where it was agreed betwirt the Parſon and one of 
Þariſh, that foz twenty ſhillings Rent per ann. the Pariſhioner ſhould 
ſcharged of tithes foz twenty years, it he lived ſo long; and it was 
Alden that no Prohibition did lie thereupon, a Fortiori where the Eſtate is 
"life: Gawdy, In a Caſe of Gzant of tithes foz life, a Deed ts requiſite, 
there it is but a Covenant foz money: Dee 21 Hl. 6. 43. Wray, It it 
dheemfoz years, it had been good, but here it is not any Contract, but one- 
Marge ſoz life, which cannot be during his life, without Deed ; And 
ſerwards the Kecozd was read, which was Concordatum & agreatum fuit 
nen the two parties, pro omnibus decimis, during the time that the one 
e parſon, and the other, occupier of the ſaid lands, that in confi 

tion of 51. The ſaid Prettiman and his aCignes, ſhould hold the ſaid 

nds diſcharged of tithes : Wray, The ſame is not a Contract, but Pzo⸗ 

ulle ; fo; he doth not grant any tithes, &c. 


Paſc. 32 Eliz, In the Kings Bench. 
XXXIII. Devered and Ratcliffs Caſe; 


* 
. 
>. 4 


[hd the Plaintiff declared, That he himſelf had bzought an Adion / 5 
don againſt one A. and had Judgement to remove; and a Capias 

Wen rd and iCned foꝛth, to take the ſaid A. in execution upon which, 

Non entus was returned, upon which, one of the ſureties of A. be- = 
ing in.p;ifon in London „under the cuftody of the Defendant, upon a a 
Nun againſt him, wag detzined in pztſon foz the ſaid Debt ſo reco- 

tered paint A. Seeundgn conſuetudinem Civitatis prædict. prout per re- 

ford. ejuſdem Curiæ apparet, and after the Defendant ſaffered the (arety to 

zune; Upon which there was a demurre ; The matter was, If the (aid 

werd Bas a pzifonier in Law foz the ſaid * as ſarety of A. 6 


: 
„ = 


Clark an GreetirysParfords 1nd Gardiners? "ar 


Caſe. 


\ 


the Declaration it is not expzeſly latd, that there was ſuch a tum 


* W 
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don, ut ſupra, but ouoly, Secundum conſuetudinem, &. And ſecany 
were two ſureties of A. and the one of them onely is detained ine 
Alſo!the cuſtom, as it is here laid, is not reaſonable; Foz a Scire fac 
to iſſue out againſt the ſureties, and they ought not to be taken ozh 
in execution pꝛefertiy; Foz the conditton of tye Necogntzanct 
is, That they bzing in the Wetenvant, if he be condemned a 
t; and now by this cutkome, the party whv is farety, being eu 
not plend the reteaſe off the Plaintiff, 02 the death of the Defend 
viſchay ge, as he might upon a Scire facias, which was agreed peri 
aud adſusged ac cezdingip. _ = 


Ir aig >. r Wes 
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Trim. 30-Eliz, In the Kings Bench. 1 
XXXIV. Clark and Greens Cfe. 4 


Ae upon ths Cafe was bzought foz theſe wozvs : He 
'Chixttming, Sorcerie, and Wiechicrafr ; At was moved, that 
were r might — 1 if the! 
aety were 8. means. And it was holden, 30 Ul 
Tele vetwint Sch and Mortier, that the wozy Witch ts not acttonab 
thorefo56, If a man be ted en the @piritaztl Court fo defer 
calling one Witch; a Protfbicion both not lie. It hath been holk 
an theſe wozhs, He went to deſtroy a childe in a womans belly, wy 
avis, and vet it is not Felony, but a great viſcrevit ; am theſe woph 
uſct Witcherafr, are not adffortable. And afterwarvs, in the pat 
Judge merit was gi den, Quod nibil capiar per Billam. And by 
Me be that the Pixrintiff pad the fozteifure of thoſe who x 
Mefices, and ſo l{beth thereby. 


Hin. 30 His. In the Kings Bench. 
XXXV. Harford and Gardiners caſe. 


[? an Action upon the Caſe, The Plaintiff declared, That the Del 
in confiberation that the Father of the Plainfiff had imployed hi 
abet the biiſinefle of the Teffatoz of the Defendant, to the grea 
the Teſtatoz; and in conſideration of love and affection that the 
boze to the Plaintiff, pzomiſed to give unto him 1001. Curia. 
not a conſideration, upon which an Action can be grounded; the 
friendſhip: Wray, Ik the Plaintiff declares, That the Dekendan 
ſideration that he was indebted unto the Plaintiſf in divers (a 
money, and pꝛomiſed to pay him 10001. it is not good foz the inte 
Alſo the Conſideration here, was paſt and executed befoze the pzow 
and ndthing is done by the Won. And afterwarvs Juvgement Ws 
atainft the Plaintiff. | - 


—— 
* 
4 


Mich. 31 Eliz. In the Exchequer. 11 | 
XXXVI. Clarks Cafe. Wh | 


DRidget Clark was indebted to Archdell by Obligation; and 
the delivered to one Andrews certain Yogtheavs of Wins 9h | 


E-HFI 5 1H 54:4 
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Caſe. | 
e de dabito badi de: afterwarns the Dbligation of Clark 


de 

the Queen tua the Debt al Archdel: Andif the pzoperty 
—— M tue wers altered by the IF of 4 to Any 
of © ſoo the allcnment'? was the queſt ion, y 
2 wollic ito: General; The pꝛopertp is not altered; foz the Bap⸗ 
might babe an Action: of Account againſt Andrews befoze he bath deli⸗ 
athens abr aceaving to the Bartment but if he hath delivered them 
aer. the lamm in a good har in Account: But if one be accountable fo me 
ume Bayiwonk, and altetwarda J cequice him to bapl. the goods over to 
x. the ſame bo net in bar of: the Account, but is a good Plea tn diſcharge 
1 Accanuk hfooe Auditozs,' fog that is matter after the Baylment, not up⸗ 
a the Bayhnwont- If Goods. bs barten to bayl over upon a conſideration 
ecedend-an-thopart of bin to whom they aught to be bayled, the Bavlez 
cannot coundermand. it, otherwiſe it is where it is voluntary and without 
conſideration; bat where it is in cant deratian of a Debt not countermand⸗ 
this ; contrary, if to ſatisſte the Debt of another, we | 
. Manwoed; chief Baron: Where the Debtoz of the King, is ſuEicient, 
ther u Dent due to him ought not to be aſſigned to the ing, but onely 
Dedt is doubtful, and that was the ancient courſe : but now at 
thiszapmany ſeem and are accounted to be rich whq are not, and therefoze 
omnis ratio tentanda eſt to recover the Debts of the Bing. But as to the 
cube us, Bridget is Gxecutrix to her Yusbandi, who was indebted to 
krchdel, and the deli vered the Goods to Andrews te ſatisſie Archdel, and 
that befoze the ACigament. 'And J conceive that the y2aperty of the 
enn is altered: fog, as the caſe ts here, Andrews was Surety fog 
c&, and had a Counter-Bond of Clark to ſave him harmleſs. If I by 

p, anddeliver Plate foz the ſecurity of it, the general moperty 
lame, yet the Baylee hath a ſpecial intereſt in it, till the Maup is d 
"If Goods be delivered to A. to pay to B. A. may ſell them. An Executoz 
of the Teſtataz, and he with his own Ponies pays the Debts 


of the Teſtatoz, he Hall retain the Goods, and the pzaperty is altered. 
Indhere in our Caſe, Andrews might by vertue of the Baplment ſell the 
Gun, and with the Mon pay the (ain Archdel. And afterwards Judge 
ment was given, That the pzoperty of the Goods was altered. 


31 Eliz. In the Exchequer. 


wh XXXVII. Norris C fe. 


[ an Infozmatian upon Invaſion againft Norris and others concerning 
Folly John Park, the Defendants pleaded in Bar a Deſcent : Jt was 
Aden cleariy by the Court, That againſt the Queen a Difcent is no Plea, 
w any Title againſt the Queen, becanſe nullum tempus occurrit Regi: 
witer Qhall Lacheſs be imputed to her: fog the poſeCions of the Queen 
hege, and it is not reaſon that ſhe Chonld be bound oz tyed to look to her 
tonterning her poſſeCions, z to incur any damage in default there- 
of; ſyhe is to intend and manage the publique affairs of the Kingdom 
ad Kite, It was allo held by the Court, Chat in pleading of a Leaſe fog 
re Feettment, the party needs not to ſhew the place where the Leaſe oz 
Feoffment was mane. 
Popbam, the Queens Attozny, took Exception to the Bar to the Anfoz- 
mation, That whereas in the Infomation Title is made to the Queen, 
concludes, prout patet per plurima Recorda & memoranda Scaccarii 
e Defendants have not Traverſed it by ſaying, * hoc quod habetut 
| tale Recordum: To which it was-ſaid by Harris and Savil, — 
jeants, 


+ þ oft — ů 8 _ — 


Robi ſon und dae E. 


Lenne, That it a ſpecial Recozd had been alleged in certaim m 
ght to have taken Tuch Traverſe; but here it being in che 
we onght not to traverſe at all. Manwood, Becauſe the Au 

general, i. ut patet per plutima Recorda , do the Traber 

be alſd. | | 1408 0 
Another Exception was taken fo the Bar, becanſe in the 2 
the Title of the Queen is ſet fozth: and the Defendants ple. 
long befoze the Intruſion A. was ſeiſed in Fee, and enfeotked R 
ſeiſed, Ec. where it might be that the Title of A. was mean beth 
Title of the Queen and the Intruſion : whereas by Manwood an 
they onght to have ſai, Diu antequam the Queen was ſeiſed, K 
fed, #c. Savil and Harris, At which Chould fo plead, we. Chouly can 

the Queen once had a Title, and that is not true, which Manwog, 

foz by ſuch Plea nothing is confeſſed. And it was ſaid-by-fon 
where in the Bar the Title of the Queen is confeſſed and a bon 

the Defeindant ſhall ſay, Diu antequam the Queen had any things 
wife not. And it was holden by all, That in ſuch caſe; a Feoffw 

be an induction uato a Traverſe, but not a Deſcent, And by 

is a general Rule; as well in the caſe of a Subject, as inthe ts 
Queen, That nothing can be an Inducement to a Traverſe,! 
thing as is Traverſable ; and here the Deſcent induceth the Tra 
ing not Traverſable in this caſe. Alſo it was holden, That tw 
where the party dyeth ſeiſed needs not to be ſhewed in pleading a Dil 
And afterwarss Manwaod at another day, mutata opinione, conteths 
That as to plurima Recorda, there needed no Traverſe, althoy 
were many pzeſidents to the contrary : Diu ante tranſgreſſionem 

is a good Plea in Treſpaſs in Caſe of a common perſon, not in 


Caſe, diu ante Intruſionem, &c. 
4 f 
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31 Eliz. In the Exchequer Chamber. 


XXXVIII. Robinſon and Robinſons Caſe. 


N the Caſe betwixt Robinſon and Robinſon in the Exchequer-C 
by Engliſh Bill concerning the Manno of Draiton Baſſet; $ 
vant pleaded in Bar a ſpecial Plea, to which the Plaintiff re 
afterwards the Defendant, when he ſhould have Rejoyned, wou 
linquiſhed his ſpecial Plea, and pleaded the general ACue, . 
Manwoed, In the Common Pleas, and Kings Bench, and in t 
Common Pleas in the Exchequer, befoze the Aſſue jopned, the Dy 
might relinquiſh his ſpecial Plea, and plead the general Iſae; 
Pleadings there are in paper until Je be joyned, and theref 
time befoze Iſſue joyned, the Plea might be withdzawn : But inf 
cery, Court of Requeſts, and here, all Pleas put in are in Parc 
filed; and therefoze it cannot be ſo done : and therefoze here, l 
be once ingroſſed into Parchment and filed, the Detendant c 
quiſh his Plea, and plead the general JCne ; contrary, where thi 
pet in Paper. * 
Gent, Baron. That if upon the Plea in Paper an Cue be off 
an Abſque hoc. &c. the other party cannot relinquich it, although 
in Paper. Put afterwards the Barons asked the Clarks, -what 
courſe in ſuch caſes : who anſwered, That if the Plea be in 78. 
and upon the File, it ſhall never afterwards be taken from ok 
but with the conſent of the parties, and Ozder of the Court; A 


4 


2. 


— — Geary 2 


f m_ Caſe. Caſe. 


. afſent'of the reſt ot the Barons, gave a Rule 


| —— to the Replication, 03 otherwiſe a Nihil 
5 ir to be 


entered. 


- 
* 
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31 Elix. In the Exchequer. 
XXXIX. The Lord Cromwels Caſe. 


the Land Cromwel upon the Statute ot 3 3 H. g. faz levy- 

1 e 2 A Debt came to the Queen by Attainder at 

which an Extent iCned againſt one of the Ter⸗tenants 

2 77 Abt, and nat againft all: Jt was moved, That upon a 

Statute, all the Ter-tenants ht to be charged; But 

jon of divers, That ſuch a De h cometh to the King 

þ we s not within the ſaid Statute; foz although the Attainder is 
& gat, yet Debt by Judgment lt cannot pzoperly be (aid, but 


9 ai recovered by Judgment. And that was the of 
Lm Nan e a abe 8 to Heron 1 the Lad Williams, e the 


ao —— . ä 
Hill. 29 Elia. Rot. 631, In the Common · Pleas. 


XL. Mace: and Duntons Caſe. 


EjeRione Firma the Cale was, That one Machel ; Alderman of Frs. 285, 
= was ſeiſed and Leaſed foz years, with clauſe of re-entry ta; O £4: 74 
of ent; and in the Andenture of Leaſe there weredivers . 5 
Toby 0 60 on the part of the Leſſee : And afterwards the. ſaid. Machel hy 1 2 
Wai willed, That the Leſſee ſhould re tun (he LA Dolce tas thir- 
debe years. reckaning the ygars of the fir t expired as parcel of 
ater of thirty one years; vielding like Kent, and under ſuch Coe | 
i phe Lellee N and by the ſame Will devifcd 
the e 2 over to a ſtranget. At wr u money «+ If here the Leſſes 
2 w intereſt accrued to him by the Will + If it ſhall veſt 
as an fnteraft by it ſelf, oz that bath Eſtates, as well the-fozmer 
; Eſtate fa, years deviſed. by tbe Will, would be united by 
en Hurtender? A r matter was, becauſe that the Deviſe is viel- 
<a if, and under ſuch Covenaats, dc. Now becagle the — 
LED 2 was, Lyat the Deviſee thould hold. over the Land foz the 
888 befo2e.; If here the Law ſhall give conftrudion 
Nn as neer the intention ot the Deviſcz as it max be: and (o 
4355 8 of the El ill ta amount to a condition...» But by the Dpi- 
0 whole Court, The words of the Deviſe cannot make a. Cen- 
| 407 a Condition is a thing odious in Law, which ſhall not be cre⸗ 
kae ſaffictent wozds. Another matter was moved, If the Fees 
Would paſs by this Deviſe in point of Reverſion, oz Remainder : 
. better Dpinion-of the Court, it wall paſs in point of Rever⸗ 
ſion; fog if it — be a Remainder, then the Rent which is reſerved 
upon the Leaſe- by the Nu ill, Gall not be jucident toſuch Remainder, and 
kamm the Law d (hall quatifie t into a Fee-lmple. Anoth:r mafter was 
; Admitting that the woꝛds of the De viſe, ut ſupra,are Condition, Jf 
inthis Caſe there de a G2antce of, the Re verſion intended within the 
ebnet 8, As.A:feiſcy of Lands br: Fee, deviſeth them ta n. fan 
$ Rent, with clauſe of Keyentry; and dy the _— 
de vile 


In the Common? The Queen rvy Collet n 
Pleas. 5 Jordans Caſe. 8 brew bunte Caſe, 


de viſeth the Keverſion to another: Ik becauſe: that it was 


De viſoz a Reverſion. oz a Condition: If the Deviſee. be iin 


Statute to take advantage of it? And the Opinion of tha u 


was, That the Deviſee of the Fee-ſimple ſhould take advantage 


Condition. - 


XLI. Trin. 29 Eliz. In the Common Pleas. " 


A. Juſticies {Mued fozth to the Sheriff of H. foz the Det 
the ſame Plea'was held and determined befoze the U 
the abſence-of the 'Sheriff: Jt was moved by Puckering, & 
Writ of Error dz à falſe Judgment lieth in this Tale 2 A 
ved bythe Juſtices, ” t the Sheriff himſelf i his perf 
Plea of a Juſticies ; and if he make a Pzecept 0z Deputafit 
it is meerly vopd: 34H. 6. 48. Dee the Caſe there abzid 
161.0 And a Juſticies is nat an Dziginal Writ, but a « 
Sheriff to hold Plea above 40 5.'-And upon a 
Jeſticies, a Writ of falſe Judgment lieth, and not a Writ ok. Eg 
7 E 4. 23. And it was the Dpinton of the Lozd Anderſon, Z 
ent given in * nn Cale was ntterly' voyd, & e 
dice. 4 


— 29 Eliæ. In the Exchequer. 
XLII. The Queen and Jordans Caſe. 


An Infoziniatiin was exhibited in the Exchequer fog the Jad 


the Executozs of William Jordan, Sut vepoz of the; Dz 
and the Erecntozs of Jobn Bowland, Deputy of Ambroſe Earl of 
Malter of the Djbiance, xc, In which was (et fozth foz the Ques 
certain Powder, Pellets, and other furniture of War, cam: we 
of the ſaid Jordin and Bowland, in reſpec of thetr faid & 
vilne of 40coo0 |; and ſhewed how much came to each of 
ſpet iu charge incertain, per quod. onerabiles & computabilesD 
gin# devenerunt, nec tamen computum unquam inde reddiderugty! 
dere voluerant, ſed bona & catella prædicta ad uſus ſuos prof io 
terutir, in deceptionem dictæ Dominæ Reginz, &c. The Defen 
ed Not guilty, upon which the Queens Attorny did demur in 1 
the Defendants hive anſwered onely to the Converſion : in 
though they have not converted, pet if the ſaid Goods have cot 
bands of their Teſtatoz, it is ſufficient foz the Queen, ar 2 
ate chargeable to the Queen foz the ſame: And the Opir yr 
Barons was clear, That the Defendants: ought to an 
N 6 te. N : 


f 


0 © 4 Ty 
o 


XIIII. Collet and the Bayliffs of Shrewsburies e, 


thy 
[ N a falſe Impziſonment, the Defendants jn{fified by pie 


That they hade uſed, if any perſon within their Town: 5: . 


l againſt the Bayliffs of ve laid Town, 03 any 


Tſe 29 Eliz, In the Gn 1 i, g | 
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— ade * 


pay | 35 
Lors caſe; $ 


— — — 
— Dont — — 


| ig a jn the Comn on 
Pleas. . 


Ts ts commit ſuch a perſon to Pꝛiſon fo2 the ſpace of a day oz 
Fade it the leatt, at their dilcretiuns: And chewen further, That the 
mz! did mil / veha ve himſelf, cam factis quam verbis, againſt the Mar⸗ 
— if luch a Pyſterp in ths laid Town, c. And when the 15ayliffs, ſuper 
Querimoniam is inde factam, ſent foz the Plainti „be would not come 
to them bat miſ-behaved himſelf againſt them, tam dictis quam faRis ; foz 
which he did tommit him to Pzilon, ec. upon whirh there was a De- 

And afterwards Judgment was given foz the Plaintiff, becauſe 
ole P zeſtription is not good; foꝛ it is too large to tmpziſon Subjects at 
their d ; Alſo they have ſet fozth the Difence of the Plaintiff ge⸗ 
erally; i. Piſhehavioz, tam factis quam dictis, without alledging any 


ſpecial Pildemeanez in certain. 


II. Paſe. 29 Eliz. In che Common Pleas. 


Leonard - 


fe 


laces Caſe. 


v3 #1 
* LC 


r was holden by the whole Court, 
[fans x, L will 

1 i 

the name 

lying 


g. v1. 


Caſe: | 
boy's . I * 8 yy 4 viſe T 52. Le 
ee the Caſe was, That Lands were deviſed to the Father ot W4. 9 
Nedant, and to bis eldeſt Iſſue male, de corpore ſuo a A 2 8 8 15 
y Demurrer it was — „That by OW no Eſtate . 76 
wWan'Tfate. foz life unto the Father of the Defendant, the Kes | 2, a 
Whisceldeſt Don fo; life, ſo as no Eſtate of Inheritance paſſey 6. 85 
therefoze puniſhable foz Waſte, 5 


Hill. 33 Eis. In the Common Pleas. 

XLVI. Cobb and Priors Caſe. | 
k Cee was, A man deviſeth his Lands ta his Mike during the 
-wlngity of his Won, upon condition, That che ſhall not do Malte 
minozity of her ſaid Don, and dyeth: The l iſe takes a Yuſ- 


reth - the Pusband commits. Waſte : It was holden by the 
„Thpat the lame is not any bzeach of the Condition. 


$111; 22: N : > 


Mich. 


Re TT Rr 2 
e v and | 
. Caſe. | 


7 


7 Atthews Salway, bought a Writ of Right againſt Luſon, a 
(6/00. M — & 200 act. jampnor. & —— T 
0 was taken to the Writ; becanſe that jampnor. & brueræ, were coupled 
where they onghtto be diſtinaly ſevered ; as ſa many acr. jampnos 
many acr. brueræ, althongh it was ob jeded on the part of the Den , 
in maintenance of the Writ, That in the Regifer, fol. 2. the Wi 
is, Redditu unifis libræ Mac. & Obed. i. Mace and Cloves toneths 
out diſtinction og ſeverance... And it was ſaid in a Writ of Right; ww 
to follow the Regiſter, and therefoze a Writ of Right was abated, be 
the wozd Pomarium was put in the Writ, foz in the Regifter, there a 
Writ,and the wozy Gardinum campꝛebhends it, But in other Writ, alk 
of Entry,&c. it is otherwiſe : See the Caſe of the La Zouch 11 | 
An a Writ of Entry, Sur Diſſeiſia-mille acr. jamphor,. & bruerz, Sits 
ception was not allowed ; foz it maybe, that jampaorum & bruerg 
miſcyaufly, that they cannot be divided: And fee 16 H. 7.8. ami 
ren which tho N 2 a the Kegiter, fo as they cha 
opinions, confozmable to ſter: Another exception was t 
Writ, becauſe the Dgmandant demands duas partes Roda te | 


Fozeſt of C. any. the opinion af the whole Court was, tha 
ought to be Officium cuſtodiæ duarum partium de „ kn 

partes cuſtodiæ, As Advocatio duarum partium Eccleſiæ, not 6 
advocationis: .anather exception was, becauſe the Writ was, 
res, &c. in thzee to be divided, whereas it ſhonld be dive 
dividend, foz dividendum is not in any Writ but a Writ 
on, And by Windham , The parts of this Dffice are divivey 
Quod Curia conceffit : another exception was taken, becauſe in 
it js not ſet down in what Town the Fozeft of C. is, (o as the 
not know from whence the Uifne ſhould tame; foz no Venire thalll 
neto Foreſtz, ag de vicineto Hundredi, & Manerii; and that u 
be a materiall exception : Another exception was taken, beta 

of Right voth not lie of an Dffice; foz at the common Law. 


not lie of it. but now it doth by ide Statute of Wek. 2. 


rum tenementum, but the party grieved was put to his Quod — | 
And of this opinion was the whole Court. hy 


Hillar. 31 Flix. In the Common Pleas. 
XLVIII. Johnſon and Bellamys Caſe. | 


uu 82. 8 Ejectione firmæ, It was found by ſpeciall Uervic, That g 
| was ſeiſed of the Lands, &c. and by his ill Deviſed the ſa 
his wife, foz lile; and further he willed, That when Richard) 
halt come the age of 25 years, he choutd have the Lands to him i 
of his body lawfully begotten. Maſter Graunt died, having iſo 
who is his heir, Richard, befoze he had attained the age of 25 years, 
Fine of the ſatd Lands, with Pꝛoclamations in the life, and during 
of Joan, to A. Sic ut partes ad finem nihil habuerunt : and if this F| 
binde the Eſtate tail was the Queſtion; And the Juſtices cited 
the Lozd Zouch, which was adjudged, M. 29 and 30 Eliz. T 1a 
dilcontinues to E. and afterwards levieth'a Fine, to B. although 


——_— — — 


7 Jayes $ Sands and Scagnards2 
Caſe. Caſe. 


—=— aibil habueruat, yet the Fine ſhall binde the entail : But the 
10 Bar argued, That there is a great differrence betwixt the 
| e and the Cale at Bar; foz in that Cale, the ſaid Fine was pleaded 
canin + here the Kine is not pleaded, but found by ſpecial Uerdic 
Saat was ſaid by the Court, that the ſame was not any difference; 
the Fine bythe Statute is not any matter of Eſtoppel, oz concluſion ; 
Statnte doth binde and extinguiſh the Eſtate tail, and the right 
and Fines are as effecuall to binde the right of the entail when they 
—tofeciall Verdict, as when they; are pleaded in Bar: And by 
an. Callaterall Tarranty foumd by Werdic, is of as great fozce, as if 
and in Bar, And afterwards Judgement was given, That the 

was utterly deſtroxed and extina. 


— 


Win. 29 Elia. In the Common Pleas. 


1 


XLIX. Jayes Caſe. 


mit an Action! of Debt befoze the Bayoz of Shrewsbury, &c. and 
1an Dbligation which was upon Condition to pay money at 
aon g iue was there joyned upon the payment. And it was moved 
wir ould be tried, viz. Af it may be removed by Certiorare into 
. and thence by Mirtimus into the Common Pleas, and from 
wee (ent into London to de tried, and when it is tris, to be remanded | „ v. 
*toShrewsbury to have Judgement: See 21 H.7. 33. Upon voucher ”/ 
County Palatine of Lancafter, the Law is ſuch in matters reall; foz 
Mons cannot be ſued but in the ſaid County Palatine, but in perſonall 
eis otherwile, foz ſuch actions may be ſued elſewhere, at the plea- 
of the party; And thereunto agreed tbe whole Court: and although 
ers have been removed befoze, yet the were withont motion 
the Cope, oz.oppſition of the other party, and ſo not to be acconnted Pze- 
ws; See 3 H. 4. 46. abzivg'd by Brook, Cauſe de remover Plea 41. 
th, That a Fozrein Plea pleaded in London in Debt, goes 
diction ; but upon a Fozrein Uoncher in a Plea reall, the Plea 
bed in Banck by the Statute to try the Warranty, and after- 
var +, 
Ti. 29 Eliz, In the Common Pleas. 


L. Sands and Scagnards Caſe. 


h Er upon the Caſe, The Plaintiff declared, that he was pol⸗ 
ö fed certain Chattells which came to the Defendant by Trover. 
"Te Defendant pleaded, That heretofoze the Plaintiff bzonght Debt 
Wait the now Defendant, and demanded certain moneys, and declared, 

Ra Defenvant bought of him the ſame goods, (whereot the Agion is now 

lot the ſumme then in demand, to which the then Defendant waged 

ud had his Law; by which Nihil Capiat per breve, &c. was en- 

Inv demandod Judgement, if, &c. And by Windham and Rodes, 

The tame is no bar in this Action, fog the waging of the Law, and 

nel it; utterly diſpzoves the Contract ſuppoſed by the Declaration 

I Ui ation ot Debt, and then the Plaintiff is not bound by the ſup⸗ 

ck it, but is at large to bing this Action; and ſo Audgement was 

Mn ; "JAP | Trin: 


Martin Van Henbecks Spirtle Davie by . 
Caſe. 82 Caſe. . N 


LI. Spittle aud Davies Caſe. a 
* | ; | "yp 
Hen Hg. 3, I Ba Replevin, the Caſe was, That one Tork was ſeiſed of cer 
o in Fee, and by his Will deviſed par cell of his ſaid Lands, 0% 

Son in tail, and the reſide. of his Lands to his younger San lus, 

Provided, that neither of my ſaid ons, ſhall ſell a; auke ky 
Lands giveno2 bequeathed unte them by this m Mill, og da ny, 
any of the ſaid Lands, te the hindzance of their chilnzen 3 ine 
deviſe oꝛ means, befoze they come to the age of 30 years; and it 
Sons do lo, then my other Son ſhall have the poztion of my Lands ſow 
to his bzother, the elvelf Don befoze his age of 3b years Leaſed ie 
to him deviſed, ut ſapra, foz years, 22 the intent of the ſa(y 
The pounger Don entred, and he Leated the fame Land foz year 
his age of 30 years, Upon which the eldeſt Son did re enter, 
opinion of the Court was, that here is a Limitathanand not a4 
and here the re-entry of the eldeſt fon was holpon ut full 
Proriſo did not extend but to the inuuediate Tate deviſed, : 
them, and not to any new Eſtate, which did ariſe upon the lim | 
when the vounger Wen enters upon the eldeſt n by the laid Ll 
I his Eſtate, viſcharged of the Proviſo, oz any Units 
tained n * | 1 


Trix. 30. Eliz. In the Exchequer. : i | 
1 4 Martin Van Henbecks Caſe, 1-6 


eg | 


An Infomation was exhibited in the Exchequer, agaialt Mt 
Henbeck, erchant ftranger, uon the Stafute of 18 H. & { 
tonterning the gaging of veſſells of Wine, and ſhewed, T bat 
vant had ſold to ſuch a one, ſo many pipes of Mine, and that one of 
contain as they ought, 126 gallons ; and although they mere ſo 

the Defendant had not vefalked the pꝛice, &c. accozdiug to the war 
ſure, foz which he had fozfeited to the Queen, all the value of all 
ſo defective. Exteption was taken fo the Jnfozmation; becauſe the 
ſet down how much in every Pipe was wanting, as one,oz two gallai 
as a ratable defalcatton might be made accozving to the pzopoztion of 
of meaſure; But if the Infozmer had ſet fozth in his Infozmat 
no defalcation was at all, ſach general allegation af want of-1 
without other certainty, had beengoov. Aud the Caſe'was cited, 2g 
Lyfles Caſe, here the plea wants certatnty; oz where be pleat 
was ready to ſhew to the Tounceli of the Plaintiff his diſcharges 
nuity, 8c. and voth not thew what manner of diſcharge, as ralen(e; 
2H. 7. 6. in Dower, againft the heir, who pleavs in Bat, (8! 
Charters, without ſhewing what Charters in certain 1 alſo thun. 
enough of defulcation, when the time of paiment coines, und n 
Contrac; and it is not ſhowed, that the Vendee had payed ſai 
Egerton Sbllicltoz, contrary, When the thing vemanved is t. 
there it ought to be certainly ſhewed, vut contrarp, whers it gas 
the point of Conveyance of the Dffics ; aw hure, the thing 1a 4 
not in queſtion; foz be it moze oz leſſe, the Defendant ia to WetH_ 
all the Wine, and that which is to be defalked, is but an — Ah. 


as 
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Caſe. + 


——— ; 5 , | 

| tending to the payment of the fozfeifture ; As in Partri 
27. plow. 85. UWhoreupon the Statute of 3 2. H. 8. of 4 
6 Che Plaintiff charges the Defendant with a Leaſe foz years, made 
os nger> Without thewing für what term certain, and pet it was there 
wi enough, not withſtanding that the Leaſe was not to be fofeited, 
bat was Conveyance to the point of fozfeiture; i. the value ok the Lands 
af. 12. A Steward of a Leet was pzeſentsd, foz that he had ſuffered 
Sewers and Bakers to þake and bzew, contrary to the Aſice, pro 
one inde capiend. without ſhewing in certain, what Bakers, oz of 
whom he had taken redemption ; but nowitſtanding that, the Defendant took 
line upon the matter, Sc. And it is impoCible foz the Infozmer, to know the 
quantity of the full meaſare of every pipe of Wine, wyich doth not belong to 
him, but fo another, and'if the Law ne compell him to this impoſſivility, 
the {ptatats ould be ol none effeit. 3 E. 3. 363. In Ruſance fo2dzowning 
of þis lands, exception was taken; it was nat ſet fazth what quantity 
iam int it was unt allowed; Fog it is impeſſivie to know, to what depth 
elne ned, and hot much of the land was Dzowned ; o here, 
cannot know every ſpoonfall, cc. Aud be ſein, that the dc - 
to be at the time of the Contrac, 02 mithin convenient time 
le contrarv, Bere is a groat incertainty which is nut totberable in 
as Infuſuation, foz the quantity of the want is uncertain, and ſo likewiſe 
the quantity of the vefalcation , foe the want muſt be fourty, twenty, ten, 
lu n ane gation, pottle, quart, oz pinte, and in uch Aafqzmation upon 
ptall Laws, the matter of it aught tu be certainly he wen, Opoet ut ces 
cextadedycatur in jndicium, fo as the Court man ge theneof!:. as where 
is exhibited upon the tinte of Murx, That @tatute'ls, 
above 101. fox theloanof 1001, fag one year, he ſhall ſogteit 
talne ofthe p all here there onght tu be an uſat tuns Cantrac 
|. in the hunde d; and alto tide vught to brafaking; and it ia 
diſcover the ſubtilty of an Uſirer:: But at 'Jufogmatton be er- 
againſt an Murer, am that he tunk moze chen 10 l. in 
na, without ſhe wing bow mach, arch Anfozwantten ix atterly in- 
; foz the Jnfozmer ought. to let fazth the quantity u tho intereiſt 
| d pet the ſame is not to be recovered: Alſo if the Anfozmer ſetteth 
ous Contract, Cum quodam homiae ign it is inſufficient, 
17,18. At an Intozmation be exhibited upon the Þtatnte of Liveries, 
swellthe giver as the taker, ought to be certainly ſhewed, &c. Another 
was taken, becauſe the words af the Anfo2tnation are, Quz quidem 
zeorum aliquod, &c.” did lack, &c. But by Manwood, the ſame is 
ry. W herefoze Coke did not op doh fore open age bop 
=walcation of the pꝛice is upon the paimenk, and not belbze. IL. 
nee lym of ke lame kes one year, M no when J pay dim, he taketh 
Ihe hall not be puniſhed te the Contract, but per ha Bund chall 
tate of 5 E. 6. bf s, If the Amegma⸗ 
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Green and — George ap ws. a 


Caſe. cCaſe. 

: * — 
ment ſhall be upon the Contract, And alterwards Judgment . 
againſt the Inkozmer, becanſe it is not hewed in the | 
many Ueſſels there was want; but if nd ton hy but the wg 
Pinte, it had been good foz the value of all the Wine : and by 
that might have been well enough known by the Gauging how 
Ueſſel wanted, LS Mb, 


Mich. 30 Eliz., In the Exchequer, 


LIII. Green and Everards Caſe, | 2 


y- 


| þ Ejectione Firmz againſt Everard by Green, the parties wert oh, 
and the ſaid Green challenged one of the Jurozs, and alſigngy 
becauſe the ſaid Juroz held Land under the ſame Title as the 
did: To pzove which one Lancelot Chandler was pzodnced as a 

foz the ſaid Green, who depoſed upon the ſaid Challenge the ſame, 
the Jaroz challenged was dzawn, and ſo there was no Inqueſt ; ay 
Plaintiff was delayed of his Tryal : whereupon he ſued the ſai 

tam pro Domina Regina quam pro ſeipſo: and it was found foz the 

And now Exception in Arreſt of Judgment was put into the 
groſſed in Parchment ; viz. Ad judicium pro Domina Regina; 
Querente, Cyria procedere non debet, quia manifefte appatet; 
mat. dict. Querent. quod ipſe non foit pars gravata, quod peri a 

in dicta informatione ſpeoificat. ac per jurament, dict. Lancelot 
fact. dictus Querens, non fuit damnificat. ſed in calumnia predid 
ment: pretlict. ſuper inde factum tendebat in commodum ipſiu 
propter quod ipſe idem Everardus tempore calumniæ prædict. exift 
Tenementorum prædictor, per dict. declarat. ſpecificator. eadem Te 
ratione calnmniz prædict. ac prædict. jurament. tenebat & proficui 
venientia diutius quam alitex fi præſens Triatio habita fuiſſet ſine ai 
lumnis tenere potuiſſet. Dee 4 of 5 Eliz. againſi Per 
woꝛds are, grieved, letted, or moleſted, &c. 7 


eures mne ge 
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Micb. 30 Eliz. In the Kings-Bench. 
LIV. George ap Rices Caſe. 


Qu ap Rice, Tenant in Tayl after poſſibility of Jſſne & 
ſigned his Eſtate fs one A. againſt whom he in the 
bzought a Quid juris clamat, and it as adjudged that he 

ta although Tenant in Tayl after poſſibility of Ine extine 
not compellable to attozn, yet his Adignee ſhall attozn ; foz the 4 
is knit ta the perſon who is in truth Tenant in Tayl after pal 
Aline, which cannot be the Allignee, faz by the Aſignment tho: 
and the pꝛiviledg are deſtroyed. And where the Defendant; in 
juris clamat, is adjudged to attoꝛn, Diſtreſs infinite hall iſſue 
Lainft bim, to compel him to attozn; and if he, when he appeats; 
fuſe; to attoza, be hall be impziſoned until he doth attoan.; 4 
Judgment, That the Aſſignee of Tenant in Tapl after poſſibi 
attoʒu, being given in a Court in Wales, was afterwards at 
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chley and Robinſons 
Caſe, F 


PS LM and Picrofts NEE 


. 30 Elix. In the Common Pleas. 
LV. Lucas and Picrofts Caſe. 


Caſe was, That an Aſiſe of Novel difſeifin was bzonght in the . / 5/7 
, ery of Northamberland of two Acres of Land; and as to one 
7+. the Defenvant pleaded a Plea tryable in a Fozeign County, upon 
which the Lune was adjourned into the Common Pleas, and from thence in 
Fezeign County, where by Nifi prius it was found foz the Plaintiff ; 
der jeant, pzayed Judgment foz the Plaintiff, and cited the 
16 H. 7.12. where Alliſe is adjourned in Bank foz difficulty of 
Tetvla, they there may give Judgnient, But the whole Court is of 
dn ; foz here is another Acre, the Title of which is to be 
beine the Aultices of the Alliſe, befoze the Mryal of which no Juyg- 
| given foz the Acre fo2 which the Title is found: And the 
ly depending befoze the Jaftices of the ACiſe, befoze whom 
map diſcontinue his Alſiſe : And it is not like unto the Caſe 
ty 8 Aſſ. 15. where in an Adſiſe, a Releaſe. dated in a Fozeign 
caly is pleaded, which was denyed, foz which tauſe the Aſſiſe was ad⸗ 
enn in Bank, and there found by Jnqueft not the Deed of the Plain- /Z,/;, /,,. 
tif: nowthe Plaintiff, if he will releaſe his damages, wall have Juvg- | , fact; lid 
ment of the Freehold pzeſently : But in our Caſe, parcel of the Lans | 
pit in diem doth remain not tryed,: which the Plaintiff cannot releaſe as 
may the damages: And therefoze the Court awarded, That the Uerdict 
ſent back to the Juſtices of the Aſiſe; 
op 
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Mich. 30 Eliz. In Communi Banco. 
LVI. Povyes Caſe. 


| P. Attozny of the Kings Bench, bzonght an Action of Treſpaſs 
e againſt the Warden of the Fleet, who came into the Common 
ddemanded the Advice of the Court, becauſe be is an Dfficer cf 
urt, and. therefoze ought not to be impleaded elſewhere: But it ; 
nun by the Court, Chat becauſe that the Plaintiff hath alſo his Pi- Go; 
viledgeln the Kings Bench, as well as the Defendant hath here, this equality 8o 
of Viviledg chali render the parties at liberty; and he ſhall habe the 
uten the Puviledg who firſt begins Suit: and ſo the Warden of the 
lain adviſed to anſwer. 
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Hill. 29 Elis. In the Common Pleas. 
LVII. Inchley and Robinſons Caſe. 


Ejectione Firmæ, it was found by ſpecial Werdid, That King , 88, 
mas ſeiſed of the Mann and Pundzed of Fremmington, and by „, te, 
Patents granted the ſame to Barnard in Fee, rendering 130 . 
and alſo to hold by Yomage and Fealty ;: and afterwards Nueen 
reciting the ſaid Gzant by E 6. and the Reſervation upon it granted 
u Gertrude, Marthioneſs of Exeter, the Þannoz of Fremmington, and ths 
du Rent and Services ; and alſo the Pannoz of Camfield, and other Lands 
20 Lenements, to be holden by the twentieth part of a Knights Fee: 
Gertrude la (ciſed, deviſed to the Lozd Mont joy the Bannoz of Fremming- 
9 con, 


\ 4 : 


Iachley and — W 
| Caſe. 3 

ton, the Pannoz of Camfield, Sc. and alſo bequeathed divers Ü 

mony to be levyed of the pzemiſſes : and they further found, Thi 

ſaid Rent of 1301. was the full third part of the yearly valus of a 

Lands and Tenements of the Deviſoz, The Queſtion was, Af wins 

wozds of the Deviſe, Of the Mannor of Fremmington, the Rent a 

vices of the Pannoz did paſs ? i. the Kent and the Yomage and # 

reſerved, the Gzant of King E. 6. of the Pannoz aud Pundzedatfin. 

mington ? and if the ſaid Kent and Services are iNning ont of th 

noz 2 Foz if the Rent dath not paſs, then the ſame is deſcended tot 

of the Parchioneſs ; and then being found the full and third park: 

value, the King and the Heir is fully anſwered and ſatisfied, and 

Inheritance of the reſidue diſcharged, and ſettled in the Deviſes 

the Rent doth not paſs, then is the Beit of the Marchloneis entitley] 

Statute to a third part of the whole. - 
Sbuttleworth, @erjeant, If the Parqueſs had deviſey by exp 

the ſaid Rent and Her vices, they could not have paſſed : foz as to! 

vices, they are entire things, as Yomage and Fealty, and they can 

by Deviſe in caſe where Partition is to follow , foz ſach things 

ceive any Partition a2 Diviſion, therefoze they are not-divifibles 

Statute voth enable the P3opzietoz oz Owner to deviſe two parts of 

heritances, in thzee parts to de divided; i. as Catalla Felonum c 

deviſed foz the reaſon afozeſaiv ; which was granted by the 

And as to the Deviſe, he argued much upon the grounds of Det 

put a ground put by Fineax, 15 H 7. 13. where every Will on 

conſtrued and taken accozding as the wozds do impozt, oz as it my 

tended oz implped by the wazds, what the meaning of the Meſfatoz| 

of the wozds of the Will. See thereof a good Caſe 19 H.8. 8, any 

he relied much upon the Caſe of Bret and Rigden, Plow 342. 0 

in this caſe, becauſe the intent of the Deviſoz doth not appear 

wozds of the Will, that this Rent ſhould paſs , it hall not pals, 

is not any mention made of any Rent in all the Will, ö 
Fenner contrary, and he argued much upon the fa vozable conff 

which the Law gibes to Wills, 14 H. 3. on foz Remain, 

contr. 17 E. 3. 8. A man may make a Feoffment of a Pan 

name of a Knights Fee, a fortiori incaſe of a Deviſe : and in 

the Parquels toncei bed, That the Kent and Services reſerved on 

Mannoz of Fremmington was the Pannoz of Fremmington ; any 

ſhall give ſtrength to that intention. | 
Walmſley conceived, That the Rent did not paſs by the 

Mannosz, xc. fo2 this Rent, nec in rei veritate, noz in 

taken foʒ a Pannoz 3; Alſo the wozds, Of the Mannor and Hundreds 

mington, are put amongſt others which are Panvozs in truth; þ 

it ſeemeth, That the De viſoz did not intend to paſs but one Mam 

no other Yereditaments, by that Bannoz of Fremmington. It is 

Law, What in the conffrucion of a Will a thing tmplyed Gall! 

troul a thing expʒelled: But here, if by implication the Rent 

then the Pannoz of Camfield ſhall not paſs, which it was the itent 

Deviſoz to paſs, and that by expzeſs wozds. See 16Elizab; T 

Clatches Caſe : amd ſee 16 Eliz. Dyer 333. Chapmans Caſe, Sub 

Caſe here, there are not any fafficient wozds to warrant any ti 

lo neither in truth noz in reputation was it taken to be a Mann 

6. 2. Gzeen Acre might paſs by the name of a Pannoz, althong 

but one Acre of Land, becauſe known by the name of a Mannoz. W#: 

coadingly 22 H. 6. 39. And ſee, where, befoze the Statute of Wies, 

had Recoverozs to his uſe, and be wills by his Min, That his Wy 

Gould ſell his Lanvs, they may ſell; And he ſaid, That tf a man Sas 
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| be.; 03 l ts found exp2efly by the Jury, That neither at the time ot 
ade, no at the time of the death of the Deviſoz, the ſatd Doviſoz 
in the ſaid Manno of Fremmington, but only the ſaid Kent 


belng ignozant what thing a Þannoz is, though that the Ront 

a Gannoz, becauſe that he had Rents and ſervices out of the Panno3; 
1 conſtruction of Wills, the wozps ſhill ſerve the intent of the party 
it a man Deviſeth, That his Land ſhall be fold fog the pay» 

of bledebts, bis Erecutozs ſhall ſell them, foz the intent of the Teſta⸗ 
de Uendozs. is ſufficient : And ſee Plowden, 20 Eliz. 5. 24. L. 
atate of 27 A. 8. deviſeth that his Execntozs ſhall be ſeiſed ta 

ſe of H. and his Veirs in Fee, whereas then there mus no Feoffecs 

"The ſame was holdea a good Device of the Lands of A. and the 

mage conceived, that the Deviſoz was ignozant, of the operation of the 
Ain ſuch caſe, and therefoze his ignozance was ſupplied : See Br: 
diy, 44- 29 H. f. A had Feoffees to his uſe, and afterwards, after the 
alan H. 8. willed that his Feoffees ſhould make an @Eate ta B. ann 
Dells. it was holden by Baldwyn, Shelley, and Mountague; Jaftices, that 


id Deviſe : Dee 26 H. 6. Feoff. 12. 'A;Carve of Lands may 
be bythe name of a Manns, Ergo, a multo fortiori. Rent, faz Rents and 
yices have moze neerneſſe, and do moze reſemble a Pannoz then a Carve 
n and it cannot be intended, that the meaning of the Teſtatoz 
uu Mannoꝛ it ſelf, in which the had nothing, eſpecially by her 
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in, 40 Bs. Intra. . 28 fl. Rot $07, Wh 
Common Pleas. br. 4 


L VIII. Coſtard aud Wingficlds Caſe. 


1 N a Replevin, the Defendant did avow foz damage feaſant, by 
mandment of his aſter, the U. Cromwel, The Plaintiff by wy 
cation vid juſtifie the putting in of his cattell into the Land,where; 

ſon that the Town of N. is an antient Town, « that it had been ul 

of minde &cc. That every inhabitant of the ſaid Town. had had com 
manner of cattel le vant and conchant within the ſaid Wown,anv fi 
Lhe Defendant ſaid, that the houſe in which the Plaintiff did inge 
ſaid Town, and by reaſon of ceſidencie, in which houſe he claime 
was a new houſe, erected within 30 years; and that befoze that 
had not been ang honſe there, upon which the Plaintiff did ww. of 
Shurtleworth @erjeant, argued fo2 the Platntiff, Chat he ſhould 
mon there by treaſon of Refiancie in the ſaid new houſe ; and he (a 
the Reſiancie is the cauſe, and not the Land, nos the perſon th 
thereupon he put the Caſe of 15 E. 4. 29. And he agreed the C 
if the Loꝛd doth impꝛove part of the Common, that he ſhall not hay 
in the reſidne of the Land, foz the Lands impꝛobed, becauſe, Chat 
pzeſcribe foz that whichis ſo impꝛoved, as the Bock is, in 5 Af 7 
in the pzincipall Caſe he doth not pzeſcribe in any perſon, certain 
foz any; nem thing; but -he' ſets fozth, that the uſe of the Tow 
waycs been, that the inhabitants ſhould have common there, An 
mon is not common appendent, vz appertinent, but common in 
Needbam, 37 H. 6-344; b. Aadhe ſaid, Chat if the houſe of # 
which hath uſed to have ſuch common, doth fall down, and he er 
houſe in another place of the Wand, that he ſhall have common 
ereccd houſe as he had befoze : And he took a difference betwixt ! 
Eſtovers, where a new Chimney is erecteb, and this Caſe, and he 
upon the manner of the pꝛeſcription. Gawdy, @erjeanf, cont 
be tooke exception to the pzefcription ; Foz he (aid, that it is ſaly 
Chat it is Antiqua Villa, but he doth not ſay, that it hath been ſof 
minde,8&c. and ſo it ought ts be ſaid, as the Book is in 15 E. 4. 2 
then, & it be not an ancient Town time ont of minde, the pat 
pzeſcribe as Inhabitants of the ſaid Town, to have common th 
minde, &c. And he ſatd, That if ſach a pꝛeſcription as is ſaid 

be good in Law, viz. That every one who ereced a new honſe' 
ſaid Town, thould have common to his ſaid new houſe, the ſam 
pzejudictall ta the ancient Town, and to the utter overthzvw ati 
impairing of the common there; and it might ſo happen, that i 
but little lands in the ſaiy Town, might erect twenty new honſest! 
fo an infinite. number of houſes might be newly ereced there; 
Would be common allowed to every inhabitant within the ſain n 
houſes, which ſhculd be inconvenient and anreaſonable. Anderk 
Juſtice. Ye who erects a new houſe, cannot pzeſcribe in the c 

then a pzeſcription might begin at this day, which cannot be; 
liſted much upon the generall tofſe which ſhouto happen to the ant 
nants. if ſuch a pꝛeſcription fo2 new erections ſhould be good. be 

it ſhould de Law, That be ſhould have common in this Caſe, Thitll 
benefit which the Statute gives to the Lo2d foz impzovement, Was 
taken away by ſach new edifications 4 erections of new honſes,; whichi 


not reaſonable ; And ſach was the opinion of the other Juſtices, a 


Deng sere 
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Rous and Artois ) | 4+" 
ei. Ann 8 | 
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they atlagreed, that in the pzincipall caſe, the Plaintiff ſhould not have 
mn ba his new erected houſe ; but the entry of the Judgement was re- 
mill the Court dad ſeen the Recozd; and after they. had ſeen and 
w upon the Recozd, {- Anderſon and Periam were of opinion as be- 
ber: But Windham vid encline to the contrary, but they all agreed, That 
ſet up again a new Chimney where an old one was befoze, ſhould have 
Eftovers to the ſatd new Chimnvy : and ſa i he build a new houſe upon the 
comvation of an vid honſe,- Chat he Ghanld have common to his ſajd houſe 
new erctd2- 90 ik a houſe falleth down, and the Tenant oz. Inhabitant 
ſets up 8 new houſe: in the ſume plate: Allo if a man hath a Pill, and a 
ti it time ont ot minde, which he hath uſed time out of minde to 
cleanſe, ib the Pill falleth;; and he eredeth a new pill there, he hall have 
liber tx to cleanſe it as he had befoze, and afterwards the 
Cerm, Audgement was given foz the Defendant, to which Windham 

" Aulf ice: agreed. C153 So Ol ga! _ 
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In the Kings Bench 
nen eat Artois Caſe; : 


Aus z. rn N. 9471 a 
"he Caſe was large, But tho points in this caſe-were.but ia: Che firlt , 27, 
is)! Af Tenant per auter vye, after the death of. Ceftuy que vye hald S. 24. 
hebe. If ho wok en e point was ; Jf Tenant 
Ktvilly oz at ſufferance, he ſuch a Tepant of the Panaoz as be.may grant 
in Elfates to-Copihoiders:1 Stu the firs point; At Sas agreed by 
fey) {and he held, that as the: 11 caſe was, That if Tenant pur 
Kee holveth over the-life-of Ceſſuy que vye, that de thereby gatneth 
ee; But he granted. the Caſes, That where a man holdeth at the willzof 
ont alter the Eſlate vete d.if he holeth over, he hath not there- 
ler; foz he 1s Te nant at eriffance ; and as Littleton ſaith in his 
of Releaſes} 708; Tenant at ſuſterance, is where a man of his avg 
_Mtcopieth the Lands and Tenements at the will of him who hath the 
fa ann ſuch an occupier. claims nothing but at will; But he ſatd, 
la the pꝛiintipait Tale, be otherwiſe claimed they at the will of the 
Aal gan that it appeareth, that be /bath granted Copie : and he ſaid, that 
 Wtierence voth1givs anſwer tothe Caſe which is, t. H. S. br. t. per 
_ Tapy:nB. where It: is ſaid fo Law, That none is Tenant n 
— Withewhofirft enters'byauthoaity of Law : As if a man makes a Leale foz 
as; oz-foz the life ot afwther,: and he holveth the Lands after his term 
uz after the death: of: Ceſtuy que vye; Af he claim nothing but at 
uin ot him who hath the Free hold: he is a Tenant at ſufferance- But 
Uhehaldeth in the lan vn againſt the will of his Leſſg2, then he is a Dilſeiſoz; 
dls ithe do ad alter ſuch continuance of poſſeſſion, contrary to the will 
Us teſto; he is a Diſſeiſoz, 10 E, 4. Af an Infant maketha Leaſe at 
Klandthe LeCo2:pieth, and the Lefſee confinueth i poſſeſſion, and 
N the Heir ſhall have Mortdanceſter, 18 E. 4. Af Celtuy que vye 
andthe Tenant haids in, and was impleaded, The Leſto (hall not be 
ed and he concetved the reaſpn of the Caſe te be, becauſe that the RKe- 
| was nat in him; but that; the Fee was gained and reffed in {he 
Merz 2a B. 4. 39. g. by Huſfley. If q TLermoz holdeth over his term, there 
aEftatein Fee is canfeſled to be in him. betauſe he Ke ion of 
thelands by wzong x. but there is a re made of it, if he bea WDiſleiſoz 
23 uct; but 1 conteim tbat he ig, fe Treſpaſſe doth not lie againſt him, 
alm ide Lee: bath made his entev; and therefoze, if the b 
at is the 


time tutte paſſeſſtou of the lands-by reaſon of the firſt entry; 
0 05 N | reaſon 
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ſo 17 Eliz. in the Caſe of ons Stowley, where the Cale was, Thats PM 
Han BESS fo one; and the Deviſee.entred and granted-Copics,aiidall® 
ros it was found that the Deviſs was void, and te was: there hall 


At n+ 25-1: 
(-1- 2 ; Caſe.) « 


4 2K. quer. 
1 PUP lee un 0 m 
made by ſuch De viſee upon ſarrenders, were good, and were not 
gut Cope  butjcontrary of Copies made after the death of Menants upon 
tobe s, grant, that when Ceftuy que uſe dieth, the Eſtate 
115 Fiterly void. and gone; and therefoze he is in by wrong, but he 
fo gain ſo great an Eſtate as a DiCeifo2, becauſe he came in at 


is 
ati Atkinſon put a difference betwixt Tenant at will, and 


te; f Tenant at will Wall have atv, but contrary, of 

— — as the Book is, 1 1 H. 4. a 'Neleafe to Tenant at 
— contrary to Tenant at fufferance; when after the death of 
uſe he holveth ober, he hath @me-intereff, ſcil. ta this parpoſe, 

be a wrong doxr, foz he is netther Abatoz noz Diſtetiq theres 
209005 doer, and then if he be tn by a right, aʒ rightfully, be is then 


daun 
gate 


1H. 5, Lenant at ſufferance,was to juſt ile the diſtraining the cattell of 
mache damage teaſant. Coke, True, it is the beaſts of a ſtranger, bat not of 
the Tenant of the freebold : Gawdy Jnffice, The Kefſoz cannot have Trel⸗ 
zall againlt him befoze.entry ; not becauſe he is not a wꝛong doer, but be- 
cauſe it is his folly that he doth not enter: All the Jnffices did hold with 
the againſt the Copy granted; and that he which granted it was 
in Lenni at luff et aute, and not a \DiCetſoz, moz hay gained the Fee, 
vecagſs he tame in firſt! be right: Aan therefoze they awarded, that if the 
Funda din not ſhe w better cauſe, that Judgement would be entre fo; 
1 12.255 2 G6. e 
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gi IX. Trin. 29: Elix, In the Exchequer. 


7 Y 14 


u burbequer Chamber, there was this Cas: An Audenture TripaeZ 
le, ene thzee, A. was one of them, und he tavenautes with 
Hi qualiber corum. And the Covenant was, that the Land tohich he 
lieg do ene of them. was diſchargen of all incumbjances ; and he to 
themitation of the Lanvs was but a Wrik o Covenant ſole. Buckley 
Mit was wel bzought; and cited the Caſs;of 6 H. Br. Cobenant 49. 
gwenanted with twenty, tarepair tha @ca-bancks, and he div not 
| two of them, aud ther ta baought a Writ of Covenant ſole, 
the: Wru halnen waintainable; becauſe they onely were daminifies, 


ad. lg adjudged by the hate Court, that the Covenant vtv not lie by 
dem only, but anghCto be bzought by them bath. = 


* qu Mich. 33 EI. In the Common Pleas. 
pa 1 IXI. Carters Caſe. | 


A an gigen the Panoz of Seaple in Odiham, and of divers other 


in Odibam, to the uſe of his wife fa; life, the remainder over, &c. 
1 2 23 of Sale to the uſe of his 5 
% 


op 


was, that 
2 Judgement was given. 


ings pro tempore, and then the grants made by — by Copy are good. 


in tyts Caſe : Bat natinit dunting this, it was afterwarvs, viz. + Zo. 


ds in Odiham, fuferedia common Recovery of the whole, and by 
Indenture expzeied the uſes in this manner, viz. of all his Lands and Te⸗ 


| | in tail; and by 
nion ofthe whole Court, although the Þannez of Staple was in 
» vet the wike ſhall dave nothing therein; foz the intent of the party 
the ſon ſhould have the ſame, and his wife the relldue; and ac- 


Mich. 


/ 5. 


/ 


p . 20 U. 


O 89. 
95, /19, 


Cobb and N Taylor ad N = ] and * ob 
ors 's Caſe f ſals — 


Mich, 44 Bliz. 10 the Common pls 
IXI. Cobb and Priors ei. 


pe Caſe betwirt Cobb anv.Ptior was this; A i If Bans. 
T Fee, deviſed the:ſame to his Wife during the minozity: 
upon condition, that ſhe ſhould not do Waſte during the ming; 
ſaid Son, and dyed; The Wife matryed a Husband, and dyrd ! 
band committed Maſte: It was holden by all the Jnftice 
ſame. was not any: bzeach of the Condition j and een 
accozdingly. 


Trin. 33 Elis, 10 the Comme Pleas. 20 10 ky 
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„ IXIII. Taylor and Brounſals Caſe; .. 1 |. 
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2 an Infozmation upon the Statute of 32-H. 8. by Tayh 
Brounſal, the Caſe was, That Jobn Brounſal was ſeiſed, | 
Lands to I. B. and the Heirs af his body, xc. the Bennie 

the Heirs males of his bonp, the Remainder to the right % 

T. B. dyed, having iſſue a Daughter; and R. B. made a — m 
the Lands : And it was holden by the Court to be no ma | 
the ſaid f@tatute ,” fo2 he in the Remainder might maße a Leaſe iy 12 Yea 
Then it was given in Evidence, That a common Recovery wy 
gain the Yusband and Wife with a fingle Uoucher, and ſo thy 
der limited to R-B.-veſtroyed, and that after that Recovery R = 
the Leafe: To htc it was laid by the other ſive, That eo ni 
was ne ver executed, and ino diſcontinuance ot the Nemaindet 
the Leaſe made hy R. B. Was good: and the truth of the Cato 
ſuch a Recovery. was had, and an Habere facias ſeſinam 

addy but no Execution was in truth hav upon it; noz the 1 

ver entered: Andi R. B. the is a ſtranger to the ſaid Recovery, 
admitted againſt the Recoveryto ſay, That no Execution was yet 
the Nneftion ? and therefoze all: the matter was found by ſy 
At was alſo given in Evidence, That the Land was given 10 T. 
Yeirs males of his ben; and then when the Daughter, wi 0. 
truth inheritable, entereth, if that Entry, ſhe being pzivy in | lo 
her Uncle, ſhall be a DiCeiſin, a Abatement, gc. as in the Caſe « 
ton, where the youngelf Brother entereth after the death of the; 
foz in ſuch caſe, the youngeſt Hon doth not get any Freehold, but. 
Tenant at ſafferance. Anderton, When the Daughter enters, 
a Yusband, who leaſeth foz years, and the Leſſee entereth, the ſai 
\DiCeiſin. Perinm donbfed-it, fo2 he ſaid, When the younger p 
the Freepotd was in him, whoop Anderſon doubted. 15 7 


Trin. 33 Eli. In the Common pleas. i 17 
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LXIV. Maunſel FR. Vernans Caſe. if 3 

[2 Debt by Maunſel againſt Hen: Vernon Eſquire 3 ho c 25 


Capias, i. a compulſary Pfoces, and pleaven, That he was Ha 
non Lozd Powis, and ſo a Baron of the Parliament, and demande 


_ oh. - C1. 
, . 


0 


Penruddock and\Newmans 
Caſe, | 


— ͤ . — — — 
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e the Win. (Note, ſome laiv, That il the Defendant had come in 
ons, oz gratis, and not by compulſarp Pꝛoces, he could not have 
| Plea, oz any other Diſnoſmer. ) The Plaintiff replyed, That 

ut is an Eſquire, abſqae hoc, that he is Lozd Powis, and a 
paren ol the Parliament; and as the Jury was ready at the Bar to try 
this matter was objected. And Anderſon conceived, That this 

Plea tothe Writ was not good, fo2 the name of Lord is not any degree, as 

Duke; Earl; no? is it parcel of the name, noz parcel of addition; 
ay therefope it is no Plea in abatement of a Writ: and all the Writs of 
parlianiont-vitened to Barons to ſummon them to Parliament, ſhall - 
have their Names» Sirnames, and Additions: as if they be Knights, 

Lights; und if Eſquires, they Malt be named Eſquites; and if a Bond be 

I Lob R. the Writ ſhalt not be ſo, oz the King by his Writ 
poth unt name any one Lozd ; but otherwiſe it is of Duke, Earl, &c.  foz 
thils end ülces of Dignity, and parcel of their Names, and not onely 

Windham and Periam contrary ; and they conccived that there 
wis nodiference in this point betwirt a Lozd and an Earl; fo which 
canſs the Court being in doubt, although that the Exception was entered 
of Recon, would ha ve ſaved the ſame to the party, and taken the Jury de 
dene elle: but after war ds, becauſe it appeared, was joyned in the pzejadice 
of fir Edward Herbert, who was a tcanger therennto, and whoſe Title 
was concerned therein; and there was none on his part to infozm the Jury : 


the Jury was at laſt diſmiſſed by the Court. 
. 1M — f 


N in. 28 Elis, In the Kings Bench. 
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e LXV. Penruddock and Newmans Caſe. 


ag/Ejetione Firmæ by Peuruddock againſt Newman, the Plaintiff 
e dt a Leaſe made by the Lozd Morley, and upon Not: guilcy 
| Jury found this ſpecial matter, (ſcil.) That W. Lozd Mount- 
leled of the anno. of D. whereof, gc. became bound ia a Statute 
in lach um of Pony to A. who dyed; the Erecutozs of A. ſued Execu- 
ar the ſaid Lozd, (ſcil.) Extendi facias, a Liberate iſſued, upon 
macht nid Mannoꝛ was delivered to the Trecuto2s, but the ſaid Liberate 
bebectozned : and it was further found, That the Trecuto2s being ſo 
Wet the Bannoz, the Lozd commanded a Court Baron to be holven 
ich was done by ſufferance and permiſſion of the Executozs, and 
Hier pzeſence';/ at which time the Erecutozs ſaid to the Lozd the Conne 
ln, VVe bave nothing to do with this Mannor. And upon this Uerdig 
fern matters were moved. | 'F 7 
A the Excructon were well done, becauſe the Writ of Liberate was 
airetoned'2 and as to that, divers Books were cited, 21 H. 6.8. 18 E. 
And there is a difference betwirt a Liberate, and a Capias ad ſatiſ- 
and Fieri facias, theſe V Vrics are conditional, Ita quod habeas cor- 
Mike.” Ita quod habeas denarios hic in Curia, 3 H. 7. 3. 16 Hl. 7. 14. but 
Mikuyina VVrit of Habere facias ſeiſinam, oz in a Liberate, foz in theſe 
Wiltsthere are not ſuch wozds ; and therefoze although they be not retozn⸗ 
Execution done by vertue of them is good enough: See 11 H. 4. 212. 
[ the Sheriff by fozce of an Elegit doth deliver the moyety of the Land, 
and dath- not retozn- the VVrit; it the Plaintiff will plead-a new. Action 
u Debt, the Defendant map plead in Bar the Execution aſozeſaid, al- 
thoogh the VVrit be not retozned, noz doth remain upon Recozd: and it is 
aut luke unto tye Caſe of Partition made by the Sheriff, fo2 that muſt, be 
Tetomen, becaule that after the , ok it, a ſecondary Judgment is 85 
1 G 


— —_ 


Baskervile and Biſhop of 
Herefords Caſe. 


be given, (ſcil ) Quod Partitio prædict. firma & Rabilis remantesg ig 
tam, firma 8: ſtabilis in perpetuum cencatur, (ays the Bock et 
And Egerton, ſde olticitez-General, cited a Caſe to he lately 

Earl of Leice. betwixt the Tarl of Peiceſter andthe Lady Tanfield, That ſuchan' 

ceſter and Tan- tion was well enough, aithongh the Liberate was not rotozned. - - My. 

fields caſe. The ſerond print was, Admitting that it be a-good @pec 10 
Executoꝛs deing in pooffion of the Pannoz, and ſuffering the Can 
hotd a Court there, and ſaving fhe woods afozelaid in the p2oſency'y 
Fon the Conaſos; if the ſame doth amount unte a urreuder 
And it wur the Dpinion of V Vray chief Juſtice, That it wass a6 
render, fo2 that here the woads are no advzefſed to che Conuſoz, win 
capable of a ucrenver, dif te othor perſons : Aud it ts unt like wh 
Caſe of 40 E. 3.23, 24. Chamberlain: Aſfiſe, where Tenant fo; 7 
him in the Keverfion, That his Mili is, that he enter upon | 
ſane is a good Surrender, becanſe here is a perſon curtain | 
the Land : but in our raſe, it is but a general ſpeech, ans therefy 
hot be a @urtenver, 5 
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Mich. 29 Elis. In the Common Pleas. * 
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LXVI. Bakervile and Biſbop of Herefords c 


[ N a Quare Impedit bzought by VValter Baskervile againſt the * 


Hereford, and sthers; the Plaintif counted, That Sir Nicholy 
Knight, was ſeiſed of the Adbowſon in groſs, and granted the 
ſaid Baskervile and others, to the uſe of himſelf foz life, and a 
the uſe of Richard Arnold his Don in tap! ; Proviſo, That it the 
- eolas dyed, his Heir being within the age of twenty thzee years, 
the Gꝛuntens and their Helcs Houlb bo leiſey to themſelbes and 
until ſaid Richard held 4£compliſhed the ſaid age. Sit Nis 
Richard being but of the age of fourteen years, by fozre whe 
Gzanters were pollefled of the ſaiv Advouiſon, 6c. and after 
Charch became boyd, and ſd it ap ko them to pzeſent. : 1 
Exc was taken tv the by Serjeant Gawdy , bets 
MX had nat aderred the Mie of Richard, upon whoſe life the! 
of the Plaintiff viv depend : and he tompated the ſame to the Cal 
Parſon, which vad boon avjuvged , where the Leſſee of a Parſon: 
un Ejectione Firma, and it was found im him; and in Arrett at 
Trception was taken to the Declaratiim, betaaſe the lift of the 
was not aderrod ; ad fo2 that cavſe the Judgment was ſtayed. + 
Anderſon, Upon the dying of Bir Nicolas, Richard baing but ef 
vf fonrteen years, ant abſolnts Intereſt ſog nine years veſtev in the 
tees, not deternaaable upon the death of Richard; oz rather, they 
of a Fee veterminable upon the coming of Richard ts the age of 2 
Rhodes and VVindham Juſtices, contrary ; and that here is an! 
tn the Gzantees determinable upon the death of Richard within tho! 
foz if Richard dyeth without iſe within the term, the Remaiunee! 
mited over to a tranger. | | 1 
And as to the Exteption to the Count, it was argued by Puckering 
jeank, That the Count was goed enough; foz althoagh the life of 1 
de not erp2efly added, yet luch an abetment is Erongly imply, 
fo ſupplyed: Fos the Count is, Quod dictus Nich: obiit, dico Ren 
deing of the age of koarteen years, & non amplius, by fozce of WOES 
Plaintiff was polſefſed of the ſaiv Ad vewſon, quo quidem ic polles Q 
exiſtente, the Church vopded : and poſſeſed de could not be, ll TY Vo 


— organ . Cbondiers eee al Spencers 
2 | J. 7 Cafe, 8 


—— 
tes Richard av thert been ative, and that is as Frog i in Averm 
10 . 18, An Tuefpadde do Wann 4 96 Cite, e 
Hideo, ont A. was bedfev, and did dim, td which he 
aid, That lung time bebe A. had an thing, --B. em dei, a — 
to the ſaid A. 1 to the l ae 4 upon whom B. re⸗ 
,ntred,and Lealed fo a will, be ko2ce whereof he was polleſſed, 
the Delendattt did the * aſſe ; and that was allowed to Gs a good 
Net apy averring the life of B who Leaſed els s at 
#01 that id Hymer dy vde ends, il. virtute cujew, he Patti w 
— — Viv'he er ub 1 12. Sa 
Fart ue The Derendaat mid? Mat He" e honfe 
and, to which, Ye hid än tete hole bach, Sec. 
dad common appendant, and doth not ſay) That he bs woe ſelked ar the hour 


bat the exception was diſallowed, foz ſeiſin ſhall be intended to continue un⸗ 
* contrary be che wed. 


— — . — D: — 
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din ah Blix In the Kings Bench. 
IH. Norgna a Chandler Che. 


ped t Artorages bf Ken, 5p M. n bind Chatrdter 
i a1 de, wy 15 0 ah 


wh febrath ende, 
a pop inde . 4 2 


* 4 er witdvnt „he ©; dad if 
— Ahern, was e Arb it een 
d dh | Clark of Lincolns Inne, That it ſhould, 1 the King was party 
tothe Je of Parliament ; and thoſe Eſtates foz life in Tail, and in Fee, 
all as one Eſtate, and deri ded odlt of one Eſtate, ard che Eſtate of the 
hound with the Leaſe ; and it was moved by Broughton, That the 


ſouldnot binde the Queen, and ſo enot her Patentee ; 
Whecited a Caſe, adjubged upon Tn 20. be ſcil. the Statute of Ny: H. 8. 


I ION: 


bi (toi 8 a [ial 


; the War nöt 


u Jud dlement, 


Trin. 29 E'iz, In the Kiags Bench, 
LXVIII. Backhouſe and Spencers Caſe. 


gira! Backhouſe bzought a Writ of Annuity againſt Alderman Spencer / /: ell, 928, 
London, and declared upon a Gzant of an Annuity fo; term of years, 
and 


; . 
1 


Rolſton.and Cham- TL ren el * MO. 


bers Cafe. mans Caſe 5 
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AJ * 


— 
and de pending the Adion, the term expired, and it was the — 
of the wyole Court, that tho Plaintiff could not have Judgement, i 
Audgement in this: Writ, is, Quod querens recuperet annuitatem 92 
and now there is not une nuity in OS: _ 34H. 6. 20. 


Feel. 22 ENIX. Aich. 99 Elz. ts the Con hb Pleas.” 


1h tt. 7. 55. 7 


.! 


ons 232, 
{lev ako 


9 


Pa Wet et Particione facietda, he Defendant paayeth in 2 
{Rows taunter pleads the Aid, upon which counter plea, 

Ulue, and it is found foz the Plaintiff; Jt was adjudged, that 
pexemptozie to the Defendant; re hall be, Nom 


ſpongenk; ſed Ano: Parcirio fat & c. echt, eee 


08. 29 
Ah, 29 Eliz. In the Common Pleas. — 
LXX. Rolſton and Chambers Caſe. 


22 bzought an Action of Zreſpaſſe upon the Statute of $ 1 
fozcible entry, againſt Chambers, and upon iſſue joyned, 1 
foz the Blaintiff, and damages aCefled by the Jury, and co 


and coffs alſe de incremento adjudged,an all were trobledint r= 


20 his .percloſe Quæ ga wu bjgeo a 1 Tb c 
n jected aga | 

EE Fei „nd coſts (hall be given, as in Wal on 
reed, that nat onely the caſts aCeſſet 

th but e incremento adjndgeds: ſhould be Habt 

lidents, 0 a 


was affirmed by all the Preignotl 
l 0 ſeil. ' 6. 32. 14 H. 6. 13. 22 H. 5.57 


js. oe udgement was given accozdingly: 
ty ſoTonviced of the fozce at the ſuit of tt 


be, ned. 55 ans 10 be was fined beten upon an Jn 
the Ku by 


e4 


4 
1 
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* is Us, 


mich 29 EO In the Common Plea, 


$1 . LXXT. Wrenne and Bulmans Caſe. 


w Renne bzought ; 7 Alion upon the Statute of x and - of Ph it ' 


fqzuntawfull. impounding of Diftrefſes' againſt ? 
Nonſuit, and it was moved by Shuttleworth Set jeant, If the ß 
cheuld have coſtsupon'the Statute of 23 H. 8. and it was adjudg 5 
ſhould not; and that appears cleerly by the wozds of the Statt np 
this Artion is not 5 d upon any ſuch matter whtrh is com 
the Statute: And allo the Statute upon which this Action is te conts 
made after the ſaid Statute of'2 ; H. S. which gives colks, 
Statnte' ot 23 H. 8. and the remedy thereof cannot 2 4 
given by 1 and 2 Phil. & Ma. And ſo Rhodes Juſtice, lud x 
judged 8 Elizabeth, | 
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Merry ad Lewes? CBraſiers Ralph Morris 
Caſe. £3 Caſe. 8 Caſe. & 
. as 1 


Mich. 29 Eliz. Ia the Common Pleas. 
LXXII. Mery and Lewes Caſe. 


tzought and Action upon the Caſe againſt W. Lewes, Crecutoz 7 n, 74 
of David Lewes, late Paſter of Saint Katherine, juxta London, and 
eclared, That the ſaid David in conſideration ; that whereas Quædam pars 
trum & ſororum Sanctæ Katherin. fuit vitioſa & in decaſu, The ſaid 
uiſitionem dicti Davidis repararet eandem, aſſumed to pay to the 
Mery all ſuch moneys that the ſaid Mery expenderet in ſuch reparations ; 
And farther declared, That eandem partem Domus prxdiR. reparavit, &c. 
and npon Nen aſſumpſit, it was found foz the Plaintiff ; In Arreſt · ot 
Judgement it was objected, That the count was too generall, Quzdam pars 
{onws: Foz the Plaintiff onght to have ſhewed ſpectally, what part of the 
houſe in certain, as Yall, Chamber, oz other rooms, but the ſame was not 
allowed; Another Dbjection was, becauſe it is ſet fozth in the confideratt- 
on, that the Plaintiff, Ad requiſitionem dict. Davidis repararet ; and the 
Plaintif declared, Quod reparavit generally, without ſaying, ad requiſitio- 
nem dict. Davidis repara vit, and that is not the reparation intended in the 
ſcil. Reparatio ad requiſitionem, but a reparation of his own 
head, and at his pleaſare, and foz- that Caſe Judgement was reverſed. 


Mich, 29 Eli. In the Common Pleas. 
LXXIII. Brafiers Caſe. 


Ote, It was agreed in the Caſe by all the Juffices, and by the Preigno- 
thories, That if the DiCeiſoz levie a Fine, and the Dillsiſee in the 
ndervation of his right againſt the ſaiv Fine, enter his claim in the Recozy 
of bein of the Fine, that the ſame is not any ſach claim as ſhall a void 
the ſtatute — 4 H. 7. Dee fo; this Caſe of the Lozd Zouch, in Plowdens 


Tris. 29 Eliz. In the Kings Bench, 


LXXIV. Ralph Morris Caſe. 


Alph Morris and his wife, libelled in the Spiritnall Court, foz that 
LL the Defendant called the wife of one of the Plaintiffs, Veneſicam, Sor- 
& Incantatricem Dæmoniorum; and now came the Defenvant into 
du cent, and ſurmiſed,that the matter of the Libell is determinable by the 
on Law, and therenpon pzayed a Prohibition, and it was holden by 
I Curt, That although the offence of Witcherie be in ſome caſes triable 
uu, pet the ſame voth not take away the juriſdiction of the @pirituall 
Court; and therefoze, to call one a Witch, generally an Action will not lie 
rl it hath been adjudged ; But to ſay, that he bath bewitched ſuch a 
Me, an Action will lie at Law. Wray, duch Witchcraft as is made Fe- 
by any Statute, is not puniſhable in the Eccleftafticall Court, but in 
aſe of lander of ſuch Witchcraft, upon ſuch landerous wozds, of Witch- 
Uſtwhichis not Felony, the Ecclefiaſticall Court ſhall puniſh the ſame, 
M afterwards in the pzincipall caſe, a Conſultation was awarded. 


P Trin. 
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| Xt Bardens and With- 1 and Megot end ew, 4 BE 
ingtons Caſe. 8 Lancs Caſe. and Davies Cafe, 
2 OE OO Las N — * 


Trin. 29. Eliz. In the Common Pleas. 


LXXV. Bardens and Withingtons Caſe, 


Is bound in a Statute to B. and ſowsthe'Land. B. extenes the 

. which are delivered unts him in execution; it was adjudged 
Caſe, that the Connſee ſhould ha de the Cozn ſowed; The ſame 
of a Resognizante. * nn; e 
1 tal 


rrin. 29 Eliz. In the Common pleas. Mt 


LXXVI. Smalman and Lanes Caſes n1 1; — 


155 Caſe was, a Capias upon an oziginall Pzoceſſe; was delt 
the new Sheriff of Warwick againſt Lane, at the ſuit of Smalu 

the Sheriff infozmed the Court, that befoze that the P3zoceſſe was g 
to him, That the ſaid Lane was taken in Trecution by the did Sheri 
on a Judgement given againſt him in the Kings Bench; and that 
old Sheriff had impziſoned the faid Lane, by fozce of the Erecuti 
own houſe, and there he remained, and pzaped the Advice of the Gr 
what retozn he ſhould make upon that matter, becauſe the ſaid Lau 
never in his poſſeſſion ; foz all the other pꝛiſoners which were in th 
and in the ozdinary pꝛiſons, were delivered. to him, and the old 
would not bzing Lane to the place where the other pziſoners were de 
And it was the opinion of all the Juffices, That by the Law, 
Sheriff onght to deliver the body of him who ts in his cuſtody by 
to the new Sheriff; and ſuch pziſoners ought to be bzonght une 
view, and from that time, the Law ſhall ad judge ſuch pziſoners wh 
the poſſeſſion of the new Sheriff, and not befoze ; foz he is not bound t! 
them, not being in the oꝛdinary 'pziſon of the County. Anderſon, This 
Sheriff may retozn, That the ſaid Lane is in Execution in cuſtolak 
and ſo charge himſelf; Foz although the Dutlawzte of- the old Wal 
be determined, pet it is not an eſcape, ſo long as the party be ine 
dia, and not at large. Periam contrary, It is an eſcape in the old 
aToon as his anthozity is determined, the pziſoner not delivered? 
now C. 3. part 71. Wesbies Cale. 1 
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Mich. 29 Bliz. In the Kings Bench. 
LXXVII. Megot ard Broughton and Davies c. 


N an Action upon the Caſe upon Aſſumpfit, it was found by Nibp# 
Lian the Plaintiff, and afterwards befaze the day in Bank, ne f 
Defendants vied, and after Judgement given, the other Dev 
bzought a Writ of Erroz in the ſame Court, where the JudgenwsE 
given, and aſſigned an Erroz in fact: ſcil. the death of one of W 
fendants pendant the Wrie, Vide 2 A. 3. 21. It was ſaid; that the % 
not like the Caſe of an Acton of Treſpaſſe, fog every Treſpale #7 
many, is ſeverall by each of them, but every Aſſumpſit is joynl, WE 
ſeverall. Another point was moved, It the Court could toben n 
own Judgement? Quere. 1 


* 96 


amiogton 7748 eee eee Lo 
woods Caſe. Caſe {J- Caſe. 


—_— A 
Trix. 29 Eliz. In the Exehcquer. 


LXXVIII. Farrington and Fleet woods Caſe, 


upan the Statute of 31 H. 8. of Ponaſteries, was this, N Sa. 164 
28 Covent of A. &c. 29 H. 8. made a Leaſe of certain LS 165, an 


Aon lives to begin after the death of one F. if they fo long live : an 


30 H. 8. within a year befoze the diſſolution, they make ano 
ther Leaſe to Fleetwood: If the firſt Leaſe in the life of the ſaid F. be ſuch 
n Eſtate and Jntereff, that by vertue of the ſaid Statute ſhall make the 
ſecond Leaſe voyd # was the Queſtion; foz it was not in eſſe, but a future 
3 All the Reaſon that hath been made foz the ſecond Leaſe, is, 
et uit the firlf Leaſe is buf a poſſibility ; foz F. by poſſibility may ſarvive 
Aerial three, and ſo it ſhall never take effect : But notwithſkanding, be 
it dz otherwiſe, it is ſuch a thing which may be granted oz 
un that during the life of F. And note the mo2ds of the Statute; 
If aop Abbot, Kc. within one year next before the firſt day of this preſent 
Puckament, hath made, or hereafter ſhall make, any Leaſe or Grant for years, 
life, or lies, of any Mannors, & e. whereof and in which any Eftate or In- 
url for life or years, at che time of the making of any ſuch Leaſe or Grant, 
then bal his being or continuance, or bereaſter ſhall have his being or con- 
imme, and then was not determined, & ſhall be voyd, &c. And here 
um Jntereft, and that not determined at the time of the making of the 
Leaks u Fleetwood. And of ſnch Opinion were all the Barons, and df- 
hers other Inffices ; and therefoze a Decree was made again the 


Leaſe, tc 


Trin, 29 Eliz, In the Exchequer. 


LXXIX. Beaumonts Ce. 


V Duty, which is not natgrally a Debt, but by circumftances onely, 
alt upon a Bond faz perfozmance of Covenants, es toſabe harmleſs, 
be afigned over to the Queen fog' a Debt ; but in ſuch cafe, a pzeſent 
Extent ſhall not iNue, but a Scire facias ſhall iſne fozth, to know if the 
jarty hath any thing to plead againff ſuch Alignment. 


Trin 29 Eliz, In the Exchequer. 
LXXX. Goddards Ceſc. 


5 
o 


IHanphire, Ik the Lanant of the King of Lanzs holden in Capite be 
Wſeilee, and the Dilleiſqʒ aliens the Lands, and aftermards the Diſſeiſee 
Wh Teenter 2 Manwood ſaid, What the Land ſhall not be charged with 
fiat i alienation without licenſe, becanſe the Title of the Alienee 
—— the wong of the Dilſeiſe3; but the perſon of the Diſleiſa 
hea. Parged with ach Fine. Tenant of the ning in Capite makes a 
— {22 tile, the Leller fo2 lift makes a Feoffment in Fee without li⸗ 

» the Leffez re-entercth.,, neither his perſon noz the Land — 
| charged: 


eu, Jt was holden by all the Barons in the Exchequer, That a O, /*/-- 49 


uu muded in the Caſe of Goddard concerning the Bannoz of Staple / M, 


* v A 2 * 
. N * 
: 0 * | 


The Lord of Northampton and 5 "i and Smit] . — * 
Lord St. Johns Caſe. | Caſe. 4s 


— 


charged : but if my Feoffee upon Condition maketh a Feoftment wu” 
licenſe, and J re-enter foz the Condition bzoken, now my Land 
charged with the Fine upon Altenation, foz the Feoffee was in M 
good and lawful Title, becauſe he had power to make a Feoffment 
although ſubject to the Condition. Do if Tenant in tapl, oz the Bu 
ſeiſed in the Right of his Wife, make a Feoffment in Fee, any 
wards the Land is recontinued, the Fine accruing foz Alienation wi 
licenſe hall binde the Land: and if Menant foz like loſeth | 
dyeth, the Lands ſhall be charged with the ſame, 


rin. 29 Eliz. In the Exchequer. | » 
195 


LXXXI. The Lord of Northampton and Lord St. Johns 0g, 
”_ ? 


De Lozd of Northampton had by ancient Letters Patents bowls 
talla felonum & fugitivorum within the Iſle of Ely; and one 

within the Iſland was attainted of Felony, to whom another was! 
by Obligation, and the mony by the Condition of the Bond was tg! 
at a Mannoꝛ of the Lozy St. Johns, who within his Bannoz ha allo 
catalla felonum & fugitivorum ; and at the payment the Loꝛd St. fot 
the monp: But all the Barons of the Exchequer were clear of | 
That the Lozd Se. John could not have the mon, foz the place of 
nihil operatur , but the Obligation is the ſubſtance which came to 
of Northampton within the Ifle of Ely. Popham, the Queens 
claimed the mony foz the Queen, foz the Lozd of Northamę 
have it; foz by the general wezds of bona &c catalla felonum, . 
Action do not paſs, but by expꝛeſs wozds they well paſs, otherwiſe 
therefoze day was given to the Lozd of Northampton to ſhew his 
Patents. "BY 


' 
f 


LXXXII. Ards and Smiths Caſe. 'S 


Mich. 30 Eliz. Rot. 2737. In the Common: Pleas, þ 


Dward Ards bzought a Replevin againſt Smith and Reading; WH 
fendants made Conuſance as Bayliffs to Robert Chamber 
ſhewed, That one A. was ſeiſed of the Pannoz of Keney in Fee; 
the place where is parcel, and ſe ſeiſed, gave the ſaid Mannoz to'l 
Chamberlain and Sibil Fowler, and to the Beirs males of the ſaid! 
Richard and Sibil intermarry , and have iCue Edward; Riehat 
Sibil dyeth, Edward hath ine Leonard, and dyeth; Leonard 
Francis, and dyeth ; Francis hath iCue Robert, in whoſe Right ti 
ſance is made, and dyeth ; Robert entereth: The Plaintiff in bat 
Conuſance ſheweth, That one B. was thereof ſeiſed, and thereof fl 
one Cottesford, then Maſter of Lincoln Celledg, and the Fellows! 
after which the ſata Leonard, Don and Heir male of the ſaid Ec 

H. 8. did releaſe to the ſaid Paſter and Fellows with warranty,” 
Robert, in whoſe Right the ſaid Conuſance is made, being Pelt 
the laid Robert; and demanded Judgment, if againſt that warn 
The Defendants confeſs the Gift -befoze to the ſaid Richard all 
and that they had iſſue the ſaid Edward; but further ſhewed, TW 
the death of the ſaid Richard, Sibil and Edward her Won leaſed W* 
Pannoz foz years to one Maſcal, who entered, and was poſſeſſed ; E 
luffered a common Recovery unto the uſg of the Kecoverozs, 100 0 
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Ards and — 
Caſe. 


warranty ; 
| es: And the matter ecavery being 
lache Remainder in taxi 2 life — dayion 
1 en is „the Recoverozs ens 
mtb the Lefiee foz years re-entering ; If nc min. — 
rag, er jeant, argued, That a ſufficient Cliate Ge 
iedg, tym which a'Releaſe might enure; i. an — TAI 
death of Sibil 8nd the expiration of the term f — 1 — 
wa e bis not Tenant — 7 : andalthough rei 
verg, fet-foch. an Exception doth not lie fo2 the Af N — 
he cited the — of Fairfax, 12 E. 4. 14. cr 
; „Her co othing 
* 
well Ucar the matter, and aveyy fach Necadery: — he bet "Opinion 
of the Caſecited befoze, 12 E. 4. is, That — —— — 
˖ voyd, which ter there by Litcleron, Ne) 34 
£44. an alfo 28 AL 17, and Dyer 3 Elz. 2 1 
3 — thn Land condeved fo 
gene — —— — — tapt, the Remainder 
— ER — ; L Pusband and Wie 
mts tutte dyeth, the tine ſhall avoyd r 1 
nat Caſe betwirxt Hare and.Snow, Plow. 20 Eli — —— 
— os * — whero a common! 
ee bad nothing in the Land whereof the Recovery 107 
was haben, that the ilſne in tayl, 02 any other perſon; —— 
7 1 2 ——— on, migtt khets the traty 
analen, by joyning in Uioncher with his = abject 
utkEteppel; and thorofozo it was holden, -1 the wit in 
ut tus Execution . in valve, yet the Dui tn ben night on 
4.122. i 20nght | 
who nn in apd of 3 — uf n 
andhars the Demandant, and äfterwards th 8 IN 
ine is it large to claim the Eftate-tayl, ithongh og Rely d eos has 
has eſtoppey as to it. Da Tenant in dert wh—drairry 1 
Wd counted upon an eſpectal tayl, wh : { it ab pry 
rl fl bf — n truth it was a general tayl, 
13H; 6.18. And io bur Caſe, — — — 5 oi 
WKtcobery; rhe ſame is a wzong tothe Lefſee dog brut, and. 10 e 
Tenant oy lie; lea the one . — Netten; un — 
| 1 — doth vefeat an ths Eikate-whicy/twas'lr tht Col. 
Recovery: 4g Letter fo) voars 
"pd all the Eftate. which Senn 0 Ke. 
det 44 E. 3. 300 31. Baſlingborns Aſliſe; Add r 
the inder to B. 'fo3 life, t — wer e et. 
the Anceſtez collateral 1 hat e 
ak with warranty; B. tete e GhNE Gs hoy 15 
mie e tte is retontinned : 9 in our Caſs, by" thts wege 
Kt ihe whole Ermer the Cotievg under the Net 41 
w nothing remains in the Colle en 
tedg , upon which the Keledſe can 


ke, and then a 

fads thero is nd warranty inthe Caſe : And us iſe is hore, 

Recovery, dyetb befoze the r- obs 

A Leonid by 2 the Releaſe with warranty Was 
"made 


Hall and the Biſhop of © 
Bathes Caſe. 
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made; by the death of which Edward the Antereſt which the Callag 
in the ſaid Pannoz by the ſaid Rerovery, and the yon of it, wore? 
mined and utterly gone; and then the warranty deſcending after 
not attach upon the poſſeſſion which was at the time of the wart 
which was by the concluſion, which by the death of Edward is dete 
and removed by an Eign Title, i. the Entayl. As if Menant ia 
diſcontinue, the Diſcontinue is diſſeiſed, Tenant in tay! releaſp 
warranty to the Diſſeiſoz, the Diſſeiſee entereth in the life” of * 
tapl, who afterwards dpeth; the warranty wozks nothing fo2 the 
afvzeſaiv. And allo he put this Caſe, Tenant in tayl of Land 9 
Rent-charge in Fee, and an Anceſtoz collateral releaſeth tothe 

with warranty, and-dyeth, the Tenant in tayl dpeth, now-the 
bound : but if Tenant in tayl dreth befoze him who maketh thy y 
now the Kent is determined by the death of Tenant in tayl, and 
warranty cannot attach upon it. At another day the Caſe was 1 
conceived in theſe wozds, (ſcil.) Tenant foz life, the Nemainder 
Tenant foz life leaſeth foz years, a Recovery is had againſt: jintin 
Remaiader in tayl, living Tenant foz life , the Recoverozs en 
ouft. the Leſſee foz years, the Don and Heir of him in the Rem 
tayl, releaſeth with warranty to him to whom the Recoverozs havallng 
the Lands, the Leſſee-enters, he again whom the Recovery was | 
the Releaſoz dyeth, ec. At was holden, that the Entry of the Lel 
that the warranty had attached upon the poſſeſſion which paſsed, hy 
the warranty. And the Lozv Anderſon conceivey, That the 
ſhould. not pzeſudice the iſſue in tapl, but that the iſſue Wall Fu 
ſame : And if Cena in tayl be diſſeiſed, and ſo diſſeiſed ſuffereth 
mon Recovery, his iſſue ſhall not be barred, quod fuit conceſſum pc 
And: afterwards another matter was moved, (ſcil.) That tt 
pleaden to be made to Lincoln Colledg by the name of Cuftodiſoc 
latibus Lincolnienſis Collegii in Oxonia, where the true nan t 
ledg. us is conteſſed by the Recozd in the Plea pleaded, id, C 
Rector, Socii & Scholares Lincolnienſis Collegii in Oxonia, &. "It 
jout ned. Dee this Caſe repozted, (3 part, Lincoln Colledg Caſe.) 
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Mich. 32 Elix. In the Common Pleas. "2 
LXXXIII. Hall aud the Biſhop of Pathes Caſe. : | 


All bzought a-Quare Impedit againſt the Biſhop of Bath, audi 

be Incumbent pleaded, Quod ipſe nihil habet, nec habereclianss 
niſi de præſentatione Georgii Sidenbam milit is, not named in the M 
demanded Judgment of the Writ, upon which the Plaintiſf din 
Law: And it was argued by Drew, Set jeant foz the Plaintick, 
Wizit was well bzought without naming the Patron: foz if a Quas 
be bzonght againſtthe Patron and Incumbent, and the Patron 
vant the W2it, the Writ Wall not abate : 9 I. 6. 30. At might, 
theſe Plaintiff did not know, noz could tell, who pzeſented the law! 
bent, but he findeth the Incumbent a Diſturber by his nan 
and il ot neceſtity ſuch Patron cught to be named, then if ſuchs 
(ould dye befoze the Writ bought, then he which hath caule 
ſhould. be remedileſs. And by Anderſon and Periam , the ih 
enough fo2 the reaſon'afozeſaid': And Anderſon put this caſe'; A 
fully. by Uſurpation doth pzefent; and his Clark is received; W 
wards A. having gained the Patronage, g2ants it over to . Agave; 
ſhall the Quare Impedit bz bzonght + Walmſley, Again B. ,, 
derſon doubted. | | 
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Mich. 32 Eliz. In the Common Pleas. 


LXXXIV. Hughes Caſe. 


g iforivedon,the Writ was, That A, Dedit Aliciz filiz ſuz,and to J. S. 
tithe Veirs of their two bodies begotten, and it was hewed in abate⸗ 
aaa Wir, That the. name of the wife 1s put beſaze the name of the 
— which it was ſaid by the Court, that if ſuch a Writ be bzought 
uſband and wife, and the. name of the wife be put befsze the 
— d, the Writ ſhall abate ; And. if in the caſe at Bar it 
um, That the Donees at the time of the Gift, were huſband and 
d in foch a matter diſcloſed, that the Writ chauld abate; but that. 
Near plainly to the Court. b 


N 


IXXXV. Mich. 32 Eliz, In the Common Pleas. 


t was holden by the Court, That if a Writ of Dower be bzought | (0, > 
an Infant, who loſeth by default at the Gand Cape; that be „ 274 
the ſame by a Writ of -Errd}; but where an Infaat appeareth © 1 
and atterwards loleth by default, there he Wall never avoiy . . 
im default be in the Guardian, the Infant ſhall recover againſt 
— of Deceit. And'afterwards, the Judgement in the firſt 
ed. | WIS33 


nnn: „ Git, GU 20 d. 
"44 io To. TY 
ny I. Mich. 32. Elix. In the Exchequer- Chamber. 
Nn 3 38 43? 2 849313 £60487 e ; n n 
, In the Exchequer-Chamber, befoze the Ld2d. Chancellsz,.The 
thief Juſfices, and the chief Baron z a Wtit ot Erro;*was taſt 
nt given in the Court af Exchequer ; and it was agreed, 
abſenxiam Dom. Theſaurarii: Angliæ, They ought not, uo 
the laid Writ ; and the Statute 91 3 Kliz. doth not help 
oz that extends but to viſcontinuances, Which befoze the @ta- 
| hapenedfoz the not coming of the Chancellog . Lrea⸗ 
not to gide Conuſance in a Writ of Erroz in the abſence! of 
#Libarer, dlc. $505 FIT 1 | I 33I8G Y | 


5 Mich. 32 Eliz, Io the Common Pleas. 
Stax: LXXXVII. Lacy awd Fiſhers C ſe. 
#iReplerio by Lacy againft Fiſher, The Defendant pleaped, that the 
Meere, c. ts called Spicold; and holden: of the Panngz of Eafiball 

"mi Rent, and. made Conoſance -as bailiff of the Lozv of the ſaid 

i iſſue being joyned hereupon, Jt was tried by the Jury of 

ot Spicold, anpit was mobed in arreſt of Judgement; that the 

mi tried Foz the Uine- onght to have been of Spicoſd and Ws and 
nm: And a Caſe was cited to babe been adjudged accozvingiy' Nich ong. 
your and Richmond. M. 31 Eliz. in the ſame Court. Caſe. 
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caſe. Caſe. 


—_—— 


Mich. 32 Eliz. In the Common Pleas. 
LXXXVIII. Corbets Caſe. 


was, That an Acton of Debt was bzought by 
TSA in t County then whers t 


Katsz was diwe ing, and befoge notice of that ſair, he get 


vobts of the Inte tate, duo by ſpectaities; to as he buv not £ 

vobt in demand, having Alots, at the day of the — — 
now the Detenvant 4 ſame ſpeciall mat 
elnvsv, Aud fo not g remained his hands, And it was 
riem to bs a good : Wer 22 . 4 21. 24, 1 


Paſc. 31 Eliz. In the Exchequer. 


LAXXIX. Sir William Pelhams Caſe. 


T* A.| Tenant f02 life of a Pali 7 
ye Caſe, ox puts tail to Þ with overs remalaners over . 


Unventev ann Enralled, Bargained and eld the Pell 
veyeurs e Willlam Peiba® in! Fee, who afterwards — 
Ascrp thereof, in Whith A. is vonched ; and ſe a comma Rei 
bad and executed, and all this was befoze the @tatute of 1% Elia. 
ſaid Recovery ſhould binde B. who was in the remainder in tail; & 


of oafe was the Queſtion. Al of oo Inne argued 
ky io Klett it is t6 fed, 4} a commit Recovery ſuffer 
— foz life, (who is ſo 4 inths caſe) be a fozfeiture q 
caltidenLaw; if no Qrecation be „ | 
im If: the:Recovery be trecuted, if dein the remainder 
Eos 
oe: g 
him, bat that which he may lawfully poſs, and that vas the cat ia 
of thy argainnz, fo ſuch EKate only de might lawfully rale 
in but Tenant io the life of another, andimben 
t he ſaletaa common Recoberx, awd that mitbant right, the & 
fozfeiture. By matter in Fad, a particular Tenant may 
feiture, as well as by matter of Recozy : By matter in Fact bec 
mit a fozfeiture, if the * he not thereby pulled out of hi 
Reverſion : As ff Leite foz ten bears maketh & Leaſe foz 10 
the ſame is no fozfeiture,foz by that the Reverſion is nat touched; bat 
matter of Recozd do u thin which ſounds to the viſteherifin of hi 
Reverſion, although in truth it doth not touch the inheritance, yet. 
fazfeitaite ;- whith fer 39 E. 3. 16. If: Totiant: r | 
ayalk@the right of him in the Rever ion, it is a fogfuitare. And by'Þ 
ans btikdap,he tanact plead to the right. 5 Aſſ. 3. Tenant fi} 
ing Precipe bya ſtrunger, — — 
bath Judgement; che dog enters; agatuft v 


mandaiit ſyeth Execut tun, and the Leffog b;ought an iſſne, un 


ment ta recover, fog it is a fotetture, bacanſe the Wenant foz iſs 
mitted the Reverfim tm anvther, becauſe it is an aitonation tothe 
fin of the Plaintitk, i. the Leſoz. 19E. z. t. Receit 14. where's 
foz life pleavs in chief, oz doth not gainſay the Action of the Der 


mates. default by Covin, bs ſhall fozfeit his . but if a enth 


| | 
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" Sir \ William Feber 
Caſe. a 
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ques «aloft Tenant foz life, and he render the lame, it is no fozfeiture : 


111 31 - Tenant foz life is impleaded by Covin betwixt him and the De- 
ane, and p leads in chief without aid pzayer, upon which Judgement is 
he in th e Reverſton may enter: In a Quid juris clamar, againſt 
LAW who pleaded faulty, traverſing the point of the Action, he in 
re ſhallnot be received, foz in as much as the Tenant hath tra⸗ 
Acton ; he is not within the Statute of Weſt. 2. of default, Red- 

wa: dut he in the Reverſion may enter by the common Law: 22 E. 3.2. 
Cite facias, to execute a Fine againſt Tenant foz life, he pleaded to the 
ras in truth, the land in demand was not tompꝛiſed within the 
and Judgement is given foꝛ the Demandant inthe Scire facias; he in 
on may enter: In the pztacipall. caſe here, there is apparent 

and | covin; foz the Tenant foz life is vouc hed without cauſe, and this 
ty is by aſſent, and is to the uſe of the Bargainee, who is Tenant foz 

the! life of another, and therefoze by the common Law, he in the Reverſion 
enter befozo the Execution be ſued, And it is well known, that theſe 
common Recoveries are uſed to deck a Remainder in tail ; and that was 
ye of this Recovery: And as ts the Caſe of 5 E. 4:2. Tenant foz 
ended in a Præcipe quod reddat, who voucheth a ſtranger, the De- 

nter pleads the vouchee, and it is found fozhim ; he in the Re- 

no remedy, but by Writ of Right, and ik ſuch vonchee enters 
arranty, and loſeth by Action tried, oz by default, &c, That 

| ot tended of a Recovery executed; foz there in ſuch a caſe, he in 
red rr not enter, but ts put to his Writ of Entry by the common 

p if . t. Fozkeit 87, 24H: 8. Tenant foz life is impleaded and 
1 of a ſtranger, he in the reverſion mayenter, but if he doth 

er until the other hath recovered, then he cannot enter, but he is put 

i cok Entry, Ad terminum qui'prztetiir, vel deingreſl. ad com, Le- 
72 in Wall“ faVſiiﬀe + the Recovery. And there by Brook, Uouther 
Atte , is not a catiſe of fozfeitrre ;/ koj de doth not viſaffirm the Re- 
wal fy! 10 the Leloz. And he vouched, 24 E. 3. 68. where Tenant 
Int pleat „in the 5 withoat atd pꝛaxer; and to he argued, That 
elle erect on, he in the Kemainder might enter, but after execation; he 


* W Attion ; . — caſe, although Execution be ſued, pet he in 


4 Fer may enter, «foz it is found by UMervig, That at the time of 
ere he was within age, ans then no le ut entty ſhall be im⸗ 
utero him, ahd then he wall not be dziden to his Adion: As if TLeuant 
"i , 1 15 fie miketh a"Feoffment with WMarrantp, and dieth, and the 
elende th to his Veit within age, vet he ſhall enter, although that ye 
5 4, bed the Warranty in the life of his Anceſtoz; And he alſo con⸗ 
the Statute of 32 H. 8. cap. 31. did extend to this Caſe : F03 
vit matt Peltiam, the Wargainee, was bat Tenant foz life, and although 
ol "at Tenant! fo; the life of another, pet he is Tenant los life 
if he were Tenant foz his own life: The wozbs-of the @fatute 
iſe foz term of life 92 lives quo ad nom. As upon the Statute 

$3.4 Ar gives reteit, i. de defenſione juris; the woꝛds are; Cum 
ed Breve Dom. Regis impetret verſus tenentem per Legem — 
Man talliatum, vel ſub nomine Dotis, vel alio modo ad terminum vi- 
* A lo, although that he who entreth at the time of the recovery was 
Ao the Remainder to the particular Eſtate, pet he is within the 
755 1 35 H. 8. f62 he was in the Kemainder at the time of the Recove⸗ 
}, and: ane of the entry, he ia the immediate Nemainder was dead, 
57 [et he next in Remainder : Dee 15 E. 4. 9. by Littleton, Af A grant 
tes to one foz life; and he in a Præcipe bzought againſt him, plead 
being ht ; oz granteth unto another the ſaid ſervices in Fee, the ſame is 
Mtg legteuure, becauſe it is not any W aa It will be —_— 
a 
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Sir William — mg 


whore Tenant foz life doth any thing which ſounds to the dilünher 
in the Reverſton by matter of Recozd, although it doth nat de bett, gy 


wiſe pzejudice the Jnheritance, yet it is a kozkeiture. Coke c 


Vere in our Caſe tbere is not any Covin: Sir William Pelham the" 
gainee, he was deceived by the Barga inaz, faz he did not know, bu 
Bargainoꝛz was ſeiſed in tail at the time of the Bargain, and it was 


foz him to do any other ad in the further aſſurance of his bargain 9 H 


was lawfull foz htm fo vouch his Bargainoz; and although the Bar 

vouthed a ſtranger, pet it is not a fozfeiture, 39 E. 3. 16. Aid pe 
ſtranger is a fozfeiture, and the reaſon thereof is, becauſe bs ackngw| 
the Me ver ſion to be in a ſtranger, and that is the cauſe of the fate 


See Book Entries 254. Where upon aid paper, the party ta dan 
ſheweth ſpeciall matter; but in our caſe, Hir William Pelbam hath. 1 4 


his 1Bargainoz, and that not without cauſe, fo be hath a Mar ant 
bim; and the Demandant could not connterplead it, foz he hay! 
by teace whereof de might make a Feoffment ;. As unto the Cale agi 
Reteit 135. Leſſee: fo2 life in a Præcipe again him without aug 
pleaded to the Enque ſt at the fir ſt day, in that caſe it is ſaid, that] 
Reverſton map enter. It is true, that he map enter in the Rel 
into tte Land fo2 fozfeitnre: fog then Fitz. would habe abzidged 
the Title of Entry Congeahle, and not in the Title of N. it! 
Bock of 5 E. 3. is good Law, foz there the Tenant dath confel 
vorſion to be in anather ;. but in gur Caſe the Wenant vouche 
is a lawfull ad done, and at coding to the Cabenants at his purchal 
although the Recovery be by agreement, vet it is not therefoze af 
foz it the Tenant foz life toucheth truly, it ig ng tazteiturr. 
Statute of Weſt 2. cap. 3. which LAN to the wife, and tof 
Reverſion where the particular Tenant is impleaded, and make 

vel reddere nolurrint, there was ns vemedy in ſueh caſes, but 
Right; but no entry, and that was fo2 the reaſon of the credit whic 
gave'ts Recoveries, fo2 if they might enter; wherofaze is Rocgitg 
that was in two caſes anely 2 But atterwardg, betguſe it was 
man particular Teuauts being impleaded would plead. faintly, 4 

of t3R.2. gave receit.in ſuch caſes. And upon what reaſons were; 
and Statutes made, if in ſuch caſes the entry. wag Congeable;2,! 
theſe two Statutes. another pzagice was deviſed, (o: ſuch partie 
nants would ſuffer. Recoveries ſecrgtly,/ in ſuch ſozt, that thoſe inth 
ſion could not have notice thergaf, ſo as they coula not befoze 
p3ay to be received, to remedy which miſchief, the @tatute/'of bay 
made, un which all Recoveries had againſt Tenant bythe Curtoſigg! 
wile k62 like oz lives, by agreement of the parties of any Lands lube 
particular Tenant is ſeiſed ſhall; be void, as Tenant by the 
ſhould be'void againſt him in the Rever ſton; and pet there was ay 
kound to he aut of that Statute ; ſoꝛ ſuch particular Tenants; Wd 

a Feeſtment with Wavranty, and then the Feotfes ſhould be ing 

a Wrir of Entry, and he vouch. the Tenant taz life who wong 
ſuch Recovery was holden to be out of the Statute at 52 KH. J $Þ 

to very was not againſt ſuch particular Tenants; & c. Foz the it 
which-milchief, the Statute of 14 Eliz. was made, by which it i848 
That luch Recoveries had where ſuch particular Tenants are von 

bo void, it duch Recovery be by Covin betwirt them: And de n 
That the fozfeiture is not in reſpec af the Recoverp it ſelf, but a 
Pleaded- by the Tenant: And here in our Caſe; there is nat auh 
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Sir William Pelbamse 
„ i. 8 


_ 


een William Pelham knew that he was but Tenant ln life; 


at this Recovery was with their aſfent, and that was laws 


is fg they might agree ta hade ſuch a Recovery foz farther 
ful + and ſo ir William Pelbam hath not donched any but. dis Bar⸗ 
— accozding to their Covenants; and this Bargainoz was 


not 8 
not 


pert Cenant foz life, but he had alſo a Remainder in tayl, although 
ately depending upon the Eſtate foz life, which he had cut off; 
duns nat meerly a ſeigned Recovery : Ser 5 E. 4. 2. and 24 H. S. br. 
follet. 67: where Tenant foz life being impleaded in a Præcipe, voucheth 
Aim, the ſame is no Foztelture, fa the ſame doth not viſaffirm the 
uten? but contrary of Ayd-paayer, foz a ranger may releaſe with 
warcaaty to Tenant foz life, upon which he may vauch: And he repozted 
in his Irgoment, That Bromley, Chancelloz of England, ſent him to both 
the <i> Jultices, to know their Opinions upon, this point; and they were 
of „Chat the Uoncher of a ſtranger was nat any Fozfeifure, and 
allo that after the Recovery was executed, he in the remainder. could not 
enter ; but they conceived, that the Right of him in the remajgder was not 
wum: June ſaid, Chat after the Recovery was executed. that he in the 
ald nat enter: Dee 24 H. 8. Br. Forfeit 87. Foz if Entry in 

luch Can thenld be lawiul, infinite Duits would follow thereapon, which 
wund much tu the Diſcrevit of common Recoveries, Which are now the 
ances of the Land. As to the Dbjectan of the'Enfancy, the 
n ut help the matter. Br. Sav, Default 50. 6 H. 8. A Reco- 
vryſaagitoſt an Jofant, in which he voucheth and'wfeth, is not errone- 
ans; contrary of a Recovery upon a default nd it an Infant, Tenant 
in tt; luer a common Recavery; the ſame is à diſcontinuance , 
an ichRecoveries Infancy is nut reſpeded: And in a Scire facias upon 
nenen han againſt the Father, the Heir ſhall nat habe dis age: And 
jeeitazalentot Bendloes Reports, 5 Etiz. Tenant fan tife, the Remain⸗ 
mn trauer in Fee, Tenant fc; lite ia difliedſed:by Covin ; in a 
— — againſt the Dilleiſoʒ, he voucheth the Tenant foz life, 
into the warranty generally, and voncheth over the common 
ae t was anfudgen, That the 'Recovery was out at the Statute of 
H de Recovery was not had againſt the particular Tenant, but 
altTenant in Law. becauſe Uouchee;. and alfa; that the Recovery 

to him in the remainder, notwithEanving that he was with⸗ 

mad me a the Retovery. | | i od 

hey” eggs at another day the Caſe was argued by the Barons; and 
m mae conceived, That the Catryi of him in the remainder was 
It bath been ſaid, That Sir William Pelham did not kuow that 
man dunn Eftate. but fos his life, oz that any other perſon had 
under therein; the fame is not ta any purpoſo/ to excuſe him: fo; 
*£3Yvery Purtchaſsz ought at hts.own perti take notice of the Eſtates 
Mts which are upon the Lands at which he is Purchaſoz; and the 
mes that none will purchaſe Kands witzunt advice of Councel, 
fee ng the Titles to the wauds. And although divers Sta- 
ben made to pzovide againſt the pzacticesvf particular Tenants, 
"MIgwment, that uo other vemody was befoze + Aud by Lictleton, 
Tenant v2 life joyneth the Miſe upon the meer right, it is a fozfeiture. 

| tea trongly, That the Judgment did not take away the Entry, 
e petture being given befoze the Judgment : See 5 Af. 3. and 
ur chat purpoſe: Io where Tenant foz life is im pleaded, he 
1 Aten upon him in the reverſion, and to exped in ſtruatous from 
ente ol bis Title, xc. And therofoze if he maketh default, oz con- 
ien, the lame is a fozfe iture: And as to the ſuppoſed recompence, 
all not help this Caſe, fog this is a common recovery, 13 
thing 


et 


Sir William Faden 
Caſe. 


thing elſe but an Allurance: And Recoverozs they are but Aſigz 

they ſhall take advantage of Conditions by 32H. 8. and a U˖j˖ s 

be ſeiſed to the nſe of him who ſuffereth the Recovery, if no others 

erpzeſſed. And he alſo held, That when Tenant foz life bare 

ſels his Lands by Deed enrolled, althongh no Fee paſlleth, pet K 

feitnre, and that by reaſon of the Enrolment, which is matter gf: 

And he ſaid, That if an Infant, Tenant foz life, be diCeiſed, an 

ſeiloz dpeth, and afterwards the Inkant dyeth, that he inthe 

might enter. 9 
Gent, Baron, argued to the ſame intent; and he ſald, That . 

fo2 life ſuffereth a Recovery, the ſame is not ſimply a Fozteitars; 

may have a warranty upon a Releaſe oz Confirmation made to him, 

tozument doth not give a Right, but it is onely a Conſent, 

bath not any thing in the Reverſion will levy a Fine thereof unt 

and afterwards the Conuſee bꝛings a Quid juris clamat againſt t 

of the Land, and he attozn, it is a Fozfeiture. 9 7 
Manwood, Baron, to the ſame intent; This is a new Caſe, awJh 

not ſeen no2 read the Caſe in any Book, noz ſeen any pꝛeſtdents 

a great caſe, and a general caſe, and wozthy to be argned : Any 

clearly, That here is a direc and erpzeſs fozfeiture : the Dign 

ments in reputation of Law hath been urged, which onght/t 

fozce until they'be reverſed by Error oz Attaint: And alſo 

bath been urged, where upon the Statute of Weſt. 3. he ſaith; 

foe the Statute afozeſaiv, if a Leaſe had been made ta one faz 

mainder to a ſtranger, andafterwards a ſtranger by faint Aals 

covered againſt Tenant foz life by default, and afterwards the 

life dyed, he in the Remainder had not any remedy ; But then 

doth not re poꝛt the ſame as his own Dpinion, but as an Dpinh 

ved by a Reader upon the ſatd Sfatute ; and in truth it is but 

ceit. And as to the main point, he took this difference ; at 

in which the title of !the Demandant ſtands indifferent to t 

non conſtat, if it be gond dz not, being ſuffered by Tenant fo 

fault a2 confeſſion, without apd⸗pzaper of him in the Reverſis 

make any fozteiture, although that the Tenant foz life hath ng 

him in the Reverſton, not having pzayed in ayv of him: And 

if a Leaſe be made faz life, the remainder over in Fee, 

very he in the remainder ſhall have a Formedon in the r 

Writ ol Right,” and hall not pat 'ont him toho recovered; 

Action, and that by the common Law. Then came the Statute of 

- which gave unto the Mike à Cui invita, upon a -Recovery had 

Yusband by default, where befoze the had not any remedy, bi 

of Right : and: notwithſtanding, fi ulterius quæratur, ulceriust 

bet oftendere jus ſuum, ſecundum formam brevis quod prius im 

And if. his Right be: not better then the right of him in the Re 

ſhall loſe it, notwithſtanding the Judgment given befoze fox 

that Statute gave Receit, oz Writ of Entry, ad terminum qu 

and that Statute is to be intended of ſuch Recoveries where 

02 indifferent is, ſa as non conſtat Curiz; if it be Food, 03 not | 

Tenant fo2 life was dziven unto a new ſhift, and would nat 

o2 loſe foz not pleading, but he wauld plead, but that faintly; 

medy of which miſchief, the Statute of 13 R. 2. which gun 

ſuch caſe ; the particular Tenant being reſtrained by this tan 

led vet, and pzaciſed to ſuffer a Kecovery ſecretly, without nul 

in the Re ver ſion: foz the remedying of which miſchief, the 

32 H. 8, was made, and that makes ſuch Recovery had age * 

ticular Tenant vced againft him the Never ſion. > e 
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Anden objected, That the ſaid Statute of 3 2 H. g. did not gibe any 
wan in this taſe, but makes tye Recovery voyd ; and therefoze he in 
1 ought to ſtay untit after the death of the particular Cenant: 
that $hall ſpeak: after. But here our taſe ts of a common Recovery, 
tua appear to the Court, that the Denanvant hath: not right, foz the 
Todd have barred him: Alſo this Recovery is not to the uſe of the 
Cecgberdz, but to the uſe of him who was Tenant in it; and in truth it is 
thing eiſe but an aurante: and in theſs fetgned Recoveries the Reto⸗- 
cones in under the Title of the Tenant to it, and not paramount, as 
nate 8Recovery upon a good Title. A Leaſe fog years made by hint 
who after (offers a Recovery is good, and hall not be. defeated by the Re- 
cover ; Ader wiſe it is where the Recovery is upon a good Title. Sec 
etatut of Gloceft. cap. 11. where upon default of the Tenant, Receit is 
| ee foz years; yet if the 'Tenanf vouch, upon default of the 
the Leſſee foz years ſhall be received: and now Receit of Leſſee 
years is dut of the Bock. koꝛ by the Statute of 21 H. 8. cap. 15. he may 
ande we Reto very: but no Recelt liech in the caſe of a; common Reoo- 
very in yu he who recovers cannot put out the I ermoꝛ. As to that which 
Wa Clark hath ſaid, That the bargain and ſale in this taſe is not 

an ine, but when the bargain and ſale is enrolled, then it is a foz- 
figs; Jam not of ſuch Dpinton : foz although that the Enrolment be 
nan vet the Deed is not of Reco2d ; foz againſt a Deed enrolled; a 
gun may nend Anfancy, although none can plead Non eft fitum,. Allo 
in That although by the bargain and ſale, and the Enrolment of it, 
thiBargainoe hav not a fee, foz by ſuch ad the Reverſion is not removed: 
wt wtheRicovery, and the Execution of it, the Bargainee hath gained 
thyme the weftoz, foz the Recovery is to: the uſe of the Bargainee, 
ali Ghote it was: had. It hath been objeded, That here is onety a 
tht; which peravventare was lawful in this caſe, by reaſon of a wars 
parawtat, oz of a Releaſe 02 Confirmation with warranty: and 
Wear been vouched to that purpose, viz. 53 E. 4. 2. Tenant foz 
i way impleaved in a Præcipe, voucheth a ſtranger, the Demandant 
the Uoncher, which is found fozhim, he in the Reverſioit 
ee but a Writ of Right; ſo if the Uonchee had entered into the 
loft, xc. As to that book, we'ought not to conceive, That 

Cit repozted in dur books is Law; but let us obſerve, of what au; 
ate is; truly tt ts the concoit of the Repozter himſelf, foz he 
Wi, and reſdtves the caſe, but no Judg oz @erjeant'is named in 
Kali e. The! other caſe is 5 E. 4. 2. b. Note by Heydon clearly, If 
an fog lite voucheth a ranger, who entereth into the warranty 
HU; iv doth not know how to bar the Demandant, the Tenant 
ar in value, and the Reverſion of that which he hath in value 
Anme im len of my fozmier Reverſion; as a Releaſe tothe'Tenant 
[of life ſhall enure to him in the Reverſion: But that is but the 

mn fone Serjeant, fc. But J anſwer to theſe books , If the De- 
me uch Kecoverp bath a good Title, lo as the Tenant op the 
um as Heydon ſaith, do nat know how to bar the Demandant, there 
Macher of a ftranger is no fozfeiture, noz.fuch Recovery ſuffered ups 
mink his Will, volens nolens, he ſuſtered it: but if the Tenant 

” matter to bar the Demandant, and no good cauſe of Uoucher. noz 
Aman, as the matter is in the caſe of a common Recovery, there 
arte a ranger, oz ſuffering of a Recovery, is a fozfeitare of hig 
m And here in our cafe the Demandant hath not any Title, the 
wy Uvuchee hath not any warranty; but the Tenant might have 
wh Demandant if he would: And he laid, That the Uoucher'onely 
N mate the tozfeitare, but rather the recovery; foz when Judgment 
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Sir William OY 
Caſe, 


ba . — — 
is given, and Execution ts had, then the Fee is plucked aut of the www 
fioner : vide 6 R. 2. If Tenant foz life claimeth a Fee, the lam e 
keiture: but here ir William Pelham hath done moze, fo2 be: hath aa, 
Fee by the Judgment, therefoze a fortiori it ſhall be a torten, 
let usſee alittle what medvlings oz attempts by the particular gas 
are cauſes of fozfeiture, and what not: 5 Aſſiſ. 3. A. bzonght 4 
Entry againſt Tenant foz life by Colluſion to ouſt: B. of his Nen 
ſuppoling that the Tenant foz life held of his Leaſe ; the Tenant t 
the Action, upon which Judgment is given; B. enters, and his eu 
judged lawful, foz this Recovery is adjudged in Law but an altem 
the diſinherifin of him in the Reverſion : and there it appeareth, tha 
Recovery by Covin is but an altenation, and withont any firengths; 
Recovery. And he cited many other caſes cited befoze by Altham: 148, 
Receit 135- where Menant fog life pleads in chief, and pꝛaps in avs 
ſtranger, where he might bar the Demandant, and would not, the u 
a fozfeiture : Alſo 22 E. 3. 3. and 27 B. 3. where Tenant ten lig 
Quid juris clamat, attozned to the Gonuſee upon a Fine levyed by hin 
had not any thing in the Land, the ſame was a fozfeiture , and vet the U 
toznment doth not de veſt the Reverſton out of the Leſſoz; 50 E. g, 
Land was given by Fine in tayl,. the remainder over to a ranger un 
the Donee took a Wife and dyed without ine, the Wife accept 
aſſigned by a ſtranger, he in the remainder bzonght a Scire facizz 
the Wife ; ſhe is Tenant in Dower of the aſſignment of a tram n 
pleads to the Title; the Demandant recovereth, ſhe hath loft her Wil 
to the bath not pleaded dntifully as ſhe dught, being a particular Tet 
H. 4. Tenant foz life loſeth his Land in a Recovery againſt him; 
bis Will, and thereupon bzings Quod el deforceat, and declares n 
Eſtate-tayl; and recovers, the ſame is a fozfeiture, becauſe he hath: 
ged a higher Eſtate then he had: 5 H. 5. Tenant foz life joynst 
upon the meer right: 2 H. 6. Leflee foz years being ouſted, wing 
fiſe, and recovers: 1 H. 7. Accepts a Fine of a ſtranger upon 
come ceo, &c. all theſe are fozfeitures. In the pzincipal Caſe q; 
Tenant who ſuffers his Recovery doth not plead at all to defend 
but whereas he might have barred the Demandant, he giveth 
his pzetcnded Title, and makes it a perfect Title; and by Culfer 
Recovery and Judgment to paſs upon it, he hath taken the Reverfl 
the LeCoz to whom he owed Fealty, and therefoze he ſhall fozfell 
And without any doubt it is apparent to the Court, that the De 
this Recovery hath not any Title, bat the Recoverozs in ſuch t 
as Aſſignees 02 Purchaſozs, which appears by the Statute of 7 H 
which gives Diſtreſs and Avawzy to Recoverozs, xc. As to the 
of Recoveries, it was a neceſſary deviſe, foz. it was to take ang 
tayls, Which were the cauſes of great miſchiefs and inconvenient 
Realm: and there was great reaſon foz it; foz Wenant in taping 
common Law alien his Lands poft prolem ſuſcitatam, and nom 
Inheritance, and may do Waſte : Wut he was ſo re ſtrained bythe 
of Weſt. 2. that ali the Realm; and the Snbjeds in it, were inveigll 
by z Joyntures of Mives, Leaſes of Fermozs, Poꝛtgages to Cl 
Statutes; and other Allurances, were defeated by the deaths of 
tn fayl, which was both againſt the common Law, and alſo agauny 
Conſcience. - Theſe matters coming to the knowledg of the Jute 
the miſchiefs thereupon following being very frequent, and it am 
that Cenant in tayl was a dangerous fellow, and that there wan n 
dealing with him, they took confiveration of them: and confderin e 
with themſelves, That Lineal Warranty and ACets 


; . and / 
Warvanty without ACets, did bar the Entayl , upon this ann 
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grounded the pꝛadice and uſage of common Recoveries, £0 as by 
ft ears Tenant in tail;hath Poteſtatem alienandi, as he hath at the toni⸗ 


7 and by this means, right was done td the common Law be⸗ 


its anthozity was relfozed ; and thereby tnjury was done to no 
ut as fo: Tenant foz lite, he never had Poteſtatem alienandi. 
un that which hath been ſaid, That the Recovery ſhall ſtand in fozce 


mntillaffer the death of Tenant foz life; and in our Caſe here; Menant in 


il b elle Truly; if the Law chould be ſuch, great miſchiefs would fol- 


Fey then great Joyntreſſes, The widows of great perſons, having 
bow * ices tothem of great and ately Youſes, and of Lands, furniſhed 
an Lin of great yearly value, might ſuffer ſuch Recoveries; and ſo 
having fen bed tbe Fee aut of the Yetrs,might commit waſte, and the ſame 
ho the ſuffering of a Recovery was a fozfeiture, and Judges 
ung Tri, 94 Eliz. was given, and entred atcoꝛdingir. 


(Gable; which would be an intollerable miſchtef; and ſo 


Trin. 31 Elit. In the Exchequer. 
3 XC. Noones Caſe. 


eit tus brought in London, againſt one as Executoz, and upon fully 
aumlaiſtred pleaded, it was found foz the Plaintiff, who aſſigned the 
ame to the Queen, whereupon a Scire facias iſſned ant of the Exchequer 
aint the Dekendant, into the County of Dorſet. The Sherlff retozned 
Nals bon, &c. which Scire facias was upon a Conſtat of goats in another 
un It was agreed by all the Barons, that the Debt was well alligned 
uche nen: And alſo that the Scirefacias might ine fozth of another 
where the Kecozd of the Judgement remained; and that upon 
aConffac:of goods, in another County then where the Writ is bzought, oz 
xt party is dwelling, he thay well have a Scire facias in another 
tu Bat the Retozn was challenged, becauſe contrary to the Uerdic : 
leinaReplevin, No ſuch beaſt, is not-a good Retozn,but Averia elongata; 
eit en parte quereritis ad monſtrand. zveria : And here the 
Kiht have retozned, Devaſtavit which well ſtands with the Uervic, 
But as to that, It was ſaid by the Barons, Chat it is true, that 
ehe er the County where the Writ was bzonght, is concluded by the 
000/46 maße any retbzn contrary to it; but the Sheriff of another 
not-ſs be; but the Sheriff of the County where the Writ is 
to retoꝛn Devaſtavit, &c. and thereupon the Plaintiff ſhall 
into another County; But the QMneffton further was: Af a 
u upon Teſtatum ſhall iCue into another Couaty; befoze that the 
Mer of the County where the Writ is bꝛonght, had retozned a Devaſtavitꝭ 
ike tont ei ved That a Devaſtavit where the Writ was bzought, onght 
bere-retozned, and then upon a Teftatum, Pzoces ſhoalv'iſue fozth 
wy County within England; But others were of opinion, That with- 
oatuDeveſtavit retoꝛned upon a Teftatum, Pzoces might be ſued fozthim- 
into any other County. Williams ſaid, Af J recover gends by 
al tin Midd. J may upon a Teftarum, have a Capias tata any 
County, a4 | | 
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Tris. 31 Eliz, In the Exchequer. 
XCI. Weſtern and Weilds Caſe.) 


Na Writ of Accompt bzoughtin London, the Defendant pleadey, een 
| bis Receiver, &c. Which was found foz the nick, and Junge. 
given, that the Defendant ſhould accomptz Afterwards the Del 
bzotightin his Writ of Pziviledge ; and if the ſame ſhould be all 
Judgement : was the Nneftion : Coke, It ſhall be allowed, ch the $ 
fendant hath not ſurceaſed his time. This Audgement to N 
pzoperly a Judgement, foz no Writ of Exroʒ lieth upon it beten the A 
be ended: Manwood, Regularly, after Judgment, No pztviledge Qhallk 
lowed, but that{is to be intended of a Judgment ende d but hers noi 
ing this Judgment, the Action is depending, and therefoze he concei! 
the pziviledge ſyonld be allowed in this caſe. At was objected, That th 
PlaintiF ſhould be at great miſchief, foz he ſhould loſe the advantagyy 
triall ; foz he muſt begin again, and plead again, and have a new Ty, 
Clark, the Plaintiff ſhall have benefit of his fozmer trial by way of Chl 


Trin. 27 Eliz. In the Common Pleas. Rot. 2 
XCII. Brian and Cawſens Caſe. = 


N an Action of Lreſpaſſe by Brian and his wife, and others, alf 

ſen; That William Gardiner was: ſeiſed in Fee, accoading tolk 
Some of the Manne of C. of certain Lands, and ſurrendzed themny 
uſe of his laſt Mill; by which de deviſed them in this mannet; 
queath ta John Th. my: houſe and land in M. called Larks and Soo% 
Steph. Th. my henſe aud land, called Stokes and Newmans, and 
Th. my houſe fand lands, called Lakins and Bron. Wozcover, Jus 
ſohn, Stephen / oz Roger, live till they be of lawfull age, and hat 
their bodies, lawfully begotten, then I give the ſaly lands and hang 
and their beirs in manner afozeſaid, to give and (ell at their pled 
if it foztune ane of them to die without ine of his body, lawfully) 
hen I will that the other bzothers, oz bzother, have all the ſaid bi 
lands iu manner afozeſaid : and it᷑ it foztune the thzee to die with 
in like manner, Then J will, chat all the ſaid houſes and lands bei 
Erecutoz oz his aCignes, and the money to be given to the po: 
viſoz dieth ; John, Sephen and Roger are admitted accozying.to the! 
the Mill, Roger dieth wiithin age, without iſſue, John and Stepiet 
mitted to his part, John comes of full age, and bath ine, J. and 
all his part of the whole, and his Effate therein, to the uſe of Step 
bis heirs, who is admitted accozdingly ; Stephen comes of full age 
father dieth, Stephen vieth without iue, John the ſon, as coſlir 
Stephen is admitted, accozding to the Will, and afterwards die 
iſne, The wives of the Plaintiffs are heirs to him, and are adm 
ſaid lands, called Larks and Sone, and to the moytie of the lands, aum, 
and Brox, parcell of the lands where, &c. by fozce whereof ther = 
all the lands whers the Treſpaſe'is done, and it was found, That? 
Erecutoz, died Inteſtate, and that Cawſen the Wefendant is CofinW 
of the Deviſoz, and that he as Yeir, entred, and did the Tteſ pal. 
it was agreed by all, That by the firſt wozvs of the Mill. the ther arr 
had but foz their lives. But Fenner ano Walmeſley, who argue 


FEC , . Cs Ge \ 


On 
8 ia 
2 T 
Caſe. Cawſcn 
4 7 


"pr GY 
plaintiffs r 
uf md R ved n 
1 woe en the | 
Ar afozeſai How! oi 1 N 
ty rf wens id) — ph the —— 
a6the ir lt Laws eto be ke c. big a wozes (ſci 
ir gg deviſe de bene they and bare i If 
the hl aF And ould, 92 life, not t have Ho e iſſue the faic 
2220 U —_ Feaner ſaid N. * — gen 
iy nh levi aid, joynt othe late and you = OT 
2 ſar cht eveviothen oy os 1 47 — 1 
fur di do; gh er d the ſu eee 020s hold i nivi (in 
mm mi thoſ s ie faite di C eſolv ＋ wouce en b 
vition, ws, might vel 1 — onuſe ed by he lec everal- 
„ —— = in == and is por " p 
— wn » c. 85 7 by never might A* 00 opinion; 
omni no retares . if L baer de vil auen Leaſes e, and of 
mt ef! any unto in manner of oe ie ke by Prov, 
Td to — — — the ethe ſat 
— n er Co Etta af given ovi the St ſata 
Ew * have i all oz Uf D; A. fe otwithi pe of 
was e and bit po call anne theſ 03 It ſt t th 
diſpoſe not k fell X t er mited e w fe andi 0 
three ds Ettate, at the! , Ar 0 2 wa: ＋ to 0020, upon ng 
to die wi at ke err | e, T fs 20s he me in mann 
— 2 & an E plea ha the of wozds ndn 
controle ti out een, t the m b Condi * ben 
fourty d by im1 ion & as to |; foz whi ha — yli E 
—— implcato Fe theſe the la —— it a ve to t] * wall 
ſhe (hall r eviſet e in hom tter w mg them n Cf all 
ITS the h bist ont of —_ 3 tai eth. . — = 
wen ſhatt dep or the . er pa of m And if —— his Ar 
— not tal And 3 . N 1 in, 
Ayr take a dher her, a ife —_— _— an Cate tl en 03 
the Deviſee in the © 27 0 che l ty yea As ll and 
two parts, th Dc 1 — lale ur d ars it e not 
| nd _C wit Hees u t ewor firſt K if the1 fo2 
y, no ſo Ayo 4 1 14 di 
t md fate e ine Ut right r allow enty pears, 
to de R 9 el je wedu r 
— „ther d to ant d de 8 
ger o parks ge tw 8 unt by t , 
rue i ogerz ure ts be boy neve torwo pt 1 be 
— ri prt, e 2 2 ts, he contrary: 
Tic hold , Bc fic ({ci taken | ITI Inh ind deter Aube 
. — ic de o ) if eee Th A ＋ nhe- 
IN 16 them evra qi: Bs I Sale * 
es | 12 55 55 Ir 2ds, IT 
net Perſ all 14. 5 It 2 19 H Der C. .— If Joh 0 
« ym parcel A 37 Al ſcems .6, Sasse —— — 
e fs; al whi ns ts be mo en —— 
Veir — 59 baue = to ” 8 —— lars — 
— See ad ace e & 20s, 
ith * evils, of . — * Elir = — wa inf — to 
m ee, e Ex 1 2 ermin as Ad oy 3 ed 0 it 
19H cata I refoz pie is able ng a 31. A and 
pc * v ze am bein 6 the able, an nt 8 nd it 
An Er by hi perſo vs tha ed by nel * 
d aft ecuto mm nin U the ate 
erwa 2 of t ade 222 death 
rds he Er died natu t to t 
„the I recu Int ra he 
ufti tos eſtate who 
ces . Q 
3 not ( nd 
ed, —— 
hat 


Etta 
te t 
ail is 
creat 
ed b 
p the 
W 
ill, but that 
Tz the 
Fee 

Mm 
ple is 
ſctle 
D 
in 


8 
— 
— 
= 

ͤ—ü— 
* 
—_— 

— 
» 
1 
8 


— 


Challoner and ä 
Caſe. 


—— — —— — — — 


in them when they came fo their lawful age, and have lum, 6. 


the reſidne of the Deviſe is voyd : And Judgment was given fy h 
Plaintiffs. 


XCIII. Hil; 29 liz, In the Common Pleas. 


Þe Caſe was this, ( viz.) By the Civil Law the Parlan 
TI to have his Tythe by the tenth Ridg : And in a great Fi 
there was Cozn upon the Arable Land, and Gzaſs upon the Bend lug 
and in a Suit foz Tythe Yay, and Rakings of the Cozn, the 
did pꝛelcribe, To pay the tenth Shock of Cozn foz all the Joy = 
and Rakings of the Cozn; and the Pzeſcription was challenged nat 
be good, foz it is upon the matter a Pzeſcription of Non Deci 
foz the tenth Shock is due of common Night, and ſo nothing ig 
the Yay and Rakings : It was holden by all the Juſtices, Thy h 
tying of Yozſes upon the Mead lands, and eating of the Gza wy 
Cozn together, that the Pzeſcription was good: But the doubt iy 
when the Gzaſs is made into Yay, which is upon the Mead lan, 
it be a. good Pzeſcription then, and diſcharge foz the Yay , be! 
is another thing then what is growing upon the Land:? Bu i & 
end all the Juſtices agreed, That by the Civil Law (ut ſupn) gg 
tenth Ridg is due foz Tythe Cozn ;. therefoze foz the reaping, blu 
and ſhocking, it is a reaſonable Pzeſcription, that the party ſhall 
the Yay upon the Yead lands in recompence of the ſaid ather th 
and the Yay upon the Mead lands is but of little value. 


XCIV. 29 Elz. Challoner and Bowyers Caſe. 


N Alſiſe of Novel Diſſeiſin by Challoner againſt Bowyer, it 
1 given in Evidence at the Alliſe, That William Bowyer was ii 
and having iſſue two Sons, and two Daughters, deviſed his Lays" 
his younger Bon in tayl, and foz want of ſach itſne , to the Vol 
the body of his eldeſt Don; and if he dye without ine , that thavs 
Land ſhall remain to his two Daughters in Fee: William |] 
dyeth, the younger Son dyeth without iCne, living the elveſt 
ving iſe him who is Tenant in the Aſſiſe : At was moved, 
notwithſtanding that by way of Gzant, the Son, living bis # 
cannot take as Heir, i. by limitation, as Meir to his Father, 
that none can be ſaid oz held Meir to his Father as long as ,t# 
ther be alive; vet by way of Deviſe the Law ſhall favoz the ini 
of the party, and the intent of the Deviſoz ſhall pzevail- But a 
Court was -ftrongly againſt it, and held, that as well in ( 
Deviſe, as of Gzant, all is one. UWherenpon the Tenant 
witneſſes , who affirmed upon their Daths , That the De vilch 
his meaning concerning the ſaid Will, That as long as his elvob# 
had ine of his body, that the Daughters ſhould not have the! 
but the Court utterly rejeded the matter; and Judgment ws 
foz the Plaintiff. +61 %1 
„ ; fb 
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The Counteſs of Lin- 


ces 7 
nox Caſe. 10 Caſe. 


29 Eliz. In the Exchequer. 
XCV. The Connteſ; of Linnox Caſe, 


g this Caſe it was ſaid by Manwood chief Baron, That whereas 

1 Ciſtercians, &c. had a Pziviledg, that they ſhould not pay Tythes 

thelr Lands quas propriis manibus excolant, but their Fermozs 
fi Tythes: and now by the Statute of 31 H. 8. they are vic, * 
— That the Queen and her Fermozs ſhould be diſcharged ot ſuch 
ythes u the ſpiritual perſons were ; foz the Queen cannot excolere ; 
ergo, her Fermozs ſhall be diſcharged : and ſo long as the Queen hath 

bold, her Fermozs ſhall have ſuch P3iviledg, although the | 
aſeth lo years » £2 at Mill: But if the Queen granteth over the 70» Neg. 95 


1e then the Fermozs ſhall pay Tythes, 


Mic. 29 Eliz, In the Kings Bench. 
XCVI. Goldings Caſe; 


£ an Action upon the Cafe againſt Golding, the Caſe was; A Feme es. 290 
ſale, being Tenant fog life by Deviſe of Lands, Leaſed the ſame / Cv. ** 

u years, to begin after her death; and afterwards made another Leaſe, . „ 18. 
180od. foz twenty one years fo the {ame Leſſee, to begin at Michael- 
mas befoze; and the Pleading was, Virtute cujus quidem dimiſſionis: 
and the Leſſee entered Craft, Sanct. Mich, which was befoze the making 
of the Leaſe : And upon the G2ant of theſe two Leaſes , the conſide⸗ 
ration of Aſſumpſit was grounded in an Agton of the Caſe thereupon, 
and fi; hnndzed pounds damages given: And now this was moved in 
Arreſt- of Judgment. 

Coke foz the Plaintiff; Mhere two Confiverations are layd down 
i the Declaration, although that the one be voyd ; vet if the other be 
ſufficient, the Action upon Aſſumpfit lieth, and damages ſhall be taken 
accopdingly, And the Gzant upon the Aſſumpſit was, That both the 
Vene ould be alligned to the Defendant; and the Plaintiff hath 
declared accozdingly, although that one of the Leaſes be vopd: And 
„ Agteement was, That the Plaintiff. ſhould aſſign totum ſtatum, 
& intereſſe ſuum quæ habet in, &. It appears here in the 
Pleading,, That the Leaſe was made the eighteenth of October, and 
8 Leſſee did enter, and was thereof poſſeſſed; Craft, Mich, which 
vas beine, and ſo the Leſſee then entering was a Dilleiſoz : But by 
z the ſame is not a Dilleiſin, although that the Lefſee entereth 
the Leaſe made; fez there was. a communication of a Leaſe, 
Wough the Leaſe was not made befoze-the eighteenth of October; 
Wikeradventure it was. by allent of the Lefoz, in which caſe it cans 
mie Difeifin ; but be it a Dileifin , yet in as much as ye hath 
align all bis intercft , quod iplſe tunc habuit ,- the Conſideration is 
anſwered , and he hath allo delivered both the Indentures of Demiſe, 
aun bath granted all that which he might grant, be ſuch Gzant voy) 
dad, it is a good Conſideration enough as to ns. | 

eiton, Hollicitoz, contrary; In every Adion upon the Caſe upon a 
Mile, there are thꝛee things conſiverable, Conſideration, Pzomilſe,-and 
ach of P2omiſe: As unto the Conlideration in gur Cale, the Gzant 
wm Leaſe,which is to vegin after the death of the LeUe2;is:meerly vopd: 

to the ſecond Conſideration, it appeareth, That the Lefſoz 94. the 
| ine 
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Curtiſe and — 
Caſe. 
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time of the making of the Leaſe had but a Right, foz he was din 
fo2 he — was afterwards the Leſſee entered befoze he hay any 1 
made unto him; and ſo here is not any conſideration to ground the Aſy 
fit upon: But admit that there be a conſideration, pet the 
lie : Foz 19 Eliz. a difference was taken by the Juſtices, (ſcil.) 
the Declaration in an Action u pon the Caſe, two oz moze conſideratiag 
layd, and are not collateral, but purſuant : As if J ow yan an du 
pounds, and J ſay, That in conſideration that JI ow you 1001. and in 
deration that you ſhall give me 10 l. J pzomiſe to pay unte you the 
hundzed pounds which J ow von: If von bzing an Acton axon 
againſt me foz the hundzed pounds, and lay in your Declaration both 
ſiderations, although you do not pay me the ten pounds, vet the Aalen 
But where the confiderations are not purſuant, but meerly collateral; 
do not depend the one upon the other, As in conſideration that you gy 
my Councel, and you ſhall ride with me to York, J pꝛomiſe to give town, 
hundzed pounds; there both conſiderations ought to be p2offered, 06 
wiſe the Action doth not lie: and ſo here in the p2incipal Caſe, thi 
derations being collateral, they both onght to be perfozmed. Aftery 
upon conſideration had of the Caſe by the Court, Judgment was g 
the Plaintiff : and it was ſatd by Coke, That there was not any Dif 
in the Caſe, but he who entered was Tenant at ſufferance, by tesa 


pzecedent communication. 
Trin. 28 Elis. In the Kings Bench. 


XCVII. Curtiſe and Cottels Caſe. 


He Caſe was this, That one Bonham was ſeiſed of a Pam 
which there were divers Cuſfomary Lands demiſable by Ca 
thzee lives: The Lozd of the Pannoz did vemiſe ſome of thoſe 1 

thee Siffers, Habendum to them foz their lives ſucceſſive, foz the 
1601. by them payd; and they being ſeiſed accozdingly, the elvefſt 
who was Tenant in poſſeſſion, took to Hus band one Chapman; after 
the ſaid Loz2d by Andenture Leaſed the ſame Land to the elveft fiſts L 
Remainder to the Yusband, the Remainder to the ſecond Siſter, adi 
Agreement was made thereunto by the ſecond Siſter by Deed, . 
after the making of the ſaid Jadenture ; but four bays after the Leal 
the agreed to it in the Country, and then took to Musband Cui 
they entered, claiming the ſaid Land, upon which Entry the Aan 
b;ought : The point was, That when the Leaſe by Indenture wall 
to the eldeſt Sifter, at which time no agreement was made by hen 
Bitter who was in Remainder ; yet toben after che agreed, If bythils 
greemeat her Right to the Copyhald were extind, oz not? fo asthe i 
of the eldeſt Siſter being gone by the acceptance of the Eftate by! 
denture, the ſecond Differ might come and claim her cuſtomary 
as it were paramount the intereft of the eldeſt Siſter, which hos 
by the Indenture. = - 
Glanvil, The cuſtomary intereſt of the eldeſt ©ifter is extind upd 
matter, by reaſon of her agreement to it afterwards. M here an C887 
given to one by a lawful ac, it ſhall be adjudged in the party befoze W# 
ment, until it be diſagreed unto; and if the party do once agree, m 
not afterwards diſagree unto it. If an Eſtate be lawfully mat'®* 
Copyholder but foz years, his whole intereſt in the Copyholo is * 


mined : and that a Freehold cannot be watved in pais, but — 
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matter of Reto: Dee 13 R.2.Joynt-tenants 13, A Charter of Feoffment 


made fo four, and Seiſin was delivered to. thzee of them in the 
of them all; and afterwards the fourth Feoffee came and ſaw 
Deed, and ſaid, What ſhe would not have any. thing in the Lands, 
altogether diſagree unto it; and it was, that that diſagreement by 
in pais did not deveſt the Freehold out of her: But when the 
dolh dilagree in a Court ot Recozd, there the Freehold is ont 
party ab initio; and if he once agree, he ſhall not diſagree al- 
See Littl. Sect, 648. Tenant in tapi enfeoffeth his Son and 
apparent, and another, and Livery and Seifin is made fo the 
accozving bo the Charter of Feoffment, in the name of the Son 
alla, the don not knowing of it, nos diſagreeing to the Feoffment; the 
Feaffee dyeth, the Don neither occupies the Lands noz takes the 
them during the life of his Father; the Father dyeth, the 
+ is. g Remitter to the Don, becanſe the Freehold is caſt upon him, 
and there is no default in him, and therefoze he is remitted: But up- 
um legal ad it is otherwiſe ; Foz if A. vifſeiſe B. to the uſe of C. 
in ſuch caſe nothing is in C. befoze an erpzeſs Agreement, foz the 
Dien was an unlawful act. And in this Caſe at Bar, it doth not 
azar that the elde lt Siſter is dead, and therefoze the Right of the 
ſecond Sister cannot now come in queſtion. 
Shute, Juſtice > Ik the ſecond Sifer , at the time of the making of 
the aid Andenture » had agreed unto it, then it had been a full extin- 
nt, but by an agreement afterwarys it is not good. 
dy, Juſtice» The Remainder is in conſiveration of the Law; 
ud the Eltate of the firſt Sifer is not. ſo. determined, that any can 
take advantage of it; tos the Lozd, again his Leaſe by Deed indent- 
a, enter, oz claim any thing; and the ſecond Siſter, although 


1 not agreed, ſhe cannot enter during the life of her elder di⸗ 


her Remalnder fakes effect in poſſeſſion after the death of her 


"kd ider. But if any ould take advantage of it, it would be the 
| et Deed indenfed did not ſtand againſt thy And afterwarys 


Went was given agataft the younger Siffer. . 

, Juſtice, was of another Opinion, viz. That the Entry of 
aer Sitter, nofwithftanding that her elder Sitter was alive, 

Wen: Quzre of that. 


Trin, 28 Fliz, In the Kings Bench. 


i XCVIIL.' Wellocks Caſe. 


4 fon „in conſideration of twelve pence s granted fo one of his 


- $%. Pariſhioners , That he ould held his Lands viſcharged of 


t was holden by the whole Court, That the ſame was no 

charge, being without Deed, as a Leaſe of his Tythes. But 

Ws holden, Af the Parwn afterwards ſueth the Parichioner foz 

Ms againft the ſaid Gzant and Pzomiſe, the Pariſhloner may have 

* lon upon the Cale againſt the Parſon upon his Pzomiſe, although 
"nt plead the Gzant as a Leaſe. 
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Lawſon aud Hares N 
| Caſe. 
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Trin. 28 Eliza. In the Common Pleas. 
XCVIII. Lawſon and Hares Caſe. 


Replevin by Lawſon againſt Hare, who avewed foz a Leet Fee; ws. 
chewed how that he, and all thoſe whoſe Eſtate he bath in then. 
dzed of C. have uſed to hold a Leet, onte every year ; and that at eachi 
when ſuch Leet hath been holden,the Inhabitants within the ſaid Len 
uſed to pay to the Lozd of the Leet 16 d. foz a Leet Fee; and that the Liy 
of the ſaid Lcet have uſed to diſtrain foz the ſame: and ewed further 
5 Juli 26 Eliz he held there a Leet Sc. The Plaintiff replied, Abſqueh 
that they had uſed to diſtrain ; and iſne being joyned, it was kound thilw- 
Defendant. It was moved in Arreſt of Judgement, becauſe, that th 
fenvant had entitled himſelf to a Leet, by an Eſtate in the unden 
did not ſhew a Dees of it, which was ſaid, he ought to have dong 
x1 H. 4. 48. And ef ſuch opinion was Anderſon and Windham, 4 
Periam and Rhodes Juſtices, contray, as this caſe is, and that the 
need not ſhew a Deed But if the hundzed it ſelf hav been in quei 
a Deed ought to have been ſhewed # But here the Avowant entitles 
to one thing, (ſcil.) a Leet, and a Leet Fee, by reaſon of a Hundzed, 
is ſuificient-foz him to ſay, That he is ſeiſed of the Yundzed, &c. 4 
it be by diſCeiſin : foz if he hath poſſeſſion of the Yundzed, be it ju 
juria, he Mall have alſo all things incident thereunto, fo2 the polle 
the Yundzeddzaws to him the Leet, and the Leet, the Leet Fee. 
mit in this caſe a Deed. ought to be ſhewed, we are to ſes if the 
helped p the Statate of Jeofailes, which extends to detaults in f 
Writs, Oziginall oz Judiciall Counts, Declarations, Plaints, 1 
18 Eliz, cap. 14. and fuch deleas are thereby helped. And by Aude 
though that the Avowant be Quaſi an acoz, yet in Rei veritate, he is 
dant: Ip although that he is to have retozn of the Cattell, if it 
foz him, yet he who ſueth the Replevin is the Plaintiff, and if the Wy 
will juſkifiethe diffreſe, and not avow, he is meerly Defenvant; 
Plaintiff, oz Aco2, no moze then in a Prætipe quod reddat, Mhe 
voucheth and recovereth in value, he cannot be ſatd Plaintiff; oz Þ 
ant, and the Avowant cannot be Nonſuit, as the Plaintiff. But 
and Periam were of a confrary opinion: Foz Avowzie is in lien 
claration, and the Plea of the Plaintiff to the Avowgie, is not all 
plication, but a Bar to the A vowzie. But admit the Avowzis bew 
Statute, then if the @tatnte of Jeofailes there extend tdhelp it: And 
tonceived that it did: But the Plaintif might demurred 1 
Avowzie foz the not chewing of the Deed, and Judgement ſhould 
given tos him; bat when he hath traverſed, and the iCne foriny agal 
now it ſhall be intended, that the Avowant hath a Deed, altheug 
not ſhewed the ſame. Another Exception was taken, becauſe it 
the Avowgte, That the ſaid Leet was holden, 5 Julii, and then it & 
Fo2 the A@tfatute. of Magna Charts, cap.35. requires, that Werts 
within one Month after Michzelmas and Eaſter; But thit"Errep 
not allowed: Foz by Anderſon, Windham and Rhodes, byfozce of 
ſcription, The Lozd might hold his Leet what day he pleaſed, and 
Liberty is not refrained by the Statute ; and ſuch is the'commet 1 
ence : Foz the ſame Statute p2ovides foz it, (ſcil.) Quod qyiliber be 
bertates ſuas quas habuit, & habere conſuevit tempore Regis Hz wil 
vel quas poſtea perquiſitet: And by Rhodes, the ſaid @tatufp'voth 
tend but to the Sher iſfs Towns, and nat to other Kcets;which ſee Br a 
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oo he Calo of S H. 7. 1. which was atkirmed by him to be good Law; Con⸗ 
— | but he granted, that if a Leet hath uſed to be holden at one 
lun wap lo continue, notwitTanding the Statate, foz ſuch Liberty is 
bak And be Anderſon and Rhodes; Af the ing grant 
(cone 4h to hold Semel quolibet anno, and doth not ſay, Ad libitum of the 
6 untee, vt the Gant is good, and the Gzantee rhay hold it at what day 
he will, | 


13 Hiz. In the Exchequer-Chamber, Error. 
: C. Goore ard others againſt Dawbeny. 
unte Error was bzonght in the Exchequer: Chamber by Goore and 


1 Googe, Swinnerton and Tedcaſtel, againft Dawbeny, of a Judgement 
ea alas them in the Court of Exchequer, in an Action upon the Caſe, 
the yaturs/of 4 Conſpiracy bzought by Dawbeny, &c. who declared, 
Meinen Goore, were joynt Merchants of a ſtock of many wares, 
anſpozted in Barbary, and Swinnerton and Vedcaſtel were their 
pDawbeny and the Goors were alſo jaynt Merchants intire bf 
an e tranſpazted c. And the ſaid Syinnerton and Tedcaftel were 
wir Fades therein; and that was to Perchandize foz two years; and 
| That the ſaid Plaintiffs did conſpire againſt the ſaid 

ben (Hes the Declaration in the Number Roll, foz J could not take 
tin bile Coke of Touncill with the Plaintiff alſigned the Errozs; 
ak Dawbeny in his Declaration hath declared, that they were jgynt 
(ſcil.) the now Plaintiffs, and have. conſpired againſt 
Jn, m iſh not ſhewed the place where they were joynt Perchants, oz 
they were made joynt Perchants, and that is iNſyable, although it 
N bancipall thing in the. Deglaration ; fog; that is the fraud: 
Debt is bzeught foz Rent reſerved upon a Leaſe foz years, 
hai matter is the Debt. and the paincipall Cue is Nihil debec ; 
ane is inuable, and Non dimiſit is a good Plea : And here the 
Dn the Plea of Not guilty, hath; not loft the advantage of Cx- 
wants. Aud be cited a great Caſe lately adjudged betwixt Stanſ- 
mAter, in an Action upon the Caſe, toncei ved upon the Trover of 
* Con ver ſton of it to his uſe ; The Defendant pleaded, Not 
Wenns foond agaiuſt him; And becauſe in the Declaration there 
Mund eee nate of the Converſion, Judgement was ſtayed. Vere in the 
wilmare two things, Firſt; the Conſpiracy, Secondly, the executi- 
IN; en de one withaut the other will not maintain the Adien, but 
RNCſpiracy is not pwr ſued, noz executed accozving to that which is 
»RWpired. The Conſpiracie is laid, That the Facto2 upon his 
<Mme 4:00 l. of Barbary moncy, per nomen, bona & denario- 
Mm, and the Erecuttonts laid, That he demanded in allowance 
Wert to Iſaac Abeſs : And he took. a generall rule, That Ia 
nn bu never be charged, but where his commandment is ric 
mel purſued, . Barbary money is included in this wozd Bona, fo: 
” Mgt in England: Dee as to the purſuing of the Commandment ; 
Wrchers Caſe, Plow. 18 Eliz. 337. And in our Caſe, he not on- 
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demanded as is laid in the Declaration, Dawbeny was not holi ben. 
allowance ; i. foz ſo mach wares upon a certain bargain mayewinmr. 
and that was not a lawfull demand, and upon ſuch uncertain 
was not bound to make allowance ; Et hor modo eſt ignorantia jurixqy, 
excuſat omnino. Aſs here Swinnerton onely accompts and denim , 
lowances, and 238 onely was not Factoz, but alſo Tea 
fherefoze Dawbeny was not bounden te allow that accompt toni, 
no moze then to a meer ſtranger: And alſo Dawbeny alone wa 
allowance, ſoz the two Factozs were accomptable to him, and Cote 
And ſo allowance by one of them to whom they are accomptable,is mtg 
Dne Executoz (where the power is committed to two) ſells the Landis, 
is void, and two joynt Attozneys,6c. one only can do nothing: Auk; 
this Declaration, Jt is many times alledged, that they were conan 
catores, conjunctim Factores; But J confeſſe, that ane Jovnt Fat 
the erpzeſſe conſent of his companion, may accompt alone; any yh 
other ſide, one may by expzeſſe conſent take an accompt onely, M 
no Facoz, where there are many joynt Factozs ; and in aur Caſs 
Goores and Dawbeny ſaw the accompt, but Dawbeny onely 
and that is not good; As if two iArbitratozs are, and one 
award, although both hear the matter. 14 E. 3. Fitz Acc, 71 
one Accomptant cannot accompt without his companion ; bul 
ſaith, What it had been adjudged, 6 E. 3. that the one might 
ont the other: See 41 E. 3: 3. & 9. Tamworths Caſs, Tandit 
As to the firſt Erroz, it is but Conveyance and matter of invy 
fraud and conſpiracie, which is the pzincipall point of the Aa 
foze neeveth not to be ſo pzeciſely alledged : and alſo by the gui 
they have paſſed the advantage of it, and all the ſpectall'm 
Count is contained in the generall iNne ; foz not guilty, goes 
cludes the whole, Alſo upon the matter, the Jury hath found tha 
. joynt Merchants; and although they were joynt Facozs, auf 
hath actompted, vet the ſame accompt is good enough, foz it wa 
the conſent of the other, as appeareth by the Declaration. Cowl 
& agreaverunt, that Swinnerton in his atcompt, peteret allow 
there was conſent to take the accompt, c. and 6 E.3. it is avju 
And that the one joynt Factoz may accompt without his con 
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Law of Perchants; foz Factozs are often times diſperſed, (a 

be both pzeſent at thetr accompts, and ſo it hath been here 

the Kings Bench: And as to that that Dawbeny onely hath mit 

to this accompt, the ſame is gvod enough: If I pzomiſe toi 
act, the one of them may diſcharge me from it, and that by w 
perſonal thing; Two joynt-tenants of a Panoz, grant the Stews 

of to one, and 201. per ann. ſoꝝ the exerciſe of it; if, the one 

it is a good diſcharge, as to the ſervice, but pet he ſhall hab 

the Lozd cf a Pannoz grant the Stewardſhip'thereof to another, 
per ann. of the ines and pꝛofits ot his Court there foz Ml 
afterwards the Lozd diſchargeth the Steward, the ſame is du 
diſadvantage to the Steward, foz he cannot have his Fes, U 
holden; but if the Fee be limited fo iNne out of Lands, We 
charge is goed; fozthers the Steward ſhall have his Fee, A 
Courts be holden there; Dee 18 E. 4. 8. to that purpoſe. De 
citoz, to the contrary ; although (as hath been objected) the mn 
Perchant be but matter of inducement, it is, notwithſtanding, 
and without it the Action will not lie: In Debt, upon 
The Plaintiff in his Declaration, ought to Chew the ubm 
though the Defendant pleadeth, Nihil debet, vet if the plate n 
lion be not ſhewed in the Declaration, all is naught ; daß A 
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Griffins S Seckford and Wol- 8 
Caſe. 5 verſtons Caſe. 


not be put to a Scire facias ; faz a Writ of Execution once ſued ft, 
facias 


be a continual claim, and the party (hall never be put fo a Scire 
of fach Dpinion was Philips. 5 443 
Manwood, J grant, that if one hath ſued fogth a Writ of Eretutim 
that be continued by Vicecomes non miſit breve, foz two oz thzee years, 1 
the Plaintiff may pꝛoceed thereupon, and ſhall not be put to a Scire fun 
but if ſuch Writ be ſued foath, and not continued. but diſcontinued by az, 
and a dap, he ſhall be put to a Scire facias, foz it is negligence of the pia 
tiff of not continuing of it, which within the year and day he might wg 
ont Ozder of the Court, but after the year not by any Dyer o h 
Court, c. | 


— 


Trin. 31 Eliz. In the Exchequer. 
CIF. Griffins Caſe. 


1E was holden in this Caſe, That if Leſſee foz years of a Peſuy 
| grants totum Meſſuagium ſuum, the Gzantee bath but at Mill; but it 
grant all his Intereſt and E ſtate in ſuch a Peſſuage, then the whole ui 
paſſeth : and ſo it was ſaid to have been lately adjudged in the Cale of a 
Winnybank in the Kings Bench. | 


Paſc. 26 Eliz. In the Kings Bench. 
CIII. Seckford and Wolverſtons Caſe. 


TY Plaintiff being Bayliff of the Liberty of Eſheld. in the 
of Suffolk, the Sheriff of the ſaid County directed a W 

him to arreſt the Defendant upon a Latitat retoznable in the Kings 
by fozce of which the Defendant being arreſted, became bound in thes 
ligation upon which the Action is bzought ; the Condition of which i 
if the Defendant perſonally appear in the Kings Bench at W | 
and there to_anſwer, &c. Jt was moved, that the Dbligation was 

the Statute of 23 H.6. Foz the fozm which the ſaid @tatute pzeſcribesly 
Obligations to be taken by the Sheriff, is accozding to theſe wands, A 
at the day contained in the Bill, Writ, or Warrant, and in ſuch place x 
and that all Bonds taken in other fozm ſhall be voyd. As to the wowed 
ſurpluſage {| perſonally] the Juſtices were of Dptnton, that the Pl 
tion was well enough, notwithſtanding that becanſe, as the Caſe is, the 
pearance of the Defendant onght to be in perſon upon a Latitat, fi 
Defendant is ſuppoſed to be in Cuftodia Marifcal. And ſo it hath bern 
judged in the Common Pleas, where the appearance of the party arten 
is de jure perſonal, ⁊c · contrary where perſonal appearance is not 
ſite As to the other matter [and there to anſwer] Wray put a differs 
where the wozds are [there to anſwer] that the Bond is well enough; 
it is no moze in effec, but that he ſhall appear eo animo ut reſpond 
But if the wozds had been [Appear and anſwer] the ſame is a voydW 
dition, foz it may be that the Plaintiff will never declare agatnf hin: 
But Gawdy and Ayliff, Juſtices, were of a contrarp Opinion, and 
the Bond was voyd by reaſon of the wozds afozeſaid ; but the Court 
not give Judgment againft the Plaintiff, but ex gratia Curiæ ſuffet'# 
Plaintiff to diſcontinue his Action; . 
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— Partridg ns Daws and Mollins 79 
Caſe. Caſe. F 
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Paſc. 26 Eliꝝ. In the Kings Bench. 
CIV. Partridg and Pools Caſe. 


$ an Action of Treſpaſs by Partridg againff Pool, the Plaintiff did / 97- 
ſoppole the Battery at D. in the County of Midd. The Defendant jus 
by reaſon of an Aſſault at S. in the County of Gloceſter, abſque hoc 
he beat the Plaintiff at D. in the County of Midd. upon which Tra- 
verſe the Plaintiff did demur in Law. It was argued by Popham, Attoz- 
ny,General, That the Traverſe of the County is good; and he put the 
Caſe 21H. 6. 8, and 9. In Treſpaſs of Battery at D. in the County of 
York, the Defendant doth juſtiſie by an Aſſault at London, in ſuch a place 
inſach a Pariſh, and the hurt which, xc. abſque hoc, that he was guilty de 
aliqua ttanſgreſſione in Com. Ebor. upon which iſſued a Venire facias 
into Yorkſhire, and as the bock is, the Traverſe to the County was taken 
with great deliberation, c. prout, &c. Dee alſo 22 E 4. 39. And the Tra- 
verſe de jure onght to be allowed, foz the Jury of Midd. are not bounden 
to finde the ACault in the County of Gloceſter: See 2 Ma. Br. Jurors 50. 
Jn Iipns upon tranſitozy matters, although they be layd in Fozeign 
Cuntles, yet the Jurozs, if they will, may give their Uerdic, but they 
are not bounden fo it. | 
Egerton, @ollicitoz,confrary; And he put a difference, where the juſtifi- 
cation is local, and where tranſitozy : As in falſe Jmpziſonment the Defen- 
dant juſtifies, as Sheriff, the taking of the Plaintiff by vertue of a Capias 
diretedtohim at D. within the County of G. where the Plaintiff declares 
ofan Impziſonment in another County,there the Traverſe of theCounty is 
good; fa; the Defendant could not take the Plaintiff by fozce of the ſaid 
Pidces in any other County, then where he himſelf is Sheriff, and ſo the 
juſtification is local: 11 H. 4. 157. But in our Caſe the matter of the 
juſtification is meerly tranſitozy. And at laſt, after many mottdns, it was 
judged, That in the pzincipal Cale the County was not Traverſable; 
ade Jadgment was given foz the Plaintiff ; Gawdy, Juſtice, being of a 
contrary Opinion: but by Wray clearly, The Jurozs are bounden, upon 
paln of Attaine, to take notice of ſuch a tranſitozy thing done in another 
can: which ſes 2 Ma. Br, Attaint 104. 9 H. 6. 63, 
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P:ſc. 26 Eliz, In the Kings Bench. 
CV. Daws and Mollins Caſe. 


[? a Attachment upon a P2ohibition by Daws againſt Mollins, faz that 
the Defendant traxit Querent, in Curiam Chriſtian. foz Tythes of great 
Us, lub nomine ſylvæ cedux: The Defendaat pleaded, that the Lop- 
gol the Tythes ol which he ſued, were the Lopings of Trees, called 
Do eech, and Dak, de ſtipitibus prius ſucciſis creſcentes ; and alſo fo: 
Be: ms, Daples, Yazels, gc. The Plaintiff, as to the Aſp, Oak, and 
te 9,diddemur in Law; and as to the reſivne, he pleaded, that with part 
3 the Hedges, and the ref being de minimo valore, were bound 
8 0 de boughs of the Oak. tc. into Faggots; upon which the Defen- 
nts demur in Law. It was argued by Egerton, Sollicitoz, on the 
yy the Plaintiff; and he held, That a Wood of common Right ought 
ith pay Lytbes, not becauſe the ſoyl in which it groweth yields other 
es or the Bcrbage, but becauſe non renovantur in annum; and theres 
koze 


The Queen and Lord ys and Badlodks * 
Lumleys Caſe. Caſe. 5 
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Sands Coſe. 
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tannat be diſappꝛopziate: And he ſaid, That by the Gzant of the Wn 


jw" A 


foze at this day no Conſultation hall be granted foz Quarry, Gf 0 
Coals : But after came the Statute of Sarum, (vide F. N. B. 5x þ h 
whieh it was agreed, coram Concilio Regis in Parliamento apud Sund 
Quod Conſultationes fieri debeant de ſylva cedua, eo non obſtante quod die 
renovantur per annum: and ſee to that purpoſe the Regiſter 49. Et alten 
ſuper hoc facta fuit quzdam Conſultatio pro Abbate de Notley de ſylva cem 
which Statute was afterwards expounded by the Statute of 45 E. 3. cp, 
not tc extend to great Mood of the growth viginti annorum, vel ampliy 
but onely to ſuch UW ood which is called Sylva Cedus. And at laſt, at 
many motions, it was ruled, That becaule the Defendant had nat hen 
that the Trees, (ſcil.) Dak, Aſh, and Beech, were not befoze tut with 
twenty years befoze the laſt ſucciſion, of which the Aythes are now 1 
manded, Tythes ſhall not thereof now be payd. And as to the other 

That the Yozabeams, Sallows, xc. did grow ſparſim amongſt the 
and the Owner felled the whole Mood, and cauſed them to be pzomila 
ouſly cat ont into Faggots, and bound ap in Faggots together, and the mo 


44 2-+- *- XEX-- ol 


part of every Faggot was Dak, and the reſidne was of little value, hg 
h 


the ſeverance of the Sallows, 4c. from the Dak, ec. would not 
charge; in ſuch caſe Tythe ſhall not bs payd : but of the other 
moſt part of the Wood be Sallows, ec. and here and there ſparſim 
an Oak, &c. and the Owner cuts down all the Wood, and makes Fan 
as befoze, Wythes in ſuch caſe ſhall be payd of them. iN 


Trin. 26 Eliz, In the Exchequer. 7 


CVI. The Queen aud Lord Lumleys Caſe. N 

b 4 

Etwixt the Queen and the Lozd Lumley, it was moved in the Ink 

uer ; Queen Mary ſeiſed of the Rectozy of D. granted advyocatian 

Eccleſiæ de D. It now by this Gzant the Advowſon palſeth as: 

pendant, oz the Rectozy it ſelf paſſeth as appzopztate 2 oz nothing! 
paſſeth 2 was the Nneſtton. And by Manwood, chief Baron, the 

ſon doth not paſs, but doth remain appꝛopziate, as it was befoze, | 

Church, as it was appꝛopziate by a judicial ad, ſo without ſuch an 


ſon, the Recozy did not paſs; foz by the Appꝛopziation the Adee 
gone, and is not in eſſe, and ſo by conſequence cannat be granted: 
is not within the Statute of 4 and 5 Ph. and Ma. of Confirmation of@ 
of the King; fo2 the ſatd Statute doth help but miſrecital, mil 
miſtaking, &c. but here there is no ſuch thing in rerum naturs, i 
Patentee pzetendeth to be paſſed by the Patent: and if it were in 
of a Subject, nothing would paſs; as it was adjudged in one Sands 
11 Eliz. And he ſaid, That at this day a Parſonage may be diſap 
ated, but that ought to be by a judicial ac, as by Pzeſentment, and 
any other pꝛivate ad of the P3zopztetoz : And ſo he ſatd, a Church Wwe 
app2opzlated by the Load Dyer, by Pꝛeſentment, which of late he nas 
0 0 


7 
Trin. 26 Eliz. In the Kings Bench. 4 
CVII. Herring and Badlocks Caſe. 2 


A Replevin was bzoughf by Herring againſt Badlock, — 
damage ⸗feaſant, and ſhewed, That the Lady Jerningham 10 
cf ſuch a Pannoz, whereof the place where, &c. and Leaſed the 


the Defendant foz years, &c, The Plaintiff (aid, That long time - 
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CT eee 
Moor and Sir John 
Savages Caſe, ' [ 


—Henry the eighth was ſeiſed of the ſaid Pannoz, and that the place 
1 is parcel of the ſaid Pannoz demiſed and demilable by Copy,&c. 
gnd that the ſaid King, by ſuch a one his Steward, demiſed and granted 
the ſald parcel unto the Anceſtoz of the Plaintiff, whoſe Meir he is, by Co- 

in Fee, Sec. and upon that there was a Demurrer, becanſe that by that 
Firtothe Avowzy the Leaſo ſet fozth in the Avowzy is not anſwered , foz 
the Plaintiff in the bar unto the 4vow2y onght to have concluded; And ſo 
was ho ſeiſed by the Cuſtom, until the Avowant prætextu of the ſaid term 
i denn entered: And ſo it was adjuvgey. 


Trin. 28 Elis. In the Kings Bench. 
CVIIL. Moor and Sir John Savages Caſe. 


Sun Aion upon the Caſe by Moor againſt Sir John Savage and his 
Wiſe, foz that the ſaid Lady had repozted, That Moor was s lying 
Lane, ind a perjured Knave ; The Defendant juſtified, That where an 
in life abſolute was deviſed to the ſaid Lavy by her fozmer Yuſ- 
band, the Plaintiff had depoſed, that the ſaid Land was deviſed to the ſaid 
n if the kept ber (elf ſole : To which the Plaintiff replicando ſai, 
Of hisawn wzong without ſuch cauſe: Egeron,:@ollicitoz, div demur up» 
nl ien he ſaid, The Plea goeth to all the juffificatian. befoze ; fo: 4... 
part of a Plea, ( ſcil.) the juſtification, is matter of fad, and 
zactis matter of ,Reco2d, there, Of his own wrong, &c. is no good Plea, 
fre coght to be a (ſpecial Traverſe, abſque hoc, that he ſovepoſed, oz 
blque hoc, that the Deviſe was abſolute : And this-Plea here, Of his 
en wong, &c. goes to matters in fac.onely, and ſuch which lie in the 
notice. of the Jury: See 5 H. 7. 6. Although that düvers matters axe al- 
ledged in the bar, vet this Plea, Of his own wrong without ſuch cauſe, &c. 
nens to all, where no matter of Recozd is alledged in the Plea : As in 
kille Impziſonment, a Capias is direded to the Sheriff, being Defendant, 
ret the Plaintiff, in ſuch cafe ſuch general Plea is not good; but 
thetthy may plead Nul tiel Record: See allo 13 H. 7. 3. 21 H. 6. 5. And 
hereapincipal matter in the juſtification is matter of Recozd, and theres 
(yelacha Plea here is not good. Altham contrary, If the pzincipal mat- 
br lach juſtification be matter of Recozd, thea ſuch a Plea is not ſuf/ 
lent; but if the matter of RecozÞ be but inducement, then the Plea is 
h; And he vouched 45 B. 3. 7. Ig Treſpaſs the Defendant 
t he is Fozeſter of the Fozeſt of B. and at a Swanmoot it was 
d by the Fozefters, Uerderozs, Regardozs, and-Agiſtozs, Phat the 
had taken Deer in the laid Fozeſt, upon which the Defendant. 
| the Plaiatiff, and pzayed, him to finde Pledges to anſwer befoze 
in Epe, &c. and he refuſed ſo to do, laʒ which cauſe he kept the 
Metin until he made agreement, and demanded Judgment, ik any 
c. and The Plaintiff_reglicando ſaid, Of his own wrong, &c. and 
was accepted of by the Caurt; vet be fats, the Pzeſentment ini 
anmoot was matter of Netozd, but onelp inducement, and the Res 
Minde Sureties, which he would not, foz which cauſe he tock and im⸗ 
Mane him, the ſame was the pzincipal matter, and but matter in fac; 
and terekoze he laid, that the Plea was good; and he ſaid, that in this caſe 
Raid is not on Necozd. And Coke ſaid, That in the Caſes, put by Al- 
aum, Of his own wrong without ſuch cauſa, is à gogd Plea, with an abſ⸗ 
8 unto the matter of Recozd: See the Bodk of Entries 320. and 
Bann 8. Action upon the 
ma: At was adjourned. 
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Firrell andthe Hundred Larges? 
of Bs Caſe. Caſe, 


— — — ——— ——— 


— * Caſs was; A. ſeifvd of Lands in Fee, deviſed the Lan 


Trin. 28'Fliz. In the Common Pleas. 


Cx. Firrell and the Hundred of B's Caſe. . Wee. 
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N an Aa ion upon the Statute of Hue and Cry by-Fireellagainftith 
1 dꝛed of B. The Defendants pleaded, Not guilty, and in Cu 
Plaintiff, to pꝛove that he was robbed, as he han declared, offer 
Jury his oath,in making good his Declaration, which Anderſon and 
Juſtices, utterly refuſed. But Windham affirmed, That (ach an oath 
been accepted in the Cafe of one Harrington, where the Plaintiff c 
have other Evidence to pzove his Cauſe, in reſpec of ſecrecie ; Fq 
who have occaſton to travell about their buſineſſe, will not acquaint a 
what money, oz other things they have with them in their journeys ; . 
we ſee, that un ſome cauſes, the Law doth admit the oathpf the party 
own caule; as in Debt, che Defendant ſhall wage his Law: Periamji 
an ancient Law, but wier wilt not make new Pzeſivents, fop7if ſuch! 
accepted in this Caſe; by the ſame reaſon in all caſes where isſecrel 
no externall pꝛoof, upon which would follow great inconveniences: 
though ſuch an oath hath lien befoze accepted of, and allowed here; 
ſame doth:not move us; and we ſee no reaſon to multiply ſuch 
The Declaration is, that:the- Plaintiff was robbed of r61: de 
ipſius querentis ;/ and upon the G vwonce it appeareth, That the 
was the recriver of the L Rich; and dad received the ſats ma 
nfe of the ſatd Lady, and erceptten was taken to it by Shurtlewanrly 
was not allowed; foz' the Platntick is accomptable to the Kade 
the laid money. And it was agreed, that it he who was robbe after 
_ Hue and: Cry, vstymat turther toto the thie des. yothiviAdh 
remain W 20079 OV» a4 0 i 
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Mich? ig Elis. In the Kings Bene. 
1 7 t dio: 
(CX. Larges Caſe. 


wite, until William his; fon thonks teme to the age of 22 yean 
then the Nemainder of pat ofthe Lands to his two fons, A. any Jol 
Remainder of other part of his Lands, to. td others of his ſaiv ſons 
condition, That if an ot his ſalt '{6ns- befoze William hond & 
the age of 22 years call go about to malle any (ale-of any parts 
ſhall foz e vat loſe the Wands, and ne tall remain over, & e 
foze his ſatd ſon William eame to —_ one of the of 
Leaſed that which to Fim belonged, fo2'S6-years; aud ſo from 6 
to 60 years; untill 240 years ended, Kc. Bois, A and J. are jcynt 
of the Nemainder, and he ſaid, That the opinion of Audley, Loav'Ch 
of England, is not Law.' (fcil.) where n man de viſcth Lands to fl 
their deirs, they are nof joynt / tenants ut to the ſur vi voz, but if one! 
dieth, the ſur vi voz hall not have the whole, but the heir of him! 


* 


ſhall have the moyetie : Dee 30 H. g. Br. Deviſe 29. And he kal 
this Leaſe, although it be fo2 ſo many years, is not a ſale intended 10, 
Will, and ſo is not a Joynture. 46 E. 3. Dne tas bounden, that þ 
not alien certain Lands, and the Dbligoz did thereof enfeoff 4 


heir apparent, the ſame was held to de no Alienation within the Can 
of the Obligation: Df the other ſide it was argued, The remain 1 
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Brookes 
Caſe. 8 
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zeſsntly ; foz it is incertain, ik it ſhall veſt at all; fog if William 
ch belege he cometh ta.the age of 22 years, it was conceived by him, that 
the remainder ſhall never veſt, foz the wozds of the Mill are, Then the Land 
ſhall remain, &c. 3 4 E. 3. Fozmedon 36. Land is deviſed to A. foz life, 
nd il he be diſturbed by the heir of the Devilaz, that then the Land ſhall re- 
o D. Here D. * 7 3 e that * pan 
as further argned, a good Conditign, and thst the D 
—— reſtratned from (ale, hut apely untill a certain ttme, (ſcil.) 
the ags of William af 22 years. Aus it was (aid, that this Leaſe is a 
Leaſe, being made faz 240 years, without any Nent roſervey : 
goſuchalcaſe made foz 100 prats, a 200 years, is Mortmain, as well as 
if it hay been an erp2eſle' Feaff ment, oz Alienation., Put it was laiß by 
ſane; that here is not aup ſale at all; naz any 4oafe ; fo2 the Le him 
ſelf hathnot any thing in the Wand demie: As if s man difleiſeth a Feme 
ſole, andLeaſeth the Lands; and afterwres matrieth the dilleiſee, he Hall K 
| Leaſe, 5 E:3; One was haund that be-Qpquly-not alien ſuch 2,,c 75.77 
inn the Dbligo alieneth one atre partell obit, the-Dbligation is foz- 
i, {e629 H. 8. Br. Maztgage 39, N. Meafethte a, Religions houſe lo: 
160yergand ſo from 100 years to 100 yearg, unttli 599 gears be encuxzed, 
theſang(-Mortmain, Vide tat. 7 E. 7 Coſare terminĩ emere vel vandere. 
fan iche einc pall Caſe, If the Deviſee had enticed. inte a Atatute ts the 
ane il ih Und Leaſed, by the intent of:4he JWilk.the dame had been a 
ſale; andſcieh was the opinion of the mhale Court a by. be Court. the 
kata prpe um, ſhall not be tete rred to iht words metedent, ynt unto the 
| z/(fcil/) in-perpetuyen fierdar; the Ln. And if A cn he 
lathe Caſe that the Infant of the age of 17 years-map (eli-bis l. A he 
make«Leafe, the ſame. is not warranten be the cuſbom3 And terwards 
if uSwged by the whole Court, thatithe Lea mays ag hefg2s; ens A 
las the intent of the Mill of the ., vi we) 3787 
Wales „„ 241 me ee ese 11119 30010 03 4 
Mp, 27 2 THe C34 GRS Hen 029 1:55 
| Aan Hi.. 29 Eli. ty the Kirigs'Benghs. 52:48 10 w_ , 
. CXI. Bragkes Cale. e pF ang 72 10 8 
1 10 = ans 23942163388 7 0994 Jura d 
Paal df Burglary was bzought againſt Brake. who: lugs found 
R Mid- Muds 
pon ned that Jadgement be ginem taz the Autem noon bat Wage, 
ot unt tt Sy ——. r Nasen 
nd the Appealee e tun abroignea ld it, F 
flame; 0; if the f had buen Mosſait, cn xeleaten 4 
d eri dd at the ſuit at l Hrn N C Un, God bas 
he party, delivered the Defendant; nus is not e 
Enleateth, fes there tt is the netault nf the Aa of the page hut 
"5 thefict: of Gad and he! hbld ta a cue bat hre reit 
ens Plea;/thers allo auterſpits comic, Woll Þc.a ,es: 
Deen in ste Tho, Holæroſts Tale, What where dhgiparte Sir Thomas 
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we # the ſult : an che Queen, there the Appeal doth nat alter 3 
ray, 34 the A ppelluntnületh are Wordiac the; Defen- ©** 
= hy grrgnep: at the uit ot! che: Kings, mut if ha Atte hath 
Yau n Joopardh! by:Uerdict, he tant ei ved. that it ſhall wot: again 
u danger ant ment of opinidtt; Wbat the /Dolerbant 
moos dat chelcatt of then EU upon th Whale Deu and 
11 e 2 duſty dur dar chen lald was the fares way, NaH 
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29 Eliz. In the Exchequer. 
CXII. Ognel and Paſtons Caſe. 


Lemen = n — an Action 2 ain 

by George Ognel, upon an Glcape ; and ale was this: 5 
Woodhouſe was bound in a Recogntzance to the ſatd Ognel; Where 
Ognel ſued fozth a Scire facias,and upon two Nihils retozned, has 
and upon that a Levari facias, and then a Capias ad fatisfaciendam,y 
Pafton the Defendant, a Sheriff of Norfolk, to whom the Capias asd 
took the party, and afterwards ſuffered him to eſcape. The Defendant 
ed, That befoze the ſaid Capias,the (aid Francis Woodhouſe was t 
to him, and in his wary continued foz Felony ; and after the Gp 
Endiced thereof, and arraigned, and found guilty, after whieh hee 
And all this was found by ſpectall Uerdic : Firſt it was argatey; 
a Recognizannice acknowledged in the Chancery an Amon lieth; any 
ſaid by Bois, That it doth not lie in the mouth of the @heriff to ſay 
Capias dothnot lie in the Caſe: As it à Anftice of Peace maketh 
rant to a Conftable, which warrant is not good in Law, pet J 
is not to examinethat,/62-to diſpute the validity of. it, 5 H. 7. £ 
bath lain in ſach caſe;and ſo it hath been the courſe foz the ſpace ut 
and he faid, That althongh Francis Woodhouſe was con vid of S 
the ſame is not any diſcharge of the: Execution, as 35 H. 6. 8. 
huſband be attainted of Felony, vat he is not ſo dead in Law, but 
pardon him afterwarvs; he ſhall ve reſtozed, and his wife ſhall ha 
and if he be killed; His wife ſhall have an Appeal: 12 H. 4. - Py; 
attainted, the ſame is no ef: his villatnage as ta me 
King pardon him after, he ſhall be my Uillain, 6 E. 4. 4. One is 


tion pro fine Regis, and afterwarys is Dutlawed of Felony, a 
Charter of —— Felony, yet he * in Execution 
tereſt of the party, foz there the Execution is not extina, but onlyſq 
Godfrey contray, Capias doth not lte upon a Recognizance ; but! 
bzought upon a Recognizance, and the plaintiff recovereth, then 
lieth; which ſee 1.4 Eliz; Dyer 306. puttenbams Caſe, 2 H. 4.6. 
the Demandant rv6odereth her-Dower;and damages and pzayethil 
 fatisfaciendum foz the damages, but Me could not hape it; feʒ 00 
upon the Dziginall ;'anvto the ſame pur poſe, ſee 8 N 2. Fitz: Eu 
15 H. 7. 15. Capiat pro fine lieth fo the King, where no Ca piss 
Dalginall; but noCapias ad ſatiafuciendum foꝝ the party; noCapi 
befoz>the Statute df25 E. 3. amm ter the tat. of Weſt, 2. caps 
bitum-fuerit recogult . ſi in electione ſequent. execut. habere pen 
63 Elegit, there toe no other manner of Execution ; fog the 
p2ovided,-ur ſupra. And de lain, Chat debt doth not lie 
Perthant. 2 Staple : ee 15 H.. 16. Another Neaſon why! 
not lis in ſuch cale, is upon the ots bf the Retognizance, Bd 
tunc concedit, quod ſumma prædict. leyetur de honis ic cattallis te 
mentis; Ergo, not of the body; Ann hen Woodhouſe was coll 

ny, the Queen had an Intereſt in his body, and upon the pan 
cation which was ſuſpended dur ing the convicion; is now re 
confeſſedthe caſe of_Utilainage ; that-vuring the attaindes, the 
meddle with the Utilaia in the poelent of the Bing; Mee 27A 

2 H. 4.65. A. was condemned to d;. in rextain damages apiſi 
Lreſpaſſe bzonght by B. againſt A; and A. was commited iu 
Execution upon a Capias ad ſatisfaciend. and afterwards was ares 
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— any thereof atfainted, and committed to the Dzdinary, as Clark, 
un“ Anythe Juſtices cammanded the Dzdinary, That after that the 
quieter hav made his purgation, that he ſhould not let him go at large, but 
dun condos. m to the pꝛiſon of Newgate again: And there is a Quære 
> bythe REpo3fer» Af after pargation-the Dzdinary might ſutfer hint 
wette; and il he at e ſuit he was condemned in Treſpaſte ſhall ha ve 
tht mint the Davin 02 ſuch eſcape. At another day the matter was 
a Coke foz the P at the common Law, No land was ſub- 

416 Execution, i. no Lands of the Debtoz himſelf; but yet the Lands 
«the Dt deſcended to his heir, ſhould be chargeable to the Þb- 
liger of ho D in which ho and his heirs were bound, and that ſeemed 
u be wu Grange ; and be conceived, Chat in that point, cuſtom and 
* hed upon the common Law: The Statute of Weſt. 2. c. 1 3. 
0 moyetie of the Lands, But yet there was no Ca pias in 
bee, 25 E. 3. cap. 17. befoze which ftatute,it was a generall Rule, 
n lay at the Common Law, but where the King was to have 

x bins; ee 35 H. 6. 6. At the Common Law Capias did not lie but where 
vi & armis, 02 that the King is to habe a ine; Foz there was 

unn the Common Law in ſuch caſe. It will be objened, That the 
We E. 3. which gave Capias in Debt, doth not extend to a Stite 
uin Recovery 3 That ſuch Pzoces ſhall be made in a Writ of Debt, 
gisudinaWric of Accompt; and here is na Writ of Debt, but a Scire 
nm: Af my Debtog upon an Obligation cometh without a Writ, 
ad caaſeſſeth the Debt, J wall habe a Capias again@ him, and yet the lame 
tat Writ of Debt: Ergo, Da in caſe of Recognizance. Where a 
ans pzeciſely of a Writ Oziginall; vet oftentimes by Equity it 
Ann to a Scire facias, and other judiciali Pzoces : As upon the Stat. 
ap. which enables the Ancumbent to'plead in a Quare Impedit. 
thillextend to a Scire ſacias upon a Retoverꝝ in a QuareImpedic, 46 E. 3. 
13. And1 in our caſe, a Capias doth not lie b the Letter, vet it lieth by 
das pe (aid, That Statute which helps che '@ubjeds to get their 
aarights, are to be, and have been taken beneficially and liberally 
un advantage of the Treditozs. And ſee 48 E. 3. 14. Where a 

ls ſued upon a Recognizance, a Capias doth not lie, but there it 
Wthat in a Scire facias, upon a Recovery in debt, a Capias lieth. 

ylolhis Capias, the Sheriff is but the miniffer to the Court, and he 
Facaaſtoll the Court, but to accept of the lame, as the ſame is di⸗ 
At is a common learning in-our Law; That although the 
proceed, inverſo ordine, yet it ſhall not be utterly void, 36 H. 6. 
Meent given at the common Law of Lands within the five Pozts ; 
Pats in times paſt, were parcell of the Crown : But of Lands 
otherwiſe befoze the Statute of 27 H. 8. by which Wales is 

oe Crown. And although that the Capias erronice Emanavit, the- 

A ronedous, and ſo voidable, and not void; foz erroz may be as welt 
inthe Executione judicii, as in redditione-judicii, 16 H. 7. 6. Date 
en ' Dziginall Wric, is not void; but voidable, 2 K 2. and 
thereof is given, 11 H. 7. in-Collins Caſe, becauſe they are 
Wee canſe, although that their -pzoceedings be not acco:ding to 
the Sheriff, oz any other ſtranger, ſhall not take advantage 
Mees E 4. 21 E 4. and he cited to this purpoſe, 13 E 3. Barre 
eld (hall not take advantage of undue pzoceedings of the An 
unit en Accomptant; and be infiſbed much upon the viſage and 
mans, and cuſtoms of Courts which are Laws in ſuch caſes. And al- 
Nt by dcia and pꝛeciſe rule of Law, a Capias doth not lie naturally 
| ly upon a Recognizance, where the ſuit begins by Scire facias; 

= ae the uſuall pzactice, and common experience bath atlowed of it; 
| A | and 
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And admitted thereof tom timeitu time: It in ſafer tuſmiit ; 
one, then an inconvenience tomany- And although the an ; 
imuſtrant non docent, aut probant, nm halo ꝓlate in iam nt 
Kings Bench, a man in cuſtadia Mariſchalli; ſhall he put tu nm ] 
in the Common Bench, a man:who is in the nuſtome df the Wr | 
| 


Fleor, ſhall nat be put toanſwer to a Hill, and that ia be ct] 
ulages and cuſtoms in the ſaid ſeverall Caurts; ( u tuen q 
makes a Waw in ſuch caſe. 39H. 6. 30. in a Writ of Pelne 
were cleer of opinion, That the Plaintiff vught nut durtg tui 
nure bet wirt him and the Tenant Peravatl;but alſo'betwirtches 
the Lozd Paramount; yet whenthey had contertes with the Pieign 
and ſaw the Pdzeſidents of foxmer times in fach tales; N. 
change the foꝛmer tourſes, natwithſkauding that their-opinidngy 
contrary : n H. 7. 8. The Venire facias is, 12 liberos Seeg 
and the her ift retozned,. 24, and holden good, by reaſon vt the aii 
of the Court in ſuch cales; and yet in our Law, the numbet pf pen 
mater tall, which ſee in the Earl of Leiceftets Cale, 25 H.87! 
Atkinſon argued the contrary; At the common Aa f it 
Debt within the year, a Levari facias, and a Fieri facias ay; 
the party was put to q new Dziginal; and there wasno Capias 
mon Law, but in caſes of contempt, fozce, og other notable n 
until the Statute of 25 E. 3. cap.1/7. which gave it in Det, 
Aud the Statuts of Welt. 2. cap. 18. gabe Fieri facias and Bl 
Capias was gtven upon a Recognizance by any Statute, and hel 
upon the Bock of 48 E. 3. belege cited, the rule of which . 
iu aScire facias upon an Dziginal in which a Capias Iteth, a 
fo2 the $cire facizzthall follow the nature of the Dziginal apm 
tou uded: but. where a Capias ad reſpondendum doth not lie 
Capias ad ſatisfaciendom, 34H. 6. 451. In Debt againft'E 0 
appear and plead fully abminiftred, and it is found again 
Judgment is given foz the Plaintiff, who after the year ſnetha 
as 8gainft the Orecutozs, and Execution awarded by default, a 
an a Capias aud Exigent : And that matter being ſhewevd tof 
uperſedeas was granted, becauſe the Capias improvide & erte 
vi: foz no Capias lieth. againſt ©recutozs where they plead, & 
it be ſonnd againſt them, Ergo, neither a Scire facias grotm 5 
And although the Statute of 25 E. 3. gives a Capias in Det 
be recovered upon a Jufticies, d Capias doth not lie by the Equity 
Statute : and he replied very ſtrongly upon Puttenhams Cale 
ted befoze. And as to that which hath been ſaid; That naa 
chat the Capias was againft the Law, and ſo his impziſons 
thereof wzongfull, pet, de facto, he was in pꝛiſon, and the @heriff 
him, and he ſhalt excuſe himſelf in a falſe impziſonment bzouthty 
That this erroneous pꝛoces 'appoaring to vou; Yu will not ug 
allowing theſe erroneous piecer dings, but rather retazm f 
Sherif himſelf, who is a ſtranger to the Recozy, cannot habe 
verſe theſe pzoceedings, and ſo withaut remedy, unlete the Ch 
lie ve him therein. And he laid farther, That this Capias, Pa 
gitime emanayis, cannot faſten o wozk upon Francis'Weodbowe 
pziſoned convict of Felony , fos being impꝛiſoned, and reftrall 
berty, how can he (his reſtraint tontinuing) be de novo reffr 
that he be enlarged and reſtozed to his liberty + Nam omnis pri 
ponit habitum; and Ergo, impziſonment, liberty pzecedonts 
concluded, That Francis W ſe, Neque de facto, node W 
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Wee Call; blp rh var, as dert 
ee de h We 
02 U Actas 
t Vice Vitecomes nom thifit Breve, ,and ſq 422 
erte; pet che Wiameltt Het rj be ; 
51 it was ärtzued up Tunkeſd fozithe 
yo Cai pho teh, A wenne 12ifell Brectiftvir, 
ay. . ef Were ts th 'Capies in iſe Dyigitinall, there ts ns 
= — rig '6nr' Gaſs, thete is nok Ty lt 
Ketoberp, Ergo, 46 Capias ran bs Where 
@iWihxlt. 45 to that which bath brepfald, That Kd 
rm 2 aftd pot in — . oy fo: 
Benth e Cb chen Pleas wih us ta Ca gh, 
wy I. * Feire fucius. And the Ohaneery, to the Selen e 
* — 2 — Cdarks, kb: one 1 käme Tommot 2A» 
— darts, of thititco "of the 1 La ona 
kb bfher #66 are Hient, and Meeping pꝛöcer 
Vliyso Clerks, Whith were he ber beten thts hieſt 
220 into had echt dat en the Hater pätt of the 1400 7 
. Warrant furh Etreutions ng 
4mp; —— withont Art 2 
u 0 bonred, that 
AT the Nato hath peru req Dre — 
os iatury del in) eur, niſi pet le- 
Sen lea vel pet le kette; this is not Lex terr®; 
2 2 Melus oſs eſt kbbdi6ndvs, 36 Elz. Efror was bibughi 
lden in Curia de Woddſtock. Whit is a Court bf Re- 
koh that they had awarded Created ſecundum con- 
Vile \ atalaff one who had batted the Defendant withottt a Seire 
1 — m. -I. the bapter, and it was adjudged Error, 
n tous not m tain it, fox che Bates might have a reteaſe 7 
WR he ems Am he cited the Cafe bf 13 and 1 Eliz. 
That upon a Stite facias dit dr if Mecontiyance in Chacerie, 
TR the Plaintiff,” any the FM at den of the Fleck was 
o detain the 'Cotitiſo3 in his caltody; in Erechtivnt £62 the 
nbafterw:4td#fife Cotttiſo) eſtapey, the Pfaintick not fativfied, 
n no efe#Þþe;'f03 his body was not Hable, in caſe of a Re- 
Erecuften and fee alſo the book of Entries, 300 there is a 
Ade Recogtilztd will habe Exseut ton withta the year, he thay 
4s, 62 Elepir: vt not u Capias ad latisfaciendum. And he ton⸗ 
Kan Tit die erronedus, but alſo utterly void: As a 
| there in Debt a Capias is awarded alter the 
e 11% Seite fäcias, the fame is but 1 one dus; foz luch 
la de eh ze ment, IT de vad hot kurtenfed his time. nos 
aue bet ane this tue is not welt trted, foz it wis tried 
et of che Sechequer, and the Statate of Weſt; 2. cap. 30. Mar. 
IW. 1. vo not give Nift prius in Cauſes out ok the Exchequer bat 
Wy Benches ; but Caules out of ht Exc he er nee tried by Com- 
. —. Mir Cammlten was inffeifithettt; fog it wis directed, 
Williel® Teffum, withbit kaying, Et ehrt alteri; ſo as it 
| thd not teverall, and Wray at the" ttme'of the triall, was at the 
nden, and fe the Catife was krier — 5 2 Petiam only; and 
ora nor Judice, At anidther' vay ur Caſe was argue by the 
Ou ihe Bache ber. And Clark. Wu bn, core#tved that the Plaintiff = 
r, and he fats, That upon the efcape; the Common La gave 
upon the Caſs againtt the Sherifk; the realen oy the 
ert 
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veritt thall bs, charged, is, that. one cannot. be. in @recutlogin 
— then if the @heriff ſhould not be charged, the party. 94 
by negligence of the @heriff loſe his Suit, and alla yis' Debis % 
thaf s Gepies 9 ms CEC: 00 hoy by taz 12 
not vopd, but /voydable onely; and Ezroz maꝝ be al dn 
not voy voy which ſee 17 Af. 24. whos 
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tur: The Capias yyon a Recognizance is not by 25 E. 3. but byt 
mon Law: f. here is a Debt upon Regozd, wherofoze ſhall not his 
ſubſea to it, as well as in the caſe of a Debt upon a bare Dbligatiqai 
mit the Kule, That where there is no Capias ad reſpon n, th 
Capias ad ſatisfaciendum, but that ought to be intended in 
there is an Dziginal, and Meſn Pzoces befoze Judgment; bat 
Dꝛiginal, no Heſa Pzaces befoze Judgment, ergo, our Caſe 1 
in the ſame Rule : But J will put a good Rule ; It is Debt ug 
ergo a Capias lieth : In the Kings Bench, At the Defendant: 
Latitat, if the cauſe whereof the Action is bzought be of im 

to put in ſpectal 1Bayl z and thoſe who bayl him ſhall be bounden 
cognizance, &c. The Defendant is condemned in the Agion 3 Mi 
Wefendant cannot be found, ſo as Execution may be ſued fozth a 

then a Scire facias ſhall ifſue fozth againft the @ureties which bal 

aud upon that a Capias, and that is-very frequent there in uſa: 

the cenrle of the Court ok Common Pleas; ergo it ſhall be ſo 1 
cery in caſe of a Recognizance.. Af one be taken in Executiol 
Statute Staple, and ſueth an Audits Querela upon a Releals: 
matter, and be bound with Sureties in the double valne, &c. to 

and to the party: It he be condemned in the Audita Querela, & 

not be found, a Scire facias ſhall iſſue fozth againſt the Bure ties, 
upon a Capias. And this queſt ion, It the Capias in thiscaſs 

is to diſpute either by Audita Querela in the Chancery, oz by EN 
Kings Bench: foz the ſaid Courts have anthozity to affirm the n, 


I. © And here. the Queſtion was, If Woodhouſe were. 
Ions“ and not, if the Capias erronice emanavit 5 not : And. 
= aifference- where Pꝛoces is awarded out of a Court which hath 
of the pꝛinci pal cauſe 2 there it is coram non judice, and the 
ed; and tr the Seri taketh the party by fozce af ach Pyoces, | 
We doyd, and he a Treſpaſſoz ; but contrary it the Court 122 'S 
vt che / paincipal cauſe, there if the Paoces be milconcetved, it is . 
po ons, An unsntiſful man in Chancery makes.an Appeal of Pur, o . 70; 
in the Common Pleas ; and there an unskilful Clark makes 
it, the ſame is coram non judice, and not altogether voyd : 
+ if (ng Wie of Entry, in the nature of an Aſſiſe, the Demandant hath 
Bat it u to recover Debt and Damages, and thereupon iſſueth a Capias, 
JodgmneN nat bo, foz it is but a'mifawarding of the Pzoces, & impro- 
12 mit. If ont of the Common Pleas immediately a Writ ineth 
. wrif of Cheſter, which 1 L — 1— where 8 Kings 
nth the is voyd, and falſe onment ſieth upon 
Ang. FA Formedon bzought in the Kings Bench, and npon that's 
tors, & coram non judice; and the Sheriff is bound te take no⸗ 
aw in ſuch caſes, that thoſe of the Kings Bench habe not au- 


ingly th hold pie in real Actions, As to that, That. Woodhouſe. was 
tif Felony, the ſame ſhall not avoyd the Execution; but J grant. 


i 0 
- * _ 
FR i 


Nh 


Mic. 29 El. Iii the Exchequer. 


| 94mm a | CXIN. Bridget Clarks Caſe: | 

ern was, Clark was indebted to Archdel by Obligation, and affers 
Wnelivered to Andrews certain Yogſheads of. Mine to ſatisfle the 

e the Cat Debt: and afterwards the Dbligation of Clark is aſs 

he Queen foz the Debt: al Archdel : And if the property of the 

| 1 ergy dA to Andrews 
Aaigum 2 was | + 6 Sollic itoz — 4 
We alteren, foz the 1Bayloa might 1 
menbefoze that he hath delivered the ſame heracenzping to re 
te det if he hath delivered them over, the lame is a good bax in an Ac⸗ 
But it one be accountable to me upon ent, and afterwards 
ges him to deliver the Goods over to A. the ſame is not in bax of 
lun but ts good in viſcharge of .account Auvitazs ; foz the fame 
matter after the Baytment, not upon the + If Goods be bayled 
der upon a conſideration paec bis part ty whom they ought 
led, the Bayloz cannot countermand it; ather end where (tis 
Wy and without conſideration ; bat where it * of a 

nn count e the Debt of another, 
wd, Where: the Debtoz of the Ning e fuficient, 5; there a Debt 
em ought not to ve aſſigned to the Wing, but onely;whers the Debt 
"3 Ring is doubtfol, and that mas the ancient courſy ;. but now af this 


Au videntur & habentur divites, qui 5 and there foꝛs 
We 


ins Ratio tenranda eft, ſoz the Retonerꝝ ot 15 85 ts. But as to 
Ae tee ns; The Wife is Executrix toher Yusband, who was, jn- 
45 to Archds), and ſhe delivers the Gonda to Andrews to ſatisſie Arch; 
ts adallthatis befoze the Alignment: And Jam of Opinion, That 
Napertꝑ of the (aid Goods aitered fog, as the calg is, Mr 

a | urety 
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7 v Archdel, An — — 
i, tht the pz6perfy of the Goon dy the del{very ober by; 
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CXIV. Foskews Caſe. 


2 iſed of the Pannaz of Foskew in his Demeſa; 
hand pry ne ory wad wi Francs Bu ly 

25 Feb. covenanted « 
rg ge rok afozeſaty ; and that the ſatd Fine ſhould be 4 


Edw: Huddleſton, 9 


hinilelf and his Wife foz their lives, and after their doathy 
of the ſaid Francis their Deu, and M. aum the Heirs ot their bovis 
with remaimders over : The Fine was levyed accozdingly : & 
ig Octob. r etogniy 
ve Dr aus nom this 


or berry a. chargeable by 
the wozds of II Mannofs, cal by he 


which hereafter ſhall Lace, enter or revert in Fee ſimple, tayl 


ſpecial, by, from, or after the 

as Heir, or By Gift of bis Anceſtor whoſe Heir he is; whic 

br Anceftors was, is; or nen Goinidedted to the „or any othe 

le als the toy aſe, — 1 A izance, Obligation, & 
haxged, a. This A 
points: 1. Tut | 


" " „ 


tice of Lands unto dim; 
; a Debt of the Queen, de ſhould defeat tf 


touts ben ery Cr — 1 The woözds are, [By Gift after 


cknowledged to And- ho cited the Cafe, 17 5 


197 betwixt Ladfrd gon 4 gov fetton, upon the Statute of 18 H. 6. * 
er Warrant hereafter to the Chant 


of which are, 
England * day of the delivery of the fame it be e 
cord in the Thangery ; and that the Chancellor wake Letters f 
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th of any his or their — 
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Warrants, bearing date the day of the ſaid delivery in the Chancery 

a and all Letters Patents made to the contrary ſhall be voyd. 
Caſe was, That a Warrant was direded to the Chancelloz, foz 
Letters Patents, and delivered to him befoze the making 
« but the day of the delivery was not entered of Recozd, &c. And 
Aden, that notwithſtanding that, the Letters Patents were good; 
Siſthief at the common Law intended to be refozmed by that Ac; 
"+ the poſt-vating of the Letters Patents, but the ante · dating, and 
e het ought to be pzincipally taken into conſideration: which mil⸗ 
ug under ſt 00d,” the woꝛds of the ſaid Statute are to be applyed to 
wm Leges cupiunt, ut jute regantur; i. with an Equity accoꝛd⸗ 
chief, and not always attozding to the pzeriſe wozos: and in 
is ſofficient if the Letters Patents bear date after, and not be- 
-delivery-of the Marrant, and that was the matter intended to be 
«69, Alſo, as dur Caſe here is, We are not within this @tatute ; 
ds are, Of the Gift of his Anceſtor, but here the Don hath not 
"mos the Gift of bis Ancettoz, but rather by the Statute or Uſes, 
ia the Poſt,'and not in the Per, by his Anceſtoz, tus here the 
te vped to divers perſons unto the Uſes afozeſaid 2. and here the 
Si hit a meer gratuity to Ns wy; but in conſideration that he ſhould 
wt Daughter of Sir Edm: Huddleſton ; and alſs the Father was the 

I IR © hes }, . TS 

"Palin; Attozny-General, to the contrary : The letter at the Statute is 
z foxhe comes ta bf the Gift of his Aneeffoz, who was indebted to 
the Queen: and although that the Gift was -by way of uſe,” yet the pzeſt- 
ee Common Pleas and other Courts are, That he map declare, 
{Feoment of ſuch a one, although if was by way of uſe * and de 
ve bound to-enfeoff B. of fach Lands, it he maketh a Feoff 
ate uſe of B. and his Yelrs, he hath well enough perfozmed the 
can; and if the Caſe ſhould not be within the Statute; then ſhould 
cor the Statute be idle, and to no purpoſe t Fo; if the Anceſto; 
ind becometh indebted to the Queen, and after makes a Convey- 
miynſipra, the ſame is p2ovided foz by the firſt bzanch of the Statute :; 
and is tiable to the Recognizance 02 Obligation made to the Bing, 
ty ſhall be as effectuall as a Statute Staple ; and reaſon rez 
et the fon, who comes in by meer gratuity of his Anceſts2, thonly 
ee: And it was a common pꝛadice befoze the making of that Sta⸗ 
the Kings Officers would convey their lands to their childzen, 
retome the Kings Debtozs ; fo the remedy of which miſchief, the 
un made, and the Statute of 27 Eliz. voth not reſpect the Heir, 
lebe is Heir, but as a purchaſoz onely, and that upon good conſivera/ 
le, It any fraud can be found in our Cale, then without doubt 
abe within the Statate, bat being upon good conſideration, it is 
WAſeDtatute ; noz was there any purpoſe in the father when he made 
{WEdiiveyance, to become the Kings Debtoz, oz Officer to him, foz if 
ne wer then he is within the Statute, alſo the gift had been a meer gra- 
Me. And afterwards, at another dap, the Cale was moved by Coke, 
mal, That here is not any gift,  becanſe it was in conſideration of 
Me and then no gilt. to it is an old Pzoverb,Uhat is freer then gift + 
Fin The kathet giveth to his ſon and heir, the ſame is within the Sta- 
ret here is coriſideration,({cil.) of blood; Coke contrary, :Whers 
Fatergtveth to his younger ſon; oz to his danghter, which is not His 
er," of" that opinion was Manwood, chief Baram: And: afterwards, 
be repozted) the fon and his lands were dilchargeez. 
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And the Defendant anſwers thereunto. That the flooz fell t detaul . 


pair ing of the walls of the Celler, oz foz the ruinouſneſſe ot᷑t em, 
ought to have pleaded further, Abſque hoc, that the Shop: was fy 
with the intent to hurt the Plaintiffs Mines; In an Acton u with 
upon a Trover, The Defendant pleads, that the goods where b, ce. 
pa wned unto him foz the ſecurity of certain money-not vet paid 
is no plea; without ſaying further, Abſque hoc, that he did conver 

43 E. 3+ 33. In an Acton bzought againſt a Smith, foz his x | 
curing of a Yoaſe which he took upon him to cure, the Defendant was 


to traverſe, Abſque hoc, that the Yozſe periſhed in dekault of Say 


Dalton contrary, Where in doing ol a lawfull A, by a miſhapay 
cometh to another, againft the will or the doer, no puniſhment ſhall 


See the Caſe cited by the other ſive in 6 E. 4. 7. & 8. If he mighty 


done moze then he had done to have pzevented the miſchief, he chan 
niſhed; but if he could not have done moze then he hath done, 
then he hath done to pzevent it, he is diſpuniſhable, and he may; Uri 
although-it be to the.pzejudice of another: Wee 12 H. 8. 2. 4 
courts Caſe; If I cannot otherwiſe let the water out of my lam 
juſtifie the letting of it in your land which is adjoyning, although 
land be,dzowned thereby: Sometimes ignozance. of the parte 
the offence ;- As it my Dog wozry your ſheep, if I do not nem 8 
quality in- him, A ſhall not be puniſhed foz the ſame. And itt 
pear that the Defenvant had notice ot the ruinouſneſſe of the walls, 
now it appearsth that they were ruinous, and foz that cauſe the 
loʒ the Defendant ſatd, That the walls were ruinons, in occulty 1 
ditis partibus jplorum ; And here needs not any Traverſe: Fog! 
teſſed, That the flooz' al the Shop was ſurcharged, but the ſame; 
and excuſed, becauſe that the walls were ruinong, in occultis 
ipſorum paxtibus; Aud foz as much as our Land-lozd (who is ale 
lend ot, the Plaintiff, hath let to us the Shop, to lay there the 
30 Tun, fo as the Defendant hath good right, as to ſuch weigzz a 
Leffo; of the Plaintiff,and all others, claiming under him. am 
Plaintiff hath declared of a Leaſe from week to week, Quamdink 
8 placuerit, and hath not averred the continuance of 
Zodfrey, A Leaſe is made from pear to year, ut ſupra, & c. N 
bꝛings Debt fo} the ſecenp year, he need not to aver the continmay 
Leaſe ; foz when the ſecond year doth begin, the Leſſo3 cannot pul 
that year ;- But we, upon the matter, have averred the contin and 
ave ſaid, Et fic poſſeſſionatus exiſtens, &c. Manwood, The Dd 
1s, That the Defendant, Nequiter & malitioſe intendens, & c. ta 
deris, was laid upon the floog,. Ita quod vi ponderis dirupta fuit con 
And the Plea of the Defendant is, Quod muri in partibus occultis; 
ditis ruinoſi fuerunt, &c. & ideo corruerunt. o as the Plaintiff (pes 
flooz, and the Defendant of the walls, and ſo the Defendant dothy 
the Plaintiff ; foz the Dhop⸗man ought not to go intv the Celleth 
Celler-man into the walls. But Dalton ſain, That the Ples u 
diruptio & fractio eontahulationis fuit ex eo quod muri ruinoſi fuer 
tibus occultis & abſcondixis. At another dap, it was argued by B 
foz the Plaintiff; A voluntary and unlawtull ac is laid to the <d 
Defendant, who pleads ſpeciall matter to excuſe himſelf, but dglh 
wer the point of the Action, but onelp that the fall was-ſuvden,c Fug 
fuerant ruinoſi in partibus occultis, &c. whereas we have declared 
weightwas the cauſe thereof: 3 H. 6. Double Plea 31. In an Agt 
Caſe : foz negligent keeping of fire, the houſe of the Plaintiff, 
ought to take a Traverſe, without that, that it was burnt by the 
of the fire of the Defendant; And he needs not to aver the con 
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the Lananc? ut 
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Ian 
. {The Leaſe was man into the Delendant, 29 Juli and the flooz 
fall 30 day following ; auv if dy Law the'Defenvant ought to repair 
than it as ipod ie foz him todo it, and that Hall excuſe him: Af one 
hath a hop, and arwther a Celler under it, ans the Shop minatur ruinam, 
N in the Rexiffer; De teparatione facienda. 133, &c. And it 
* him who ought to repair d pzeſcription, oz by the Law. Am 
the Leflee, ate not bound to repair; foz it the groundTimber b 
| fo the houſe tutnous at the timo of che Leaſe, tt is a good Plea 
of afts; it the hoaſe fall in ſach- defect; tes the Leflee is 
ſuch repdration, (ſci to great timber, which was . 
the timpof the Leaſe. Put tf aftor the Leaſe it becomes rotten fo; want of 
eſteting,/it is other wiſe, Dee 12 H. 8. x. Andhers the Plaintiff bath re⸗ 
aint his Lefez, foz he is bound to the reparations by the Law, and 
Mitre; Nav as ho may have the ſaid Wrir, De reporatione facienda, 
* txiſchief, lo de may now have after the miſchief : 'andtherefoze 
ats the Detendant to repair; Poz is there any cuſtam pleaded * 
ele: and alſo fag as murhas the occaſion bf the Cauſe of action 
ptherdinouſaels of the walls, the Defenvant Hall not bs charged with the 
ut Aid alle he Wall not be charged with a thing he conlu not pꝛebent. 
wed, The Defendant hath pleaved, that. the.fall of the flooz was, co 
unis were ru{trvns in purtibus occultis, 'which was a ſecret thing, 
wi anto the Wefenvant, upon which the Plaintiff hath demur⸗ 
AW tonfetev the plea of the Defenvant to de true; and that he 
q the REY ING not any 
Uterlt tre the Deferivant hath pleaded, he Shop was 
Fon fog greater carriage. Gent, — of dytnion, That 
uu hay not kully anſwere to the Declaration ; tog ho'ts charger 
ins of ſe winch weight upon the floog there, ſo as, vi ponde- 
Wal deten; To which the Deforvant hath fatd, That the walls wert 
| in occultis partibus ; and doth not N to the ſurt g. 
— 1 hoc, that he did — * C 1 * — is a ge⸗ 
A ours 0ntes ledged in the pleading, onght 
be traverſed, confeſſed and ane bi , which the De Kal not 
Withere, but he would excuſe himſelf thzough the detault of arigther, and 
Ink thing to thatwtth which he himſelf is charged; And afterwards 
"ment was given in_the Court of Exchequer, to the. Plaintiff. 
Wen, afterwards, the Defenvant bzought a Writ of rroz in thi 
met Chamber, where the Caſe was 'argned again; But there, the 
given in the Court of Exchequer was affirmed. net this Caſe 
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Webb and Mainards 
Caſe. 


Trin. 31 Eliz. In the Common Pleas. 
CXVII.:. Linacre and Rhodes Caſe. 


E. Her. Ras was, That Linacre was bound in a Sfatute ; and his 
WE taken in Execution, and the @heriff voluntarily ſet him at lar 
g Gon,/<5> *"©afterwarys the Conulee ſued Erection of the lands of the Connly, wk 
Len 230, thereupon bzonght an Audita Querela, Jt was moved by Yelverton, % 
jeant, That by that voluntary diſcharge of him by the Sheriff, the why 
Exerution was diſcharged, foz the Execution is entire: Der 15 E44 
Where the Conuſee in a Statute Perchant, hath the body and lands dig 
Conuſoꝛ in Execution, and afterwards the Conuſee ſurrendzeth his ©g6 
which he hath by Extent ; now the Trecution of his body is diſcharga,au 
the Conuſoz ſhall have a Scire facias, oz Audita Querela to viſchargy hivhun 
Do if thzee Conuſoꝛs be in Execution, and the Conuſee doth diſcharge! 
them, the ſame is a diſcharge of them all, and in 2 7 
body is the pzincipall, and therefoze the diſcharge of the pzincipall 
the Execution is the diſchavge of the whole. Hammon, Where the; 
— diſchargeth the Execution in past, it is good foz the wh 
ere diſcharged by the @berif, Nihil operataur : Anderſon, If; 
nuſo2 dieth in Execution, pet the Conuſes ſhall have Execution 
his Meir of his land, foz the having of the body in Execution 
any ſatisfaction to the party; foz his body is but a pledge 
- money be payd ; and there-is.noreaſon, that the ad of the Sheri 
vilcharge the Execution. Windbam, to the ſame intent; » Ay 
Conulee ſueth Execution, and hath the body of the Conuſoz in 
tian this dau, be may the next day ſue Executton of the lands, any 
nay after, of the gods; and if the Conuſee doth diſcharge the body. 
Execution is diſcharged, and it is true, That if A. recovereth ag 
in an Acion:of Debt, and B. is taken be a Capias ad ſatisfaciendy 
, although it ke notthe ac i the party ; be hore h Plſ 
y the ad 8 ; e the Plain 
. 
kp2e, although the Sher ick bath diſcharged the body, vet the Conn 
have &recution of the goods and lands, but not of the body; anvaſ 
. given againſt the Plaintiff ; That the Audits 
_ Ir might he ſued of the goods and la 
[4 5 a3 n #4 th wm ; 0 
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1 * C XVIII. Webbe and Mainards Caſe. 2 


Ejectioue firme, The Caſe was. Walter Goldſmith, ſeiſed af 
lands, mau a, Feoffment te the uſe. of himſelf. fog life, and au 
ule ot John his eldeſt fon in Fee; Proviſo, That after his death, 
fon ſhall pay unfo bis younger ſev, William, 301. by 3 J. per am. 
Feaſt of dot. Michael untill the entire ſumme be paid, and if he fall 
ment, then to the uſe-of the (aid William and his heirs; Will GoldmwP 
Feoffoz dieth, the money is not paid,” but afterwards the ſaid aa 
makes an Acquittance, and thereby acknowledgeth ithe Receit WWE 
money, accozding to the Proviſo, John dieth ; Now, if the younger 4 
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Willis and Jermines 

Caſe. 1 
— govfirit, if the younger fon be concluded by that Acquittance, to 
"the 301. was not paid : And if he be not concluded, Then if becauſe 
(af are but wozds of limitation, the younger bzother hath 
25 Entry ? and then, if this Entry be bound by the deſcent. from 
2 Þeir : 02 if John by continnance. of the poſſeCion, after the 
duc the Proviſo, bea Dileiloz, oz not e were Queſtions pꝛopounded 
* t. which the Court took time to conſider of; ret it was then ſaid, 
chit the ue Was ſetled in William, and the poſſeſſion executed unto it, 

not ſuch poſſeſſion upon which an Aſtiſe oz Treſpaſſe lieth. 


Hill. 31 Eliz. In the Kings Bench. Rot. 647. 
CXIX. Willis and Jermines Caſe. 


adobe firmz, Jt was found by (petiall Uerdid, That the Dean (e, C7 
hapter of Exeter Leaſed the Land, where, 8c, to Jermine, render» 4.4 , vu © 
to be pud at their Chapter houſe at Exeter, and foz default of 920 


wed his intereſt to the Defendant, and afterward the Kent was 
at the Chaprer-houſe, but not pald; and afterwards, The Dean 
xr, by the name of Dean and Chapter of St. Mary of Exeter, 
xe they are incozpozate by the name of Dean and Chapter of St. Mary 
; Fxecer,) make an Indenture of Leaſe foz fourty years, in their Chapter- 
ole ty Willis, and thereunto put their ſeal in the Chapter- houſe, and 
uae deter of Attozney to another to enter, and to make livery of the ſaid 
eech was done accozdingly:; It was moved by Harris, Serjeant, 
aſe made in manner, & c. is not good, foʒ the Cozpozatian is miſ⸗ 
, of Exeter, foz in Exeter, but the Court diſallowed that Excepti⸗ 
1 figthere ts not any matertall variance, and ſo it was ſaid, it hath been 
. And he ſaid, that foz another cauſe the Leaſe is not good; foz when 
bard and Chapter in their Chapter-houſe make this Andenture of Leaſe, . 
heir Chapter ſeal to it, It was their Deed pzeſently, without other 
un and then Jermine being in poſſeſſion at the time of the putting of 
the 1 they were out of poſſeſſion thereof, and ſo the new Leaſe 
anſe they were not impoſſeſſion at the time of the making of it; 
elivery is neceTary to the Deed of a Cozpozation; but the date 
faling of it, makes it a perfect Deed, and then the delivery of 
by the Attozaey is of no effect, Wiat to the contrary, This Leaſe 
d: Foz Jermine was but Tenant at ſufferance at the time 
of this Leaſe; but if Jermine had been a TDiſetſoz, then the delivery 
lt the Chapter. houſe was void, and then the ſecond delivery upon the 
land good. And Harris agrees, That if Jermine be but Tenant at ſuf- 
laune, then the ſecond Leaſe made off the land was good enough. 
if was agreed by the whole Court, That the Leaſe is good enough 
iy the manner, and there is not other fozm oz means foz a Cozpoza⸗ 
tion to make a Leaſe then this here: And it was moved; That the 
Ark Leaſe was not utterly ceaſed without entry, and then the new 
ting made befoze entry is void; But Wray was cleer cf a 
ary opinion; and ſaid, - That the Dean and Chapter might make 
lach a Leaſe befoze entry; But Gawdy , Juſtice, doubted of it, Vide 
0 'N P and Com. 2. and 3. Ph. and Ma. 132. Browning and 
| e. | 
jth, The Attozney hath not purſued his Anthozity,foz his Warrant is 
＋ into the land in the name of the Cozpozation, and claim it to their 
+ Mditen to deliver the Leaſe made, upon thy land ; but the Jury vave 
B no 
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Rimerſly — - 
Caſe. 


not found ſuch matter, but habe found onely. that be came by rm 
ſato Letter of Attozney,; and delivered the ſame upon the land. þ 
finde that hs entred, and claimed the lame fo the uſe of the ( 
Chapter, But the Court held the ſame goodenangh ; fog. in 4 (pac 
dic, every particular circumſtance need net fo be found, as in pls 
ought to be; and becauſe it is lound, That the Attozney, by: ede 
ſaid Warrant of Attozaey, hath delivered the Deed, upon the Lang; 
put ſued his vMarrant in all. Gaudy, Delivery ot the Poe 
ary in caſe of a Cozpozation, as it is in the caſe of other perſons... 
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Trin. 31 Eliz, Rot. 768. In the Kings Bench; 2 
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CXX. Rymerſly and Coopers Caſe. 


5 72 an Aaion upon the Caſe, fog landerons wazds, the Plalati# nn 
6 That where, by the cuſtome of the city af London, it hath been F 
4% the Papoz, Recozner, oz auy Alderman, being a Juſtice of Pratt 
might take the Depoſitiop of any perſon pꝛoduced befoze them, @ 
them to be depoſed in perpetuam rei memoria ex parte alicujus per o 
Depofitions are there recozded, in perpetuam rei memoriam; A 
matter tobe giben in Evidence to any Jury, there to infozm.th 
entes of the truth of the thing in Queſtion, and declared further; 
himſelf was pzadaced befoze one Bond, as a Witneſſe to telkifig 
ledge in quadam- cauſa ibid. ex parte Edw. Stapleton, befaze. t 
poley,8&c. The Defendant ſpake theſe wozds- in ſcandall of the 
Rymerſly was forſworn in the ſaid oath before, &c. The Def wa 
That the Plaintiff made nat any ſuch oath, and upon that the Pla 
demur in Law. George Crook paayed Judgement foz the Plaigt 
ſame is no plea ; ta the cath is but Conveyance; and therefoze ua 
able; fo2 the ground of the Action is the ſpeaking of the wont; 1 
there were not any fuch Dath taken by the Plaintiff, the offence of 
fendant was the greater, Nam peccavit in utroque, tam in juramen 
nullum omnino fait, quam in perjurio, quod fine juramento eſſe; 
fo2 if one ſaith, A. Murdravit J. S. whereas there never was any, 
vet the-Acton lieth foz the ſcandalous wozys ; Alſo this Plea daß 
but to the generall iſſue, See 4 E. 6. Adion, Sur le Caſe 113. 
And as to the wozds, they are actionable ; foz(foz\wozn)amounts to 
TR pri” being ſpoken upon an oath taken in a Court of Recozd, and ſo was 
Dovghrics - Bolden in the Caſe betwirt Brook and Doughtie : Godfrey, Cantra 
Caſc, Declaration is not good, foz the cuſtam in London is not well 
purſued; and therefoze, upon the matter, it is but an oath fak 
a pzivate man; foz he hath declared, That in the City of London, 
been uſed, c. but doth not ſay, That the City of London is Ant 
vitas, as he ought, Wee the Caſe of the Prior of Lantony, 12 F. 4 
22 H. 6. Preſcription, 47. It a man alledgeth a cuſtom withy 
he ought firſt pzeſcribe, That the ſaid Town is an ancien 9 
Alſo it is not ſet fozth in the Declaration: That Bond, at the ll 
Depoſition taken, was a Juſtice of Peace in London, and then the 
is not well purſued. But afterward, the Recozd was looked up! , | 
towed to be good by the Court, and the Court conceived, That. Was 
of the Defendant was good enough, as 13 E. 4. 8. In Debt & 
Abbot, the Plaintiff connted upon a bozrowing by the pzedeces 
the Defendant pleaded, That he did not bozrow, and it was 
good Plea, and yet the Platatif tn ſuch Caſe might plead the M 


» % : 2 

- * ; kb of ha 

- a * - 

4 N TRY * 
. ; 8-4 2 + * 2 — 


* 
* © - 


- 


BB Ee mm 
3 


SS 


22 


mm Es Vs / tae, ee * | 
lexandes and SMonings ä | 99 
 Dyers Caſe. J leys. Cafe. 


i $a 34H; 6) Br. Action Sur le Cale; 2103.5 Mac Dyer, 
eee 34H ci by Moile. An replies 


chanld there 
Juſtter, The Plea of: the Defendant is. good: And 
as ollicitoz:generall, That the cuſtom ta take 
1 4. clog, wy net allowable, pane is not a reaſonable 
rei memoriam, 
betauſe that ſuch cuſtam 
— — itis not — — Plaiatiff ought not to ha ve 
Tons tc las te pale of Wray and Gawdy, Juffices, 
default in the Declaration, That it is nat alledged, That 
een, LE given againſt the Plant, 


IN 315 El, n 90. In the Kings bench. 
. 5 kei” Bee and yer . * 


— Kent teorved.upp @ eaſe lh ears, The ÞÞ Fe BI 12.46 
ſep fo — : | | T4 EG, EP 
Ee — fo2 a ands, to be and ee. 9. 
n ” 
jus; 29 Sept. the (gid. Netten entreb, 
Lb pan Eg 
it dedet; yio@hed 


Low araber andthen no cauſe, of Ad 
F — 7 — entred 29 9 Woke 
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8 an: Il. " Kings and Work e ek 
of £ | aid zog 4 Try ts! * J. 
rtr, an Dbligationtginabt: by Mary. alen againft Moving 
dmon.Pldas;: Che Condition was it Mary. Worley the 

— ln the ſaid Action doth not de part out of the rig oft Pete 
1 Fo licenſe of the Defendant Monings ; noz marry her ſelf, but 
bis conſent, Then if the Defendant ſhall pay to the ſaid Mary within 

1 Fo eight days after demand by her made (of Monings) at his houſe af 
ſey, 100 l. That then, Kc. And the Defendant in the ſaid Agion 

B b 2 pleaded, 


Nen e = 


ren, Eat he aa dar he Plant the lain Adin, * 
deya ted ou of his ſer dice withaut Ntenle, The Plaintiſk, lr a 
cation Tai; dat — the ſame — 
with licenſe. — — Weg wes. 
his ſervice 4 Mai, 30 Eliz. without — am the = 
October, net after the demand; And it was found. foz the 
Judgement given foyhor in the Common Pleas ; an mow. AW 
is dont by Monings.- /ankickd, He Judgment. oughtts be te 
alwayos the Replication iu ſuch Cales; ought to contain ſy 
action, ans ſulficient beach ut the:Tonvition, oz oz wtherwiſethe, 

nut hade Aungment, although that the ne! be foray op him t 30. 
In Treſpatte faz taking of gouds,. 5d RA. and B. & pleads, — 
juſtifies; the Wlatntitt mabes E ttia to the avons by a gift, 
gilt, and it is found foz him againtt the Plaintick, A. is found guilty 


althongh A. he, (quad „ vet; the, Plaintiff 
again him; fo2 11 al en not any Lille 585 = 
in Debt upon a 2 aga y up — B. A. 


pleads the releaſe of the Plifintiff, and it is — i the 


that laintiff hath releaſed to B. the Plaiatiff ſhall never hv 
ment; when the lens lt it appears, that he hath nat 
there is not . — 


ann erg 


{d pefewänt, er kunt the K 


— and the inducement to the Pare pon to be dul 
other wile it is vet a fun Plea, n the Traverſe is nat gaod. 6 
ſurpluſage, yet if it be not matter againſt her ſelf, it "makes 
naught, which ſee. 1 H. 7. or” 6H. 7. 16. Gawdy conteit * 
Judgement was well * I e was at his liberty 
the departure of. the ut his licenſe, ez to ſtand 
nn Bi e 
wthe 
leut way durmed . 2900 19909 73.920. 0 f wt 
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k. Inthe Kings Bench“ 
„ll. Bathpools! Ge- 


Cafe . wiidcthis; The. Father ſeiſen af Yards, is banden in 2 1 Sh Hef 
1 and de iſech $iwrLands to his Mie until his %, com- 2 
nne of twenty on.. the-Kemainver tu the Sun in Fee, any 
— — — ta the do eum his. Father. 
Amd by Godfrey, 3 — 


1 6 5 1 j Ty SS: i} 
oy Wy We 4 15 wy. eln a Kings Bak. f 10 | 
beg Bange 1 Shox 0 Wr ights "AY = 


un; Aw Wefonvimt: fan: the Plaintiff in tho wpiritua rr, 296, 
in Uthe int ktude, ans yowthe Plaintiff paved a Pzohtibt- 
rn tris out of 
| the tenth (nal fncfaticfactiag of inthe. of 
vears'tn which-the Plaintiff had ſuppoſod the ſu 
dv han ru ſhe tei Shea? frau the nine parts, and 
would not take them away: and that he had offered hat mat 
of Plea in the Þpiritaal Court, but they there would not al- 


weft; And the C O t the ſaggeſtion was 
Aide letter aal dle Er Fr the Parſon will 


Tn, Det b L be hall 

m e th roped chels, 
Ter. 1 oze- if the he Cee et ical Court will 
— lea, it is _ that the party 1 fog af- 
[trabſir qceiai in Cat: ſtd dy the Court: 


ut — ths and fakes then again, 
21 enen Courts e e e toute 
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n dg An, 
IF * abe B 1 ti the King back. 
* 
* rex uin ery a: inge. 
. XV. . ſe 1 4 
— wwghea Stick facias: aging pery and Sprin | Surely | 
Brod upom Bay in au Agion of Debt: he Defenvanits' 
1 Judgment given againſt him: ET 
WIIy ) held, that tho Plea was not good, fo 
the Jubgmeitt ; 60) J ent cannot be Aan — 5 
— Weay, The lame is Error in tat, and ob ſutꝭ Exroz the karte 
wa mage in this Court. Gawdy, The Surety cannot fake avs 
MEwor, no; pla it) fi he ts a firanger tot fy en 
© Pan, wat the Defendant is'deaBVaſter the 4 ie 


wy. n was ruled, That the Detervants Huutd be de wand that 
as F 


Re wn 
A Nu; Inner tote? ; (or 
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Mich. 32 Elix. In the Kings Bench. 
cxxvl. Alderſley and Duparties Caſe. 


Debt upon an Obligation bearing bite 4 Julii, 30 Blix. The wits 
1 — that it was endozſed. with conditton to pay 50 
15 Oceb, 31 Eliz. and pleaded; that de hav payd it befoze the 15 U. 5 
agen the innerer which the Acions ee A 
date of th upon the Actions | : And 
at Ifſne, That.the Defendant Non ſolvit befoze 15 Octob. &c. 

. have kound, That the Defendant hab not pays it befoze 15 Ofob, 
matter was aſſigned foz Ezroz tis that Plea' is contrary ans 
it ſelf, to allevg the payment befoze the date of the Obligation; Su 
was moved, That here the day of payment is not material, and but wg; 
ter of ſurpluſage ; foz the Iſue is, Whether the Defendant pay o 
Mony befoze the 15 day of October? and the Jury have found the Neg 
ſo as the day in tbe Seilicet is not material, and the. alledgtng of thi 
matter of ſurpluſage: As 20H. 6. 15. Treſpaſs Quare clauſum fry 
herbam conſumpſit, rontinuand. tranigreſſ. from ſuch a vay uſque 
impetrationis brevis ptedict. Scilicer,'14 Feb, 17 H. 6. whereas the 
the Wit; fuit 12 Octob. 17H. 6. ſcit. the Octobet befoze heb 
it was nat allowed; fa the day of the Writ bzonght is certain enn 
the miſtaking in the Scilicet is not ta any purpoſe. Wray, Du 
the var is not a good Plea; if de vothnot ſhe the day and place Ag 
avjouzned» ' 0509 v9 on 29 3772 5011 ee 

Fir, . 31 r, Io N. R. 
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} en] | TOUS AS 4 | | - ; 14986” 
an Action upon the Caſe foz. flanderous mans, (ſeil.) Thar dels 
2 per jured : the Defendant doth juſtifie, That whereasa d 
was pꝛoſecuted in the Exchequer: Chamber at Weſtminſter betwixithi 
fendant and another, and from thence a Commiſſion was amn 
the ſaid Court to divers perſons, to examine certain Mitneſes 
Bark: and there, by vertue of the ſald Commiſſion, the Plaintif 
poſed , & falſe depoſuit, prætextu ny be ſpake the ſaid won 
Plaintiff replicando ſaith, De injuria ſua propria abſque tali ca 
which ITne was joPned, and tryed in Berk: and found . 
And it was mobed by Coke in Arreſt of Judgment, That the 
dught not to be tryed in Berks onety, but by both Counties, 
Berks ; foz all the matter of juſtification voth ariſe out of both 
the uit and the Commiſſion which was in Midd: and the Er 
Commillion and the Dath which were in Berks ; all which mitte 
one,Caſs : às 2H. 7. 3, and 4. Atkinſon, The Trpal is Www: 
manner, foz the matter of. the juſtification is the p. 
and Commiſſion are but induction and conveyance to the Ain! 
Defendant hath not ſhewed, that the Exchequer: Chamber is iaiſ⸗ 
of Midd. es he ought : As where a man pleads a thing done in ag 
except in the Common Pleas, he pught to ſhem in _ Count94 
Court was at the time that ſuch thing was done, foz Communial 
neantur in loco certo. Gawdy and Wray, When the Delendan! 
ftific by reaſon of the Perjury, and the Plaintiff replies wins 


KSS POS S sene 
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— Sir Tho. e Welhbourn and Mor- 
Caſe. | dlants Caſe, © 8 


— 
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e. ſame amounts ta ag much as if he hap traverſed. the Pergary, 

wing ſuppoſed Mn. ſhall be tevedtherss Coke, 

-" the Caſe of. one Loxeday, 25 Elia. In an,Attian ypan the Caſe fo; 

neren 9020s the Defendant dis juſt ifte, by reaſon of a Robbery. com⸗ 

by the Plaintiff in another County ; and the Plaintiff pleaded De 

dem, ſans tiel Cauſe: the ſame ſhall be tryed by both Counties: 

7.3- Mo it was moved, that. here it is not chewed in what 

the Exchequer Chamber is : Admit that it be in Berks, yct it ought 

tobe tryed by both Counties, and that mas Chelderlies caſe : And although 

i be not hewed in what County the Exchequer Chamber is, the Plaintiff 
jad ent to recover, and the Cxpal was held good enough. 


'l Hill. 31 Elix. In the Kings Bench. 
7" CXXVII. sir Tho. Bacons Caſe. 


” 
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Writ was awarded ont of the Court of Admiralty againſt Hir Tho- 
nas Bacon and Sir Thomas Heydon, to ſhew canſe, (whereas the 
tali Lincoln, late Bigh Admiral af England, had granted ts them by 
Letters Patents, to be Uice-Admirals in the Counties of Norfolk and Suf- 
folk,) why the ſaid Letters Patents ought not to be repealed and adnulled 2 
mie the ſaid Writ — 1 — * 1 a Scire facias. And now it was 7 
mn Coke, That altbgugh t Ja ral had but an Tate faz life, vet . te, 
+ ug uc Ws aft death: 20 the Ini her in 2 
Pleas, altho nr ave fr Places Int foz life, pet they 
es which e ce after their deaths, &c. Aud be⸗ 
is detergynable at the common Law, he pzayed à Pꝛobi⸗ 


cult this matter is dete 

bitin; n in the Admir naps ; will japg accozding fo the Civil, 
1 10 urt gave dar unto the other five, to che canſe to the con⸗ 
tan, a Pa en Geld * 


nazerwuile bitten Gbald be warden. 


l. 
Mich. 31 Eliz. In the Kings Bench. 
CXXIX. Weſhbourn and Mordants Cſe. 


[* MAcion upon the Caſe, the Plaintiff declared, That where he was ©/" 
wa parcel of Land called the Parſonage, lying adjoyning to a /. *4/ 
pos x, kam the 29 of May, 29 Eliz. until the hay of the bzinging en. 74, 
A The Peſendant had the ſaid twentieth day of May Kopf the 
wy certain 45 45 2 ſq i OOnea until the fours 

if February, by which bis land was dzowned,and ſo he bad loff the 
an time. And it was moved in Arre 25 Judgment That 
claratiqn there dath nat appear any caſe of Adion , foz the 

dard made Title to the Land dzowned from the twentteth of May, 

s excluved, and thy Re pain to be made the twentieth 

+ it appeareth the Nuſance was hefo2e the yoſſeſſiqn of the Plain⸗ 

ls l were fo, then cannat he unte of any wong done bekoze 

> To which it was anſwered, That A the Fopping was 

ow dis poſeſſian, pet the continnance of the ſame is after, and a 
e which an Acian licth : as 5 H. 7. 4. It was pzeſcnted, 

os, rt hay not cleanſed his Ditch, Sc. by reaſon of which the 

** Yaſh : The Hucceſloz ſhall be put ta anſwer to the ſaid Jn/ 

1 dum Jy of the continuance of it: And ſee, that continuation of 
_ wy as it were anew Nuſance, 14 and 15 Elz. 320 And it may be 

| that 


Truſto and — Andrews 25 Bigg and Can <<" 
Caſe. Caſe. Caſe. £ ſi 


that the Plaintitk was not dammiſied until long time after the its. 
day of May, (ſcil.) after the topping : And the wozds of the Wirte 
are — "0 and true: And afterwards Judgment was given tz; 
Plaintiff, 1 


Paſc. 31 Eliz. In the Kings Ben ck. 
cxxx. Truſto and Ewers Caſe. | 
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7 [ NH this Caſe it was agreed foz Law, That if a Controverfte be beth 
I two foz the Title of a Leaſe foz years, and they ſubmit the mg 
Arbitrement : and the Arbitratozs award, that one of them ſhall have 
term: the ſame is a good Gift of the intereſt of the term: See 12 A; 
14H. 4.19.24. But if the Award be, that the one hall permit the g 
enjoy the term, the lame is no Gift of the intereſt therein: See, a tith 
- Arbitrement, 9 E. 4. 44. . | "q 
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Paſc; 32 Elis, In the. Kings Bench: 


CXXXI. Andrews Caſe; 


„Ho, / , I the Caſe of Andrews of Grays Jan, it was holden by Gawdy! 

C ner, Juſtices, That if a Leaſe fq2 years be made by Dee 
with theſe waꝛds, demiſi & ad firinam tradidi ; Chat upon that a Wi 
venant lieth againſt the Letſ03,if he himſelf entereth upon the Le 
contrary if a ranger enter, if it hath not clauſe of Warranty: 
Fenner, when Covenant is bzonght upon that wozd Demiſi, the 
thall recover the term it ſelf, but not damages, and that cannot 
tiff do when a ſtranger entereth; that was holden foz clear L 
9Eliz, Dyer 257. A covenant againſt the Petr in fuch caſe. 


Hill. 32 Eliz, Rot. 549. In the Kings Bench. , 


CXXXII. Bigg and Clarks Caſe. | 
* #4; 
Nan Action upon the Caſe in the Court of Hertford, the pla * 
L clared, Yow that the Defendant hired a Yozſe of the Plain 
ry thꝛee Buthels of Coals from Ware to his Bouſe in Hertford, am 
Defendant in conſideration thereof did pzomiſe the Plaintiff, quo 
via prædicta nollet onerare the ſaid Yozſe aliter, then with the {WW 
WBulhels of Coals : And the Plaintiff ſaid, That the Deſendan em 
ed the ſaid Plaintiffs Yozſe with a greater weight then with the ſas 
and ſo had hurt 2 upon which the Platnfiff recovered: Am. 
was bzought, and the Error aſſigned was this, That it is nel fn 
ſhewed, how the Defendant aliter loaded the ſaid Yozſs, with wia un 
As 19 H. 6. Jn Debt againſt Crecutozs, they plead, That ther fun! 
ly expended ſuch a ſum of the Goods of the Teſtatoz in Funeral 3h 
abſque hoc, that they have adminiſtred aliter, vel alio modo ; (WT 
tiff cannot by Keply ſay, that they have adminiftred aliter, vel an, 
without hewing how. Another Error was aſſigned, becauſe it WEE 
tainly ſhewed, how the Yozſe was hurt; but that Exception was u, 


tox it is not the point of the Action ; but foz the fir matter, th! 55 
was reverſed. "6 
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Trin. 32 E(iz, In the Kings Bench. 
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CXXXIII. Toley and Windhams Caſe. 


gion upon the Cafe, the Plaintiff veclared, That whereas cer / C 20% 


5 al 
| tain Controverſies were betwt | 
| ; of certain Lands which 3353 — Defendant foz the 
ene: and whereas he had bought a Writ 1 3 had taken in 
h Chancery againſt the Defendant fcz the fatd pzofits tak hone One Of 5h 
of the Defendant in his life, intending to put in a Bill. by the Father 
in the ſaid Court : The Defendant, in conf nyo ge 
plaintiff would ſlay his intended Suit pꝛomiled T deration that the 
can pjobe, that the Father of the Defendant rg 4 9 
A e lad Land under the Title of the Father of the piktig. 
+ WI thathe would pay fo him fo2 all the ſaid pzofits : And further d he Plaintiff, 
i zehadppobed, that his Father had taken the pzofits under t eclared, That 
; Jahn bf the Plaintiff, Coke took Exception to — e 
| cans it is not che wed, How and by what means, under the Ti ＋ 
4 Father of the Plaintiff, he took the profits, as by Leaſe fe 3 
N werſible, Gawdy, Juſtice, The Don hath not any cauſe ve OE is tra, 
{the pzofits taken in the time of the Father, and therefoze t 3 
but dude upon uch matter 45 not any conüberatlen: he Karina of 
other Exception, becauſe it is not ſhewed how, and by what T; — OW 
m_- it is well enough. As unto the other Exception pads — 
— on * Caſe betwixt Stone and Wichypool; An 
| a ſimple Contrac, andth . 
in the Chancery, but it was holden t r 
es becauſe there w n that it was not maintainable, foz the 
halt the Juſtices, that this _ no conſideration. And it was agreed 
would not lie; f | 
teclared, That where certain — z foz the Plaintiff hath 
te Defendant and him, (ſcil ontroverſies were betwixt the Father of 
kin Lands, which the 1 .) the Plaiatiff himſelf, foz the pzofits of cer- 
the Fither of the Plaintiff er of the Defendant had taken in the time of 
Yelf 0; Executoz of his „Kc. and he doth not ſhew, that he himſelf is 
(many remedy : and 1 and therefoze the Chancery cannot give 
en: he oo ſide, if the Plaintiff had any remedy 
Ine Delen⸗ 
n ns 
—.— and therefoze be hath vat ppb bg of fonlt Boe 2 
Law is — 4. any conſideration. Fenner, The 1 — 
thirged; foz b 141 noz in conſcience upon this matter he th v the 
; ſame reaſo | all be 
tat of * +9 08k and a A eim: . 
Wards Judgment was given againft the Plaintiff, m: And 


Trix. 32 Eliz. In the Kings Bench. 


CXXXIV. Veal and Roberts Caſe; 


[ an Eject; 

< leafey bh * Firmæ „the Plaintiff declared, 0 fl | 2 
. ten Acres of Laows ai 
1 * pleaded, Chat befoze the Demiſe and 9 


un Roberts was lei 
bemiled etſcd of the ſaid ten Acres called M. in 
he ſame to one John hy foz life, and 2 15 klib. 
f 0 
John 


3 X01, 160 


Stone and 
Withypools 
Caſe, F 


p Si v, 199 


N John Veal and Roberts 5 
Caſe, £ 3 Fo 


— 


John Roberts dyed, and the Re ver ſion deſcended fo the now — 
Cox demiſed the Land to John Veal foz thirty years, —— 


Plaintiff, as in the Declaration, foz which be was poſſeſſed quouſay 
Cox dyed 30 Eliz. after whoſe death the Defendant entered and eitel 
ut was lawfal foz bim to do, &c. The Plaintiff by Replication ſa 
That befoze John Roberts had any thing, one Wall of P. of Gl 
letled of the ſaid ten Acres inter alia, and 29 H. 8. demiſed to Joh 
Father of the Leſſo2 of the Plaintiff, the ſaid Land inter alia, 
name of two Meſſuages and two Pard Lands in the County of ( 
nuper in tenura J. S. andof two other Youſes and a Bard Land tune 
nura E. H. nec non de ten acres vocat. M. lying inter C. & J. ww; 
occupatione E. W. foz term of years yet during, Habendum did. 
Beſſnages, and thzee Yard Lands, in tenura J. B. & E. Y. nec ng 
ſaid ten acres to the ſatt John Veal, à tempore mortis ſurſum red 
forisfaRur. vel determinationis ftatus vel terminor, prædict. J. V. 
in eiſdem, foz ſixty years; by face of which he was poileſſed of the 
of the term afozeſaid: and afterwards 14 Eliz. the Eſtate of y 
W. in the ſaid ten acres ended, foz which the (aid John Veal entered 
25 Eliz. dyediateſtate ; and Adminiftration was committed to ].$.K 
ok the Plaintiff, by fozce of which ye entered, and Leaſed to the Pan 
and ſo he was poſſeſſed until ejected : The Defendant did rejoyn, an 
That long befoze John Roberts had any thing, V Villiam Roberts wagldly 
in Fee, and enfeoffed the laid John Roberts befoze the Ejectment (appli 
who demiſed unte John Cox, and ſo as in the Bar, abſque hoc, ty 
the ſaid Abbot demiſed to the ſaid John Veal, modo & forms prog 
Plaintiff replicando allegavit, the which matter he is ready to aber, 
Judicium : The Platatiff ſaid, That the Abbot dertifie ut ſupra; 
etit quod inquiratur per patriam: and it was found fog the Pl 
And tt was ovjeced by Snag, That this iſſue was not well taken, 
Eſtate of John Veal was not to begin befoze all the Eſtates, be 
at the time of the making of the Leaſe by the Abbot of Glocefter, | 
ired. Coventry contrary ; and that the Eſtates do begin ſeveral 
ingulatim, as the Eſtates p2ecedent ſhall end, and ſhall not exped> 
the other Eſtates be determined; which ſee Juſtice Needham Ca 
repoꝛted by Coke, 5 part. 37 Eliz. and ſee there Pollards Caſe ther f 
At another dap it was objected by Snag, That the new Eftate tun 
begin in any part until all the fozmer Effates bs determined; iu K 
new Leaſe be made, reſerving Rent; and one part thereof is now cont 
polleTion, then he ſhould pay foz that part all the Rent : But the (# 
was clear ef Opinion, That the Leaſe in the ten Acres did begin s 
ly, without having regard to the other Eſtates in demand; foz the Ws 
of the Leſſoꝛ was, That no mean time Chould be betwixt the expiratins 
the Leaſe fo2 ten pears, and the begining of the new: As in the Ci" 
twixt Wroteſley and Adams, 1 Eliz. Plo. 198. A Leaſe is made ta 
after the expiration of a fozmer Leaſe foz years ; the firſt Leſſee i 
new Leaſe of the Leſſoz, which was a Surrender of the fozmer Len 
the Leaſe, (ſcil.) the ſecond Leaſe, ſhall now begin? was the quek 
oz ſhould expect until the firſt Leaſe ſhould end by expiration, foz the W# 
Leaſe is ended, but not expired, i. by effluction of time: And if 'Þ 
holden, that the ſatd ſecond Leaſe ſhould begin pzeſently ; foz the lam! 
the Lefſoz was, that no mean time ſhould bs betwixt the end and be 


of the ſaid Crates. And afterwards Judgment was given lan the | 
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PE C XXV. Paſe. 32 Eliz. In the Kings Bench. 


Ude, Jf a Recozd be removed out of the Common Pleas into the 
| Bench by Writ of Error, and the Plaintiff will not aCign his 
© then a Scire facias ſhall ine fozth, quare executionem habere non 

++ and upon fummons, and two Nichels retozned, the Plaintiff ſhall 

kite Exeention » vet the Plaintiff may aſſign/hts E2rozs. And to ſuch a 

pellen Exception was taken, becauſe the Writ was coram nobis apud 

Wem where it could be, ubicunque fuerimus in Anglia: and foz that 
; F Superſedeas was granted. It was alſo helden, That although a 
rror dofh not tte here, upon a Judgment given in London; yet 
n given at Newgate, which is upon Commiſſion in their 
Error lieth here. 


Paſc. 32 Eliz, Ia the Kings Bench. 
CXXXVI. Bows and Vernons Caſe. 


b upon an Obligation was bzought by Bows againſt Vernon and 


in which he the 

Tat the ſame is within the Statute: and therefoze this iſſue is not well 

bur it onght to be abſque hoc, that it was made pro deliberati- 

e and of tuch Opinton was Fenner and Gawdy, Juſtices: Dee 
anninghams Cale, 4 E. 6. Plo. Com. 68, 69. acc. 


Hil. 29 Elia. lu the Common Pleas. 


4, CXXXVIL Hunt and Sones Caſe. 


- 


Plaintiff was ſeiſed in his Demeſn as of Fee, of certain, and Are 718. 
Ks the certainty-of them; the Defendant Sone, in conſideration that 41.3 
Jad Plaintice permitreret the laid Sone, occupare terras prædictas ab 


„ 
— apon the Caſe, the. Plaintiff declared, That whereas he O 7p. 4 


e, ((cil,) 20 Julii, 27 Eliz. uſque ad ſecundum diem Novembris, * Lom, , 


in Anno Dom. 1589. ſuper ſe aſſumpſit, quod ipſe idem M. 

feſtum omninm fanctorum protime ſequen. 10 l. 2s. 6 d. ac abinde 

Mn durante termino dicko 30 l. & 5s. at ſeſta Annunciationis beatæ 

Mitg/46 omnium Sanctor. per æquales portiones ſolvend. eidem Hunt (the 

Futur) bene & fideliter contentare vellet : Ac licet prædict. M. Hunt 

* prefart. Done occupare terras prædict. à dict. 20 die Julii, 27 Eliz. 
34 ſecundum diem Novemb. 28 Eliz. Licetque poſt dictum 20 diem 
y kla. & ante predict. diem 2 Novemb. Anno 28 Eliz. dium feſtum 
Sandor. Anno 27 Eliz. ſupradict. ac feſtum Annunciationis beatæ 
. Virginis, ac feſtum omnium SanRor. 28 Eliz. præterierunt, prædict. ta- 
Cc 2 men 


A 


Ropers] Piggotand Ae 9 
Caſe. 85 Caſe. 1 


men M. Sone dict. 10 l. 25. 6 d. ad prædict. feſtum omnium — 

me ſequent. poſt permiſſionem & aſſumptionem prædict. ac alind 19% 

6 d. ad feſtum Annunciationis 28 Eliz. ac alia 10 l. 2 8. 6 d. ad feſt, ow. 

Sana. Anno 28 Eliz. ſupradict. nondum ſolvit, & e. The Defendant jim. 

ed, That the Plaintiff entered info parcel of the pzemifſes ultimo G 

28 Eliz.. & eadem occupare eidem M. Done non permiſit: upon which, 

were at Iſſue, and it was found foz the Platatiff : And now it w 
in ſtay of Judgment, That the Plaintiff had not cauſe of Agion be 

whole term be expired, fox it is an entire Aſſumpſit, and cannot be by 

ſevered ; and therefoze it was ſaid, That if A pzomiſe to pay vou 39 

at ſucha Feaſt 51. and at ſuch a Feaſt other 5 l. &e. there befoze 

day of payment no Acton lieth,. foz the ſum of 20 l. is one and gatj 

if J pꝛomiſe to another at Eaſter next 10 l. and at Midſummer ag y 

here are ſeveral Aſſumpſits 5 and upon default of payment of the 

Actio oritur,without reſpecting the laſt payment : But af the laſt (h 

was agreed, That Judgment, notwithſtanding the ſaid Excoptian 

be given foz the Plaiatiff ; and ſaid, That the Declaration w 

enongh, as well in reſpect of the Exception afozeſaid, as alſo that this 

[licet] is effectual enough foz the ſetting down the permiſſion, #1 


5 


* 


LEY, 
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Trin. 30 Eliz. In the Kings Bench. 


CXXXVIN. Ropers Caſe. 


Bromo, 1b Oper was robbey by Smith, and within a week after the R 
; 1 (67, R pzeferred an Indictment againſt him, and within a month 
* e Robbery de ſued an Appeal againſt Smith, and pzoſecuted thel 
n ,» He was out, lawed; and thereupon Coke moved to have reflitutia 
”5.79, Goods taken: And B. of the Crown. Office ſatd, That the Frelh 
gol. 131, not enquired; foz upon an Appeal one ſhall not have ReTitation: 
Frech uit. Coke, The Books are, That if the Defendant in 
of Robbery be attainted by Werdic, the Freſh-ſnit ſhall | 
but here he was attainted by Dut-lawzy, and not by Merdich al 
Freſh-ſnit cannot be enquired : and here the Amiament within's 
and the Appeal within a month after the Robbery, is a A 
Freſh-ſuit in our Law is to purſue the Felon from Mown to 
the ſaing of an Appeal is not any Freſh-ſait ; See 21 E. 4. 16. K 
tion granted upon an Dut-lawzy in an Appeal of Robbery withant 


ſait enquired : 1 fl. 4. 5. if he confeſs the Felony ; fee 2 R. 3-1 
Trin. 30 Elix. In the Common-Pleas. 
XXIX. Piggot and Ruſſels Caſe. 


(>, 124 Nez, it was agreed per Cariam in this cate, That if Tenan 
do. Drgtcth being of, fall age, and he in the Kemainder win gr by 
g Gage, And afterwards the Infant. reverſeth the Kine as to him foz the:; 
| tance, he ſhall not enter foz fozfeiture, becauſe he joyned in the F 

fo allented to it. * 4 '# 


N 2. — 

"PL 5 

e & "x 
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s I John . Sands and Hemp-+ EY 109 
wr Caſe. Hales Caſe. ſtons Caſe. x 
— OT hr We [> i he 


” * 8 —— 
—— 


Tir. 29 Elz. In the Kings Bench. 


CXL. Sir John Savages Caſe. : 

s | * 24 | 2 # )- K bee [i 
k Ce, the Defendant juffified, decauſe Dir John Savage was 7 e 
N of the Pannoz of D. within which Mannoz the cuſtom is, That 7 ay 4 

Amt taketh to wife, any cuſtomary Tenant of the ſatd Þannoz, and 7 * 

hath iſe; enn Wall overlive bis wite, he Wall be Tenant by the Curtefte, '* * * 
and ned further, That he took to wife one Anne, to whom, during the ſain 
a cuſfomary Tenement ot the (atv ÞPannoz did deſcend, and that 
by the ſald Anne, and that ſhe is dead, and ſo, &c. and it was 

That the huſband by this cuſtom upon this matter; ſhould not be 
0 the Curteſie; fo; Anne was not a cuſtomary Tenant bf the ſaid 


nnn, at the time ol the marriage. 


22 208, 


'F Trin. 29 Eliz, In the Kings Bench. 
CXLI. Stainsby and Hales Caſe. 


$4 ſecond Doltverance by Sta insby againſt Hales, Challenge was taken 
ine und zed, and it was ſhewed and confelſed, That the Bundzed of 
Freely in Kent, was and is within the Lathe of Seray, and that there is 
der had been any Court holven in the ſaid Mundzed of Feverſham, 

| the Inhabitants within the ſaiv Hundzed have. uſed to go fo the 

ie Lathe of Seray : and it was holden by all the Auftices, That in 
Challenge onght to be taken foz the Latbe, and not fo the Yundzed, 

it had been holden in the Yundzed; See 2 H.4.6. 11 H 4.2. A 
wehilleriged foz the Yundzed, and the Triozs ſaiv, Thatths party 

dd was not of the-ſaiy-Ynndzed, whers, &c. but they further ſald, 

Me were ſix Hundzeds all which came to ne Court; and the ſame was 
cient good anſwer t6 the challenge, and the party challenged was (wozn. 

Fin. 27 Biz. Rot. 1201. In the Kings Bench. 


SOBEL - 


* + CXLII: Sands and Hempſtons Caſe. | 


10 © 
(3, 4270 5 


in, Phe Cafe was, That —— Earl of Weſtmerland; ag « vue ac 
ide Panngz of Kennington in Fee, and grantey-a Rent charge , = 
uh Willam Cordel, afterwards Mater of the Rolls foz life, 2 e, 25 16 
2 Feafkment thereof to Sir John Clifton, who granted a Copihold to PL, te 1+ 
mul, accozding to the cuſtom of the ſaiv. Mannoz, the ſame being AP 4 
«Went Copihold; Sir John died ſeiſed, the Rent is behinve, Sir Jet. le. 
,=Cordel died, Hempftan as Bailiff of Cary, Erecutoz of Sir Wil- 
el, diſtrined foz the arrearages upon the poſſeftion of Sands, and 
e bolden by the whole Court, That the poſſeſion of the ſaid 
Me was not chargeable to viſtree. apen this matter, fog the Copf, 
the ot in by him. who ought immediately to pay ehe Ment, -bit"is 
kite. f e caſtom 2 Note-by /ſorme, That'the- pollefſibn/vf da of 
n ie net able to the Erecutoz, by the Statate of J it be lo, 
Led of the Pannoz bs within the Vyree- Unltes: by the ſaiv 
* uu, in een enen nee 745198 
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Hoopers Knevit as: OF and Leas 
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Trin. 29 Fliz. In the Common Pleas. Ns 


CXLIII. Hoopers Cſe. 1 


Ooper of Salisbury, was bzought to the Bar, to wage bis Law * 
H Acion of Debt, and upon examination, the matter appear 
That the Defendant was indebted to the Plaintiff upon a ſimpls C9 
and ypon communication betwirt them, it was agreed, that ans 
ſhould become | bounden to the Plaintiff in an Obligation 107 155 
debt, to be paid at a day certain, which J. S. became "_ 
ly, and the Defendant was alſo bound to the ſaid J. S. in a c 
bond foz to ſave him harmlefſe again& the Plaintiff. And the Ca 
was of cleer opinion, that upon this matter, the Defendant conld w 
cafely wage bis Law; foz/ by. this Dbligation, made by a ſtrangit ty 
Contract, the Contract upon which the Action is bzought is not deter |; 
And alſo here the Obligation was made after the Contract; 1 # / 
had been bound, Ut ſupra, upon the Contrag, it had been othery 


SSS 


Pudfeys Caſe. upon that reaſon, the Caſe of one Pudſey was adjudged. Where,upi 
Contract, a ſtranger tothe Contract being pꝛeſent, made pꝛomiſe to 
into a Bond unto the party, & c. fo2 the paiment of the money, ag | 
the Contract, and afterwards became bounden accozdiugly ; in that C; 
Contract was determined, be cauſe the Dbligation was purſuant to th | 
tract; and in the paiudipall Cale, the Court would not admit r un 
to CERT Yr although he earneſtly veftired it. ne” 
is i, '$hwr. 4 . wh 


e ian? Elz. In the Common Pleas. 
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.. CXLIV: Knevie aud Taylors ca. 


Ku e againtt Taylor in the Common Pleas, t 
parties were at ifſue, and the n 
four Larne akried By ne ne was joyned; and now the D dan 
- nt 603 his wn exped that he might ha ve Niſi Prius. £ th. 
cour the U. Pacher in luch caſe, to ſend Commil 1 
—— — 2 — Infozmation is laid foz the triall of the iſſoe 
the ſaid C and that at the ſnit-of the Defendant. And it un 
doubted, if the Court might grant ſuch Niſi Prius, becauſe the A 
Quodammodo, a. party to the ſuit. And by Fleetwood; er je 
- common courſe is ſo; But where the Queen her ſelf is meerly pi 
„Ea 110 Sb et Prius Mali N and he ſaid, That the Auto he 
Noa 1 the Queen be in ſuch manner party. 0 
he abe law ſuch a Pzelident, Ber f. NE 
10 


Trim. 59 Elis. In the Kings Bench. 
| cxl v Alford and Leas Caſe. 


(0. £4, A Lford 8 Bond agnindt Lea, and the C 4 
gn, KX tee parties ue bound the one ta the other upon Conditis 1 7 
Maps leaſe Na = the fa DE 
& releaſę to no place affigned 
be delivered ta the Plaintift, Lea, befaze the ſaid Feaſt, ſe 
cozving to the award, and delibered the ſame to one Pine, to 
Plaintiff; who delivers it to one Maſon, one of the forvants of 


—"'Marſh and Rainsfords eWilliams and Linfords e 
Caſe. Se Caſe. $ 


— 


— — — möx 


—— — | 1 
ik plaintiff who two oz thzee days after, offers to Alford, but he refacſed it. 


4t was holden by Wray, That the ajvard upon this matter was well per- 
fozmed, notwitſtanding the refaſall of Alford, See Tawes Caſe, 1 Eliz. 
Dyer 167. A. enſeals, Quoddam ſeriptum Obligat. and delivers the ſame 
ane C. foz fo deliver it to the Dbligee, who delivered it accozdingly, as the 

of A. who refnſeth to receive it; and after gets the Obligation, and 


Trin. 30 Elis, In the Kings Bench. 
CXLVI.. Marſh and Rains fords Caſe. 


gn Acion upon the Caſe; the Caſe was, That a communication was hay 
tetwirt the parties, That the Plaintiff ſhould marry the daughter of the 
zant, in conſideratton of which, the Defendant pꝛomiſed the Plaintiff 
gin him 200 J. but they could not agree upon the days of paimeat of it, 
after which, they ſtole away the Defendants daughter, and ſecretly married 
her, without the Defendants knowledge; yet afterwards the Defendant 
te his conſent to it, and allowed of the ſaid marriage; and in conſidera- 
of the ſaid marriage, pzomiſed to pay the Plaintiff 1001. Egerton, 
Generall foz the Defendant, That the Acion upon this matter 
willnotlie; foz here the conſtderatton is pꝛecedent to the pzomiſe, whereas the, /4,, 2. 
teaſſderation in ſuch caſes, onght to be future and ſabſequent ; and as the : 
Cult is here, the Plaintiff is out of the courſe of conſideration of marriage; 
in he hug ſtolen away and married. his wife, without the knowledge o 
conſent of her father : Dee ſuch Caſe, 10 Eliz. Dyer, 272. The — 
dne A. U arre ſted in London, and two friends of his Paſter bail him, and 
aftervarys A. pꝛomiſeth to them, foz their friendſhip, to (ave them harm⸗ 
iſe from damages and coſts, Sc. It was holden that the Action doth not lie, 
bre is not any conſtderation, foz the bailment was of their own beads, 
unityerecuted befoze the pzomiſe ; But if the Maſter befoze the enlarges 
nis ſervant had requeſted the Plaintiff foz to bail his ſervant, and 
hu done, the Action would have lien. Wray, Juſtice, Although the 
conſteration be pzecedent, pet if it were made at the inſtance of the other 
patty, the Action would have lien. But here, the naturall affection of the 
lather to his daughter, is ſafficient matter of conſideration. It one cometh 
vaSerſeant at Law to have his counſell, and the Der jeant doth adviſe 
lim; and afterwards the Client in tonſideratton of ſach counſell, pzomiſeth 
him 201, an Aion lieth foz it. And ſo Popham ſaid, it had been 
Wilted in the Exchequer : And it is a common Action in this Court, in 
| lon, Quod querens deliberaſſet, to the Defendant, &c. He pzo⸗ 
miſeth to pay him ſo much; and as it was late adjudged betwixt Style and 
a: Ifa Phyſician, who is my friend, hearing that my ſon is lick, goeth 
to him in my abſence, and helps and recovers him, and J being infozmed 
hau, pomiſe him in conſideration, &c. ut ſupra, to give to him 201. 
in Id will tie foz the money; and afterwards in the pzincipall Caſe, 
was given foz the Plaintiff. 


Trin. 30 Ehz, In the Kings Bench. 
CXLVII. Williams and Linfords Caſe. 


AN hams bought an Action upon the Caſe againft Linford, fe2 lar. 
2 derous wozys, ſpoken of the Plaintiffs land, viz. Williams is worth 
1 ind do you think that the Mannot of D. is his? * 
"$21 etween 
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Barefoot and Liiters WT. and | 3 


4 


' Smith and 


Johnſons 
Caſe. 


day after. 7 


Caſe. Caſe, 
3 


between his brother Thomas and him; And further declared, That v 
time of ſpeaking of theſe wozvs, he was in ſpeech with one J. 8 6 
to the ſaid J. S. the ſald Mannez of D. faz his Pannoz of K. any 
reaſon of the laid flanderons wozds, the ſatd J. S. durſt not pzoceey 
ſaid intended exchange. It was objected, That upon this matter, an g 
upon the Caſe doth not lie; Foz the ſcandalous wozds were not ſpoken ty 
who was to be the Parchaſoz of the ſaid Wannoz, but to a ranger, £ 
the Caſe betwixt Smith and Johnſon, Johnſon was in ſpeech with 
to ſell his lands to him; and Smith ſain to him who was to purchaſe 
Will you buy Johnſons land? Why, it is troubled with more charges a 
cumbrances then it is worth. Wray, Juſtice, There is no difference, wy 
ther wozds be ſpoken to the party, oz unto a ſtranger, foz in both caſes 
Title of the Plaintiff is fland2red, ſo as he cannot make ſale of his lay; 
Judgement was given foz the Plaintiff, "700 | 


q 


Trin 30 Eliz. In the Kings Bench. 


CXLVIII. Barefoot and Luters Caſe; 


Ye Caſe was, A. B. and C. Joint-tenants in Fee, C. gu. 
part unto D. and afterwards A. B. and D. Leaſed foz years, rel 

Rent, and afterwards A. died, and they bꝛought an Aion of Den 
Rent reſerved, and-declared generally, and upon the Evidence, the 1 
all matter appeared, that two parts of the Rent did belong to B. Wy 
the third part to D. And the opinion of the Court was; That the Pele 
tion ought to have been ſpet tall upon the whole matter; Foa Prime 
was conceived that each of the Plaintiffs-ought, to have had the m 
the Rent, and that is a ſuppolall of the Declaration; But now i 
Evidence, it appeareth to the contrary ; So as the Defenvant, mw 
in that foam; Another matter was, The Plaintiff declared of 1 4 
whole year, ended at the Feaſt of St. Michael laſt paſt, whereas uns 
was not due at Michaelmas; as the Plaintiff had declared, but the y 
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Triv. 32 Elix. In the Kings Bench. 


CXLIX. Brown and Ordinacres Caſe. 


| © ne Brown, and Joice his wife, Erecutozs of Thomas Brown, W 
an Acton apon the Caſe againſt Van Ordinacre, Alien, and 
That where A. and B. were indebted to the Teſtatoz, The Deen 
conſideration that the Teſtatoz reſpeRuaret the ſaid A. and B. * 
tione debiti prædict. per ſpacium unius ſeptimanæ tunc proxima ſequem f 
the Debt to the ſaid Plaintiſfs, modo ſequent. viz. one moyetie wn 
week after, and the other mopetie at the end of the ſaid week ; il 
declared, That the Teſtatoz did fozbeat by the ſpace of a week; ® 
Imperlan's, Joice was ſummoned, and ſevered. The Defendant] 
That he did not pzomiſe, modo & forma pro ut prædict. Brownwr 
and that was alledged by both Erecutozs, And by a Jury, De mein 
Linguz, it was found koz the Plaintiff. Jt was objeceyby Cole 
here is not any iſſue, pro ut Brown querens allegavit, where in (WH 
alledged by both the Erecutozs, befoze ſeverance, and not by Brom 
Alſo here is not any ſufficient conſideration alledged; foz the B 
hath declared, That he hath fozbozn by a week, without ſaping,ne#t * 
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conſideration is laid in the Declaration; But th it was not allowed, 
ſoit hall be intended. It was alſo obfeded, That the Declaration is 
-eatrary to it ſelk; foz it ſhewed, That in conſiveratton that the Teſfatoz 
(hoold fozbear foz a week, he pzomiled fo pay him within a week; but that 
erception was not allowed: Foz the week, in the Aſſumpſit, (hill be con- 
the week after the week in the conſideration, Another exception 
gas againſt the triall ; foz the Dekendant being an Alten, The Venire 
facias was to ſummon twelve perſons, Quorum quilibet, eorum habeat 4 1. 
uind of annuall Rent, and that cannot ve; foz Aliens cannot have lands, 
deln made Denizens: By the Common Law, befoze the Statute of 
276.3; An alien by the Gzant of the King, might have an Action depend⸗ 
jnghetwirt him and a Denizen, per medietatem Linguæ, which ſee 22 E.3. 
14 und afterwards to make the ſame a generall Law, the Statate of 27 
E. 1 was made; but the ſame doth not extend to caſes where the King was 
party, which defect was ſupplied by the Statute of 28 E 3. cap. 13. After- 
wards came the Stat. of 2 H.5. by which it is enacted, That where the debt 
unmages amount to 10 marks every Juroz retozned foz the trial, chould 
ye able to expend lands of the value of 40 8s. which was miſchievous as fo 
lien; and foz the remedy of that, The Statute of 8 H. 6. cap. ult. was 
mdz which took away the effect thereof, as unto aliens Then came the 
Statute of 27 Eliz. which enacted, That every Juroz,8c. Gould expend 41. 
uuns bat that is where 40 s. Was required only, and doth not extend to our 
ae; and therefoze the Venire facias in our Caſe, was not well awarded, 
ro which it was ſaid bythe Clarks, That after the Stat. of 27 Eliz. At had 
Wos ſo been, ts make the Venire facias generally acco2ding to the Sff- 
uk that is not a thing materiall, and the Sheriff needs not regard 
Wherefoze it was holden ; That the Venire facias in the pzincipall 
an well awarded. * 


rr 
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uy / | Paſc. 32 Eiis. In the Kings Bench. 


bw %* 5 Mingey and Eatls Caſe, 
[ Debt upon an Obligation, The Defendant pleaded, That the Ob⸗ , oy 
ligation wis with condition, That whereas the Defendant hay ſold to 297, 
the Plaintiff certain wood, growing upon certain lands, called S. in the 
County of Suſſex. If the Plaintiff might quietly take and enjoy the ſald 
Woods; and if the ground wyereupon it groweth be four miles from the 
Lawn of Rye, that then, &c. And koz Plea he laid, That the Plaintiff 
didquietly taken and enjoyed the ſaid wood, and that the ſaid land, by the 
fthighand ulaall way foz carttages, is 4000 pates from the Town of | 
Meretkoning to every pace five foot: upen which the Plaintiff did demurre 
LW. Gawdy, Juſtice, Foz the computation of a mile, in common un⸗ 
Waning, it is 1000 pates, and if it ſhall be counted by the common way, 
| bt; but the meaning of the partics was, That the Plaintiff by 

"of that -weed, ſhould not encur the dinger of the Statute of 23 Eliz. 
WA. And the Statute doth not reſpea the way of carriage, but that al⸗ 
"Wether, and to alt intents, it be the diſtanee ol four miles betwirt the place 

— Kc. and the ſaid Town of Rye; and here it is not materiall which 

e common and aſuall we to Rye fo2* carriages; but the neernelle of 
- race where, & c. Quomotocunque, is the matter; and therefqze the 
: Want, ought to have pleaded, That the place where, &c. is every way 

titles, four miles from Rye; and as to that, that he hath anſwered four 
/ With 4000 paces, the ſame is well * ; foz althongh he doth 
2 | D not 
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Wellock and Hammons? Parker and Harrolds 
Caſe, 8 85 Caſe, { 


| — 
not anſwer the direct wozps ; pet if he doth anſwer in effect, t 

enough ; foz 1000 paces, and a mile, are all one in ſubſtance: Way, gy. 
diſtance ſhall be accounted the neereſt way, not as a Wird may flie, N 
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Tris. 31 Eliz. In the Kings Bench. 1 
CLII. Wellock and Hammons C:ſe. | 4 


Vis Caſe is re pozted by Sir Edw. Coke, in his 3 Reports: 
p3zlncipall Caſe there. Here is a Limitation, and not a Conditiag 

if it ſhonld be a Condition, it ſhould deſcend to the Meir at the Comon ay. 
which is the Deviſee, and ſo ſhall be extinct in his perſon, and then i 
ftraint is cf no effect, foz there hall be then no means to compell the Bt 
who bath the land, to pay the Legacies, noz have the Legatozies any en 
to compell the ſon to pay the Legacies, which ſhall not have effect, {tit 
not taken by way of Limitation : and to that intent, Scholaſticas Caſs 
cited, 15 Eliz. Dyer, 317. And this wozd, paying, in a Deviſee, halls. 
ver be conſtrued to be a Condition. And it was holden by the A 
That where a man deviſeth lands to his younger ſon, paying ſacha ſumy. 
unto ſuch, the Deviſee hath a Fee-ſimple ; and if he do not pay the mos. 
at cozdinglp, his Eſtate ſhall determine, by the ſame Limitation, : 
go to the heir without any other limitation, and the quantity of the mans, 
be it gte it oz ſmall, is not materiall: And they were of opinion ala 
here the moneys were not payable, but upon requeſt ; Coke, If a many 
bound to perfozm Covenants,and one Covenant is to pay Legacies, ther 
needs not pay them without a demand; But where one is expzeſip h 
ta pay ſach a Legacie, there he muft pay it at his perill. And be lat 
the Caſe, 28 H. 8. Dyer 33. is not Law; foz thers it is holten 
herbart and Baldwin, That where land was deviſed unto the Prior, 
vent of &. Barthol. Ita quod reddant annuatim Decano & Capitulo alt 
Pauli. 51. and they fail of paiment of it, that thetr Eſtate Call ces 
the Dean and Chapter 8 &c, ſhall have, &c. ſuch conditions void. £ 1' 
up one Fee-fimple, another Fee-fimple cannot be limited; Foz byU 
Common experience is otherwiſe, That upon a Fee-fimple dete 
another Fee⸗ſimple may be limited; which Gawdy, Juſtice granted: 4 
AS to the pzincipall Caſe, Judgement was given, with the limitation *7 


EBRPESTETEZE ERP DOSAPEM \ 


4 
8 
g 


2 
T7 


2 


Paſc. 28 Elix. Rot. 4g5. In the Kings Bench, 1. 
CLIII. Parker ad Harrolds Caſe. 


| Wi, 
gen. 142, 12 Debt upon an Obligation, The Condition was, That weren 
Platatiff and Defendant be now joyntly ſeiſed of the Dfice of the W 
gifter of the Court of Admiralty, Jf the Defendant cal permet 
Plaintiff to uſe the ſatd Office, and take the pzofits of it wholly to 
uſe during his life, without let oz interruption done by um, that t 
The Defendant pleaded, That the cuſtom of the Realm of | 
the Lozd Admiral fog the time being, might grant the ſain Dice, andv*" 
J. ſuch grant Chould be good but fog the life of the Gzantoz , and ſhewed (nh 
That the 102d Clinton, Lozd Admlral, granted the ſaid Dfice wils 
Plaintiff, and the Defendant, and dyed; and that the Lozy Henna 
appointen Lozd Admiral, and that he 27 Eliz. granten the ſaid Dficell 
Wade, who ouſted and interrupted him, befozs which time, the N 
did ſuffer the Plaintiff to enjoy the ſaid Dffice, and ta take the 
upon wþich the Plaintiff did demur in Law. Coke argued foz the 
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| Bedels? Heals c 
Caſe. C aſe. 


_——... , | 
v pla of the Defendant is not good; foz he hath not entitled the Lozv 
ith] to grant the Dffice ; foz he hath ſatd, That the cuſtom of the 
of England is, and that cannot be good, foz it cannot be tried; foz a 
giſne cannot be from the Realm of England: Alſo if it lie thzongh atl 
then the ſame is Common Law, and not cuſtome, which . ee, Br, 
59. and ſee 4 & 5 Ph. & Ma. 152, 153. anerpzeſſe Caſe of the ſame 
and there he pzeſcribed, Per conſuetudinem in Curia, &c. and alſo 
grant is good but during the life of the Admiral who granteth it: 
li be yoth not anſwer to any time after the grant of the Admiral Howard; 
dal we were lawfuly put ont by Wade, yet the Defendant againft his 
dall not put us out, 02 interrupt us: As 5 E. 4. 115, In a Quare 
— an Abbot, and the Ancumbent, who make default upon the 
upon which a Writ was awarded to the Biſhop foz the Plaintiff, 
ann the Biſhop retozned, That the Incumbent had reſignev,of which 
given notice to the Prior, and lapſe incurred; and the Biſhop col- 
lates the fozmer IAncumbent, and then this Writ came to him; Now, al- 
whthe Jncumbent be in by Title, yet he is bound by the Judgment: 
ws although the Defendant hath another Title, and the fozmer Title 
of tiff be determined, yet againſt his own Bond and Deed, he 
iſnt put out the Plaintif, &c. And the Court was cleer of opinion, 
Chit Judgment ſhould be given foz the Plaintiff; but afterwards the Cauſe 

ptompounded by D3der of the Lozd Chancellor. 


Trin. 32 Eliz, In the Kings Bench. 
CLIII. Bedels Caſe, 


. was, That A. Leaſed to B. certain Lands foz 40 l. per ann. r 

"Wda ſtranger covenanted with A. that B. ſhould pay unto him the . /£9 
Liythe Farm and occupation of the ſaid Lands. A. bzought an Aci- 
on nf ; the, Defendant pleaded, That befoze the day of payment 
Mick ouſted B. of his Farm: It was moved by Godfrey, that it 
Plea, becauſe this is a collateral ſam, and not foz Rent iCuing ont 
« Land: alſo the Defendant is a ſtranger to the Contrac foz the Farm: 
Tat the Dpinion of the Court was to the contrary ; foz the Defendant 
lh covenanted, that the LeCee ſhall pay fo; the ſaid Farm and Occupa. 
tlon 401. ſo it is as a conditional Covenant, and here is Quid pro Quo; 
n here the conſideration upon which the Covenant is conceived, (ſcil.) 
S andthe Dccupatton of it, ts taken away by the ac of the Plain 


Paſc. 30 Eliz. In the Kin Bench. 
CLIV. Hcals Caſe, 


Ha a Bencher of the Inner Temple, being at the Bar; Wiat, another 
'Aptentice at Law, infozmed the Court againtt the ſaid Heal, and 


Mary That where his Clyent had obtained a Judgment in the Kings 

* The ſatd Heal, being of Conncel with the other part, did adviſe 
chat to bzing the party, who had obtained the Judgment, into the 2 3. Seel. 72 
Nom and he pꝛocured an D2der againſt him, by which he was caſt in⸗ 9. 124 
Court 


Which matter Heal could not excuſe, but ſubmitted himſelf to 
do: en, That he had ſeen a p2eſident which induced him ſo tos / mel, 86. * 
ps was the Caſe of one Prince, where a Judgment given in this Princes Caſe. 
Dd 2 « Court 
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Court was dzawn into queſtion, and examined in the — 


Juſtices ſatd That the ſame was an ill pzeſivent, and again 


of 4 H. 4. which is, That no Judgment be nadone but by Ervar, 60 
taint, | N 


Paſe, 30 Elis. In the Kings Bench. 
CLV. Gray and Conſtables Cafe. 


Ir Thomas Gray covenanted with the Lady Conftable, That 
8 is poſſeſſe d of a Leaſe foz twenty one pears of certain 

he will aCure, convey, and aſſign the ſaid Leaſe to one Nevil, exce 

two laſt years of the ſaid twenty one years: and the ſaid d 
was bound in a Bond to pet ſaam the Covenants of the ſaid | 
which Jndenture the Lady bzonght Debt againſt the ſaid ir Th.C 
ploaded the Conditions, and the perfozmance of them: The 7 
plicanda ſaid, That the Defendant non aſſuravit, conveiavit, & t 
Anglice, ſet over, the ſaid Leaſe ; upon which they were at ius; 
the day of the Niſi Prius, it was moved. by Cooper and Beaumon 
the Iſſue was wiſ-joyned ; foz the Defendant pleads (as the C 

ſelf is) That he had aſſured, conveyed, and aſſigned the mh 
pleaded the perfozrance of other Covenants, &c. The Pla lign 
the bzeach in this, Quod non aſſuravit, conveiavit, & tranſpoſuit, Ang 
ſet over; which woꝛd ¶tranſpoſuit] is not in the Covenant, noz in q 
ing of the perfozmance thereof : and the Englich woꝛd [ ſet over] 

it ſounds the ſame with aſſigning, doth not help the matter; 
Latin wozd doth not agree with the matter, non refert of the Eng 
although in the Plea there be this wozd Anglice Clat over. ] Ke 
venant was (ut ſupra) The Plaintiff aſligned the bzeach, Quod!1 
ravit, conveiavit, & tranſpoſuit, Anglice [ ſet over ] &c. And the D 
pleaded, Quod aſſuravit, conveiavit, & aflignavit, Anglice, ſet j 
And the Court was clear of Dpinion, That the Iſſne foz that 4 
not well foyned : And afterwards, by the aſſent of the pa ö 
mended. 
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Paſc." 30 Bliz, In the Kings Bench. 
CLVI. Dogheads Caſe. | E W 


A N Infozmation was upon the Statute of 27 Eliz, cap. 4. by! — 
ty grieved; which Statute gives unto the King one moydl y 
value, and the other moyefy to the party grieved : The Plaintif'w 
ſuit ; It was holden by the Court, that he ſhall not pay coſts and 
by the Statute of 18 Eliz. foz the Statute (as the Title of thel 
imply) is to redzeſs Diſozders in common Infozmers ; and ſo is 
amble: and the wozds alſo of the clauſe of coſts and damages u — 


inch laſers] and ſo by Ive, Secondary of the Crown-Office , f wy 
given to the party grisved is not a popular Acton; and the Wall J. 
Eliz. extends onely to popular Actions. = 

. fre ir 
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Caſe. 
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Paſe. 30 El. In the Kings Bench. 
CLVIE Cony and Chomleys Cſe. 


RoberwsDiggon per 
— 9 


| * 
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1 Mich. 29 and 30 Eliz, lu the common - Pleas. 
CI. Marſh and Jones Caſe. 


- the Caſe upon the Evidence was, That befoze the ©fa- 


& Quia Emptores terrarum, a man made a Feoffment in Fee, to 
u of him by the Service, ſolvendi poſt quamlibet vacationem ſive alieng- 
tienen, the value of the annual pzofits of the Wands : And it was holden 


wieCourt, That the value ſhall be intended (ach a value, as was the 
— 4 ous af: the Feofment made, and not as it ts imyzaved by 


9 Jon. {hs 


57 Mich, 29 and 30 Eliz. In the Kings Bench, 
CLIX. Willoughbies Caſe. 


Wu. Willoughby and two other were iudiden, That. whereas lb | 
[Parſon of the Church of D. aud all I. batte uſed is % 
enen in ſuch a place, the (aig Willoughby, &c. vi & armiy, &c. 5 

Auen it, and the Incloſure. mas upon their on Lans: It was 
Hat upan this matter they ought not ta be indicted, but the. yarty 
put ta his Actian z as where a Pzeſoutmeat is made af a DiCets 
27 AfL 20. And it was the. Caſe of aus Morden, 29 Eliz. upen 1 Cats. 
of a Way upen his own Land: ann it was lad, That it it - „ 
upon the Wands of another, it were not material: foz it is but a 
ze from taking of Common, which cannot be vi & armis. Allo 
Wild, That the Indictment is recoꝛded and eertified, as found befoze 
” TInltices of Alliſe and Goal-velivery, and they cannot take ſuch Pꝛe⸗ 
. (entments: And although the ſaid Juſtices of Aſiſe and Goal delivery 
* fre nret veritate alſo Juſtices of the Peace, vet the Jndictment being 
4 n tertiſten to be taken befaze them, in quality of Juſtices of the 
; 6 t nat help it: fen the Court hall not-reſpect any other Authas 
| but that which appeareth upon Recezd: and therefeze foz the cauſes 
| they were diſcharged by the Court, 
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Tollet and Kob- Fare Fri andStony 
ſtens Caſe. 1 ease. Caſe. 8 


— 


Hill. 30 Eliz. In the Kings Bench. 
CLX. Coliet and Robſtons Caſe, Error, 


FNOllet and Andrews recovered in a Writ of Account against N 
Hil. 29 Eliz. Rot. 1. and now Robfton bought a Writ of Bug 
aligned foz Ezroz, That whereas the ſaid Writ of Aecount was 
againſt the ſatd Detendant as Receiver of Ponies, foz to render Ah 
quando ad hoe requiſitus fuerit, the ſat Writ onght to have bean my 
ctal : But the Opinion of the Court was, That the Writ in his new 
was holven good ; And ſo it was adjudged in the Caſe of unn 
(ſcil.) quod reddat ei rationabilem computum ſuum de tempore, 4 
Receptor Denariorum ipſius A. Another Ezroz was ben, Lh 
Jury had aſſeſed damages which eught not to be given in an Aal 
Account: which ſee 2 R. 2. Acco. 45. and 2 H. 7. 13. But ſee the 
of Entries, fo. 22. In a Writ of Account againft one, as Meteln 
„ bos. Count render, damages were given: Foz if my Bayliff, by imp 
. ' my Ponies, whereof he was the Receivoz, might have pꝛocures to 
| fit and gain, but he neglects it, he ſhall be chargeable to me in right; 
ſhall anſwer foz it. And here in our caſe, damages ſhall be gien 
afterwards, notwithſtanding all Dbjections made ts the contrary 
Iudgment given befoze was affirmed, 


2d 311, 149 


Hill. 30 Eliz. In the Kings Bench. 


54 


CLXI. Yates Caſe. 17 
3 n, 23. | | oy” 
| A Writ of Error was bzonght by Yates and others upon a Jun 
ven in a Writ of Partition; and it was aſſigned fog Erg, 
Writ of Partition was not ſufficient; foz it is there ſet fozth, Whit 
i foo 259 Plaintitfs inſimul & pro indiviſo tenent cum defendente, &c. and N 
5% wew, ot what Eftate, oz whole inheritance : See F. N. B. 61. 3. aww 
inſimul & pro indiviſo tenent de hæreditate qua fuit A. matris of 
Plaintiff and the Defendant. And pet ſee F. N. B. 62. A. A Writ o 
tition betwixt ſtrange perſons, without naming hæreditate in t 
And ſee alſo that a Partition of Lands in London, without ſhewing 
Courtney ang Effate : See Regiſter 76. 6 Eliz. in a Partition by Courtney agali * 
Polewheels wheel, no Eſtate ſhewed in the Writ : ſo betwixt Finch and Firrely Ferce, U 
Call „ twixt Fry and Drake, 14 Eliz Devon. 26 Eliz. betwirt the Lud n 
Ca. k and Bell : and Mich. 4 and 5 Ph. and Ma. Rot. 208. It was hold n, 
L.Cheney and it is not neceſſary in ſuch a Writ to ſhew the Eſtate: and ſuch al Ke 
Bells Caſe, Opinion of the Court in the pzincipal Caſe : but Tenants in mt, 
ought ta ſhew it in the Count: And the Judgment given was al we 


Mich. 29 and 30 Eliz. In the Kings Bench. 0 a 


CLXII. Phillips and Stones Caſe. L 
1 Debt upon an Obligation, the Defendant pleabeb the 


32 H. 6. upon which this ſpecial matter was found, Thal an 
beretofoze recovered againſt him 100 1. in an Action of D 


Capias ad ſatisfaciend. he was taken and committed to the 
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Caſe. Caſe, 
ai, tc. to the Sheriff, any lo being in Eperution he eſcaped : 


he was re / taken by the Plaintiff, and kept in pziſon ; and 
be de the Bond upon which the Aaton is tyought ; It was 
wy the Cent, That if a Pziſoner being in Execution, eſcapes with 
permiſſion of the Goaler, the Execution is utterly gone and extinguich⸗ 

1000 Plaintitk, at whoſe uit he was taken in Trecution, ſhall ne- 
gan to him who eſcapes, but ſhall hold himſelf to the Goaler faz his 
x bot if ſuch a Pziſoner eſcapeth of his aum wzong without the 

in conſent of the Goaler , the Goaler may well take him again faz 
until the Plaintiff hath determine his Elenion, whether 
will babe his remedy againſt the Goaler, oz that de will maintain his 
in; 18H. 7. 1, and 2. But as unto the Statute of 23 H. 6. the 
woof Opinion, That poſito that the party who eſcapes cannot be 
nagan; yet being taken, the Bond which is taken colore Officii, is 
the ſaid Statute, becauſe the party was re-taken colore Executionis, 


ſothe Bond was voyd. 


* 
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Wich. 29 & 30 Eliz, In the Kings Bench. 
CLXIII. Gerings Caſe, | 


un a Obligation, againſt one as Trecntoz ; the Caſe was, That 
Cellatoz of A. by his Will, appointed certain lands, and named 
eee ſold by his Erecutoz, and the moneys thereof coming, to be 
rintitwirt dis daughters, when they have accompliſhed the age of 
twenty years. The lands are ſold, any the moneys thereof being in 
Ache Executoz, untill the full age of the daughters hall be Aſſers 
rte debts of the Teſtatoz, was the queſtion ; And it was the opinion 
like whole Court, that the ſatd means ſhonld not be Aſſers, foz they ſaid, 
ſihat matey is limited to a ſpectall uſe ; Quzre of this Caſe ; Fos J have 
that it was afterwards reſolved in another Caſe, that the moneys in 
Cafe remaining in their hands onld be Aſets. 


h * Mich. 29 & 30. Eliz. In the Common Pleas. 
2 CLXIV. Davies and Percies Caſe. 


paret Davies and one Perce, the Caſe was, That one Anth.' wo ft 


deinen Mar 
| dere, upon peech of a marriage to be had betwirt the ſaid Anthony, and by o. 
man Margarer, covenanted by Indenture with certain friends ot 
m, ts pay to alt the-daugbters of the mother 20 l. a piece at their 
Yes of foar and twenty years, and to perfozm the Covenant, 
= the ſaid friends in an Obligation. Anthony Perce made his 
Mues, that his Executozs ſhould pay to each of the daughters 201, 
em ages of four and twenty years, in diſcharge of the ſaid Co⸗ 
ned; Now the ſaid Margaret ſued the Executozs in the Spici- 
canine 20 l. vequeathey to her, and upon this matter, the Exe- 
wag Protubicion : And by the Load Anderſon, a Prohibition will 
Fett ig ns Tegacte, vat the Mili ceferres to the Covenant,and is in 
© * he Covenant ; as if A. be invebted to B. in 201. And if A. 
* leid that his @xecuto2s hill pay to the ſaid B 20 l. in diſ⸗ 
las pebt, the lame is not any Kegatie, but a Declaration that 
dune K. (8, that the debt ſhall be paiv. Pcriam Juſtice, was of ths 
rl the LoD Anderſon; and Anderſon (aid, If a Legacie — 
queathed 


N 


Thorp and Tomſons . and Spares IS 
Caſe. * " a | Ca ES; * | Pp 4 


Vide 6H, 3. 
Prohib. 17, 


Court, they ſhall not have a Prohibition, which Anderſon; | ; 
gavit; and afterwards the Juſtices looked and adviſed upon thy 


'whom the Legacies were given and bequeathed; and the 


were pzeſeiſed of Thorp, foz Tomſon paid the moneys ig the: 


queathed tu me, andthe Executoz covenants to pay me the ſain 
afterwards J. ſueth the Erecufoz in the Spirituali Court, he 
Prohibition; Quod cætert Iuſticiarii negaverunt, Mee F. N 
the Deſtatoz by his Mtil charge his Executozs to pay his 
creditozs, they do not pay them, and the creditozs ſue tt 


and found that the Andenture and Obligation were made $ 
of the mother of the daughters, and nat to the danghters-th 


nion, that a Prohibition did not lie. 


Hill. 30 Elix. In the Common Pleas. Rot. 33 


£ 


CLXV. Thorp and Tomfons Caſe. 


N Ejectione firmz, It was found by (pectall.Uervid, 

thorp was ſeiſed of the lands where, &c. and by-Contrac, 
Thorp, but no aſſurance was yet made; and afterwatds * 
any aſſurance made, ſold likewiſe the ſaid lands to Tomſon, a 
Thimblethorp made aſſurance thereof to Tomſon, and afterk 
being ſciſed, deviſed the lands to his younger ſon, by theſe wog 
to R. my ſon, all the lands which I purchaſed of Thorp, where 
the truth, accoꝛding to Law, be purchaſed them by tmmediahj 
[Thimblerhorp, although he did contract with Thorp. foz the ſa 
opinion of the whole Court was without argument either at; 
Bench; That the De viſe was good; foz in the repute of thy 


Aras 
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and the Court commanded Judgement to be entred accozbingly 
wards Exception was taken tothe Werdic, becauſe-it is not 
ſervice the land deviſed was holden, Socage, oz Knights-ſerb 

the Deviſoz is dead; and theſe were holden fo be materiall E 

foz that cauſe, the, Judgement was ffayed, and afterwards the W 
rejected, and a Venire facias de novo awarded. ..- 


"'S. 
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Hill. 30 Eliz. In the Common Pleas. 


CLXVI. Grove and Sparres Caſe.. 4 


A J Action of Treſpaſſe was bzought by Grove againſt 88 
A continged untill Sparre was outlawed; and now:it was 
the Court, to avoid the Datlawzy, That the eziginall-Wr 
Judiciall Pzoces thereupon are directed Vice- Com. Wige, 
Filazars Roll, in the Margent, is waitten, Hereford; and in 
ſaid Roll is witten, Et prædictus Gove obtulit ſe quarto dis 
comes modo mandat. quod prædictus par non eſt inventusji 
ceptum eſt Vicecom. &c. and at the Ca pias retozned, it is en 
as befoze, Hereford: whereas the Capias is direded Vicecom 
right it ought to ve: and the Noll was peruſed by the Cum 
ut ſupra. and that without any ſuſpit ion of Raſare ; fon which! 
dap to the Queens Der jeants to adviſe themſelbes to mal 
lawzy; andthe Defendants Councel pꝛaved, Chat a Recon 
what Eſtate the Roll now is, foz doubt of amendment by way 
otherwile; which was granted by the Court, THE. 


4 


— eee Boinsy 
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Alic. 38 Hi, In the Exchequer. 


cLxVII. Ruſhtons aſe. 


| indebted ko the Queen in ꝛ00 marks, upon With (Cacd un 1 
Nest ngainſt vim vut of the Exchequer tn Jovie the ſuis ſumme to the pe this Gals 
| and it was found dy Inquiſition, That Ruſfwen 2/2 Juni, 4 Part, in Pal. 
ein was poſſeſſed et a Leaſe dez the term quorundam Shhorum af mers Cafe. 
z and the debt of the Queen did begin 12 Febr. 17 Eliz, @x, © 2: 224 

as taken to this Dffice, betauſe that the term is not certainip 

found, but generally quorundam annorum; and it was ſaid by Coke, That 

Office was good, notwithCanving that Exception, foz the Queen is a 

to the Leaſe, and therefoze onght not to be Tozced ko fave the pꝛetiſe 
ar; which ſee in Partridges Caſe in Plowd. The Defendant hay 
mate a Leaſe Pro termino quorundam annotutm contra fortnam ſtatuti: 
AlloRaſkron cams not to the Leaſe by Contrada, but by compulſary means, 
ton, 8:c. And here we are nat in ide Caſe of 'pliabing, Mit 

Aol where luch p2eciſe fonm is not requiſite; As it it de found by 
Bice, that J. S. was ſeifev in fail without ſhewing of tohoſe gift the ſame 
6; 4 an Indictment, De morte cujuſdem hominis ignod; the ſame 
(oy, but ſarh Endiament taken befoze the Corotor, is got got: Ans 

ene Toz years may be extended, ſeo 21 AM, 5. Mama be in“ 

Wache Queen, being a Leflee fog years, and afterwards ve fsze airy 
antes, ſells his term, the ſame cannut'de extenvov/after. - Inv 
ens, That this Leaſe Was tb begin at a vay to come; and that 

r enter defoze the bay, by which de was a Picfeiſoz; any 

We des bolt his term. Tenant fb; the life of another is viteiles, 

ae, be remains a Difſetſoz, aud the otcupancy doth not quali fie Tach 

Wt fn afterwards the Inquiſition foz the incertainty af6xeſa(d was 
Wold, and a new Comm(Tion was awarded; ed 87 05) 


Mich. 29 Elz. In the Common pleay 


CLXVIII. Holland 2d Boins Caſe. 


* 


[? ; Replevin by Thomas Holland againſt William Boins, Who made Co , 1/4 
ns, as Bailey to Thomas, Lo2b Howard, and ſhewed, that the-Þth , >, / 5 
(ele of the late diſſolved Priory of Hollywell Was ſeiſed Ll. amioz'of , . 
Mon lnthe Countp of Hertford, and gtamtes the ſame by werds of Hedi & 
SA pes certa pecunize ſumma, to Thomas Audley, Chaneetld#6f Eug- 
e Peirs, who entered and vie ſelſed, and chat the fald Pannsz, 
= {tended to Mary, vaughter and Beit of the ſaid Thema Audley, 
end alſo vied ſeiſed, by fo3ce whereof the fat Panoz veſrended 
bons Lozd Howard, &c. and thewed, that the fals Tonveydrice 
ee te Audley voze date 4 Novemb. 39 M. 8. and then enrollet 

#kdeery. The Plaintiff in Batre of the Avolvzy, Weweb, that afs 

les and enrefting of the fatd Conveyance, the fuld Prioteſſe 

tas land to Sir H. Parker foz 99 years, and coribeyed the ſaid 

MU; andthewed farther, That the ald Cotivepance ſpecified tri the 

primo deſiberatum, 4 Nov. 31. H. $. Abſque Hoc, that the 

Zee, the ſain 4 Novembris, 19 H 8. dedit' & coneeflit; the fait 

mente Audle upon which it was demurted in Law ;- and the 
e chr of opinion, That tho r TIS, 
e again 
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againſt a Deed enrolled ought not to be reſerved, foz by the ſame rs, 
may be averred never delivered, and ſo upon the matter, Non eſta, 
And it was further objected, That bargain and ſale by a Cozprzatimke 
good; foz a Cozpozation cannot be ſeiſed to another uſe, and the nah 
uch Conveyance is to take effec by way of uſe in the 1Bargainee, main, 
Note, Paſt. zo the @tatute to dzaw the poſſeſſion to the uſe; But the Court uttern 
Elix ir was that Exception as dangerous, fog ſuch was the Conveyance. of they 
adjudged for part of the poſſeſſions of Ponaſteries: And by Shut! . 
che Plaintiff Although ſuch a Coppozation cannot take an Eſtate to the aſe of, 
* Cl Nog vet they may charge their poſſeſſions with an uſe to another. 
Conveyance of the Priorefſe was not well pleaded ; for it ought to be plead as u B ain 
and not as 2 grant: and Judgement was given aceordingly. _—_ 
| 1 
Mich. 28 & 29 Eliz. In the Kings Bench! 
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CLXIX. Venables and Serjeant Harris Coſe. , * 


3 eee, TN Caſe was, a Leaſe was made fo A. and B. foz'thetr lives 
» 13 mainder to Thomas Venables in tail, who 3 Eliz. was attat | 
„ lonp; 23 Eliz. was a generall parton; Thomas Venables 24 Bl 
. ©" Fine, ann ſuſfered a common Recovery to the nſe of Harris @erje 
4 n. Dffice is found, Harris traverſeth the Office, and upon that thert 
Leke argued; That traverſe doth not lie in this Caſe 3 4 H. 7.9; 
King is entitled by double matter of .Recv2d,/ the party hall not in 
to traverſe, noz tb his Monftrans de Droit, but is put to his Petitig 
ſee, 3 B. 4 23. in the Caſe of the Eat le of Northumber and. f 
Tenant of the King is attainted of Treaſon, and the ſame fomm by 
Dee alſo 11 H.4. in the Caſe of the Duke of Suffolk, and that is not 
the @tatuts of 2 E. 6. cap. g. F03 the wozbs are untruly found by 
here the Office is true. By this Attainder, Thomas Venables 
diſabled to do any Ad; foz by Bracton, a perſon attaint, ſhall ic 
Regnum, & Hareditatem ſuam: 11 H. 4. one was attainted of? 
and befoze Office found, the King granted over his lands: Alle 
helped by the generall pardon , foz befoze the generall pardon, heh 
cial pardon, ſo as the generall pardon non operatur, But the Jul 
The fozfeiture did remain untill the generall pardon. Harris, 6 
And he put the Caſe of Sir James Ormond, 4H. 7. 7. where th 
entitled by matter of Recozd, and the ſnbjec confeſeth the Kings 
avoids it by matter of as high nature as that is foz the King, travel 
cale lieth ; and if the King be entitled by double matter of Reg 
party doth avold one of the ſaid Recozvs by another Recozd, hol 
mitted to his traverſe ;-and ſo hers we habe the pardon, which i 
and that ſhall avoid the Recozy of the King: See 3 E. 4. 24 
of Northumberlands Caſe; and here the pardon hath purged, ih 
in reſped of the offence ; and he ſain, Tenant in tail being attall 
lony, ſhall not loſe his lands, but the p2ofits onely; foz he hath! 
the Mill of the Dong, and there is a confidence repoſed in 
Walſinghams Caſe, he: cannot grant bis Eſtate over :. and. 
Caſe ; Anannuity granted, pro Conſilio impendendo cannot beg 
oz fozfeited, foz thers is confidence':: And ſee Empſons Caſe Þ 
29 Aſſ. 60. Af the iſſue in tail be outlatved of Felony in the n 
ther, and getteth his Charter of pardon in the life of his f 
death of his father he map enter; but by Thorp; If the ius Wl 
bis Charter of pardon after the death ot his father, then the BW 
the pzofits of the lands during the life of the iue: A 
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— pool was debated-in the Parliament, 27 Bliz. That be being Cardin 
Exeter, was ſeiſed of. Lands in the right of bis Church, and was Pools Cafe. ' 
of Treaſon: It was holden, That be ſhould fozfeit the pzofits at 

: But admit, that by this Attainder the Land he fozfeited, yet 
jaththe Freehold until Diftce fount:: dee Nicols- Cafe on the 

ries: andſee alſo the Caſe of the Dutchy in the: firſt Commen- 

And hers the Pardon hath diſpenſed with the Fozxfeiture. Tenant 

Lug alieneth in Mortmain, befoze Dffice found, the King par dons it, 
The Lozd Poynings conveyed all his Lands to Sir Adrian 

was an Alien, and afterwards is made a Denizen, and the 

him, and releaſeth unto him ali his right; in the ſaid Lands 

mtb any wand of Gant ; and it was apjudgod, the ſame all binde 
And de laid, that he had found a good pzeſident;-x4 H. 7. where 
ageneral Pardon befoze ſetſure- into the Kings hands was allowed, con- 
trarpaſter lellure without wards of G2ant. Des Br; 29 He 8. Charter of 

Hidoo-52. Af u man be attainted of Felony,: and the King pardons him 

les, & executiones eqrnadem, the {ame ſhall; not ſerve foz life 

imd, it no Dice be found, but it ſhail ſerve faz the Goods withont 

woof Reſtitution and Gzant ; fa the King is eatituley ta them by Out⸗ 

ut Dffice, but the King is noteatituled-to the Lands until Df- 

unnd: Bee ibid. 33 H. 8.71. The Meir intrudes, and befoze Ok, 
the King pardons; now the Heir is diſcharged ag well of the 
pofits, as of the Intruſion it ſelf; and alſo of, Livery ; But a 


2 after Dffice is available fqz Lhe. Dfencs, -but not foz the 


— 


win p2ofits ; And he cited the Caſe of/Cole in the r ſt Commentaries, 
a gPardon was granted Meln bet the ſtroke and the death: See 
E. 1. 8 Eliz. Dyer: 249, Hrgretons Calg,; 42 Ela. Dyer 


A 12 2 j A 464 Ns 218: ' (149 
Hollicitoz, to the. contrary ; This Traverſe As not good 3 fog 
traverſeth, hath not made Title tub mſelf as he onght, upon which 
en may take Jae ; fon it is at the EJogion of the Queen to matn- 
(her own-Title, oz traverſe the Title of the party. At the comnion 

u Traverſe lay, but where Livery might be ſued; but that is helped 
Ahe Statute of 34 E. 3. cap. 14. but -nhere the King is entituled by 
wulle matter of 'Keco2d (as in out caſe he is) no Tra verſe is allowed un⸗ 
MAE. 6. cap. 8. And in ſuch caſe twothings ave requiſite : 1. That the 
Mice be untruty found : 2. That the party, who is to be admitted to his 
Traverſe, have juſt Title oz Intereſt of Eſtate of Freehold, &c. But in 
Wale, the Office ts confeſſed by the Traverſe to ve true, although that 
MConveyance be not truly found: Alſo Harris, at the time of the Dice 

not juſt Title, but an Antereſt came unto him long time after 

faund : Alſo the Traverſe is not good, foz he traperſeth the mat- 

Ul the: Conveyance, which is not traverſable; foz:if the King hath 
As con referr quomodo, oz by what Conveyance he hath it. As to the 
mem aw, (ſcil.) Tenant in tayl in Remainder is attainted of Felo- 
bes King during the life of Tenant in tayl ſhall have the Free- 
Ad? an he conceived that he ſhould, foz it ſhall nat be in abeyance, and 
ade in any other; foz when he is attainted, be is dead as unto the 

. The chief Lo2d cannot have it, foz Tenant foz life is alive, and 
Tint Remainder in Fee, Kc. the Donoz ſhall not. have it, fan the 
"tia Kemainder is not naturally dead, but civilly ; and the Wand cans 
Tebert belege the Tenant: in tapl be naturally dead without iſtue: but 

dere any other in whom the Freehold might veſt and reſt, then the 

de not have the Freehold, but onely the -p2ofits. Bo if the Te- 

n Matnted, the-Lozy call have the Lands pzeſently; 3 E. 3. 4 E. 3. 
w Dusband, ſeiſe in the right of his „ Felony 1 oe 

_ e 2 in 
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King ſhall have but the pzdfits, foz the Freehold reſts in 
if ho Lozdentereth, the Wife all have an Alliſe. Ann Torn 
may fozfeit foz his liſe, as he may grant foz His life: Dee Old NAH 
Tenant in tay], foz life, Dower; oz by the courteſie, be attatuted t 
the Ming Wall have tie Lanes during their lives; and after wwe 
ceaſes, he in the Re verſion hall ſue unto the King by petition a 
have the Lanvs dut of the Kings hands: aud there it is farther: un 
the Lozd by Efcheat cannot have it, foz tho party attainted was a 
Tenant, noz he in the Reverſion, foz the tyrm pet endures. But as 
to ſee, if the Freeholv be in the King without Dffice e and he a 
and argaed, that it was: Where the King is entituled fo an 
the King ought to have an-Dtce, and a Scire facias upon it: as wh! 
King is entitmed to a Celſarir, Action of VVaſte, &c. 4 H. 5. %% 
the Entry in caſe at a common-perſon is necefſary, there it is rea 
there be an Difiee foz the King: As if a Ualein of the Ning punch 
Lands, oz un Alien bozu, &c. (o foz a condition bꝛoken, Mortman 
in ſome caſes, an Dfice is onele neceſarp to inffruc the King how hit 
charge the Dicer fo2 the p2afite, which may be ſup pipes as wel byh 
vey, as by Difice 2 as if theKing be to take by deſcent, 62 a the 
here. And true it is, that Wperſon attalnted of Felony map dun 
Attainder purchaſe Lands and pet he cannot hold it againſt thellh 
and it is clear, that by the common Law in ſuch caſes, the Lam un 
King, but not to grant, fog the ötatute of 18 H. 6. was en imp 
it: but now that defect is ſupplxed by the Statute of 31 H. 8. 0 10 
that now the King may grant without Dice : See Doughties Ca 
liz, And in dur cafe, an DEic#is not neceflary to entitle the Kis 
exptaining bf his Witte : und ſee g H. 7. 2. Ode Lands of a 1 
ed of Yigh Treaſon are in ſbe King without Office ; ſo where 
Tenant dyeth without Meir; 02 Tenant in tayl of the Gift of 
vyeth without ine : Dee Bc. Office befoze the Eſcheator 34. and 
4, 270. A man is attainted ut Wreaſon, the King befoze Offi 
Lands and Goods. Things Which lie in Gzant, as Advowſons, 
Remainder, ſuch things upon Attainder are in the King wih 
As to the general Pardon d 23 Eliz. be ſaid, That that voth us 
to this caſe ; and that this intere of the Queen by this Attainder wi 
paſs by that Pardon out of the Queen, ſo if the Queen had but a 
a Title onelp. 1 | ** 
Popham, Attoznp. General; By this Attainder the Ettate of han 
Rematnder in tayl accrueth unto the Queen foz the life of him iu 
mainder ; foz by dur Law, Felony is puniched by the death of the 
and the loſs of his Goods and Lands foz the examples of others, 
nothing is left in the party: Tenant foz1ife is attaintey of 
King pardoneth him his lite, yet be hall have his Lands dt 
and he may diſpoſe of the ſame foz his life: And fo is it of Tenant 
foz he may fozfeit all that which he hath, and that is an Ef 
life, which is a Freehold. Ik Lands be given to one and his 
term of the life of another, and the Donee be attainted <> 1 
King ſhall have the Land during the life of Ceſtuy que vie, 0} 
cannot have it, becanſe the blood is coꝛrupt, and there is not au dan 
im the caſe: foz 17 E. 3. the Juffices would not accept of a Fin 
life of another, becauſe there might be an Decnpant in the al? 
a Fine of Land to one and his Beirs foz the life of aroth 
take a Fine, foz there is no miſchief of occupancy. Lands 
foz life, the Remainder to B. fozlife, the Remainder to the rif 
A. who is attainted of Felony ; B. dyeth, now the King dale 3, 
cuted. And here in our cafe, It the Tenant fez life had ben a e 
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ne hid lien ag ainſt him in the Remainder being in polleltion, but the 
—— kth right is to ſae unto the King by Pee AE. 71 i — 


. F 


Fee, 
2 Yasbandaweth ; new wall 
Ausland 1 the wonds of which Writ in ſuch cake 
ae, Ui A. cajus terr. & tene ment. rie enn de; june & hæ redlitate 
\. aiz6ds\ ſue adhuc ſuperſtitis occaſione cjuſdem Utlagar in ipſum pro 
L404 i unde indictatus fuir, &c. in man. Domini H. patris noftri 
therefoze the King had net the iſſnes quel, but alſo the 

Au: Bee to the ſame purpoſe the Regiſter a9. b. Stamford Pleas Cu- 
un 186, 187. airs, That Tenant in tavl being attainted of Felaoy, 
faxfeit his Lands during his life. And he ſaid, that the Efate of 

hens Venables was in the King without. Office not to. grant, tus that is 
weſtrained by the Statute of 1.8 H. 6. hut it is in hinrbefoze Dfice, ſa as ige 
whogath right ought to ſue fo the King by Petition, u hte will have Hts 
un: pet he conc ei ved, that befoze the Statute of 18 H,6, the King might 
Land befeze Dffice, as it appeareth by Thirning, 2 3 H. 4. 278. 

mhowas befoze the ſatd Statute: Do if the Kings Tenant makes a Leaſe 
the Kemainder over £o,another in Fee, who byeth without Meir; 

inder is in the King withant Diftce, becauſe a common perſan in 

e tunnot enter, but a claim is (afficient, andtherefaze it wall be 

Un ing without Otkice. As to the Parvon, he ſata, Jpat it dath not 
? Eſtate. foz this is a Freehold, ergo, not within the Wardon 
ine Kings Tenant be attainted of Felony, and the Kiog paragnz him 
enters, and all things whi ch he may pardon, theſe (1wo22s-Hhall not go 
dend o Freeholvs, but onely unto perſoual matters, aud ſuth puh 
| pains which do cancern Chattels. But it may be objected, Thet 
don, Title of Quare lmpedit, and /Re-entries 102 Conditions 

jare epcoptedz and therefoge if they had not been excepted, ther had 

zun tmitted by the Pardon; and therefoze this Pardon Gall extend to 
ances and Freeholds: As to that, A lap, That ſuch Erceptians 

| inuſe in the time ol H. 4. and pet Inheritances and Freeholds 
Witenct taken to be within ſuch Pardons, and ſuch Exceptions did begin 
58. And he ſatd, he had been of Councgl in ſuch caſes where it hath 
keentaken, that ſuch P. rdons did not extend to Freehelos: As an Ahbot 
Siſdiffeiſed, and afterwards dur ing the Diſſelün the Abby is aiColved ; 
hug makes ſuch Pardon, the ſame doth nat transfer the Right of the 

Ag; and in that Pardon are divers EStceptioas/of Goods and Chattels 
tales, and theretoꝛe it cannot be intended that the {Pardon dath 
Freeholvs. And ſee.the ſaid Ad of Pardon: The Queen grants 

bids, Chattels, Dobts, Finer, Iſſues, Pzofits, Amercements, F92- 

Fus, Sums of Montes; which wozd [ Forfriture] ſhall be intended ot 
el Fozkeiture, & non aliter, fo2 it is caupled with things ot Lach 
, And as to the ©@raverſe, he lain, At did nat lie in this caſe ; 

4 ite is not untrue, but true in ſub&ance, although voyd in cir- 
ie: And alſo the King here is entitulen by donble matter of Ke- 
a oil.) the Attainder and the Otkice: and he ſain, Chat the Statutes 
Amd zs E. z. which gave Draberſe, are to be intended of Offices 
Ynure Oficii, and not virtute Brevis; foꝝ then Eſcheatots were very 
nam: And the Statute of 2 E. 6. doth not give Traverſe, but where 
reis untrulp found; as if Tenant of the King he videiſed, andthe 
eue be attainted, the Queen ſeiſeth the Land: Now. the Dilleiſee 
Wer ok remedy by Tra verſe upon the Statute af 2 E. 6. hut is put to his 
ee de Droit, ta the @fice is true: But if A be Tenant - oy 
Ang, 
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King, and ſelſed of Land accozvingly, and it was found that J. & de 
of my Land, and attainted, tc. whereas in truth he had not any rw. 
my Land, there Traverſe lieth, foz the Dice-is falle; andſo: naw, 
'foz the Traverſe it is at the common Law: and it is tene that You 
was ſeiſey. d. mt re © 7% e 
Cole to thrrontrary; and ho ſaid, That by the Attainder the 08. 
— dut a Chattel; and that notwithſtanding this tosteitute, 
nables had been in-poſſeſſion, a Præcipe ſhould be bzought. agalat 
And where it hath been ſaid by z. Attozny, That the Wrins (ety 
the Negiſter are the beſt Expoſitozs of our Law, the dame is nut 
the Regifter.ſaith, That Matte lieth notwithſtanding a Pein 
which is not now Law, bat it hath been clearly ruled to the contra 
atcozdingly 30 E. z. the Regiſter therefoze and the Writs are ſu 
' Akbgment- of: our Law; and the Writ of Diem clauſit extremum | 
"th6tbntrary'; fox! J confeſs, that in ſuch caſe the Landſhall be f 
"the hands ok the King, but the King ſhall not have but a Chatten 
It hath been argued, It may be granted, therefoze it may be fozfeity 
80 Conſequentiam: foz a man leiſed in the right of his Wite, 1 
but not fozfeit; Gardian in Socage map grant, but not fozfeit ; . 
band may grant a term faz pears, which he hath in the right of ö 
„bat he cannot fozfeit it. A woman Inheritrix taketh a Wusban 
/394 1 "©" !Eerwarns is attatnted of Felony, the King pardons bim, they hab 
% ac, the usband wall be Tenant by the conrtoſte, which pzoveth, thats 
AE, bath nat the-Freehold by that Attainder, - 1Befoze the Statute gf: 
-0/0. 351. © F Wonant in tal, poſt prolem ſuſcitatum, might fozfeit his Lands; 
N the Statute hath ſo incozpozated: the .Eftate-tapl to the Tenant inf 
it cannot be dedeſted, even'a Fine levyed by bim ipſo jure uullus, 
as to the poſCeſſion | be a Diſcontinuance;- and that is the re 
foze Tenant in tayl ſhall not be ſeiſet to anothers uſe. See Stans 
The Yusband ſeiſed in the right of his Wife is attaintep of/ Fel 
King thall have the p2ofits of the Lands of the Wife during the] 
Bus band, & c. So if Tenant in tayl be attainted of Felong, a 
but a Chattel in the Lands of the Wife, and alſo in the Lands of: 
nant in tayl : and if the poſſeſſions of a Biſhop be ſeiſed into f 
hands foz a Contempt, in ſuch caſe the Queen hath the poſſeCionz- 
the p:ofits onely : the lame Law of the Lands of Tenant in tay 
lite, being attainted of - Felony : ſo of Seiſurs foz Alienation wi 
tenſe, oz of the poſſeſions of P2tozs, Aliens. See Brook Kel 
Do where the Setſure is foz Jdeocy. And he ſaid, That in they 
Caſe nothing is in the King untifDffice ; and as to the Caſe of 1} 
he confeſſed the ſame ;' foz at that time many, and amongſt. them 
and Juſtices, were attainfed by Parliament, and ſo was Sir Jol 
whoſe Caſe it was; and their Lands by AR of Parliament g 
to the Ting: and therefoze I grant that their Lands were inthe. 
foze Office. Tenant in Fee of a common Lo2d is attainted of Me 
Lands remain in him during his life until the Entrp of the 
where the King is L until Office be found: but in the 
mon perſon, after the death of the perſon attainted, they are in 
befoze Entry, and in the caſe of the King befoze Dffice, foz thi 
of abeyances. And lee the Lozd Lovels Caſe, 17 and 18 E 
Plow. where it is holden; That upon Attainder of Treaſon by AA 
liament, the Lands were not in the King without Dffice in the WEF7 
party attatated, upon the wozds of the Ac, ſhall forfeit. des 
Prerogat. 54, 55. acc. Me ſaid, That this intereſt which cam 
King by this Attainder, is but a Chattel, and then it is rem e 
Pardon ; and ſo he conceived, if it be a Freehold ; ez the Wis 
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* large and liberal, | Pardon and releaſe all manner of 


all other 1855 Cauſes, &c. ] and here Forfeitures are 


_ d this woꝛd [things ] is a tranſcendent, &c. and although 

Tut general wozd, pet by the direction of the Ad of general Pardon 

it ant to be beneficially expounded and extended, as if all things had been 

ſet down : Alſo the wozds are, [ Pardon them and their Heirs, 

the Pardon extends to Jaheritance, foz otherwiſe there is no uſe 

And he 'concetived, That by the firff- bzanch of. this AR, that the 

ds' to Anheritances, and to acquit the Lands of all incumbzan- 

Dffence not excepted, foz there is the wazd [LHeirs, ] and the 

ach concerns onely Chattels, and that is by the wozd of [Grant, ] 

firſt is by wozds of acquittall : . See 33 H. 8.- br. Charter of 

. Tenant of the King dyeth ſeiſed, the Heir intrudes, Office is 

fan; by of Parliament all Intruftodns are pardoned; in that caſe 

theOffence is pardoned, but not the ines and p2ofits of the Lands; but 

 befoze all is pardoned. And here in our caſe the Office is 

the Statute makes all Pzecepts, Commiſſions, &c. voyd, being 

upon ſuch fozfeiture. See alſo in the ſecond bꝛanch, Vexed or in- 

in Body, Goods, or Lands: and ſeg alſo amongſt the Exceptions, 

— ſtanding indicted of wilful Murder, and Forfeiture of. Good, 

lu Tenements. grown by any offence: by ſuch perſon; By which he 

uu that if ſuch Exception hav not been, the Land of ſuch perſon; if be had 

zatfainted upon fuch Indictment, ſhould be fozfeited.: As to the Tra- 

ſaid, That becauſe the Office is true, our Plea is in the nature 

Madan de Droit, although it concludes with a Traverſe: We vary 

ice in number of the perſons, and in the day of Feoffment, and 

nce in caſe of the King is to be traverſed, and dur Plea in 

:confeſſeth and avoydeth- the Dffence. Although that here the 

tuled by double matter of Recozd, (ſcil. } the Attainder ann 

dee; vet ons of the ſaid Reco2ds, (ſtil.) the Attaioder. is diſcharged 

anther Recozd, (ſcil.) the Pardon, and then but one Reco2d remains, 

Withe Office, and therefoze our Traverſe well lieth. And he ſaid, that 

umon Law there was a Traverſe ; as where it was found by Df- 

he the Leee of the King had committed Waſte, oz had ceſed foz 

Wits; and that in ſuch caſe the Leſſee and Tenant, in an Action bzought 

ab them, may traverſe the Dffence ; therefoze there was a Traverſe 

WMeammon Law, where the King was entituled by ſingle matter of 

n: fo upon Dffice finding Alienation without Licenſe, there was 

Lnterſe by the common Law: Dee Traverſe in 9 caſe in the Caſe ot 

nde Herlington, 43 Aſſ. 28. See Br. Traverſe of Office 54. Petition 

c emmon Law, and Traverſe by the Statute: Frowick in his Read- 

des Stamf, Prerogat. 60. That Traverſe in caſe of Goods was at the 
"Law, bat foz Lands by Dffice; by 34 E. 3. 14 foz befoze the re- ' 

was by Petition. Mee C. 4. part. the Sadlers Caſe 55, 36. Traverſe 

the common Law concerning Freehold and Jnheritance,: but that 

wn ſpectal Caſes, (ſcil.) when by the DfFice the Land is not in the 

"ns, no; the King by that is in poſCeCion; but onely by the Office 

»medto an Action, and cannot make a-Seiſure without Suit, there 

1 facias bzought by the King in the nature of duch Aaion- to which 

dale ; the party may appear to the Scire facias, and traverſe the 

n bythe common Law, At was adjourned. 
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CLXX. Scott and Scotts Caſe. we 
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/ 0-73. Replevin, be 8 the Caſe was ou ll 
a betwixt Scott and cott, de „George | 
3 L 225: 1442 Tenant in tail of certain lands, ſnffered a commoy Rec 
the uſe of his laſt Mill; and 15 H. 8. made his Will, by which hen 
4 420 - /0 a | 5 bs 
Y clare, That the Recoverozs ſhould make a good and favourableg 
Hugh Scott yis younger bzather : and 25 H. 8. they make a N 
' ſanis land to the ſain Hugh foz 199 years, accozving to the oft 
George Seott, rendzing Meut, 111. 65. 8 d. payable at the S 
Annunciation 8 —— n — 9 the Rec 
their Heitrs and ' £ a Covenant, ri 
of the Recoverozs, the ſaid Rent ſhould be paid to Ceſtuy que uſe, @ hel 
and Aſſigns, any thing in the laid Inventure notw 0 
That if the Lofſee make his Yeir male his Aſſignee of that term, 
he Wall pay the ſaid Kent to the Recoverozs, their Yeirs and Aſig 
che Leflee Hall not pay the Kent to the Yetrs of Ceftuy que uſe, upaj 
| a Diftrofſe is taken, and theroupon a Replevia bzought. Drew ax 
the Plaintiff : TWhon a Condition is created, the Law ſaith, Thall 
be taken and conſtrued favourably in the behalt of him who is e 
it e As it one be bounden to appzopalate ſuch a Church to ſuch a 
foze ſach a day at his own coſts, and the Obligez grants a enn 
theſald Parſonage, and aftorwards appzopziates the ſais Cyuech 
holden that the Condition was well perfozmed, 3 H. 7. 4 A Laſs 
upon condition, to(cowze the Ditches, if the Lefſee (cowzeththem 
is well enoanh : And as to this wozd Proviſo, It is to ſee; If he 
wo2d convitionall : Anſome Caſes, this wozd Pro, makes a Condi 
45 E- 3.8. Gzant of a Ward, pro bono ſervitio, if the Gzariter i 
ont of vis ſervice, the Gzant is void: Soif an Annuity be grand! 
Phifictan pro conſilio impendendo, the ſame is a Condition, 4 
Foz the Gzantoz bath nat means to compell the G zantee to give his 
tel; but in ſome Caſes, this wozy Pro, doth not make a Condition: 
ſoze the Statute of Weſt. 3. Land was given pro homagio ſuo; ther 
Yomage be not done, the Feoffsz could not re-enter, but he oughtto! 
And I conceive, that in our Caſe, Proviſo noth not make a 
7 H. 6.44. A Feoffment in Fee with Warranty, Proviſo, that th 
ſhall not vouch + So a Gantt of a Rent-charge, Proviſo, that the G 
not extend ad onerand. perſonam of the Gzantoz; foz here 
ther an Exception then a Condition: A Leaſe fog pears'withont in 
ment dt Mad, Proviſa, that he ſhall not vo voluntary Matt, theme 
a Aualificatien of the Nwerty fog doing Mast. Gzant of a Pa 
viſo, that it chan aut extend to Wood growing upon the Mannoz, the 
an Exception, not 'a Condition. See the 1Bilhop of Yorks Cali, 
Dyer-222. The ſaid Biſhop made a Leaſe foz certain years of 
Proviſo, quod tempore vocationis, the Rent ſhall be paid tothe Cap 
was holden that the Proviſo was not a Condition. Any hore nth 
the Will of George Scott was, That the Kecoverszs ſhould m 9 
Hugh, a favourable Leaſe, which cannot be, if it be a cut 
Another point was; becauſe the Rent is not well demanded; wh 
demanded the whole Rent of the pear, whereas bat half a years A 
only due. Coke, contrary : where the Proviſo is parcel of one ſenfel@F 
contains a Covenant, oz abzidgeth the Covenant, there it ſhall not ane 
Condition, but to an Exception, as a Gzant of a Rent-charge, Four 
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De the perſon, abzidgeth the fozce of the Gzant : ſo a Leaſe 
je hall impeachment of Waff, Proviſo, that the Feoffee ſhall not do vo 

alt the ſame abzidgeth the liberty ; But in our Caſe, this Proviſo 
m Condition, and not a Qualification of the ſentence, oz of any Co- 
mln tained in the ſentence, noz doth it participate altogether with the 
tenant vat ſtands ſubſtantive, foz it was a full ſentence befoze : A Feoff, 
wry with Warranty, Proviſo, that when he is impleaded, he ſhall 
ment wth J. S. the ſame 15 a good Condition, foz J. S. is a ſtranger 3 cons 
ww that he ſhall not vonch the Feoffoz, ; And a Proviſo never makes 
© and therefoze it ſhall be either a Condition, oz void. And he 
12 ubs the deviſe, Hugh Scott had a Leaſe without any Leaſe to be 
made bythe Recovero2s- As unto the demand of the whole Rent, where bat 
la lg Rent was due, the lame is good enough. And ſo was it adjudged 
ing (at : irt Andrews and the Wozd Cromwell ; fo3 he is at his perill 
unn the one moyette, and in as much as he dente ty the whole, he denieth 
very part, Jt was adjoaned. 


Mich. 29 Elix. In the Kings Bench. 
CLXXI. Hawkins Caſe. 


Ae Hawkins was ſeiſed of thzee Meſſuages in Bury in his Demeaſne . 79%, 
gsof Fee, and had ine, Robert, Chriſtian, and Joan; and deviſed all, 5, Fo. 
his lun Peſluages to his wife foz life, the remainder of one of the ſaid, „, 5» 
to his ſon Robert and his hetrs ; the rematnver of another of his 
(ad Selages to his daughter Chriſtian and to her heirs, and the remain- 
| Meſſuage. to Joan and her heirs. And further, by his Mill 
ah, That if any of his ſaid ines die without ine of his body, that then 
other ing ſhall have totam illam partem, &c. between them cqually 
Anuded. The Deviſa2 dieth, the wite of the De viſoz vieth, Joan dieth, 
| , Robert dieth without iſſue, Chriftian entreth into all the houſe 
ofRokert, and dieth, and her huſband holds in as Tenant by the Curteſte. 
Cale, The ſur ving childe ſhall have the whole, and the iſſue ot Joan ſhall 
latendthing ; and he laid, That by this Deviſe, they have an Eſtate in 
tail, in the Fee doth not veſt in any of them; foz it is wzitten, Who ſhall 
ienve: But when one overlives, he (hall have in Fee, foz theſe wozds, 
totum illam partem, go to the whole Eſtate, as well as to the whole Land. 
Itebiſe my Land wholy to one, be hath Fee thereby: And he ſaid that 
the thite Deviſees have Fee-tail, and Fee expectant each ſeverally as 
btheBeſaace to him limited. Golding, contrary; Each bath an Eſtate 
lll lathe houſe de viſed to him, and but an Eftate foz life, expectant upon 
thedeath of the other without iſſue, foz there are no woꝛds by which it may 
t what Eftate he ſhall have by the ſurvivozthip. J grant the Caſe 
ng Perkins denies, but Littleton affirms (ſcil.) A Deviſe to one of 
in perpetuum ; foz there the intent appeareth ; But where there are not 
me Inheritance, noz wozvs amounting to ſo much, then it ſhall ve but 
nette foz lite: And as to theſe wozds, totam partem illam, the ſame is 
auen it he had laid, partem illam without the wozy totam. And alſo he 
„u where one only ſurvives,no further Eſtate veſts ; foz there ought 
lobe tina to take by the ſorvivoz ; foz the wozds are, Equally to be divided be- 
6 And then if it cannot accrue by ſur vi voz, then it ſhall deſeendʒ and 
it had accrued to two by ths lur vi voz, they ſhould be thereof Tenants in 
Cant not Joynt-tenants by reaſon of theſe wozds, Equally to be divided. 
ons Juſtice. The wozvs, Totam illam partem, go to the houſe; and not 
the Elkate in it: Shure, Juſtice, ac „ and he ſaid, Ak both ys 
rs 
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ters han ſurvived, they ſhould have Fee in the houſe of Roben, but d 
the Mill, but by deſcent in coparcinary : Alſo when two are 1 
and one daughter, then it cannot be divided, therefoze the Will as tothe! 
void, and then the common Law ſhall take place, and put the houſe 1 
iCne of one daughter, and of the other daughter ſurviving. Gama 366, 
Pere is but an Eſtate foz life in the ſur vi voʒ; It hath been able 
then having but an Eſtate foz life, the lama Eſtate is yzownen ty 
ſcent of the Fee-ſimple, ſo as now the Eſtate limited by the Will, 

To which tt may be anſwered, That although now, upon the mat 
void, yet, Ab initio,it was not ſo, foz it became void by matter of la 
(ſcil.) by the deſcent of the Fee-ſimple ; foz if one of the daughters 
without tCne befaze the death of Robert, ſo as the houſe of (uchay 
honld have come to the ſaid Robert and the other ſiſter, there is ng 
nary, foz the ſon bath all the Fee, and the moyetie of the ſame is exec 
and the other moyetie expectant, and the ſiſter hath a moyette fa; i 
then the Deviſe not void : Alſo here are not two ſut vivozs, ſa nothin 
be divided, and therefoze the Law ſhall ſay, that the houſe of Robert 
ſcended, (ſcil.) the Fee of it to the daughter of Chriftian and Joao, ay 
Judgement was given againſt the huſband, who claims to be | 
the Curteſte of the whole Beſſnage. 


paſc. 27 Elizx. In the Common Pleas, 


CLXXII. Wye and Throgmortons Caſe, 


ſ Debt upon a Bond by Wye, againſt Throgmorton, The C. 

L the Obligation, was to * Covenants within a pair of Jud 
And the Covenant wherein the breach was aſſigned was, That 
bzother of the Plaintiff, Could ſay, Make aſſurance of ſuch a 
Defendant. as the Councel learned of the ſaid Defendant Could adbil 

if the Defendant payes unto the Plainti# 50 l. the Obligation tobe! 
The Defendant by advice of Councel, demanded a Releaſe with Wa 
ty, &c. And by Periam and Windham, The ſame is not any ſara, 
but a means to recover in value. Anderſon, contrary ; {hat Kun 
Collaterall Warranty, &c. 


Hill. 28 Eliz, In the Kings Bench. 


CLXXIII. Cropp and Hambledens Caſe. 
Fo, / 5. I Treſpaſſe by Cropp againſt Eraſmus Hambleden, upon the lu 
Uerdie,the Caſe was; That one Martin Haſtings was ſeiſey of the 
where, 8c, in the right of his wife, foz the life of the wife ; aun 
both did Leaſe unto the Defendant foz years, rendzing Kent. payable 
Feaſt of St. Michael, and the Feaſt of the Annunciation, &c. with 
of re-entry, if the Rent be behinde, hy a Month after any of the ſald 
and after the Feaſt of St. Michael, 26 Eliz. and befoze the Monih aan 
the Welle, the now Defenvant,ſent his ſervant unto the houſe of t e 4 
foz ta pay to him the Rent then due; the ſervant went unto the haue e 
Leſloz, and there aſked foz him, to whom it was anſwered by du 
Briggs, daughter of the wife of the LeCoz, who there dwelt in the (WW 
with hex mother, that the Leo was not at home, foz which the ſaid" 
delivered the ſaid Rent to the ſaid Mary, requiring; her to veliver the lm 
over to the W eſſoꝛ, upon his retozn to the houſe, in the name of his 
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d the ſaid Rent, and upon the retozn of the Leſtoz, at his houſe; 
zahm al the matter afozeſatd, and that the ſervant of the Leſloz, the De- 
m had required her to tender the ſaid Rent to the Leſoz, in the name 
the Defendants and thereupon offered and tendered to him the ſaid Rent, 
alm refuſed it. And the Jury found, Chat the third halt year be- 
mentioned befoze, the Leſſoz commanded the ſaid Mary to re- 
Kentthen due, who did accopdingly, and that the next halt vear they 
che lad Mary did receive the ſaid Rents, without tommanduient 
s but after the Leſſoz agreed unto ut, and that the immediate halt 
Kelm g tender in que ſtion, the Deferivant paid the Rent then due, ta 
f T7 mlſeif, who received it; And it was the opinion ok Wray, chief 
at this tender loas good, and it ts not like unto the cale of an Ob⸗ 
i fo; there the Obligee cannot have an Action of Debt. vefoze the laſt 
here the esto; might have viſtrained, oz have had anActign of 
yelaze the Month expired, and ſo the Leſo3 is bound by this tender; and 
\Juſffce, This tender cannot be ſaid a tender by a ſtranger; foz 
ar tame in pꝛivity of the ſervant of the Lefee, and as it is ound by 
«Mary tender ed it to the Lefſo2,as being reque ſted by the ſervant of the 
And atter war ds, u pon conſideration had betwirt the Juſtices them · 
He Juſfices, viz Clench. Gawdy and Wray, (faz Shute was then ſick) 
i{yascleetly reſolved againſt the Plaintitt, and that the ſaid tender, as it ts 
wu in the Mer did. is a good and ſufficient tender; and the Lou Wray de⸗ 
mute reaſon,as befoʒe, 4nd further ſaid, That if the ſaid Rent had been 
payable at the Feaſts afozeſatd, oz within a Ponth after each ol 
here the foriver as above, had not been geod, noz ſhould binde the Leſ- 
ſuch kale the Leſſoʒ could not diſtrain, oz have an Action of Debt 
Rent-befoze the Month expired. And this is caſe of extremity, 
Werdes- no fa voz, and here is no miſchief to the Leſſoz, fa he might 
Kent in due time if he wonld, and his captions refuſall ſhall 

wann him; And Judgement was given accozdingly. 


Trir. 33 Elix. In the Common Pleas.” 


CLXXIV. Boſtock and Coverts Cafe. 


Oftock and his wife bzotight a Writ of Dower againſt Covert, ſon and 
heit of her fozmer huſband, who pleaded, That the huſvand of the De- 
nam was ſeiſed of lands, amonnting to the number of 300 acres; and 
Wd the ſame by Knights-ſervice, and died ſeiſed; after whoſe death, by 
brine of the Statute of 34 and 3 2 H. 8. he entred into' 100 acres of the 
adlants, as the third part of the laid lands deſcended, and held the ſame 
vrally, being the third part of the cleer yearly value of the whole diſ⸗ 
Med of Dower ; and that the wife ought to have all her Dower out of 
arts deviſed, And Anderſon (aid, That the Plea was not good; 
heir who will take advantage of the Statute in that point, ought to 
A Enerally as Tenant in common with the Deviſee, and then in a 
un pewer it is a good Plea : lo if after his entry as Tenant in-com- 
ny Partition be made betwirt him and the Deviſee,ſach a Plea is good; 
ſee he hath entred ſeverally into a third part, diſtin from the reſivae, 
w hath ouftey the Deviſee of a third part ſeverally; foz which cauſe 


Non —— of this Plea ; To which, the reſt of the Anffices, 
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- Paſc. 37 Eliz. In the Exchequer,” & 


3 on, J. Ar John Southwel of the County of Lancaſter 7 Juli IE 
— hens ante Fea an ine 
nition, nid finde him and his and ſo many perſq 
houſe, &c. pzsferre his daughters in marriage, pay bis dekts, g, 
tere fell ont at the years end upon accompt made by the Feaſfeas; 
pinſage, that then at the and of every ſuch year, they ſhayly 
ſurpluſage as ſhould then remain in their hands unerpended of the. 
and pots of his ſaid lands; with clauſe of Revocation, &c. A 
the ſaid Conveyance being in fozce, came the Statute of 23 Elia. 
ing Recuſants ; upon which @fatute, the ſaid Southwel is nawendig 
afterwards upon a Commiſſion iſſuing ont of the Exchequer ta the 
of Lancafter, to enquire of the lands of the (aid Southwel, although 
the ſaid Conveyance it was given in Evidence, That after the (aly; 
ancs, the ſaid ir John. Southwel had granted Trees from offithe (g 
amv had received Ftnes and Jncomes fo Leaſes,8&c. pet the Aung 
to enquire, would not finde that the ſaid Sir Joh. Southwel had ang 
And by ſpeciall command from the Queen, it was referrey; ont) 
chequer, to all the Judges of England, It the lands of the T 
Southwel as afozeſaid, were ſubject to the ſaid- ute 
And upon a great deliberation, it was e 
ſolved and agreed, What notwithſtanding the ſaid Canveyange 
lands were liable ta the ſaid Þtatute. And as to the Jurs2s, wh 
the Evidence given to them foz the Queen, gave their Weryiq (1 
Pzoces was awarded again them out of the Court of E heqp 
appear befoze the Lozd Treaſurer and the Barons. And foz their 
tempt, they were committed to the Fleet, and each of them fined 30% 


Trin. 27 Eliz, In the Exchequer, - 
CLXXVI. Moore and Savills Caſe. 


[ N an Ejectione firmæ, by Moore againſt Savel, the Caſe was, (ll 
nant in tail Leaſed the land td the father, mother, any ſon ſoz th 

by Indenture, Jn which it was compzehendev, That faz as much in 

las is but Tenant in tail, and ſo cannot by Law limit theſe Efate 

of Nemainder, but jopntly in poſſeſſion ; and his intent was, That 
this Leaſe was p2ocured and obtained at the ſpeciall ſait, and cofts 

ges of the father, That the ſaid ſon Could ſuffer his father, andafter 
mother, to take the p2afits of the ſai» lands demiſed, and to occupy an 

ſaid lands to their only pꝛoſit without interruption of the ſaid on, 
frandiag his joynt Elkate in poſſeſſion with them, Proviſum igicur 

if the ſay ſon Mall challenge, claim, demand, oz take any paaſitsoff 

ſo vemiſed, 03 enter into the ſame, during the life of his ſaid! 

ther That then the E late to him limited by the ſaiv Jndenture Ii 
and be utterly void. Any it was the cler opinion of the 1 ole C 
this Condition and Proviſo was utterly void, foz it is contrary ts 
limited befoze ; as the caſe cited by Coke at the Bar. If J Lealsl 
lands tos 20 years, Proviſo, that yon ſhall not occupy the ſam 
years, the ſame Proviſo is void and contrary, and repugnant to ih 
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— Lord Crom wel and | 
| Townſends Cafe. 
e ; Ee ee n — | — — 
a Mich. 29 Elis. In the Star- Chamber. Hunt 
NI. rd Cromwell yd Tomnſends c., 


nd Cromwel, Exhibited a Bi p. the Star e Again 
Hin 72 Elq. io? . * d 8 | | | 

mes Taverner Platgtiff, and James Cromwel Farmoz, of the ſaiv 
eee Defendant, in Trelpalle, In the favoz and unlawfull main⸗ 
tenanceofthe ſaid Taverner, did pzocure a parttall Jury to be retozned. And 
. — of the Cauſe, the matter given in Evidence was, That the 


Taerner was a Copiholder of the ſaid Lozd Cromwel, and that the ſaid 


l 
— of the ( 
d Tu, which the 
255 | was 
funzte 
threls,great- Gentlamen of the County,who were Loads of gu fa 
tie ſaid Load Cromwel. went unto the ain Roger To | 
ihn ene of the p2incjpall ſervants and agents of the lad Sari, ann 
wan bim, that if thoſe great perſans, and Loads of Paangzs he ret 
at that iNne, peradventure they wonld not ſe gaſily appear 
\ the parties, as people ot leCer condition ; and alſs ma of 
Los of Þanngzs, and ba bing cyTamary and there⸗ 
u un indifferent to try that Iſſue, aud paved his Payer to the lain 
dnl, foz the making of an indifferent Pannell ; where, unon g con- 
nich the ſaid Steward foz the making of an indifferent Pannel, and 
nge him, that the making of the ſaiy Pannel was not convenient, oz 
ayaquill courſe to retozn, Knights, T{quires, oz Wo202s of Pannozs, but 
uhr luth ſuicient perſons, fo2 the greater expedition of e. and iu⸗ 
dffrency of the triall ; And afterwards the ſaid Taverner exhibited a Pe- 
tm, hebung all the ſpeciall matter, and pꝛaping bins te give Daver fat 
ſemaking of an inviffernt Pannel foz the triall of that Cauſe, which Pes 
lum was delivered to the (aid Earle by the (aid Townſend, in the name 
(the ſaid Tarerner. Upon which the Carl dip referre the faid matter 
Athers al his chiefeſt agents and Councellogs, i. Dickſey, Townſend, find 
Carte; and velivered to them the book of Freebalders within the ſaty 
Fanchize, who, accoꝛding to their Commiſſion made 8 Panaell which was 
wand the Jury paCed with the ſaid James Cronwel in the right of 
cd: And if this intermedling of Townſend. with this water, 
ute, &c. eſpecially his conference with the Bailiff; be mainte, 
ynot, was the QAueſtion. And by the Lozy Anderſon andthe Lozy 
, Vet Juſtices, Jt was delivered fas Law, That becauſe the ſaid 
was was in manner a (ervant of the ſaid Carl, who pad retozn. of 
We and ane of his paincipall Councellozs and ageuts, and Ex 
lations, of the ſaid Taverner, the miſdgmeanp of the Bauliff of his Luz 
"hat wo hetter, then ta wew to the Ballick bis duty, foz it concerned the 
Dieben. and alſo his Inheritance in the'Franchize ; But if the 


a aig had been a meer ſtranger to the ſat» Earl, ſo as no ſuch 


had been betwirt them, it had been cleerly maintenance in Townf- 
Sit was lately adiunged in this Conrt, in the Cale of ane Gifford ; Gigerd- Care: 
* being at Ine, and a Venire facias was to the > to 

* retozn 


nA Om— 4 ; ED 


— — . Gf" 
Sir Moil m— 
. "fer 9G 2 


retozn a Jury, a ſtranger wzote to one of the Jurozs who was ren 
the Pannel, poapiag. him-to appear at the day; and to da in the C 
cozding to his Conſcience ; and that was adjudged Maintenance, fn 
terwards,-upon. the -full hearing of the cauſe, the ſaid Townſend, ty 
ſentence of the ſais Court, was acquitted of zvery Maintenance, wih 
all nce and appzobatian of many L03ds of the Councel there ples 
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er „ WN 40 * v3 1968 
We Cafe was this; The King and Queen, Philip and Mary, lg 

1 ' ſeventy years foz certain Rent payable at the Feafts of Sly 
atid the Annuncistion; Proviſo, that if the Rent*be vehinds; wi 
b ute of fozty days after any of the Fealſts afozeſaid; thatth 
Walt ceaſe Arid be voyd. At Mich. 9 Eliz. the Rent was not paß 
ing to the Proviſo, but a Month after the ſaid fozty days it was pg 
Arquitffance given foz it; and ſo the Rents due after unto 30 f 

ily papd, arid Acquittances given'fo2 the fame. The Queen: 
ad Me verſion in Fee to Bir Thomas Henape, &c. any 
ſound by Difice that the Rent was arrear, ut ſupra: Sir Thom 
intereby and leaſed fo2 years to ir Moil Finch, who being ejeceyy 
Do minn in the nature ol an Ejectione Firmæ, &c. It was any 
Coke,” What this Leaſe upon ide matter afozeſaid is ao pda 
Patentee, and that without Dffice ; foz the concluſion of the Pre 
that the Queen ſhall te-enter, but that the Leaſe thall ceaſe at 
andthe Queen is not dziven to demand her Rent, as in ſuch caſe 
is tyed. And he compared it to the Caſe of a common perſon; 
mon perſon leaſeth foz years, upon condition, that if the Leſſee 
build upon the Land demiſed a Yonſe within a year after, that 
ſhall be voyd, and afterwards grants the Keverſion to a firang 
Gzantee ſhall have advantage of this Condition, be it bzoken beſo; 
the Gzant ; fo2 the Leaſe in ſuch caſe is voyd, not onely voydable;z's 
canſe is, becauſe the Condition is collateral : which ſee 11H. 5: 
Leaſe foz vears is made upon condition, that if the Leſſee doth nol 
Rome 'befaze ſuch à dap, that the Leaſe ſhall be vopd; the Leſſa 
the Reverſion over, the Leſſee attozns, and doth not go to Rome 
term appointed, the Gzantee may re-enter ; contrary, tf the con 
the Condition had been by way of re-entry, foz then it Chould run | 
by the common Law: But where a Leaſe with ſuch Condition 
koʒ lite, with this conclaſion of the Condition, that the Leaſe ſhall 
the G2antee ſhall not take advantage of that by the common Law, 
the Efkate is not boyd until re-entry, foz there is a Freehold wil 
to be avoyded by Entry: But in our caſe the Condition is upon! 
collateral, foz no Demand is requiſite to take advantage of the C 
Aadheſaid, It is a general Rale, where in the caſe of a comms 
an Tltate may be de veſted without Entre, there in the caſe of 9s 
there needs net any Dffice ; but here in dur caſe, if it had been the" 
common perſon, the Eſtate ſhould be deveſted without Entry, thy# 
the caſe of the Queen without 'Office : Dee Stamford fog the N 
poſition 55. but it doth not veſt to have Mreſpaſs befoze Em 
vonched' the Caſe of Browning and Beſton, Plow. 136. where W 
after ſuch Condition bzoken, is meerly voyd and diſſolved, - i 
that it was the Opinion of the Juſtices of the Common Pless 
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Chat a Releaſe to ſuch Lefl 
aſter the Condition pn the condition bꝛok 
Autun, being but a Chattel s but Tenant a 2oken, nihil o 
ntummenp! 2 H. 7. 8 , may begin — 7 peratur; 
f 7.8. It the Kin ceremo ez and a Leaſ 
ry lo not payment of th g make a Leaſe f ne, and end wi 5 
ot thi King thall nat re-enter bef e Lent, although 08 Years, with thy 
a , foz the Leaſe is n oze Office fo the Rent b clauſe 
ly boyonble + buf 1 of voyd by und; and e behinde 
its, what pur poſe chall an Dffi voyd foz not ment of the Rent d be 
without re-entry, 02 wi ce be: — vero as fn ane but 
qyall yet ceaſe without LY Dffice : 1 contra the L caſe 
over, vet an Dfice | be loge Dffice admit that the 7 — 
ill as if it bad been found nd after the Gꝛan 'p Queen grant eaſe 
lat 20 l. that then the picky — th „ Leaſe is made eaſe 
— afterwards grants an (all ve — nd leaſed, and . 
— 1 — ; the Lefſoz build y ig 
the Leſſoz, and partl be Condition b 2anfee pays t s the 
ting) the G2ant of the gen in the time of — partly ol > toy 201. 
in andthe Dffice ; fo n be Peln betwe e Gzantee. '©0 d in the 
um but by the C 2 the Queen is en the non. here, als 
ondition b not entit payment 
ty the time of the Conditt en the Office is o ce is onely toink: 22 
it had been found $3 and — bzoken, and Gall b found, it hall _ the 
— to the mean n our caſe an > apa ſuch foꝛce — A 0.7 a 
- = Queen, with 2.— buy betwixt th ns neceſſary = he Hog Mer 
| yee | nt ar 2D, - 
Katt umt paſs to the Pat — hn. bath not vil; — 
Kent wh — the — 1 if the Queed de ſſe * 
Þ hereof is arrear, grants the ſal Gall net — Ween Frant the Ab 
ody the mean pꝛofits, f ſaid Rent, ths * The King leifed * 
an toatrary ; and he 1 they arc flowers fa earages ſhall not 3 
Condition, oz e laid, That t la from the pals ; 
th whzh3 , 02 the Dffice : he Leaſe is in ftalk,&c 
—＋ the Leaſe ar ce: and ſaid, T being nat im 
be found, t E, That the Leaſ 0 hat notwith(t mpeach- 
Unis ———— . Cn ot 
ct in netellar v thing, 02 t pded: In oze that 
ly, Now. Co p; and that gr z 02 o defeat the E all caſes wh 
dam: f m. 229. by Bro ound is taken in ſtate of anothe ere 
it. op — the Caſe of the > Can rg = of the 428 Bark. 
dann of the _ Biſhop leaſed hep of Chickeſter; Pi — be ſound by 
in zol. Rent ; — as parcel of the 1 Lands —.— Forfeiture 
great part 72 by * of the — the Pꝛo⸗ 
— — . 2 — — 
th intereſt — in 1 22 otght {0 
* & 1 , r fo | | E 
mla pears: —— Uillein of 8 pins by D's 
Walt committed — el he Kings 
Umakes a Feoff he Committee of to have annum di Mad oy 
hall not ment in F : the King : 1 em & vaſtum 
* be entitul ee; in all theſ L ok the Kt » 
el dude 2 H. = Joſe CO Boks witheur Of, 
ken, and bea teaſeth f . Plow. 213. Frowick in caſe of — — 
Bu Am ick in his Reading pr ition 
U the wards t upon condition, eading 
Dc ne of he Leſſoz b ition, which. i pats this 
betwi the b 2 'becomes K h is aft 
1 3 ; twixt Si zeach of the Condi * ing, here needs erwards 
1 r Martin Forbiſher 2 the I elles was — —— 
one Bunny was; = en or oper 
nnices aſs, 


Queen 
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Queen made a Leaſe of Dutchy Land upon Condition, which was u 
It was holden, that here there needs not any Dfftce, foz the Que k 
thoſe Lands ſevered from the Grown by Parliament, and they paſs wk 
Dutchy Deal by Livery, and aftoznment of the Tenants : The Gaw 
leaſeth foz years, Proviſo, that the Leſſee ſhall not alien; ſuch aller 
againſt ſach a Condition onght to be fonnd by Dffice : and there 
this day, where a Fozfeiture is given to the King, &c. by Statute, the 
are, That the King ſhall be ſeiſed without Office: And as to the 
of an Dffice, he ſaid, That an Dffice may have a Relation as to | 
fits, but not as to veſt the intereſt from the time of the Title a 
And although that in the Gzant of the Queen to Sir Thomas Henapetin 
be theſe wozds, Non obſtante, the not finding any Dffice , pet in thi 
an Dffice is neceſſary, foz the Queen cannot diſpenſe with the Law; 
alter oz change the Law, as to make Lands in Borough-Eogliſh veſceq 
at the common Law: ©s if the King make a Leaſe foz years, 
of re-entry, and afterwards grants the Reverſion over to a @ubjed 
further grants, that if the Rent be behinde, that the Leoz may revs 
without demand; yet the Gzantee onght to demand the Rent. Aztys 
dur caſe is here, there needs not any Otfice to entitle the Queen 
Mean pzofits ; foz although that the Rent was not payd at the 
was payd after, and all Rent due afterwards, and Acquittances 
foz the lame ; which matter we have ſpecially pleaded to the int 
ſaid, upon which the other ſide have demurred, and thereby have 
it, &c. But this Dffice doth not give any intereſt to the Queen 
thing leaſed, foz ſhe hath granted them over befoze, by which thel 
abled her ſelf to take advantage of the Condition afozeſaiv, fez; 
ſarceaſed her time: 8 H. 5. Traverſe 47. Tenant foz life fozte 
ſtate, and befoze the King ſeiſeth, the Tenant foz life vyeth, he in 
verſion may enter, and the King ſhall not ſeiſe, foz the King 
ceaſed his time. And if. the Queen ſhould have advantage of hi 
tion, ſhe ould avoyd her own Gzant, which thould be a great in 
ente: The Queen leaſeth foz years, Proviſo, that the Leſſee thal 
Waſte; the Queen grants over the Reverſion after Maſte done, 
found, the Queen gains nothing by it. It was agreed in the 
Knight and Beech, 28 Eliz. That the Gzant of the Queen Mein 
the award of the Commiſſion, and the Retozn of it was good 
Title of the Queen appeareth of Recozd, although that the Co 
was not retozned befoze the Gzant made: And if an Dffice 
unto the time of the Condition bzoken, it Could be in vain toat 
point: foz in the ſaid caſe it was holden a Recozd, when the 
put their Seals to if, befoze that it be enrolled: The accept 
Rent, and the Acquittances thereof are pleaded, 1. To probe, 
is no cauſe to finde an Dffice in this caſe, foz the Queen is ail 
Mean pzofits: 2. To p2zove, that the Queen hath waved and 
take the benefit of the Condition, but not to conclude the Queenz 
you cannot fozce her to take the benefit of the Condition: A 
Lozd, and Tenant, the Tenant dyeth, his Peir within age, (Ws 
cepteth of the Services of the Heir, and afterwards grants 
eng mag after Dffice is found, the King Ghall not have 8 

p, & c. : Wh 

At another day it was argued by Popham, Attozny Genet 
Plaintiff, and he ſaid, Chat upon not payment of the Rent} i 
ipſo facto voyd, without any Dffice found thereof, and that l 
theſe wozds, [ſhall be voyd; ] foz he ſaid, It is not a Condition 
a limitation: As if the King make a Leaſe to thzee foz eigh 
tam diu vixerint, one of them dyeth, the Leaſe is dete 
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a Leaſe made bf kerb 
wy be LEES DOE SES foz 
1 11 ton, and by the limitation the 2 
1 contr: 2, if it had been by wozbs of ri-enfry. A Weaſe foz firty 
wiſo, that if the Leſſee hall dye 8 that the Ke 
4x" the Lefſoz grants the N Gzantee Hill take 
pt! feof by (he common Law : iy 11 H. 7. 17 * 
a — and not a Conditien. And hi * APL 
t to avord the Leaſe, 3 befoze ; 
wY 5 Treſpalſoz, oz to fine him fo; cxntinnance of hs 
en; but to make him r n as an 5 
1 — perſon, her the as, Tut the exo Bll ce wt 
if aft We hoKent _—_ * popes conti — yet the 
ee ag 02 the 
ene is but Tenant at ſutferante, d Kue Entry 
il: And he agreed the Books, 14 H. 8. and 2 H. 7. ſach 


t a commoa perſon cannot have 2 
oo Dffice : But a common II tannot 
way of Treſpaſs, dey nh neither the 
| -puniſhone as an Jatruder : And as fo the ( ads give and 
betivlyt Knight and Beech, the ſame dath not Caſe; foz Beeches Caſe, 
orte was requiſite befoze the oi 5 
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. [Es ors no Non obſtante in the Lecrets 
to gave been recited, if it had not 5 
ined (as this caſe is) HE CR oy ft 
| dl 2 ;-foz non conſtat fo the Queen, ik it be determined oz not: 
en, Leaſes are of Kecozd, are to be recited in Pa- 
FT King, but not thule which are not of Recozd, faz Leafes on 
Wd my de eaſtly ton contrary-of Leaſes in Fait : bat in our 
=" pe by the Non obſtante; foz the wezbs of the Letters Patents 
anne, That no Dffice- be thi fourry, miſrecital oz non- 
ner Leaſes, ec. At hath been objected; That becauſe that 
KUL Land is, That in Gzants of the King, all fozmer Eſtates 
ds fetited, the Non obſtante of the Queen ſhall not help it: 
. viſyenſs Withhe Lats. Ate Coen te 
air retpect may de- 
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e it l nat 8 taken vayd in Law, 
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Atkinſon, contrary, Although,that the Leaſe be bold, de fade nn” 


appeareth to the Court. the Court cannot ſay it is void,oz nat bold 
Dffice is neceſſary to aſcertain the Court: The Queen is a body 6 
and the chief body Politique above others, becauſe ſhe is the Maker a... 
and Creatoz of all other Cozpozations ; and that is the reaſon, that x 
cannot ſpeak without wziting; and this is the moſt ſolemn wi | 
Waiting of Recozd ; Do ſhe cannot take but by Recoad : And ir 
It doth not appear by any wziting of Recozd, the Rent was behinze; 
is agreeable to the Pajefty of the ing to do nothing without matter « 
tozd; which ſee 4 Eliz. in the caſe of the Dutchie: And he ſaid, 
difference betwirt the Caſe in 2 H. 7. and our Caſe : In each Cafes; 
Leaſe foz years, Rent reſerved, in this only differing; that there is a 
of re-entry; and here the concluſion of the Condition, is that that they, 
ſhall be void; but in both caſes, none can ſay that ths Rent is behin v 
till it be found by Dffice, therefoze none can ſay, that the Leaſe is dad 
Dffice foumd : See by Thorp, 35 E. 3. Chattels perſonals of the A 
leins,are inthe King without Dffice, foz ſuch things may bs loſt) w 
contrary of Chattels Reals; as a Leaſe fog years , foz land cannot huts 
nue: and ſuch things which may be in the King without waiting, yy 
grant without wziting, as a chain;of Gold, oz a Yozſe, Deodands, #6 
goods, Mr eck, &c. veſt without Dffice, becauſe Chattels perſonals; j 
20 E. 4. 11. contrary, when they are Chattels Reals, and permanent. 
there an Dffice is neceſſary : In the Caſe of year, day,and waſte.av 
ought.to be found, Ergo, a multo fortiori, in caſe of a Leaſe foz yoardih 
is a greater intereſt, c. 49 E. 3. 11. There is a generall Rule, " 484 
quodque ligatur, eo modo diffolvitur : That which paſſeth by Livery 
to be reduced by re-entry, that which begins by Recozv, ought wh 
termined by Recozd ; and here in our Caſe, the land cannot pepul 
the King without Recozd, therefoze it ſhall not revert without Re; 
though that the bzeach of the condition be but matter of fact, yet thinul 
that onght to be of Recozd ; And here in our Caſe, is a conditi 
a limitation. And he ſaid, that in the Caſe often cited befoze of 1kqu 
it is a limitation, and not a condition; Foz if it were a cam 
Gzantee by the Law could not take advantage of it, becauſo m 
and he was cleer of opinion, that where the wozds are, That the Lui . 
ceaſe, oz ſhall be void; vet in ſuch caſes there ought to be an Mae 
Weaſes of the Bing there needs no re-entry, becauſe the | 
pzoperly,) cannot re-enter. And the wozds, ¶ That the Leaſe (hal 
do amount to wozds of re-entry, and he ſaid, That in the caſe of am 
perſon, upon ſuch a condition bzoken, the land ſhall not be in the 
without re-entry, no moze ſhall they be here in the caſe of the Qed 
out an Dffice : Alſo the Rent reſerved upon this Leaſe was behind, 
the Leffee tontinning the poſſeſſion, the Queen by acceptance of WI 


Ws 


green wesen 


bath affirmed the party Tenant, and afterwards granted tho I hs 
befoze any Office found of that matter; Now the Leſſee is dich 10 
ſhall never be impeached foz the ſaid Rent behinde; and the Gun, ak 
ta ſcientia, &c. aſter found, ſhall not defeat this Gzant by yt 
And the Queen by her G2ant hath given included, all the avvanidd fice 
accrued unto her by the beach of the Condition: And as to that but 
been objeded, That in the Letters Patents there ars theſe wn HY tut 
ſtanding the not finding of any Dffice,&c. truly,the ſame makes ul 
moze cleer foz us; foz by thele wozds, it is apparent, that the Amn 1 
not have an Dffice found ; and if ſo, then the land paſeth as in WITTY us 
and the Queen may diſpenſe with a thing concerning ber ſelf: SON Un 
was adjudged in the Caſe of one Michel. The Mucen mae 3 1 
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Leaſe upon condition, that if the Leſſee alien part, and that 2 


Uervic, that the Leaſe Wall be void, the Leſſee alieneth part, the 
grants the reverſion over; after the alienation is found by Mer 
G2antee (hall have advantage of it; if the caſe had been, That 
rent be behinde, and Office of it, that the Leaſe Chould be void, they 
artere, and the King grants the reverſion, and afterwards Office is 
now the Leaſe ſhall be votd againſt the Gzantee : Alſo this Pal 
have relation, and comes in as good time, as if it were found bets 
Gzant; Tenant of the King altensth in Poztmain, the King gran 
the Seignozy, Dffice is found; now by this Dffice,the King is entitgl, 
unto the land, but unto the pzofits befoze the Office: And althy 
Nueen bath granted the reverſion over, pet ſhe hath not granted inc 
mean pzofits : A common perſon hath a rent which is arrere, he gr 
rent, the arrerages do not paſſe : As where the King is ſeiſedof any 
ſon which becomes void, and afferwards grants the ad vowſon to ag 
the avoidance ſhall not paſſe thereby; and that was Giles Caſe: et 
7, 8. And in our caſe, This Office doth not entitle the Gzantee; f 
can an Dffice entitle a common perſon If the Leaſe were but u 
perhaps, ſo long as the Leaſe ſhould continue unavoided; the Queen 
not be anſwered the pꝛofits, contrary, where it is void. And a comm 
ſon ſhall have advantage of it. | J 
Egerton, Sollicitoz Generall, fo the ſame intent; And he ſald, t 
Leaſe is altogether void, in pzivity, pꝛopertp, right, and term: Ju 
of a common perſon, after the rent behinde, in ſuch caſe the 
Tenant at ſufferance, which cannot be in the Kings caſe; and if 
at ſuſferance, then no pzivity ; foz a Releaſe by the Leſſq to the Le 
not enure, and that foz want of pzivity, Lice. 109. And ſuch f 
not attozn, and if the Leſſoz after that accepts of the rent, the i 
not make the Leaſe good, and all foz want of pzivity ; therefoze 
pzivity 5 As to pzoperty, ſuch a Leaſe ſhall not be ſaid ACets int 
of an Executoz, noz ſhall be ſol upon an Extent, noz fozfetted by on 
And here in this caſe, the Queen cannot be ſaid to take any thix 
bzeach of the Condition, but hath her reverſion diſcharged of the 
and he ſaid, That the Dffice is found well enough foz time, any if} 
late to the time when the title accrued, that is, when the rent was Þ 
and the arrerages of the rent do not paſſe by the grant of the land, 
verſion : The Queen bath a rent-charge out of lands which | 
the lands come to the Queen, and ſhe grants the ſame over, yet! 
charge the lands with the ſaid arrerages; but contrary, in «al 
injury done upon the land of the Queen: As the Tenant of the K 
ens without licenſe, and afterwards the lands ſo altened came tot 
hands who grants them over; the Gzantee, moz the land ſhall be! 
but only he who was party to the altenatton, his lands, and his Ext 
Do of an Intruſion : Tenant foz life of the King makes a Feol 
Fee, the King grants over the reverſion, and afterwards the” 
Feoffment is found by Office; this Dffice is ſoon enough foz tim 
Gzantee of the reverſion ſhall have advantage of it, and tho I 
mean pzofits from the time of the alienation : and afterwards 
Term, 33 Eliz. the caſe was argued by the Barons. 1 
Clark, Pniſne Baron, The Leaſe is conditionall, and withall 
alſo ; ſo conditionall and limitations mixt together, 3 AM. 10. 
to one untill he come from fozreign parts; lands given to one ſe 
ſhall continue ſole, is an Eſtate foz life with limitation upon her u 
ſo during the coverture, &c. and theſe limitations are not collat 
begin with the Effates, when the Eſtates are limited; but c 
wayes come when the Eſtate is ſetled, as it is in gur Caſe ; ee 
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n means fo2 the CLenant to ſave the Fozfeiture: alſo the King 
Fs Gzant, after the Celler, hath not granted the thing which accrued 
i bythe Celler, ({cil.) the Tenancy, but onely the Setgnozy : but 
caſe the King hath granted the thing fozfeiten, i. the Land demiſed: 
+ (s a fall fozfeiture, contrarp ia the taſe of Celler: And in our 


in hath granted onely the Land demiſed, and not the pzofits en⸗ 
between the b2eath vf the Condition, and the Gzant of 15 
ibeſe remain to the Queen, and td that pur poſe the Dffice 
Ak) to-entitle the Queen to thefe pyofits. Aad as to that which 
abcced, That the Leſſee hath atways payd the Rent unto the 
the Condition bzoken, and Hath ;an Acquitfance of the Receit 
eine no profits due to the Queen, foz ſhe hath the Rent in lien 
A wofit 35 and it is not reaſon, that the Leſſee ſhall pap an annual 
af. and alſo ſhall be accountable fog the mean proſits, and ſo the Office, 
ie mean p2ofits (which in truth upon the matter afozeſaid are not 
wants the Queen) is voyd, and then altogether voyd, quia nihil opera- 
*Tothat be anſwered, That the King ſhall not be bannd off the mean 
ws in that caſe by the payment of the ſaid Rent, koz by intendment 
we annual value of the Land is moze then the Jignt reſerved , and 
at reaſon but that the Queen ſhall be anſwered of: the (urpluſage oz 
wabove the Rent , and therefoze the Office entituling the Queen to 
he pzofits is good enough ;- Tenant cf. the King foz life, oz foz years, 
aFeoffment in Fee, although that by this Ac he cannot plack any 
Fof the King, yet becanſe he hath attempted to do ſuch a wzong, it 
fure, and the Leaſe foz years utterly extinct by lit; foz it cannot 
ecffoz againſt his own ad, by which he hath departed with all 
et, ec. And the Feoffee cannot have it, foz if he hath any thing, 
de a Fee-fimple, oz nothing at all; and a Fee-ftmple he cannot 
gihat remains in the King, and ſo neither have Estate, then is all 
ng; and the King hath Title to ha ve the pzofits, &c. But put caſe, 
the Feoffment the King grant over the Land in Fee, and after 
lous Feoffment is found by Dffice, he who occupieth the Land af, 
eiture, until Ockice be found, ſhall be acconntable. to the King 
Unes and p2ofits, &c. as Pernoz of the pzoſits, oz Baply of his 
0g, and he who occupieth the Land after the Dice ſhall be pun- 
Intruder. There was a Caſe very late in this Court beftwirt 
Henage and one Hungate, which was thus; The Queen leaſed fo 51 Tho. He- 
| Hungate, pꝛovided that he ſhould not do Waſfte ; Wafte is nage & Huns 
Queen granted the Raſerſion to Sir Tho. Henage, Office is gates Caſe. 
Gzantee entered, and his Entry was adjudged lawfal, and 
Queen ſhould have the mean pzofits from the time of the Waſte 
the time of the Gzant. Dome ſay, that that caſe was not ad- Walter 
+ Wt compounded ; And he vouched Dir Walter Mildmays Cale : Mildmays 
Wd Sturton held Lands of the Queen in Knights-ſervice, and was © af. 
d of Felony, by whtch the Lands eſcheated to the Queen, who 
dale Lands; and it wis holden, that the Queen ſhould have the 
as betwirt the time of the Felony committed, and the Gzant. 
in the principal Caſe Judgment was given foz the Plaintiff, 
We ratentee of the Queen againſt the Leſſee; who caſt in a Wric 
>, and by his Councel pzayed, That the Writ of Error be not 
"open until the Judgment be entered. Manwood, The Judgment 
Reken = relation unto the fürſt day of this Term, and therefoze 
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Mic. 32 Eliz. In the Exche quer.. 


t 20:01 | £117 $214 
a red, of Gzeat Melton in the. County of Oxford, us altg 
pans oy 8 — Fifteens, and upon refuſal to pay it, the Tas! bra | 
45reafts-of Sted, and ſold them: Sted bought Treſpaſs theres | 
Kings Bench; and the Collectoz exhibited his Bill into this-Conrt as 
Sted, who ſhewed by his Conncel , That the Statute of 25 E 
enacted this Fifteen, pzovideth, That the ſalid Fifteen ſhall be joy 
the movable Goods and Chattels, and other things uſual. to wth $i 
and Tenths, to be contributary and chargeable ; and ſheweyf ay 0 
the Cattel diſtrained were tempore diſtrictionis upon the Gleab Lang | 
Parſonage pꝛeſentative, which he had in Leaſe, which Gleab 10% 
chargeable uſually to Fifteens granted by the Tempozalty, nos the 
tels upon it. But it was the Dpinton of the whole Court, *Althong 
the Parſon himſelf-payeth Tenths to the King, yet the Lay-Farm 
pay Fifteens, a Cattel are diftrainable fo2 it, even upon the 
Wand of the Parſonage ; and therefoze tt was adjudged,” that 
cipal Caſe the Diſtreſs and Sale were good and lawful; 4 
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Mic. 32 Eliz. In the Exchequer. | *. g 
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CLXXX. The Dean and Chapter of Winſors Caſe. 


[? this Caſe it was moved, It one hath a Recvzy impꝛiopꝛiate 
the Statute of 26 H. 8. cap. 3. is to pay an annual Rent fog 
in the name of a Tenth, and by that is diſcharged of Tenths' 
fruits; If he ſhall have the Pziviledg of the Exchequer ? ſoz 
the ſame ſum yearly : And the Barons were of Opinion, that it 
not; foz ſoevery one, who is to pay any Teaths oz firſt fruits, thei 
another who ſneth him into the Exchequer, and ſo all Controbet 
cerning Tythes and Parſonages ſhould be dzawn hither, which ih 
great pzejudice to the Spiritual Courts. But Egerton, Sollicit 3 
. a-Caſe, (ſcil) Coniers Caſs,” where the King gave a Parſonage tf 
Conters Caſe. oy in Frankalmoign, and the Tythes thereof being withdzawn, 
impleaded him who withdzem his Tythes in the Exchequer ; all 
Caſe it was holden, that the Pzioz ſhould have the Pziviledg, fog! 
is in danger fo lofe bis Patronage , oz rather his Founverſhlp; 
Reqozy be evicted, Gent, Baron, The Tenant of the King in 
he who pays firſt truits, oꝛ he who holds of the Queen in et- 
not have in ſuch reſpect the Pzibiledg here. Quare. Bo 


Mic. 30 Elia. In the Common Pleas. i 
CLXXXI. Cony and Beveridges coe. 


[? Debt upon a Bond, the Caſe was, That the Plaintiff led 
Defendant certain Lands lying in the County of Cambridge 

ing Rent ; and afterwards the Defendant became boundento t e 

in a Bond foz payment of the ſaid Rent : upon which Wond Me 
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Perry and Goodmans 
Caſe. 8 


e an Aalen f Debt in the Coanty of Northampton, to whith the 
| Dünen pleaded payment of the Rent, without chewing ede place of pay- 
ind; ind upon payment tber were at tus, and found fo; the Plaintiff 
—＋ prius in the County et Northampton 2. In Arreſt of Judgment it 
united, that the tiſue was mil. tryed: fog here the payment of the Rent 
E Hen, without chewing the place ement,-it walt be intended 
theRent was payd upon the Land, which is in the County of Cam- 

+ ee 44 B. 3. 42. Anderſon was cf Opinion, (hat no Judgment 
given foz the cauſe. afozeſaid : Rhodes and Windham contrary ; 

not appear that the iſſue is miſ/tryed, becauſ that no place of 

«tis pleaded; and it might be, foz any thing is ſhtwed, that the 
ct was papd in the County of Northampton. unn 1 
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CLXXXII. Berry and Goodmans Cſe. 


19 an Eje&tione Firme, upon a ſpeclal- Uervic, thi point was, One in Ve 7 
traded upon the poſſeſſion of the Queen into Lands in Kiſgrave in Suf- 
n during this Intruſion, the Queen granted theſe Lands to A. B. 
letters Patents; and the Patentee, befoze any Entry made in the ſaid 
WM jan grantenthe ſame over. Some held, that the Gzant was good, fog 
had gained nothing againſt the Queen, and by the Gzant of 
r n, and the aſſignmentvver, nothing accrued to him: and where a 
WM ani poſſeſſion cf Lands, his continuance therein cannot gain to him 
q elt. oz encreaſe His Cſtats, without ſome other act done of later 
5 AI the Gardian do continue in poſſeſſion: after the full age of the 
he is not a Diſſeiſoz, noz hath any greater Eſtate in the Lands: and 
e Bock of 21 E. 3. 2. this caſe was dlleded; The Tenant of the 
eth, his Heir within age, a ſtranger intrudes, the Petr at full age 
wks Livery out of the Kings hands, the Intruder dyeth in poſſeſſion ; 
je ir deſcent ſhall not take away Entry. h 
e contrary; The Intruder cannot be Tenant at ſufferance, foz at 
WW... by w2ong, and none can be Tenant at ſufferance but he who 
in by Title : And it is clear, That the Intruder by his firft Entry 
Knot gaia any Eſtate in poſſeſſion, upon which he can have an Aaton 
ALielpals, but after the Gzant of the Queen he baty'pzeſently Fee by 
S H. 4. 129. A ſtranger enters upon the King to which de hath 
ſt ly the right of the Ward, pet the Freehold doth remain in the Beir. 
ald, That if A. levyeth a Fine to B. fur Conuſans de droit, &c. 
Wite Connſee hath poſſeſſion in Law, but not in fas; and if befoze the 
ny of the Conuſee W. entereth, and dyeth ſeiſed, he hath no remedy, 2-74 2/2 
boo not poſſeſſion in fac, ſo as he might have an Aſſiſe, oz an Ation / = 920 
pas. po the Law is now taken ; A. deviſeth his Lands to B. and „ , 70 
and a ſtranger entereth, and dyeth ſeiſed befoze any Entry by the 
now is the Deviſee without remedy : And here in our caſe, the 
t hath not gained any poſſeſſion in the Lands by his Intruſion, no 
muihen if the King gives Lands to one in Fee, and befoze the Patentee 
aters, a ſtranger enters, now cannot the Patentee grant it over, if he 
E repace the Eſtate by Entry : dee Dyer 9and10 Eliz. 266. The 
Een ſeiſed of the Pannoz of Beverley, a ſtranger ereced a pop in a p. 20 Eliz. in 
zum plat of the Pannoz, and afterwards: took the pzofits- of it, without Curia Ward. 
» MP Rent -foz the ſame to the Queen, and afterwards the Queen Garberies 
the Pannoz to the Carl of Leiceſter, and he never entered into <a ace. 
*2.290P,. no2 took any Rent foz the ſame, and afterwarts the Oc⸗ 
D h 2 | cupier 
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way; And it is alſo good Evidence to pzove ſuch matter, Who nn 
cut down the trees, 03 to cleanſe the way. | J | 


24 Eliz. In the Court of Wards. 
CLXXXIII. Wiſemans Caſe, : ... | 1 | 


15 the Court of Wards, befoze the Lozy Treaſurer, Paſter of thy 
Wray chief Juſtice, Anderſon and Periam Afiftants' to him; 
was, That Wiſemen was ſeiſed of certain lands holden by/Knlg 
in Capite, had iſſus by a fomer wife who dien; and made a F 
Fee. ta the-uſe, of her who thonld be his wife, fog life, and after 
the uſe of himſelf and of his iſſue of the body of ſach wife to be beg 
ainder over; Wiſeman took a wife, and had iſſue, and died; 
bing the wife, the iNue hall be in Ward, was the queſtion e J 
gued by Coke, That he ſhall not be in Ward : And firſt, it wat 
of bath ſides, and alſo by the Auſfices, Chat it was a remainder, 
reverſion ; and that at the common Law, the dcſcent of a remain 
the 1 foz life, doth not entitle the King unto Mardſchip,; am 
are to ſee, If upon the Statute of 32 H. 8. the laſt bzanch of it; w 
az moze perſpns hold any lands of the King by KnightsLervice;'j 
them and the heirs of one of them, and he that hath che Jaheritan 
dieth, bis heir being within age, in every ſuch Caſe, the King ſhall 
Ward, and marriage of the body of ſuch heir, ſo being within age; 
NO eee Een, e e e, 
14. the 9 pze ardſhtp, may alien, and take io 
bis (gn, dt helcs of the father, which miſchief was intended 
medley by the laip Statuts: But theſe wozys ſhall not in conftrudin 
of extend fayther then the wozds eſpecially, becauſe they crofſe thee 
Law, aud go to charge the Inheritance of others; and there faßt th 
be taken firicly, and nat by equity : as the Statute of Weſt. 2. 
Cum quis alienat jus uxoris ſuæ, concordat. eft, Quod de celete ſets 
aut eus hæredis non differacur propter minorem ætatem haredis, 
rantizare debuit, that @fatute. is taken ftricly ; faz if the Uoncher" 
ech over, the ſecond Uonchee ſhall have his age, Quod vide 18. 
Allo the Statute of Welt. 1. enacts, Chat where the DiCoiſoz did 
the Dilleiſee have his Wric upon the DiCeiſin againft the heir uf 
leiſoz of What age ſo ever he be: Wo the heirs of the Dillviſes, 
holden, 9 E. 3. If the Difeiſoz Leaſeth foz life, and dieth, and 
be in d. and makes, default atter default, upon which he e 
Dilleiſe . 77— being within age, he ſhall habe 
n ing the (aid Statute, which wall be taken Weich 
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« the afatate of West. 1; tap: 39.] Chat none ſhall hauch out o 
that afatute, altbough the Lenant to the adio aa init — 
Ewelb Wong bt⸗ is baund bythe Stat ute; vet Tenant dy teceit is at large, 
en bound un the tammon Law: 2 .. a1 16 HNA. foztheſs Sta 
> in ahi nt of che commun wam, and therefoge (all be taken 
A eto ding tn this @tatute;16 is of the ſamt nature as the ither 
comembered, and therefoze ſhall not be extended in tunttructon be⸗ 
Letter: ds Str Rowland Hills Cale, Gzandkather;Tather and fon, 
e ſetſed of land, ut ſupra, mattes a Feoffment in Fee tothe 
t bos lite, and afterwards to the uſe of the Ton in Fee, Wye 
water dicth, the father dieth, the ton ſhall nor be in Ward, Cauſa 
clan; Foz this sstatute ſhall not be conſtrued by equity, and by it the 
| erect, [Preferment af children] ſhall riot extend nato the childzens 
WM wen; but to the childzenonely of Kirigs: Tenant, who makes the Con⸗ 
Wl ence; And the words in this Statute'{ or otherwiſe i] ſhall not be tn- 
other perſoas then are remembered in the Statut There was a 
late, where the @fatate was confirued in (ach a manner, Quod vide 
A. Thorntons Caſsz A Lapp, ſeiſed of lands in chief, made 
of her lands, foz the advancement of her baſfard-daughter; the 
heyance is not within the @tatute : See alſo the Lo Powes Caſe, 
in Dyer, 3 13. ©0 in the Caſe of dür Hugh Calverley, the Law was 
us; That where the haſband dieth ſeiſen in the right al his wife, and 
lan Fing unto the ute of the huſband and wife, fax the advancement 
| huſband ; ſuch Conveyance and diſpoſition ts not withta the Statuts 
ak. Popham, tantrary, And as ta Ye Caſe of making this Statats, 
e oberth;ow a foundation, as it hath been ſaiv,; but it was ra- 
2 of the Subjeas to the King foz his bountp tuwards them; fo 
ane tatnte of Uſes, Uſes were txetuted in poſſeChorr,  @v as the 
ald not diſpoſe of their lands,by their Wilts, as.befoze theſes : 
Achs statute, the King was pleafed to give his Royall aſſent to an 
ich lands might become deviſable, in reſpec of which, the Bub⸗ 
Wau tdis Act, the lat clanſe, to give him Wardſhip, where it vid 
ine by the common Law, and that as a recompenſe fcom the Sub- 
Muehe Kings bounty, and therefoze it ought to be conſtrued beneficially 
viking. And to pzevent tovin and fraud, was nat the ſcope of this 
bale; K if thzee purchaſelands unts them, and tothe heirs of two bf 
it is uncertain whoſe heirs (hall inherit, fo Non conftar, which 
ſur di ve, and thefozeno covin is averrable in ſuch caſe ; and vet 
kſardivay of the two to whom the Fee is limited viet, his heit within 
. ſhall be in Mard: So if ſuch landz be given to two, and 10 
the heirs of him'of thoſe two who ſhall firſt come to the Church of Pauls ; 
tis uncertain which of them ſhall firſt come to the Church of Pauls, 
"tit he who firſt cometh to the Church of Paul vieth, his heir within age, 
= bein Ward; which Caſes pzove, that covin and fraud were not the 
making of this Statute, but onely the thankfalneſte of the Sub⸗ 
ln m the King foz his bounty, as aboteſaid; taz if this Act had not 


de, the Subjects should not have power to diſpoſe of their lands fo 
ment of their chilvzen, but all ﬆhould veſcens; So as now 
the Warnſhip and Pzimer ſeifin of two patts of the la 
as and hath alſo lot the averment-of covin, which he had by the 


Saru, whore Eltates were mas by the Kings Tenants fo ad- 
"ment of their thildzen, In reſpoc of which tolles, the Wubjeus give 
wh g Wardſhip in caſs whers the lands continues in Joynture + 
wich hath been laid; That this eee mln ee dy 
lde the contrary ; the wens of the Statute art ig every ſuc 
x ö "91.6. Ju cberx tike cale, not oneiv whoto two, 02moze perſons Jl: 
7 "i 
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The Lord Howard nd they 
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oatly to them and the heirs of. one of them, but allo um en 
_ — the Cale now in queſtion, and in every tate t 
him who hat h the Freehold, is the ſole impediment, quo mam 
not the land by nelcent in Demeſne : And it map be cl 
Statnte of Marlbridge of Colluſtom, which ſpeaks of K ente 
tradere voluerint ad terminum annorum ; and vet as Leafs! 4 
foz years is within the ſaid Statute; fo the tatute was mae in t 
an ill liberty, that the Tenants had by the common Law in 10 
2920S, whichſee 4 E 6. 53: Plowd. & 59. And as to the v * | 


ant 
rt 
may be conſtrued, foz payment of his Legacies : Anvias thiy 
berall, the Statute ſpeaks where many hold, and to the hei of £ 
it two hold, to them and the heirs of one of them, the ſame is wine 
tute: And as to Equity reſtratnant, he put this caſe ; Mund i 
husband and wife, and the heirs of the body of the wife, who ha f 
. wife dieth, the iſſue within age, he ſhall not be in Marv; a | 
within the Letter of the Statute, but becauſe that other matter, - 
Eſtate foz life, inthe busband is an impediment, Quo minus, he { Wy 
Ward: It is a Paximof the common Law; That the father 
Wardſhip of the ſon and heir apparent, therefaze he be u 
meaning, although he be within the Letter of the Statute: 0 
given to my. Uillein, and to another, and tothe heirs nt mp 
dieth ſeiſed, his heir within age, I ſeiſe the Uillein, and claim 
der, he ſhall nat be in Ward ; and pet he is within the Ketter 
tute: But J concetbe, in our Caſe, the King ſhall have tibo 
& ſemel, the heir general of Wiſeman, and the iſſue in tall; thy 
rall-by the common Law, by reaſon that his father was the N. 
who diſpoſed of his lands foz the advancement of his chilvzon ; an 
the Queen ſhall have the third part in Ward : And alis the 
thall be in Mard, foz that part of the Statute. And it is non 
ha ve two Wardſhips fo one and the ſame lands: As 14 H 8. 
Ceſtuy que uſe, and alſo of the Feoffee ; and if the Tenant 
having iſſae a daughter, who is his heir, the Lozd ſeizeth the 
marrieth her, and afterwards a ſon is bozn ; he hall have the Wa 
of him: So of the heirs of the Diſeiſoz and Difſeiſee ; and 
lands holden intchief be Leaſed fo2 life, the remainder to A. 
dieth, his heir within age, he hall be in Ward, and that byreaſd 
wozds in the Statute, In every ſuch caſe ] it is not the ſame A 
like caſe ; foz if he who hath the Fee dieth, ſo as the Frechen in 
the other; now the Eft: te becomes as an Eſtate foz life, the 
over. It was adjourned. | 10 | 
24 Eli. In the Exchequer. 
7 46 
CLXXXIV. The Lord Howard, and the Town 
| of Waldens Caſe. — > 
HMoow 19 o—__ the Lozd _ = the Town of Walden, the Caſe 
4 "af e King made a Feoffment in Fee of lands, parcel at hig 
Gul. 162, 109, Lancaſter, Tenend.in feodiforma,reddend.inde dbl & bara * 
de jure re ddi debet, 10 l. Che queſtion was, Nom, and of hom i 
ſhould be: Jt was argued by Plowden, That it only: de de 
— — be lad The King pt ounden by th 
quia emptores terrarum; but here, upon t eoffment, 
ſhall hold of the King, as of his Dutchie: All the 
withſtanding that they be of lands, yet they ta voz of the pe 
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u Pzerogattve veins wzapt up in his perſon; ſhall guide the difpoſt- 
Tante land 3 and he ſaid, that this Tenure ſhall be implied by reaſon, 
ndinte(pe0 of bis perſon: And the Statute of Quia emptores terrarum, 
wt» Lenants onely, Libere tenentes magnatum & aliorum; but the 
an Ubere tenens alicujus magnat. 32 H. 6. 21, 22. The King hath 
in the Right of his Datchie, to which, being void, he pzeſents ; 

xepral his pꝛeſentment: And he vouched divers pzeſivents of Gzants 

el ſach lands to hold of him, as of his Dutchie, anvſometities of 


Sos; Ind the King by bis Dutchie-ſeal, may give lands in Pbztrhain , 


and thePing under his Patchie-ſeal, hath made divers Cozpozations with⸗ 
in his Putchie, And although this Kent be a new thing, never parcel 
petite, vet, becauſe it is iCuirig ont of the Dutchte lands, and re- 
-wythereout, it ſhall be of the ſame nature, and accounted: parcellꝛof the 
reflions of the Dutchie: Af. befoze the Statute of Welt, 3. ons ſeiſen 
ns on the part of his mother, made a Feoffment in Fee, Tenend. by 
frbices; and died, the Seignory ſhould go to the he ix on the part dt his 
e and ſhould be deſcendable as the land it ſelf; in lieu of which it 
Au it Tenant in tail, now after the Statute of 3 2 H. 8. makes a 
in years accozving to the Statute, rendzing Rent to him and his 
with, if hall be expounded ſuch heirs which are tnheritable to the lud, ac⸗ 
alrto the entatl. Manwood, chief Baron, Demanded of Plowdon, this 
wil: The King makes a Feoffment in Fee of lands of his Dutchie, 
Fee a matter of Recozd : who anſwered, ves. Manwood, £riity 
{then there needed not any livery. Egerton,” Dollicttoz, argued ts 
r and he argued much upon the Statutes of 1 H. 4. and 1 H. 5. of 
en of the Dutchie of Lancafter from the Crown : which ſee in 
Connect. 21 5. in the Caſe of the Dutchie of Lancaſter; by which 
5.hopoCeſions of the Dutchie were de veſted out of the body Politique 
Ring, and veſted in his body naturall, and are as-fs their cozpozall 
ai King, as they were in the Duke of Lancaſter, being a Subject , 
Ma made a Feoffment, the Feoffee ſhould not hold of him, but of 
lg; Ergo, ſo: ſhall it be in the caſt where the King himſelf niift's a 
tr any he tited a Caſe, put in the end of the Dutchie Cafe, 4 Eliz. 
The Queen made a Feoffment of lands of the Dutchie out of the 
platine, to hold of her in Capite; the Feoffos Wall hold of her in 
Wire of her Crown of England. The caſe went further; the King, af- 
rs Feofment, granteth the Fee-farm,,. the Queſtion is, If the Rent 
dupon this Feoffment ſhall paſſe by ſuch grant oz not: and he (atv, 
That Rent is not parcel of the Fee-farm,but rather a collaterall charge 
Un the land; fo2 in all cafes where there is a Tennre erpzefſed in fair, 
Yimplied in Law, there the rent reſervedafter, ſhall not be parcel. of the 
, but a Rent in groſſe by it ſelf : As in our caſe, Tenend, in feod. 
"Wakes Tenure ; and therefaze the Reddend. after hall not make the 
*©212!erved parcel of it: 33. E. 3. Annuity 52. "befoze the Statute of 
Willwptores terrarum , a man makes a Feoffment in Fee, Tenend. de 
Donny Capital. rendzing the rent of 20 l. that Rent ts aRent tngrofſe, 
| tete the Tenure. King E. 6. granted to Cranmer, Archbiſhop, 
nns, Tenend. by the fifth part of a Anights fee, Reddend. 6 l. per 
n Craamer made a Fcoffment in Fee to the aſe of himſelf koz life, the 
mer te the-uſe of his fon in tail, the remainder to the uſe of the right 
uu Cancer in Fee,who is attainted of: Treaſon; by which the remain⸗ 
Myers Eſcheats to the King, and ſo the Seignorie is extind; 
Ws" adjudgev, That the Rent' was in eſſe, aud not extinc bythe El- 
u rematnder,foz it was not parcet of the Seignorie : Do here in our 
Kg. Net latter was mobed; Af this Rent, betug a new thing creat- 


51 


= > nd net*parcels ut the poſſeſſions of the Dutchie, 1. H. 4. no 


1H. 7. 


* % 


The Executors of Sir William 
Cordel and Cliftons Cuſe. 


3. £9, T? Caſe was; The Earl of Weſtmerland, ſeiſed of at a n 


1 H. 7. ſhall be accounted in Law in the right of the Ctown, 4 


Dutchie; and if of the Crown, then it cannot paſſe by the Dai 
and the Statute of 1 H. 4. ſpeaks of ſuch Lands and Tenements which! 


to his Anceſtozs, Dukes of Lancaſter; but this Rent ne ver! 


and the Queen cannot enlarge the polſefſions'of her Dathie by her un 


i | | BEL 
and therefoze, if J. S. being Tenant in Fee⸗Ample, be ! Alec 
præcipe quod reddat. and ſaith that he holdeth fo life, the rewnaitnet 
Ning in Fee in the right of his Dutchy; now this remainder is veihe 
Ming ia the right of his Crown, and not in the right of his Dutchy + 
is only an Eftoppel : So the Uillein of the u ing, in their ight ar e 
pur chaſeth lands, the King ſeiſeth, he ſhall have the lands in yr 
his Crown, and not in the right of the Dutchy : At the Ring git 
mon out of his lands, par cel of his Dutchie, and afterw ems 
Feoſfment in Fee of the lands out of which the common is granted, 
terwards the Commoner dieth without heir, the King thall; have th 
in the right of his Crown, and not in the right of the Dutehy: e. 
the rent doth follow the nature of the lands out of which it is iu 
is not ſo to all intents ; and he ſaid, That by the Statute of 33 

Ma, the King could not enlarge the poſſeſſions of the Dutchy; an 
foze by the ſaid Ad, authozity is given foz to annex paſſeſſion unt ie 
by Letters Patents; And there is another clauſe in the ſatd tat 
if any part of the poſſeſſions of the Dutchie have been -altened; 6 
unto any (ubjec, and are reverted to the Crown by” Eſcheat, aftaiy 
feiture,purchaſe,&c. they ſhaltzbe deemed andaccepted parcel of th 
which caſe pzoves, That if the. King makes a Feoffment of ſach' 
ſame is a Tenure in chief; foz if it were a Menurs of the Dutch 
Eſcheat, it Gonld be parcel of the ;Dntchy again, without the pelt 
Statute. Now, this Rent being a Kent in groſſe, and not par 
Seignorie, Reddendo Domino Regi, hæredibus & ſucceſſoribus ſuis; 
mino, aut Dominis feodi; Now; when the King grants the Sei nor 
Lozd Audley, it hath been moved, that it was in the Election of the; 
to pay the Rent to the King, oz tothe Lo Audley ; but that-is'ng 
although the Law be ſo betwirt Subjeas, vet in caſe of the Kingil 
wile ; foz the King ſhall never be over-reached by an Eledion: ail 
&2e he ſhall pay the Rent to the King. Jt was avjonrned, ; 
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CLXXXV. The Executors of bir William Cod 


and Cliftons Caſe. 
13 7 


the ;Demeans were uſually let ſoz thzee lives, by Copy; 
to the cuſtom of the Pannoz , granted a Rent-charge to 
Cordel, Pro conſilio impendendo, foz the term of his life; and 
conveyed the Panne to Dir William Clifton in tail; The en 
Sir William Cordel dieth, Bir William Clifton dieth, the Pan 
to John Clifton, who grants a Copyhold to Hempſton: T 
of Sir William Cordel diſtrain foz the Rent; It was agreedby! 
Court, What: the Copyholder ſhould hold the land charged 
Juſtice, It bath been adjudged; that the wife of the 107d ſhall 
dowed againſt the Copyholder, which Periam granted, but gabe 


of it; foz the Title of the Dower. is not conſummated | 2 


the husband; ſo as the Title of the Coppholder is complete)! 


s .þ " 
1 Wo 
- 


Title of Dower ; but the Title of the Gzantee of the Rent is dan 
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Far en reer 
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The Executors © il 
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and ES. pang” 


pF 


Tae Dower, F i 

wigs the ower, Fenner conceived 

f off , 5 That the - - 

he poſeſſion of the Copyhelder, and . Foote not dt- 
; » THAT this cale is 


nahe Statute of 
of 32 H. 8. of Reals; 
man Je conceived, That: the . s; Foz bythe pzeface oft 
to which by the —ů Law — — did extend ut 15 thoſe caſes 
gente by i common Law, —— 9 — but in this 1 
— t indham, contrary; Foz this * of debt, 4 
— —.— milchiek, (ſcil.) not onely tute doth intend — 
ungen n pon he : Bee the ward of the State aaton ak debt, but all 5 
argeable 8 dbe Difireſ 20s charged with th rai for the ar 
* e Diſtreſſe of t he payment 
r 
( y purchaſe, gift, or deſcent, in lik aid lands, only by and * a . 
* - ought to have done in his life di 3 and form as their 
40. — ſaid land charged, es And if was moved by 
gun he is not li xy m onely-by the father r was iſſue in tayl, and 
aunlleworth — le; therefoze neither his C per formam Doni; and 
ls ant i Kendo yr 
ns der claims by to have 
ee ee 
eu ee te his þ — — 
- in Fee , ths Fe ff ce is heir, and the hei e paid 
V doth not claim - ee (hall be charged withi Agri My 
tle Conant which onght t mmediately : ſo. where la n this Statute, 
Che Sfatute of 1 R. 3 or have paid it, and ſo fr nd deſcends from 
| R. 3. wills, that a o from Heir to Hei 
2 > ag a one — — 1 — — dan 
"ths 870 eth a Rent, 4 y que ule, &c. 
ET EASE 
Cinant-in tail; joe uſe : And: altho 4 pet de doth 
nt and claims;; per fo though Sir John Clifto 
| under the Ettate 9 Pet , becauſe the 
"him who cla — — an And this 2 = Rent, he 
See un ͤ the enant 3-42 nds not 
e 7 and Ree hope indy oe of hira who 
My by the er but he rlalms! alſo-by-the ca der dein not 
bv he ny part ot his-Title, but o. y-the cuſtom; but t 
U the p — por IK The: poſſeſſion — appoints the => 
de be caſter. his Copyholver is his pole ere in Wie John Clifton 
n poſtedion; ſo as if: ; 
Crit woz0s of Clifton ſhall: have fi the Copy- 
continnes' O50 Statute are obſet ved ada; an. Ed : And fo 
Wy who was — John Clifton — r 
tze der hat; That the ſeiſin and poll to pax the Rent. 
e ee, 
1 — diſtreſſe may be taken. is diſpoſitio, and ſach a 
07 aaywithont an adult poſſeNion. = * and that cannot be taken 
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Weſt and Stowe 9 
Caſe. 


—— 
CLXXXVI. 19 Ez. In the Common Pleax, 


75 2 Seiſed of land in Fee, by his Will in wziting, granted a; 

. .. of 51. per an. out of it ta bis younger fon, tomards his Cages 
bzinging up in Learning; and if in pleading, the Deviſee ounhtts 
that he was bzonght up in Learning, was the Queſtion: And l 
by Dyer, Manwood, and Mounſon, that ſuch averment neevsnat;& 
De viſe is not convittonall; and therefoze, althongh he be not un 
Learning, vet he ſhall have the Rent : and the wozvs of the Dewi 
wards his bzinging up; and be well knew, that 5 l. per an. wouy 
could not extend to maintain a Scholler in Learning, in diet 
books, &c. and this Rent, although-it be not ſuffcient to ſuch putze 
ſhall have it; And Dyer ſaid, Chat ſach a caſe was here: Twi we 
to ſtand to the award of certain perſons, who awarded that the 
ſhould pay unto the ather 20 3. per an. during the term of fix years, 
the education and bzinging up of ſach a one an Infant, and withi 
firſt years of the ſaid term the Infant died, ſo as now there 
ſupply towards his education; yet it was adjudged, that the yearl 
onght to be paid foz the whole term after; faz the wozvs [tows f 
cation] are but to ſhew the intent and conſideration of the pay 
ſumme, and no wozd of condition, &c. Wh 


x 


Mich. 20 Eliz. In the Common Pleas: uy 


CLXXXVIL Weſt and Stowells de . 


Go. ö“ N an Adion upon the Caſe, by Thomas Weſt againſt Sir Jon 
/oun19919, 17, © Lhe Plaintiff Declared, That the Defendant, in considerai 
/7.C/. 25 Plaintiff pzomiled to the Defendant, That if the Defendant ahn 
5 certain match at ſhooting, made between the Lozd of Effingham m 
11054 s kendant, then the Plaintiff ſhould pay to the Defendant 10 l. pzamilabh 
//,, 353, Plaintiff, That if the ſaid' A. Effingham ſhall win the ſame match 

fendant, that then the Defendant would pay to the Plaintiff 201.And) 

declared, That the Lozd Effingham won the match, foz which ly 

promiſe ofthe Platntis fo the ——— 

pꝛomiſe 0 0 om parit actionem ii 

any con upon which it is concei ved, but is only. Nudum pi 

on which the Defendant could not have an Action againſt the . 

then here is not any ſufficient conſideration foz the pzamiſe of 

dant, Mounſon Juffice conceived, that here the conſiveration is! 

foz here this counter pꝛomiſe is recipzocall pzomiſe, and ſaa g6 

ration, foz all the communication ought to be taken together. 

Such a recipzocall pzomiſe betwixt the parties themſelves at the 

DDD oo 

of the rr ding 93 t fo the place i 

ſhoot, the labour in ſhooting, the travell in going up and dawn 

marks: But foz the Bettozs by, there is not any conſideration, 

doth not give aim: Mounſon, A caſt at Dice alters the padÞ 

Dice be not falſe; wherefoze then is there not here a recipzod | 

Manwood, At Dice the parties ſet downe their moneys, and Wn; 

which do amount to a conditionall gift; ſcil. Af that the oth wy 

ſuch a caſt he ſhall have the money. My 
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Caſe, ra Caſe. 
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19 Eliz. In the Kings Bench. 
CLXXXVIII. Dunnes Caſe. 


al d of divers goods in divers Dioteſſes dyed Jnteſfate af 
Fo, Lhe Biſhop of Briſtow committed adminiftratton to Jones and 
 Haiewhoadminiftrev; and afterwards the Biſhop of Canterbury, by rea- 
«af higPzerogative, committed adminiſtration to Auſten and Dunne, and 
een Action of Treſpaſſe againſt Jones and his wife, foz taking 
| of the Anteſtate; Jt was holden by Wray and Southcote, that the 
ms of avmiaiſtration granted by the Biſhop'of Briſtow,  were- votd : . 2. 0 
vady and Jeofreys, contrary ; fo2 the granting of Letters of Avdmintftra- „ 265 
© & nero jure, doth belong to the Oꝛdinary; and i: might be that neither 449 
ire, noz the parties to whom he granted the Letters ot Adminiftra- 
th ce that the Anteſtate had bona- notabilia in another Dioceſſe, 
atteroſoze it Qonld be hard to make the Defendants Treſpallozs; Exrce. 
tn n to the-Declaration,becauſe it is ſhewed, that the Archbiſhop 
(Canterbury, by reaſon of his Pzerogative,committed adminiſtration, & c. 
vithout ſhewing that the Anteſtate had, bona notabilia, &c. but the Extepti- 
ws not allowed, faz ſo are all the pzeſivents, as the Declaration is here, 
wich all the Clerks in Court did affirm, and afterwards Exception was 
taken tothe Bar,becanſe it is there pleaded, that the Defendant had payd a 
un umme of money to one A. to whom the Inteſtate was indebted by 
dn did not chew how the Bond was diſcharged as by Releaſs, Acquit- 
gof the Bond, &c. And that was holden to be a matertall 
ception : Foz the Defendants in ſuch caſe, onght to ſhew ſach diſcharge, 
iis ſaffictent, and by which the Plaintiffs may be diſcharged ; and foz 
tutcauſe the Plaintiff had Judgement to recover. 


19 Elix. In the Kings Bench. 


i CLXXXIX. Kingwell and Chapmans Caſe, 
r : 

n ot Debt upon a Bond, by Kingwel againſt Chapman; The . /* 
art pleaded, that it was endozſed upon condition, That where di⸗ 
Skates were betwirt the Plaintiff and one J. 1Bzother of the De⸗ 
Want, the ſaid Plaintiff and J. put themſelves to the award of one 
us the Defendant, was baand by Bond to the Plaintiff,that his 
oa perfozm the award of the ſatd Copſton: And the award 
Rt the (aid ]. hould pay to the Platatiff 301. viz. At the Feaſt of 
Mamaciation.: 20 l. and at Michaelmas after 10 l. and ſhewed, that the 
Wpavs the ſais 20 l. at the Annunciation; and as to the 10 l. be 
t the ſaid J. died befoze the ſaid Feaſt of Michaelmas, up⸗ 
2 was a demurrer : And be Wray, Southcote, and Gawdy, 
= ve Bend is fozfeit. F becauſe the ſumme awarded by the 
Went, is now become a duty; as if the condition of the Bond 
ss the. payment of it: Secondly, day is appointed foz the pay- 
aon 7.18. Thirdly, the Erecutozs cannot perfozm the Condi, 
=" But if 2 be vound- by Bond to enfeoff the Dbliges at fuch a day, 
e-the/(aiv day J die, my Executozs ſhall not be charged with it; 
ation is become impoſſible by the Act of God, foz the Land is 
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20 iz. In the Common Pleas. 
CXC. Lodges Cgſe. 


-,/01 302.7 Odge an Attoney of the Common Pleas, was indehten mn 
8 74 in 341. payable at a day fo come, and Booth was inzebted . 
io Dim. accozding to the cuſtom of London, attache in they 
Lodge 341. to be paid fo him at the day, as part of his debt of 15 
bzongdt a Bill of Pziviledge, directed to the Payoz and «fy 
and that every perſon, who had cauſe of Action againſt Lodge, Seay 
Com. Legem, &c. Si ſibi videbitur expedire,&c. At the retoza of wh 
Bendloes payed a Procedendo. And by Harper, Inffice, the pzibiley 
not be allowed, becauſe that this Attachment is be cuſtom,anyz alle 
here ; and if Lodge ſhould have the pziviledge, then is the other party 
remedy ; And if an Attozney of this place be impleaded in Londeg 
Conceſſit ſolyere debit, alcerius, he hall not have the p;tvilevge. My 
contrary ; Foz accozving fo the Common Law, Lodge owed ni 
Diggs,but is his De btoz by a cuſtom : And as to the caſe of Cone 
there the pzomile was to the party himſelf, who bzonght the Artim "wth 
hath no other remedy, but in the tale at Bar, Diggs, who ie u ftanga | 
Lodge who ows him nothing, having remevy again{ his pzaper 
which Dyer granted, and further ſaiv, That the patviledge of 
onght nat to be impeached by any cuſtom : And the Preignothori 
aan ge args point; That ſuch a pzivilevge in the caſe of 6 
ki, and afterwards in the pzincipall Caſe, the pziviledge was ui 


21 Eliz, In the Common pleas, 7 
CXCI. Segar and Baintons Caſe. ; 1 


12 an Action of Treſpaſſe, the Caſe was, That King Hen. 8, an. % 

reign,gave the Mannes of D. to @ir Edw. Baincon Knight,and tal 

males of his bod; @ir Edw. Bainton had iſſne, Andrew his eldeſ 

the now Defendant his ycunger ſon, and died; Andrew Bainton tl 

by Indenture with the Lozd Seymore, That the ſaid Andrew Bailit 

aTure the ſaid Pannoz ta the uſe of himſelf foz life, the Remaindi 1 

of the ſaid Lozd and his heirs;andthe ſaid Lozd,in retompenis then 

algre other lanys fo the nſe elf foz life, the remainver to! 

the ſatd Andrew Bainton in who, 37 H. 8. levied a Fine 

Pauncz without Pzoclamations to two ſtrangers, ta the uſes acc 

the laid agreement, and befozeany aſſurance made by the fatd Ls 

1. od was .attainted of Treaſon, by which all his lands were fogfs 

Kiag ; And afterwarys the ſaid Andrew Bainton made a ſa 

Nueen Mary of all this matter; and upon his humble Petith 

Queen by her Letters Patents, reciting the ſaid miſchief, We. 

conſiderans, & annuens petitioni illius, granted to him the Þi 

and further, De ampliori gratia ſua, did releaſe to the lat Andre 

all her right, poſſeſſion, &c. which came to her, Racione attinchin 

vel in mani bus noſtris exiftant, vel exiſtere deberent ; after-whi 

Andrew Bainton levied a Fine to the Plaintiff, with zoe lil 

died without iCne, and the Defendant, as ine in tail, et fred. 
Puckerivg, Ser jeant: Firſt, it is toſee, Af by the went Hl FE 
Nueen Mary; viz, De ampliori gratia, &c, the Reverſion in # 1 7 


_-—_ Segar and Bainton 
Caſl e. 7 


be ſhall paſs o; not: Secondly, Admitting that the Me vor⸗ 
2 255 17 than if the Fine le nyed by Andre Baynton, 5 Bliz. to 
a \ the Reverſion being in the Queea, be a bar-unto the (Cue in 
> $9;a6 unto the fr ſt Fine levyed, 37 Hl. 8. which was without pzo- 
"tans, the ſame ſhall not binde ths (ae in tayl, neither as to the 
"nap as tothe Entry, foz it is not any diſcontinuance, becauſe the Re- 

is 


1 
1 
— 
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wn is in the King; ko; of things which do not lie in diſcontinuance, 
= common, &c. fo2 ſuch a Fine is a Fine at the common Law, and not 
<a the Seatutc of 4 H. 7. and ſuch Fine is voyd againſt the iCue : But 
lache Fine withont pzoclamation be levyed of a thing which lieth in 
ace, then ſuch a Fine is not vopd, but voypable by Formedon: 
eke this Fine in the cale at Bar being levyed without pzoclamas 
ef Launs entapled, whereof the Re ver ſion is in the King at the time 
| o levyed, ſhall not binde the 4Nue ; and by ſuch Fine the Conus 
+ bath nothing but a Fee deferminable upon the life of Tenant in tayl, 
ich Fee was fozfeited to the Queen by the Attainder of the LoD Seymore, 
\that the Queen moved of pity, did reſtoze the ſame to A. B. in recom- 
le, in the Indeatures of themſelves were not ſufficient to raiſe any 
++ bee acc. 1. Mariæ, Dyer 96. As to the fir ſt point, it ſeems that no» 
* of the Keverſion, fo the Gzant hath reference to the magds. 
ter Right. Poſſeſſion, &c. which came to her ratione attinQure, and 
i the ceflidue of the Gzant ought to have reference to that, ta the ratione 
nature, which was the foundation of the whole Gzant : and here the 
e the Queen was not to any other intent, but onely to reſtoge A. B. 
Nad Panuoz, oz to his fozmer Eftate in it; and nothing appears in 
Helen Pattents, by which it may appear, that the Queen was knowing 
leber ion which ſhe had by peſcent, and therefoze the ſame cannot 
W general wozds. At the Queen grants the Goods and Chattels of 
il thoſe hich have done any Troſpa(s, ſos which vitam amittere debent, 
Hens of him who is attainted of Treaſen ſhall not be fozfeited to the 
n byſuchgeneral fozys : 8 H. 4. 2. The King grants omnia Ca- 
alk, Tenentium ſuorum, qualitercunque damnatorum, the ſame hall not 
een) to the Goods of him who is condemned of Treaſon : See 22 AM. 
a eur caſe, the Patent (hall not ſerve to two intents, but to a teſti⸗ 
of the Þannoz2, and then nothing paſſeth by this Patent but the fee 
letmlaable, which was conveped to the Lozd Seymore, and fuzfeited by 
Wander... Then we are to ſee, Yow after this Gzant the ſaid A. B. is 
# And he ſaid, That he chall be in of the (aid fee determinable, and 
alle Elate-tayl agatnſt- his own five; and then if de be not ſetſed by 
v6 ge Catayl at the time of the fine levyed, 5 Eliz. the ſame fine cannot 
Wen: Bat admit that at the time of the ſecond ane levped he 
win of Eaate in tay!, vet the ſame fine wall not bar his Ius: Foz 
$36 Fine cannot make any diſcontinuance, becauſe that the Rederfion 
latte King, which is not touched by the Fine : Sex the Caſe of 
== where A. makes a Leaſe to begin at a dap to tome, and after- 
vBLUes a Fine to a ſtranger with pzoclamations ; the five years pals, 
pads at the dar of the Commencement of the Leaſe the Lefſee 
is Entry is -lawful, and ye wall not be bound by the non claim, 
Weta adjudged 21 Eliz. between Sanders and Starky. After the 
v9) of the Statute of 4 Hl. 7. of Fines, it was much donbted, if the 
* 8 Tenants in tayb Wouls be bound by a fine with paula, 
n i as much as upon the death of their Anceſta they were as new 
Qs per formam doni : and ther etage it was moptded by the Sta- 
. that the laid Statute of 4 H. 7. ſhonlngrtend to ſarh com / 
Cutaels * there was no doubt of the Eſtate⸗ taxi of the Gift of 
and lee betwixt Jeckſors and Darcy, Mich, 15 and „ 
| ors 
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Rot. 1747. in a Partitione facienda, the caſe was, Tenant in (4 


Rematnver to the King after the Statute of 32 Hl. 8. levyed a Fix 
pzoclamations, and adjudged, that that ſhould binde the ines :anythy 
of 32 H. 8. both not extend, but where the Reverſion is in the King 
no mention is there-of a Remainder, becauſe the wozds of the ſald a 
general, of all Tenants in tayl, the makers of the ſaid Ad perceiving 
it might be a doubt, that the generality of the ſaid wozds might en 
Eftates-tayl of the Gift of the King, they have refrained the words 
ſpectal manner, as appeareth by the laſt wozds of the ſame Ag: 900 
any Fines heretofoze levyed, oz hereafter to be levyed by any perſon g 
tons of any Pannozs, & c. befoze the levying of the ſaid Fine to apy 
oz their Anceſtozs in tayl by Letters Patents, oz Act of Parliament, | 
verſion whereof, at the time of the levying of ſuch Fine, was in the Kits) 
and ſo ſuch Eſtates are ercepted, and that in ſuch caſes where ſach # 
are levyed, they ſhall be of ſach fozce as they ſhould have been {f the 
Act had not been made; aud therefoze he conceived, it appeared at 
faid Parliament, That ſuch Eftate-tayls of the Gift of the King wen 
bound by 4 H. 7. fog otherwiſe that Proviſo oz Exception had berg 
volous. 1 p: | , a 
-Watſtey, @erjeant, to the contrary ;/ and he agreed, That the tif 
Fine doth not make any diſcontinuance ; and yet he conceived, it Wt 
altogether voyd againſt the iſſnes befoze that they enter, fog no Right iz 
mains in the Connſoz againſt his Fine: And he conceived alſo 
clauſe, ex uberiori pratia noſtra, did extend to paſs moze then paſſed beg 
foz he conceived that the Queen intended moze liberally, vis 
Reverfion, foz this ſame is not any matter of Pzerogattve, but 
matter of Jatereſt which might even in the caſe of the King paſs 
the King by general wozds : And ſee 3 H. 6. 6 and 7 Br. Patents; A 
of the King ex inſinuatione hall not Hinder the fozce of the 
mero motu. And the Opinion of the Court as, That the Re 
which was in the King did not pals by this Gzanht: Foz the ſcope” 
whole Patent was, as was concetved, to grant the ſame onely which! 
Queen had ratione attinturze. * | be 
Anderſon held the Patent inſufficient, becauſe that the perhibition wu 
full and certain: Alſo he ſaid, That ex ſpeciali gratia, &c. 1 
help this caſe, if it were well argued , koz the Effate-tayl is not W 
cited, but onely that he was ſeiſed de Statut. hereditario, &c. (01 
Queen was deceived. Periam contrary ; The Queen was appz en 
the miſchief and Gzant afozeſaid, viz. 'of ſuch Eſtate, with whit 
parted by the Fine. And as to the other point, it was the D1 
Walmſley, That the Fine with'pzoclamation did binde the En 
as to the Objeaton which hath been made, That the Connfoz, at 
of the fine levyed, was not ſeiſed by fozce of the Entayl, the ſame? 
good matter to avoyd a common Recovery, to alledg ſuch matte! 
Tenant to the Præcipe, but not to this purpoſe : foz if Tenant 
levyeth a fine, although he was not ſeiſed at the time of the fine 
by fozce of the Entapl, yet ſuch a fine hall binde the (nes! % 
nant in tayl doth diſcontinue, and viſſeiſeth the Diſcontinnee ; ad 
vyeth a fine : and he conceived, That the iſe in tayl is bound 
tute of 4H. 7. eben ef the Giſt ot the King. And ſee 10 Hs. 
where it is holden, That the ine in tayl is bound by the A 
And whereas it bath been objeded, That it doth not extend, bl 
fines which make a diſcontinuance at the common Law 
ſo :-foz if Tenant᷑ in tayl of a Rent o Common levr 
clamation, it is very clear, that the iCues-ſhaill be-barrey , 
be relied much upon the Book of 29 H. 8. Dyer 32. Tenant in 
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Pleadals 1 Lord Awdleys 
Caſe, 6 Caſe. | [ 
— — N | 
pitt of the King levyeth a Fine, os ſuffereth a common Recovery, al- 
it be not a diſcontinuance, becauſe the Reverſton is in the King, pet 
it isa bar unte the tue. But note, That that was befoze the Statute of 
148 3. And ſee now Wiſemans Caſe, 27 Eliz. Cok. 2 part. and ſee the 
wSafords Caſe, 7 Jacob. C. 8 Reports, fo. 78, 


Y 


21 Eliz, In the Kings Bench. 
CXCII. Pleadalls Caſe, 


de Caſe was, That a man ſeiſed of Lands in fee, took a Leaſe by 
Indenture of the Yerbage and Pawnage of the ſams Land: At was 
Opinion of the whole Court. That the ſame was no Effgppel to him to 
taimthe Hopl og the Freehold : And if was ſaid by Plowden,and agreed by 
the Court, That if the Father and Don be Joynt-tenants foz an hundzed 
years, and the Don takes a Leaſe of his Father of the Lands foz fifteen 
years, to begin, 8c. the ſame ſhall conclude the Son to claim the whole 
term 83 parcel of it by Hur vi voz. "A 


CXCIII; 21 Eliz. Ia the Star · Chamber. 


Ne. That in the Star - Chamber it was reſolved, by the Advice of 


"nanyof the Jnffices, That an Infant having levyed a Fine, may 

declare the uſes upon it, and ſach Declaration is good, notwithſtanding 

his Bonage : and Pz. Plowlen affirmev, that ſo it was adjudged in his 200. % 7. 
cue, by which he loff Lands of the yearly value of 40 l. #0 a Des 7 

ation by a man in dureſſe is good, which Anderſon denyed; 


- 


21 Eli. In the Court of Chancery: 


CXCIV. The Lord Awdleys Caſe. 


—_—— .. : 2 PRs 6, 2 
NR Awdley, 12 H. 7. enfeoffed Hoddy and others of certaim 2 5 , 
& Lands in the County of Sommerſet, and afterwards by Jndenture 
kling the Catd Feoffmerit, and the date of it, and alſo that it was to 
* intent that his Feoffees ſhould: perfozm his Will, as follows in . for tf 
et; viz." My Will is, That my ſaid Feoffees ſhall ſtand ſeiſed to the * „ 
u, That the ſais Moddy ſhall receive of the yearly Profits of the ſaid << ⸗ 
lait dne hundred pouhds, which he bad lent to the ſaid Lord Aw» 
9! and alſo ſtand ſeiſed to pay all his Debts upon Bills Ggned with 
bs fand; and after the Debts payd; That the ſaid Feoffces ſhall make 
Ulits of the ſaid Lands unto him the ſaid Lord Awoler, and Joan his 
and to the Heirs of their Bodies, &c. with divers Remainders o- 
© "The ſaid Lozd had tue by the ſaty Joan; and alſo had iüue by 

1 Wife a Daughter: The Feoffees never made any Gffate 

1 laid Lozy and his Wife. And it was th Dpinion of vivers 
ute and Bages of the Law, That upon this matter no uſe was 

Ranged, fozit is not a laſt Will, but an Intent. And although that the 
Y {Kees hall be teited unto the uſe of the Feoffoz and his Yelts, becauſe 
Y > 9 tnſideration was, foz which they ſhould be ſeiſev ts their own we 
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Borough 2nd Holcroftsꝰ | 
Caſe. a 8 


vet the ſame caniiot make a new uſe unto the ſatd Lozd and his u 0 M 
without conveying an Elkate ; foz the wife is a ranger unto the 

allo to the other ue. And it cannot be a Teſtament oz lat Will; fo 
Effate mentioned in the ſaid Writing, onght to be made by the 

and his wife, who cannot take by his dn Will, And this matter wn 
pending in the Chancery; and the advice of the Juſtices being | 
quired, they did deliver their opinions, That by this Writing, no u by 
changed, noz any Crate vefted in the laid Lozv and his wife, ay; 
Decree was made a6cozdingly , until pzoof might be made of (aa 
Eſtate made. | | 


21 Bliz, In the Kings Bench. 
GLXCV. Borough and Holcrofts Caſe. 


an Appeal of Murder, by the ſon of the Lozd Borough, of the wth 

4 LT Lother, Henry Borough, againſt Thomas Hof Wy 
ed, That heretofoze he had been inviced of the Purder of the ſaty Mr 
Holcroft befoze J. S. Cozoner of the Uerge,and alſo Cozoner of theT 
of Middleſex, within which County the Uerge was; and upon that il 
ment he was arraigned, and confeſſed the indigment, and pꝛaped his 
gie, &c. and demanded Judgement; Ik the Plaintiff ſhould ha 
appeal? The Plaintiff, Replicando, ſaid, by pꝛoteſtation, Nul tiel read, 
and fq2 plea did demur in Law. Dalton, foz the Plaintiff, took Exy 
to the plea, foz the concluſion of it, viz. Judgement if appeal, 
ought to be, Audgment, if he ſhall be again put to anſwer : And he tot 
ference,. where a matter is pleaded againſt «the Plaintitk, to 
Plaintiff is party ; As where a man pleads a Fine levied by the 
himſelf, there he ſha\l-conclude Judgement if action ; but whree 
is pleaded levied by the Anceſtozs of the Plaintiff, there he tha 
Judgement, if againſt ſuch Fine, &c. Vide, 9 H. 7. 19. At thecd 
Law befoze the Statute of 3 H. 7. ſuch conviction at the ſuit of the Bl 
diſcharge the party convided from further trouble; but if the im 
upon which he was arraigned be inſufficient, then it is not any ples 
here the indicment'1s inſufficient ; foz by the Statute of Articuls 
Chartas, cap.3. the Cozoner of the Country, together with the Coz | 
Kings. Mouſheld wall do the Office which belongs, and ſend t 
which Dfice two Cozaners are requiſite ;| but here, in the taking of 
quiſition there was but one perſon, although two capacities, id eſt, & 
of the County, and alſo Cozoner of the Werge ; and ſo the Indian 
taken, Coram non judice: dee the Statute of the Star- chamber, wh 
That the Chancelloa, &c. calling to-them one Biſhop, and one em 
Load of the Kings Councel, &c. It the Chancelloz be a Biſhop; 
ther Biſhop ought ta be called, &c. Af J deviſe that my lands hall h 
by two Wichops, and J. S. hath two Wiſhopzicks, vet his ſale is W 
ficent, - Egerton, contrary, Although bere is but one per ſon, eb 
are two. Cozoners: Quando duo juta concurrunt in uns perſona qu 
ac ſi eſſent in diyerſis. At the common Law, befoze the Sdtatute, De um 
ſuper Chartas, The Cozoner of the Uerge by himſelf, might em 
Murder; but becauſe the Kings Court oftentimes removed int l 
Countp, by reaſon whereof no enquiry could be made; foz there 
thereof, that Statute was made, which is in the affirmative, and 
abzidge the common Mam befoze, and therefoze it ſhall haut a 
conſtrudien: Dee the Statute of Weſt, 1. cap, 10. By which item, 
that ſufficient men ſhall be choſen Coꝛoners, of the moſt loyall an , 
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(ge $nights this Statute (hall not be taken, Stricto ſenſu, that none shall 
he choſen Co2oner's, but Knights ; but the Statute requires, that ſafficient 
perſons ſhall be choſen. As to the Statute of 3H. 7. At is to be known, 
at the common Law before acquitted] was a good Plea, and the 
cauſe was fo2 the great regard that the common Law had to the life of a man; 
which caſe a great miſchief, as the Statuts recites, did enſue, that to 
;the appeal of the party; they would not arraign the party within the year 
yy after the murder, within which time, the offender did compound with 
an intereſſed; and ſo, after the year expired, all the matter concern 
ing tht pzoſecution, at the Kings ſuit, was put in oblivion : wherefoze it 
mazenaced, That ſuch offenver ſhall be within the year arraigned at the 
(alt offho King ; and if the party be acquitted at the Kings ſult, within the 
ut and day, That the Juſtices befoze whom, &c. Mould not ſet the party 
flare, but torematne in pziſon, oz to let him to bail, untill the year and 
de paſt; and within the ſaid year and day, the wife, oz next heir to 
theparty lain may take their appeal againſt the party ſo acquitted oz at⸗ 
tainted, the ſaid acquitall oz attainder notwityſtanding; and he ſatd, that 
{ways [ perſon attainted ] did not extend fo perſon convicted; foz 
ee two diſtinct conditions in Law, foz attainder pꝛocures cozruption 
, but the ſame is not wzought by conviction; and every Treaſon 
yin itſelf Felony ; but pet notwithſtanding they are diſtinct Defices: 
#22 £.4. Coron. 44. where it was ozdered by all the Juſtices of England, 
ut none ſhould be arraigned of the death of a man, at the ſait of the 
| the year and day; ſo as the ſnit of the party be ſaved. Aud the 
itezconnſelled all men of Law ſo to do, and that the ſame be executed as 
1 t alteration, upon which rule of the Juſtices, aroſe an incon⸗ 
V bez after that ozder of the Juſtices was known, The offender 
ile with the party to whom the appeal by the Law belonged, to 
im him a releaſe foz ſome ſumme of money, and then when the year 
uy paſſed, the heynouſneſſe of the murder was ont of memozy ; This 
ef being eſpied, was the occafian of the making of the Statute of 
But the ſatd Statute doth not meet with our Cale; but our Caſe is 
Nammon Law, fo} this Statute extends only unto perſons attainted; 
{perſon convicted is not touched by tf, and therefoze being ont of 
Mos of the Statute, it ſhall be alſo out of the meaning of it; foz 
a penall Law, tt Chall not be taken by equify, as all Statutes 
Wolde attaint chall be, Stricti juris, and ſhall not de taken by equi, 
It hath heen objected, rhat the Statute de Frangentibus priſonam, 
E hath been taken by equity, the ſame is not ſo; foz it is not any penali 
|, bat the ſame mitigates the rigoz of the common Law; foz befoze that 
We, the bzeaking of the pꝛilon, was Felony in every caſe, but now it 


* "Felony, but where the party was committed to pziſon foz F6- 


CXCVI, 21 Elz. In the Common Pleas. 


Lake don of a Pannoz, the Tenant pleaded, Joynt-fenancy by Fine 


Uh J. S. The Demandant did averre the Tenant ſole Tenant, as the 5 


Wit doth ſuppoſe „and upon- that ifſiiz was taken, and found foz ths 
Drmanya nt ; upon which a Writ of Erroz was bzonght,and Erroz aſſigned 


i oy That where upon Joynt-fenancy pleaded by Fine, the Writ onght 


Wihont any averment by the Demandant again it, the averment 
received againſt the Law, &c. Southeore, At the common Law, 


Tenant had pleaded Joynt-tenancy by Deed, the Writ ſhould abate 


YZ iy averment; but that was e by 34 E. 1. but Joynt/ 
I . 


tenancy 


In the Kings 
Bench. £ 


, , rr 
tenancy by Fine did remain as it was at the common Law, faz he hat 
nichment enough in that by that plea, if it be falſe, he bath by way atth 
cluſion given the moyetic of the land in demand to him with whom he tus 
pleaded Joynt-tenancy ; and the Law doth not intend that he wonly a 
ly depart with his land foz the abatement of a Writ: As in a Pracie gig 
reddat, the Tenant acknowledgeth himſelf to be Uillein to a ranger; 
Writ ſhall abate without any averment, if Frank and of Frank Et 
foz the Law pzeſumes, that the Tenant would not enthzall his tante 
Wray, to the ſame intent: But the Demandant may cenfeſſe any atk 
Fine, as to ſay, That he that levyed the Fine was his diſſeiſoz, upon 
de had befoze entred, &c. And if Tenant in Fee-fimple be imple ded, | 
be ſaith that he is Tenant foz.life,, the remainder over to A. in Fee, 
papes in aid oft A. the Demandant ſhall not take averment, that theft 
nant.the day of the, Wrir-purchaſed,was ſeiſed in Fee. Notezthat in thishk 
Jopnf-tenancy, was pleaded but to parcel, Jt was holden by W v 

Southcot, that the whole Writ ſhould abate ; As in a Writ the miſnoſh 
one ſhall abate the whole Writ againſt all the Defendants : andſay 
the Demanvant enters into par sel of the land in demand, . if the thing 
mand be one entire thing, it. Hall abate the whole Writ. ; In this Cal 
Demandant ought to have in his Writ, Du forſtpriſe of the land in be 
age the Jopnt-tenancy by Fine is pleaded, per availe, and ng 
gift of which the Formedon is conceived, and therefoze in ref 
title of the Demandant, it remains in right, parcel of the Pn) di 
foze ought to be demanded accozdingly with an Exception: But it A, 

B. a Þannoz, except ten acres in tail, there,if after upon any viſcontin 
the iſſue in tail to have a Formedon, in ſuch caſe there needs noexceptii 
the ſaid ten acres were never after the gift, parcell of the Panne 
given in taile, foꝛ they were.ſevered from the Pannoz upon the gilt; 
land in demand was ſeverall,. as twenty acres but two, an exce 

not good, foz he might demand eight acres :. Dee E. 1. F. N. B,$6 
cipe, unam bovar. terrz, except a Seleon, and the Writ was abated, 

ry. demand ought to be certain, buht a Seleon is a parcell of lan 
tain, as to quantity, in ſome places an acre, in ſome moze, in ſons 
Another point was, That becauſe the Tenant hath admitted and aid 
this averment, (ſcil.) ſole Tenant, as the Writ doth ſuppoſe ; If the 
notwithſtanding the admittance of the Tenant ought withont er 

of the party, Ex officio, abate the Writ; and Wray conceived, 
ſhould, foz it is a poſitive Law; as if a woman bzings an appeal 
upon the death of her bzother, and the Defendant doth admit l 
challenge oz exception, yet the Court ſhall. abate the appeal, 198 
And ſee the pzincipall Caſe there, Non ideo puniatur Dominus; a 
Action be bzought againſt an Yoſtler upon the common cuſtouy 
Realm, and in the Writ he is not named common Yoftler, and the 
dant doth accept of ſuch Writ, without exception to it, pet the 
abate the Writ, Ex officio, 11 H. 4. 198. and 38H. 6. zo. 
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CXCVII. 24 Eliz. In the Kings Bench. 4 


Ye Caſe was this: King Henry the 8. ſeiſed of certain lane 
L right of his Dutchie of Lancaſter, Gzanted them unto another, 48 
in Fee-farm, Reddend. dicto Dom. Regi, & hæredibus ſuis, aut i 
jure reddi debet 10. And it᷑ this land ſhould be holden ol the Bin 
pite, oz holden of the Dutchie, was the queſtion 2 Egerton lt 
nerall, argued much upon the @tatute of 1 H. 4. by which the nm 
polleſſions thereof; were ſevered from the Crown: Dee Ponds 


m_ In the Kings 
Bench. 8 


Cale of the Dntchie of Lancaſter, 213. And ſee ibid. the Statute of 1 H. 4. 
led, Charta Regis, Hen. 4. 1. De ſeparatione Ducatus Lancaſtr. a Co- 

, by which it is enacted, That the Dutchte of Lancaſter, taliter & tali 
deducantur gubernentur & pertractentur, &c. ac ſi ad culmen dignitatis 
dean afſarpti minime fuiſſemus: So as by that Ac the Dutchie is diſ-joyned 
fronthe Crown, and in ſuch point as fo poſſeſſion, as it was in a common 
a, But the poſſeſſion of the Dutchte doth not binde the perſon of the 
ing: 4s 10 H. 4-7. The King bzings an Action foz certain lands to him 
reſcended from his Uncle, the Duke of Lancaſter, and the Writ was, Non 
un ptopter aliquam libertatem, and exception was taken to the Writ, 

ale that ſuch clauſe ought not to be in the Kings Writ, but where the 
King lud as King, but that Writ he ſueth as Duke of Lancaſter, but the 
n was not allowed; The King cannot ſue otherwiſe, but as Ring: 
faztheperſon of the Kiag-ought not to be meaſared accoꝛding to his poſſel⸗ 
bas it was a ſeverance in Oꝛder, ſurvey, government and pzoces, and 
net in reſpec of the perſon. But after the Statute of 1 H 4. The ſaid Ac of 
ration was repealed ; and further enacted, that the laid king (ould 
the ſaid Dutchie to him and his heirs, Rings ef England; ſo as thereby 
ect ſetled in the politique Body of the King : afterwards came 


——— —_ — 


tatute of 1 H. 7. by Which it is enacted, That the King hall hold 
ua Dutchie, and the poſleſſtons thereof, in ſach manner and fozm, and 
eated from the Crown as King Henty the fourth, King Henry the fifth 
held the ſame, ſo as the Dutchie was deveſted out of the Body politique 
ig where it was ſetled, 1 fl. 4. and veſted in the Body naturall 
4 ung; ſo as the poſſeſſion of the Dutchie, as to their government,. &c. 
xtlnthe Þ ing, as they were in the Duke of Lancaſter befozy he was King: 
mille Duke of Lancaſter had made a Feoffment, &c. the Feoffee ſhould 
ot elds him but of the ing: So if the King himſelf maketh a Feoff- 
nds of the Datchy,the Feotfee ſhall hold of the King, &c. which ſee 


6g 4 


theDutchie of Lancafters Caſe, in the end of it: And he conceived, That 
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Y $2223 Rent did rex | dent w Cel 
| vs Rent being a thing newly created, and not parcel 4 ofſel, 
"s of the Dutchie in 1 H. 4. noz ever deſcended from: atiy Ance the 
being Duke of Lancaſter, ſhall be accounted to be in the King tn the 
NY 2 vis Crown, aud ſo cannot paſſe by the Dutchie-ſeal : See the ſaid 


* 1H. 4. and the King cannot enlarge the ſaid Dutchie, noz the 
Ii k 2 poſſeſſions 


av 
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poſſeCions thereof beyond the poſſeſſions which were of the N 

time of the making of the ſaid Aus: As if J. S. ſeiſed in Feeisimn 
and he ſaith, that he holds the lands in demand foz life, the ren 

the King in the right of his ſaiv Dutchie ; now the ſaid er 6 
veſted in the King, not in the right of the ſaid Dutchie, but in de 
of his Crown. The Uillein of the Ming, in the right of his tus, 
of Lancaſter, purchaſeth lands, the Bing ſetzeth, he ſhall be ſelſed 
in the right of his Crown, and not of the Dntchie : The Ring wk 
Common out of certain lands parcel of his ſats Dutchie, and aer 
makes a Feofment of the ſaid lands to another, the Gzantee of theCii 
dieth without heir, ſo as the Common eſcheatsto him; now he ſhall 
the Common ta the right ot the Crown, and not of the Date e; 
though it is ſaid, That the Rent ſhall follow the nature of the land 
of which, “c. vet the ſame is but to ſome intents, and not þ 
intent: See the Statute of 2 and 3 Phil. & Ma. cap. 20, by whit 
enacted, That all the lands which have been granted oz ſevered td 
Dutchie to any perſon 02 perſons, and after ſuch grant, have tom 
verted to the King in poſſeſſion, reverſion, oz remainder, o2 otherwlf 
tainder,oſcheat, fozfeiture, &c. ſhalt foz ever be united to the td B 
and {hall be adjudged and eſteemed as part and member of the: 
which pzoves that ſuch lands were not holpen of the King, as} 
Lancaſter, but as Ring; foz if they had been holden of the Datel 
the eſcheat, they ſhontd be parcel of the Dutchie again, without 
that Statute. See the ſpeciall Reſervation; Reddendo Domi 
hzredibus ſuis, aut illi cui de jure reddi debet, &c. Now, whet ; 
grants the Seignorie to the Lozd Audley, it was in the Elen 
Ter⸗tenant, to, whom he would pay the Kent, if it had b en 

of a common perſon ;. but it is otherwiſe in the caſe of the Vin 
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3 
paſc. 26 Eliz, In the Kings Bench. 
CXCVII. Forſter and Walkers Caſe. 


eager was ſeiſed of a houſe in London: and 6 E. 6. he deviſed 7 . 
the ſame to his wile foz life, the remainder to John his ſon in tail, the re⸗ rt (644 
net to the Maſter and Wardens of the Cozdwaynozs in London, and? 
dun the wile entred, and died, John died, The Paſter, Mardens and Com⸗ 
of the Coꝛdwapnozs entred, and leaſed to the Plaintiff, upon whom 
thehelt generall of the De viſoꝛ did enter. The onely queſtion was : In as 
machen the Cd waynoꝛs of London are incoz poꝛated by the name of Pa ſter 
aibWardens, and Communalty of Cozdwaynozs. If this deviſe made to 
thembythe name of Maſter and Wardens of the Cozdwaynozs of London be 
good 03 not It was argued by Daniel, That the Deviſe by the manner 
was good enough; and he inſiſted much upon the favoz which the Law gives 
alls and to Legatees in the deviſes, and conſtruction of them, even in 
and Gzants to Co2pozations : and as to Gzants to Cozpozations, 
dale the Caſe of the Dean and Chapter of Norwich: Decanus & Capitula 
wade & individuæ Trinit. and they make a Leaſe, leaving ont theſe wozds 
l & individuz] and pet held the Leaſe was good, notwithſfanding 
the wozds left out, are not wozys of ſubſtance of the name, but foz 
and oznament of it: But ta the caſe of Deviſe, if the name be 
pin matter at ſubſtance, vet ifupon the deviſe the intent of the De- 
tlpappeareth, it is guad endugh: fag the intent of the Devitaz 
the deviſe; and thereſoze by deviſe,. the Fee-ſimple ſhall paſſe 
wo (Heirs.) And he (aid, that the opinion of Wray, chief 
us iu the tale of the Dean of Pauls: Af AI deviſe that my Erecutozs 
Wind my lands to J. S. the ſame, implicative, is à de viſe of the lands 
to my Executoꝛs: foꝝ other wiſe they conid not aſſign, So, it 
Devtiſe, That A. ſhalt pap yearly gut of my Pannoz of D. to 
Mol the fame is a good deviſe of the lands to A. Soit᷑ in the Caſe at 
As houſe had been deviſed to the Cozdwaynoꝛs by the name of. the So⸗ 
depot Cozdwaynozs, ſuch deviſe had been good enough: Cooper contrary ; 
Wheſaid, That the intent gf the Deviſgz ought to agree with the Law, 
the Judges are not to regard ik in point of Judgement ; and he, / e 5/6, 
| ecf 39 H.6. 10. A. deviſeth his lands, and afterwards is diſſeiſed, 
ud befoze any entry dieth; now, notwithFartving'the intent of the Deviſez, 
eis void; and he ſaid, The defect of a Mill in wozds, in making of 
on deſupplied by intent; hut the nofea in wozds, ia naming of the 
deute an never bin upp, Bee nE. 3. 34 the Caſe of 
were. Sun be rited a cage 5 S. A Srauger of the LD. countries 
ee Penizen in England, te tend tutte Countreꝝ, and dwelling 
eas nick g und in mating it his Mh he was ad viſen dy Councel, 
Abebile-0f 41 pts: goods hands 'veviſeabte would paſſe and there- 
te och wozds he declared hin wutui with the intention afoziſatd; (ſcil.) 
Aae dis lands, and died, and afterwards the States of the Low- countries 


Meunto n ing 8. inting ith the intention of the De⸗ 
as allo of Po tO Nas here pin the aid Mill, and all 
Nane Deviſes ; wherenyen the wing ref red the conſideration of 
: matter to Norwic 2, © theft * ef ce, Who declared his opinion 
nag ng to be, 1005 by that deviſe, the lands did not paſſe, notwith⸗ 

infent'or de Wer eee 19000 on ü 
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neee firms, by Forſter againſt, Walker, the Caſe was; That # 
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Paſch. 26 Eliz. In the Kings Bench. 
CXCIX. Crabdells Caſe. 


Se was bound by Recognizance to his good behaviour; u 

the Queen bzought a Scire facias, and ſurmiſed, that after the Recs 
zance acknowledged, the ſaid Crabdell was arrefted and taken by the 
fable foz ſuſpicion of Felony, and of his own wzong eſcaped :; It wag 
ed on the part of Crabdell, becauſe it is not alledged by matter in fag; 
Felony was committed. But the whole Court was of a contrary 9 

Foz it is not materiall, if the Felony were committed oz not; foz ib 
ject be arreſted by a lawfull Dfficer, it is not lawfull fog him to 
but he onght to ſtand to the Law, and to anſwer unto the matter wit 

be is charged. And ſo Crabdell was fozced to anſwer, 


Paſch, 26 Eliz. In the Kings Bench, 
CC... Baſſet and Prowes Caſe. 


Debt upon a Bond, the Caſe was, That Baſſet was bound in 
1 as his ſarety, to one preſton, a Bond of 5ool. and that was 
cozrupt and uſut ious Contract a & the Statute ; and e | 
unto the Plalatiff in a Bond as a counter-bond, to ſave the Plainti 
leſſe from the ſaid Bond of 5001. | Baſſet is ſued by Preſtonn 
Bond, and ſodamnified./ and thereupon ſued Prowe upon the t 

who pleaded againſt Baſſet, the Statute of Uſarte, — 
ſurances depending upon ſuch ufur tous contract, as void by the at 
by the opinion of Wray, chief Juſtice, The ſame is no Plea, fo; 
tute is, That all Bonds, collaterall aMurances made foz the 
money lent upon Uſary, ſhall be utterly void; But the Bel 
which the Action is kzonght, was not foz the payment of the m 

foz the intempaity of the ſurety. 


 Paſch, 26 Eliz. In the Exchequer. 
CO. 7, be Vice Bindons 0 * 


T* Executozs of Then; late Uiſcount. Bindon, . 

the Exchequer againſt the widow af the ſain 4 | 
upon the detainer of certain Jewels, he Defendoatdid jn 
fainer of them as her Parophornatia: And it was ſaid by: Mane 
Baron, That Parophorn. ought to be allowed unto 9 we 
unto her degree; and here the husband of the Defendant-be 

500 marke'ls a: ood reve VETERAN go 127 d egg 
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F ccił Oey, 4nd Johaſons eil, A * ON | 


Moor, 19 6. Ffley and johaſon wers beund as l with ng . 60 
O covered againſt * in London, and had Execution a6 


4 
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Litchfield and "Capes Scotts d 
Caſe. $f bro Caſes; 


Johnſon ſued Offiey,to have of him contribution to the ſatd Executi⸗ 

ag, ot uterque corum onoretur pro rata, accozding to the cuſtom of London: 

temo bed the Cauſe by pꝛiviledge into the Kings Bench, whereupon 

ame johnſon, and paayed a Procedendo; and becauſe upon this matter no 
aha by the courſe of the Common Law, but onely by cuſtor in ſuch i 204 
citlts The cauſe was remanded; foz2 otherwiſe the Plaintiff would be er 135 
ne! ann of Harries 160. 15 0 N benz n, 145, 

| A ja 927 0226? ot L./ 
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* 1 „ Amid 6375283210 s 2 
en | cv. Forts caſt; T2? CHER Ri) 
iam Scott was indicted upon the Statute of 23 Eliz. of Rect/ 
ſants, by the name of William Scot of Sonthwark, Gent. and upon 
tht Indictment Judgement given foz the Queen; upon which Scot bzought 
at ok Error, and aſſigned foz Trroz ; That int Indiament Scott is 
mmmed of any Parich, but generatly of 1 ; foz within South- 
wk, there are divers Pariſhes, and by the ſafd — it is oʒdained 3 
theyenalties accruing by the ſaid Statnte onght ta be divided iu tier pa 
unt one part is to be applied to the relief f ah pooz reſident i 
duch here the offence was committed, and theafoze it onght to wat 
thy Amiament of what Pariſh tho-party Innided ts,upotherwite, 
conſtare Curiæ, ta which aich the third part of theiPenalty voth 
P ones accozding ta the atute: But 
1 1s:gdad enough, 


Court was clear of 1 he 
ing tion; koz all the penalty:which arorues by the 


Nunke, belongs firſt to the Queen ;; viz..athird part theres to her own 

Mather third part foz-the relief, ut ſupra. ta be delivered by Wawant-by 

lcers of the Receit of the. Exchequer. And after warts tho Anha⸗ 

K ee Hari which the offence -Was/cammitted, art tu due in 

koz their third paxt ot the penalty, and lurmiſe in their 

ue was ** me _ Yaris l 
naly. 
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* | i Paſch, 26 ENz, in the Common Pleas, 
bu un m0 : CCV; Gerrards Caſe, 


. (2_ Paſter of the Rolls, pzeſentey Chiatterton, Biſhop of ce 
FE to the Church of Bangor; to which Church, one Cham 
ſented his Clerk, by. which ſeverall  pzeſentments the ſaid Church en 
Litigions : The Archbiſhop of York being, loci illius Ordinarius, ans 
a Jure Patronatus, &c. depending which, the Archbiſhop abmitted 
Bichop; whereupon Chambers Libelled in the @piritaall Court ag 
ſaid Biſhop, becauſe the ſald Archbiſhop, Dicto Epiſcopo plus qu 
admiſit.' dium Epi m, pendente the Jare Patronatus, in hi 
-by the Lawof the Chart , the admittance is void; Foz, Lite pende 
movetur: umd now eme the ſaiv Bilkhop, and pzayed upon that uy 
Padhibltion, 


iſcopt 
perth 

dn,” which was granted, becauſe that the right ot the Þ 
"came in debate, after came the ſaid Chambers, and pzayey 
tion, betauſe he vid not mievvte with the right of the Patron Ie, | 
with ths togtions adiif{ttantt;” Co Which it was ſaid by the Contt; 
/awarding-of the Jute Patronatus, is not a thing of neceſſity 

will of 'the'Dzyinaty”atrd foz dis better inſtruction; but if heh 
peril, take-notice of' th right of the Patronage, he may avmit! 
them he will, 'withdut a-Jure Patrofiatus awarded: And it may' 
Caſe, that after the ſure Nutronatus uatbed, and befoze any M 
upon it, the Archbiſhop was ſatisfied of the right of the now Þ 
the Pꝛohlbition to the Patronage, and therenpon admitted the C 
and if he was deceived to ſubject himCelf unto a Quatre Impedit; 
be had diſcharged himſelf, it he had attended the Uerdid in th 
tronatus: and by the cleer opinion of the Court, the ConſultWk 
denVed- | TE 44 
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"Mich, 29 & 30 Elia. In the Common Pleas." 
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CI. Barker and Taylors Caſee. 

| | oe 30 ; 0.8 
N Kr That a woman, Tenant in tapl, within the 

11 H. 7. accepted of a Fine, Sur Conuſans de droit come ceo, 

by the ſame Fine, renzen back the lands to the Connſoz fog'U 

It was moved, If this conveyance and diſpoſition be withi 

ty of the: (aid Statute , foz the Statute ſpeaks ot Diſcontin 

„ And it mas the cleer opiaton of the whole Conrt; That it inf 
Statute; foz by ſuch Pzactice, the meaning of the Statute 

feated :-and if ſach à render foz 200 years ſhonld be good; by" 

reaſon. it might be foz 1060 years, which ts like miſchievous, 

Serous-unto h'm in the _reddition, as a Difcontinuance : And'l 

Juſtice, It hath been avjadged, That if a woman, who hath 

. Dower, befoze that ſhe be eudowed, will enter, and levie'a'#l 

tte ſame is within the ſaid dtatute, and pet the is not Ter | 

Dee Dyer, 5 Ma. 146. Penycocks Caſe ; and ſee now, 36 E 

Browns Caſe, avjudged accozdingly, | 
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armer of 2 the Lat oz otherwil Plaintif 222 Pain = 
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Nau, Cauſz — mentione Le: Dee 47 * fozce — not 
herit,but in the profeſſioni initatis: 4 Af 1 Caula 3.17, Caſu accozd- 
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verſons But in ſome caſes, ſuch a Divozce ſhall not diſable the pay, 
ſue; as if a man bzingeth an Aion, De mulicre abducta cum bon 
where after the treſpaſſe committed, the husband and wife are dibaza 


pet the Action lieth,fo2 this Acton is not in the right, but in poſſeſſion any, 
and in luch Action, Never accounted in legall Matrimonp, is not any plu 
but the Defendant ought to anſwer to the poſſeſſion, Not his x » 
although they are divozced, vet the Action lieth; and A ot 
in the ſpiritull Courts, the Courts of the King hall receive ban 
of them, as long as they are in their fozce. The Abbot of Fenn 
Caſe, 9H. 6 32. the cuſfom of the Abby was, That at every bag 

the Abbot, the Ponks ſhould pzoceed to a new Election, and that bow 
ſfould be choſen by the greater number of the Ponks, ſhould be Als 
and the Caſe was, That upon ſuch avoidance, one A. was eledey ws 
greater number of voices, ({cil.) 22 Monks. Aud B. was choſen by thei 
number, (ſcil.) 20 Ponks 5 but notwithſtanding that, B. entrev any 
ricd himſelf as Abbot, by the Jnſtitution of the Uiſitoz, and mate 
by conſent of the Covent, and dyed; it was holden, That the caiyi 
ſhould binde the Yonſe : foz here is a ſpirituall Act, (ſcil.) the Inf 
of the Uiſitoz, which being in fozce, hall bind us, and our Law, 34H; 
upon contention betwixt two Patrons, claiming the pzeſentmentunls 
Church, the Biſhop awarded, jure Patronatus, which found fog an 
upon which the Biſhop admited the Clerk of him fo2 whom it was" 

the jure Patronatus; and afterwards, the other party bzought a 
pedit, and it was found foz him: Now this judictall Ac yone by the 
ſhall excufe the Biſhop from any viſfarbance. Fenner, Serjeant; vo 
Although that the ſentence of this Divozce be ſet dawn in perer 

finall terms, as matrimonium caſſum, irritum, nullum, pet dur Law 
ſpect the canſe and ground of it, (ſcil.) Perpetua frigiditas, &c. ml 
it appeareth by the ſucceſſe of the ſecond marriage, (ſcil.) the ial 
phrey, that the cauſe and matter upon which the Divozce was ground 
was an offence of the time, and not of nature,foz he is now recovered 
as mach as the Church hath erred in the ſentence of this di vorce,whichan 
is now apparent; this Court ſhall adjudge accoʒding to the truth of hows 
ter, as the ſpirituall Law ought to have adjudged, and not as they 
judged : And he cited Foxes Caſe, 16 Eliz. The ſaid Fox being P 
a Church, was dep2ived in the Parliament time foz incontinenty; ay 
the ſame Parlfament, all incontinencies were pardoned ; Now, u 
matter, we are to adjudge this depzivation meerly void without a 
ſpirituall ac. At another day, the Caſe was argued by Walmſley Wn 
That the ſentence definitive of the ſpirituall Court, in cauſe sf 
cauſa frigiditatis, ſhould ſtand; and he argued much in what mail 
Law of the Church, and the Law of the Land Could determine mari! 
and he argued that the right of marriage, was d-termniable by the (pine 
Law; and he ſaid, that ſuch ſentences ought to be paſſed by our La" 
taken notice of; and therefoze he who pleads a Divozce, ought to 
foze what Jadge the Divozce is had, to the intent the Judges mays 
to what perſons they ſhall wzite foz the triall of it; and it appeae 
books, That our Law takes upon it the Conuſance of the compeln 
an Eccleſiaſticall Judge; which fee, 2 E. 4. 15 and 16. (The Judi! 
the tempoꝛall Courts of the King, have determined, That the Pops 
competent Judge within this Realm : andit is true,the Common NA 
peild anto the Law of the Church the triall and determination of Wi" 
of marriage; but the triall of the poſſeſſſon of the marriage refal 
ſelf : As if an Infant'marrieth within the age of conſent, and aka 
at full age of conſent, doth viſagree, now the common Law (als 
mine that the ſame is not any marriage: $0 11 14.4, 167. The 
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pour Clients, each oł them, do retain one who is learned in the 
can infozm us what their Law is. And Rhodes, Juſtice, agre 
to what the Lozd Anderſon ſaid, and put the caſe which was in 
Bench, 16 Eliz, Foxes caſe, which is befoze vouched, and it 
And after, at another day, by the appointment of the Anſtices, the 
argued in Court by the Civilians and Canonifts : Goldingham, 
of the Plaintiff, and Steward on the part: of the Defendant; 
was ſaid on the Plaintiffs part, That by the ſentence, all the: 
tranſic in rem judicatam, and therefoze we ſhall not reſozt to they 
cenſured, the ſentence being in its fozce. And as to that, it wag 
by Steward, That tranſit in rem judicatam, but in caſe of marria 
the like caſes, where vertitur periculum anime, foz'inſuch caſes thet 
tences are ſubjea to the ſucceſſe ; as if after it a ppeareth, Eecleſiam fui 
ceptam per errorem licet probabilem (ut illi loquntur) fog then periculuny 
mz vertitur, foʒ then they ſhould continue their Adultery, unlefle the 
of the Church be annulled. Goldingham, It tranſit in rem judicatg 
quoad inſtantiã, non quoad cauſam: ſu that as long as the ſentence is in foqtt; 
is cauſa judicata; vet the cauſe is ſubjed ta the cenſure of the Church. Sten 
In our Caſe here, all our Books are, Matrimonium fit nullum: 
The wozds are alſo in ſuch, reparabitur matrimonium, in which it is in 
that ſome ſolemnity of the holy Church is requiſite in ſuch reparatia 
riage. Steward, Where a man is divozcen,cauſa frigiditatis, it is 
by ſuch ſentence that he ſhall not marry again, and if he doth marry, 
holden in our Law perjured, and an Adulterer ; and to that purpole 
divers Authozities of the Canon Law. Goldingham, This ſentencelya 
pzoperly a Divozce, foz here was never pzoperly a marriage: asu 
de præcontract. Divorce upon that cannot be ſaid pzoperly a Dit 
a ſentence of the Church upon the @rroz of the parties: and he put nay 
degrees of impoſitions in ſuch caſes, Perpetua frigiditatas, & naturakings 
tentia generandi ; frigiditas ex malefacio : i, e. quoad unam aliqum i- 
nam, and many others, quz poſſunt matrimonium contrah, & Ain 
contractam: and the ſentences which in dur Law, are contra jus cools 
tutionis : as where there is not any Citation, Declaration, oz thatthelw 
tence is of another thing then that which is contained in the Libel, fan 
caſes the ſentence is utterly void; but ſentences there given, 
partis, are vcidable only; See Panormit. fraternitatis: Si notorie 
ſententiam Divortii ſuiſſe injuſtam, libet revocari, non obſtante quod don 
erit appellat. Sententia ceſſat cum notorie conſtat de in juſtitia: Et in lol 
tionibus juris. Can. 189. Si vir cauſetur arctitudinem in muliere, 5 
non eſt habilis ad coeundum, & ex eo ſeparatur, Si mulier poſtea aliqueſ 
nierit qui ſeras reſerare poſſit, ad primum conjugium redire com 
vid. corpus Canon. 3 57. conjugium confirmatur officio, ſed poſtquam coch 
matur officio non licet viro uxorem dimittere, nec uxori à vito diſcederes 
cauſa fornicationis, verum antequam confirmatur impoſſibilitas officii ſol 
vinculum conjugii : And Panorm. fratern. propter Arctitud inem mulie, 
apparet quod præter divinum miraculum abſque periculo corporis babilam 
di non poſſit, ſeperentur : matrimonium tamen redintegrabitur ſi poll eit 
reat Eccleſiam fuifle deceptam: Per matronarum viſum datum fut 
quod nunquam potuit eſſe mater, & eam ob cauſam divortium inter 
lebrat. fuit, mulier virum cepit, qui ſeras reſeravit, ſententiam divorif 
errorem licet probabilem novimus eſſe prolatam, cum patet ex poſt 4809 
ipſa cognoſcibilis erat illi cu jus ſemel commiſcetur, & ideo inter ipſam &F 
mum virum matrimonium extitiſſe, Quare inter eam & ſecundũ cone 
trimonium non eſſe, &c. Eoſque præcipimus ab invicem ſeperari. VI.! 
dam partem Summæ ſilveſtrianæ. Si Eccleſia fit decepta in hoc quod ilew# 
erat impedimentum carnalem copulam cum alia perfecerit, rediorgnty 
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matrimonium, & dirimetur ſecundum, quamyis de ſententia Eccle- 
— Et alibi : Si Eccleſia fe deceptam invenierit ex hoc quod impedi- 
gento quod judicavit perpetuum, apparet-temporale, redintegrabitur pri- 
num matrimonium, Cc. And, afterwards the Caſe was adjozned, - | 
Afterwards, chat is ſay, Mich. 30. atig 31 Eliz. the Caſe was moved again, 
Judgement was pꝛaped fog the Plaintiff; and then the Lozd Anderſon, 
iſſeaſy ſociorum, commanded. that Judgement ſhould be entred foz the 
plaintiff ; and ſhewed unte the Councoll of both paxttes, That above the 
57 , which the four Doco2s have ſhewed unt us, of their opinions 
un the point, we our ſel des have conferred with the ſaid Docezs, who 
have giden us the ir anſwers, That the ſaid ſentence of Di vozce being yet 
in ſyce, not reverſed is peremptozy and not ſubject to the ſucceſſe: and al- 
in the Eraminattons and Depoſitions taken in the Eccleſtaſticall 
Court, no matter appeareth,upon which, ſuch peremptozy Divozce might be 
d, vet it might be, as we ere infozmed by the ſaid Doctozs, That up- 
the Examinations of Phyſitians and Patrons, (uficient matter did ap- 
to the laid Eccleſtaſticall Judges, (which foz modeſty ſake ought not to 
teentredof Necoꝛd) and that appeareth within the ſentence;i.Habito ſermone 
cam matronis & medicis, which ſpeech not entred of Recozd (cauſa qua ſupra) 
might be the cauſe that induced the Cccleſiaſticall Judges to give ſentence 
{the Divozce, notwithtanding that the matter within the Reco3d be too 
to nove, naturalem frigiditatem generandi, but rather maleficium ; 
andaſterwards Judgement was given koz the Plaintiff, and ſo the ſentence 
is hound by the Divozce, as long as the ſentence doth continue in fozce : 
bite this Caſe in Coke, 5 Part. Mhere, upon a Writ of Error bzought, 
at the Judgment was affirmed. 


„Trin. 29 Elz. In the Common pleas. 


CCVIII. Gittinſon ad Tyrrels Caſe. 


Itiaſon bzonght an Action of Debt againſt Tyrrel, Marden of the 
Fleet, by a Bill of Pziviledge, but he wonld not appear; and the Court 
kin great doubt, what remedy the Plaintiff hath to compell the Defen- 
tant to appear. Foz he cannot be fozejudged the Court, becauſe he hath an 
Cate of Inheritance in the ſaid Otkice; And afterwards it was ſurmiſed 
lothe Court, That the ſaid Tyrrel had made a Leaſe of his ſaid Dffice to 
aither foz thꝛee years, and then the Court was cleer of opinion, That the 
lald Tyrrel Chould not have the Pziviledge ; foz now, during the Leaſe, he 
bnot Dfficer, but the Leſſee. 


Irin. 29 Eliz. In the Common Pleas. 
CCIx. Harris and the Lord Mountjoys Caſe. 


Arris affirmed a plaint of Debt in the Guildhall in London, againff the 


lun i the hands of lr Drew Drewrie ; The Lozd removed the matter, 
the Common Pleas, by a Writ of P2iviledge ; It now the ſaid 1025 
dall nde bail was the queſtion, becanſe that he is a Load of the Partta- 
ant, Ke. And the opinton of the whole Court was, that he ſhould finde 
den that is the courſe of the Court, whoſoever is party. And by 
Kent on, admitting the Law to be, What the body of a Lo2d of Parlia- 
"nt thall not be taken in Execution (which I do not believe) * — 
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L%d Mountjoy, and made an Attachment of the goods of the laid 
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withanding that bail ſhall be found in ſuch caſe : Foz the corivltton : f. 
dothconfiſ| upon two points : Firſt, that de render his bovy e 
Executton, if Judgement be given againſt him. Secondly, 6 tov 

condemnation : And therefoze, if the body of the Baron of-Parliz 
not ſubject to Execution, yet the bail ſhall fand foz the ſecond; i, e. 
the convemnation ; and all the Juffices were of cleer apinien, 
execution upon a Statate-ffaple ; Merchant, upon the Statute of 
Burnel, oʒ upon the Statute of 23 H. 8. The body of a Baron of p. 
ſhall be taken in Execution; foz by theſe Statutes, ſuch perſons; 

not exempted. 7 


CCXx. Trin. 29 Elis. In the Common Pleas, ' 


| . ig 
Ote, At was ſaid, That the diviſton of a great Meadow inte m 
parcels, by making of Ditches, is not waſte ; foz the Peadowy 
the better foz it; and it is foz the pzofit and eaſe of the occuplers oh 
And by Windbam and Rhodes, Juffices, It a Termoz converteth 
//,, 284, dow into a Yop-garden, the ſame is not waſte, foz it is imployed to a tele 
p2ofit, and it may be Peadow again: Periam Juſtice, Although ith 
greater pꝛoſit, vet it is alſo with greater labour and charges; And then 
verſion of a Peadow into an Dzchard is waſte, although it may be ln 

greater pzofit of the occupier. | 


SEED EDESPEATEEYESESEE 


CCXI. Alich. 39 & 30 Elix. In the Common Pleas, wa 


Ife. 62. Ka Replevin, the Defendant avowed foz damage feaſant,- am g 
ine joynev,it was found foz the avowant, and damages aſſeſſed; | 
iſſued a Retorno habendo, upon which the @beriff did retozn, iu 
elongata, whereupon a Withernam was awarded, and now came the a 
and tendzed in Court the damages aſſeſſed by the Jury, and pꝛaped zo 
the Withernam, and thzew the moneys into Court; but the whole 
was cleer againſt it; foz in this caſe the Plaintiff onght to pay 3 
becanſe he had Elloigned the Cattel which is a contempt ; | 
Court aſſeſted a Fine of thzee ſhillings four pence upon the Plaintiff, * 
then the Plaintiff had his pzayer. 1 


Paſch. 29 Eliz. In the Common Pleas. 1 


. 
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CCXIſ. Shrewsbury and the Inhabitants of the 
Hundred of Aſhton 


N Action upon the Statute of Hue and Cry, was bzougbt by u 
bury agatnſt the Inhabitants of the Pundzev, of the twee 
de Aſhton in the County of Bucks: It was moved on the part of ths 1 
fendants, That if upon ſuch Hue and Cry the Inhabitants do their u 
vozs, as much as in them is, to follow and take the Palefadozs, 
they cannot appzehend them, that in reaſon they ought not to be chargedif 
the ſaid Statute. But the whole Court was ſtrongly againſt it: And by A 
derſon, The Inhabitants of the Pundzed, in which the Kovbery was n 
are bound to appzehead the Felons, 02 ſatisfie the party robbed. Al 
party robbed is not bound to give notice to the Inhabitants, no to 
them which way the Felons took their flight, but the Inhabitants zur bn Ade 
to follow the Felons withont any ſach intracian, And after the n en 
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_ Hellyardsꝰ Edgar and Criſpe 
Caſe. 5 cue. 8 
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Anm and vea Uerbig in this manner! That preas the! | 
— That the Robbery was vote in the Parit dt D. 4 

ifogfſain; the Jury found, that the face where the Robbery was done, 
1428555 the dald Yundeed ; aud chat the ane fide vf the las Kane 
s 


the Parich of S. and the other ſide within the laid Pariſh of D. 
that the Kobbery was done in the ſide of the ſaid Lane, which was in 
nich of 5- and p2ayed the opinion of the Court upon that matter. 
andthe Court was cleer of opinion, That notwithffanding that Exception, 
te Platntiff ſhould have Judgement; foz here is the right Pundzed which 
rh: tobe charged; and the miſtaking of the Partth is not to any pur poſe. 
chen it was moved on the part of the Plaintiff; that foz as much as the 
afejeſaid was ſpeciall, by reaſon of the doubt which the Anrojs tan⸗ 
uli pen the miſtaking of the Pariſh, in the Plaintiffs Declaration, 
Chatthecharxes of the Jurozs ſhould be inditferentiy bonn by both parties, 
gtheconcſe is in caſes of ſpectall Uervics; but the whole Edurt was cleet 
that, and commanded that the Plaintiff alone ſhould pay the fatd 
foz the matter here found ſpectally is not anp doubt; but ont vt all 
fqz it is cleer that the action is well bzought, foz as much as the 
dunn charged, the miſfaking of the Par ich ſhall not hurt. 


Trin. 29 Elix. In the Common Pleas. 


| CCXILL.,, Hel lyards Caſe. 


I [ t 4 
das Corpus was to the WMarden of the Fleet, to bzing the body of 
mi Hellyard, who tetoztied the Writ, That the laid Hellyard was 
civitithvto the Fleet, Per mandatum Frunciſci Walkingham, Militis Units 
iopdiadi Secretariorum Domiaæ Reꝑinæ, &c And becauſe the Marten 
Wanthew in bis Retozn foz what canſe the ſaid Hellyard was folnntttted; 
—— bim dap to amend his Keton, oz othetwiſe the pꝛiſdnet 
vered. p * 


CcCxIV. Alich. 30 Eli. In the Common Pleas, 


(2 a Recovery in a Writ of Entrie, Sur diſſeiſin of two acres of lit; 
Habete facias ſeiſinam was awarded, The Sheriff as to one acre re/ 
wed Habere feri; as to the other tarde. And khe Retozn was ſhewev 
bs Cort; and all the Juſtices bat Periam held, hilt (he Sheri heul 

buntem foz that Retozn, contrary and-repugniafit in it ſelf 3/ But by 
it may be, That the acre of which no feiſin'is hav, was fo fir 
Ant fromthe other acre, whereof lein Was, that the Sheriff; fo; wint 
"ine, could'not make execution of both, being ſo remote the one from 
Uther, To which it was anſwered, That if the truth of the Caſe was 
ud. len might the theriff make execution in one acee in the name of 
wines, And if upon a Capias ad ſatisfaciend. agatnit two, the Sheriff 


ol ann. 
4 uns to ofie, Cepi, and to the other tarde; he ſhall be amercied, fog 
oY erat Ketozns cannot ſtan together, 


Mich, 30 Eliz. In the Common Pleas: 
CCXV. Edgar and Criſpes Caſe. 


Vir recovered againſt Criſpe in Debt, and afterwards rolealey to 
and afterwinys; notwithſtanding the ralenſe, Edgar _ foz a 
apias 


TTY 
Caſe. 


Capias ad ſatisfaciend. againſt Criſpe, and purſued the ſame 

was ontlawed 1 And it was the opinion of Anderſon, chief J 
Criſpe ſhould have an Audita Querela, notwithſtanding the Pu 
and if ” Audita Querela paſſeth with Criſpe, the Dntlawyy: 

be avoided. 77 


Trin. 30 Elix. In the Kings Bench. 


CCXVI. Frank wells Caſe. 


N Treſpaſſe foz carrying away of Tythes, the Caſe was; 
well, Parſon of the Church of D. was accuſed, in forma Jaris, by 

high Commiſſioners, who pleaded, that the ſame cauſe and cr 
ſecuted againſt him in the Arches, and pzayed that he might nut 
vered foz one and the ſame offence ; and notwithſtanding | 
pzived, and another Clerk pzeſented to the ſame Church by the 
was admitted, inftituted and inducted ; and upon entry, bzonght 
againft the fozmer Incumbent. And note, the manner of the 
on, as it was found by Uerdict ; That the Biſhop of London, with 
of the other Commiſioners, gave ſentence of Depzivatien agaly 
and it was ſhewed, That the high Commiſſioners had not power by 
to give ſentence of any thing which is dependant in another Court: fit 
was not the intent of the ſaid Act, to take away the juriſdiction of thei 
Ecclefiafticall Courts; foz then it is in vain to have ſuch Courts: Ji 
alſo moved, becanſe the pleaping is, That the 1Biſhop of — 
ſu of the other Commiſſioners, gave ſentence, the ſame is a both 
foz it onght to be the ſentence of all the CommiCioners, foz theyul 
equall anthozity : And to this purpoſe, hs cited the Caſe, 29 H. 8. hag 
where a Leaſe is made of Lands, whereof the Dean and Chapter xv 
in common, per nomen Decani ex aſſenſu, & conſenſu totius Capitul 
holden a bold Leaſe ; foz the Chapter onght to be party to ſuch l 
trary, where the Leaſe is made of the Land which is the pzoper and} 
Inheritance of the Dean: But that Exception was not allo 
fozm of Entries in all caſes, hath always been lo. Coke, poſito, AA 
Commiſſioners ought not to pzoceed in this Caſe, vet, becaiiſe n 
ſo done, the ſame onght not ts be examined here; foz the Judges hen 

to think that this Depzivation was duly made; foz, cuique crete 
arte, which Wray granted: Aud it was ſaid by him, That the Col 


77 created foz-two cauſes; 1 Foz the expedition of the cauſes derm 


the ſpirituall Courts: 2 To give to ſuch Judges anthozity to pun 
fences in moze high degrees; foz befoze they could not but onely au 
nicate, but now they may impziſon ; and if the party had Libelledaga® 
in the ſpirituall Court of the Arches, it is no reaſon but that the 
his otun expedition, and foz to pzocure due puniſhment againſt them 
may lend the canſe into the moſt high Court; and after Judges 
given accozding to the Depzivation : Aud afterwards Erroz Wu 
therenpon, and the Erroz aſſigned upon the matter in Law, when 
Depzivation was lawfall oz not? Coke, J remember the reale ! 
Judgement given by the Court was, That admitting that the 0m 
the high Commiſſioners was erronious ; pet it ſhall binde until k 
verſed by appeal, Fenner, Af the party grieved might be ret 
peal,J agree, that ſuch ſentence ſhould binde untill it were reverſed; K 
our Cale, no appeal lieth from the high CommiCioners, wherefozs wr 
to be helped here; oz othetwiſe we are without remedy : Co 


Delegates give ſentence, no appeal lyeth, and pet the party ,, th 


* 


Sir John Sand sand Pack falls}, 
Caſe. 


here: Fenner, 16 Eliz. One Foxe was depzived the laſt day 
eat foz incontinencp, which offence was pardoned by the ſame 
Caſe, the offence it ſalf was pardoned and diſcharged : Atſo it is 

© a generall Statute, of which every one ought to take notice. 
dun, When the Caſe was in the Common Pleas, it was moved ; If of 
alentence given by the high Commiſſioners, an Appeal didlie; and it was 
| by Clark, Doqoz of the civill Law, that it did; foz the Commil⸗ 
nenn ert as the Delegates of the Queen: And as by the Canon Law one 
al from the Delegates of the Pope, unto the perſon of the Pope ; 
ann ine may appeal from the high Comiſſioners, to the perſon of the 
Queen: Ber foz that, 24 H.8.12. Another Erroz was aſſigned, becauſe that 
F ſion gave authozity to the Commiſſioners, to adjudge upon con- 
ia of the party, op upon the witneſſes; but here none of theſe two ways 
yin by the Uerdict; but ſentence was given upon his Plea, That he 
«(ed in the Arches foz the ſame cauſe, and ſa they have not purſued their 
Ar: fo; the Act is, That ſuch CommiſCigners ſhall have authozity by 
wore of the ſaid Act, and of the ſaid Letters Patents to exerciſe, &c. 
theo are directed by the Letters Patents, that they ſhall pzoceed upon 
Wet had by confeſſion oz true witnelle, to give ſentence. Periam, 
they have not obſerved the due fozm pzeſcribed unto them by the 
ers Batens ; vet ſuch ſentence is not void. Anderſon, Ik the party ap- 
acith and will not anſwer, it ſhall be taken pro confeſſo, and he thall 
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Trin. 38 Eliz. In the Common Pleas. 
a | . 


cCcxvn. sir John Sand and Packſal Brocas Caſe. 


John Sands bzonght an Action upon the Caſe againſt Packſal Brocas, 
Una a Trover of goods and houſholosſtuff ; The Defendant pleaded as 
Full, that they were fixed to his Freehold in S. in Hampſhire, Abſque 
k that he found them in other manner; as to other part, that the Plain- 
f ſ e them to him at D. in Hampſhire, and as to the other part, he 
ed, Not guilty : Foz the firſt part, the Plaintiff cauſed it to be entred, 
amt ulterius proſequi, and took iſſue upon the two other; and it was 
nd foz the Platatiff by ſeverall Juries, in ſeverall Counties, and dama⸗ 
Fant colts aſſeſſed by the Aurtes: and now the Defendant bought Error, 
| walt ned Error, i. becauſe the Plaintiff as to the fr ſt had entred, Non 
Wuterius proſequi, which is a Non- ſuit, and Non-ſuit in part, is Non ſuit 
l. Anderſon, It is a Queſtion, if this be a Non · ſuit? The entry is, 
„Nenn venit, & gratis conceſſit, that as to the goods mentioned in the firit 
Non vult ulterius proſequi, Ideo, conſideratum eſt quod nihil de iiſdem 
be Defendant, fiat, eſt ille & pleg, in miſeric: & the Defendant, 
ie fine die. periam, A Non ſuit is, when the Plaintiff is demanded 
=WY not appear; but when he comes into Court, and ſaith, Quad non 
Mak eri proſequi, the ſame is a Retraxit: Nelſon, Preignothorie, Non ſuit 
yo default; but here, the Plaintiff appears, and this is the uſuall fozm 
ure of a Retraxit. Another Erro was aſſigned, becauſe both Juries 
baſe coſts, an Judgemeat given accozding; whereas the lat Uer- 
= LN to do it. And wheretwo Juries are to try the ine, the fozm of 
wot after the firſt Uervia is, Ceſſat executio, untill the other iſſue be 
{ Vid. 21H, 6. 51. 36 H. 6. 13. Anderſon, Deverall ines cannot 
the colts, although they may the damages, foz it is but one ſuit ; there- 
r Me colts; and that is the reaſon that Judgement ſhall not be _ 
m un 
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In the Commea 0 
4 Pleas. 


untill the laſt ine be tried, betauſe that coſts ſhall be but onte u. 
which was granted by the whole Court: And by Periam, The 
may aſſeſſe ceſts foz the whole ſuit, Quod fuir conceſſum. Cok ,1 
ſeverall Judgements foz theſe coſts; and although it be vold c 
iTue, vet it is good foz the firſt. Periam, Pow ſhall it appear unte 
Uerdic wos the für ſt, and which the laſt ? althongh that the one Ws: 
entred of Reco2d befoze the other, the ſame doth not make that ie 
given; wherefoze, the whole ſhall be reverſed. I 


CCXVIIL. aich. 31 Elis. In the Common Ples 


1. 
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Man, 30 Eliz. made a Feoffment in Fee to the uſe of himiil 
| life, and afterwards to the uſe of his fir ſt ſon,” and his heirs 
ther and the Feoffees befoze iſſne, foz money, by Deed, give, grand; 
enfeoff J. S. and his heirs, who hath not notice of the uſe ; The 
foz life hath ine, and dieth, the iſne entreth: Glanvile, The. 1 
to the firſt ſon is deſtroxed; foz without regreſſe of the Feoffees, i 
riſe ; and the ſame is gone by their Livery :- Dee Plowdens Com, z 0, 
alſo he vouched the Caſe of the Earl of Kent, where by the releaſe offhy 
viving Feoffce, a fleeping uſe was deſtroyed, and could not aftermany 
revived, Harris, The nſe may riſe without entry of the Feoffe 11 
he put a difference between uſes created befoze the Statute and nene 
after; foz in the firſt caſe,they ought to enter; and if they be diſableyhy1 
Ad: as in the caſe betwixt Gaſcoign and the Earl of Kent, tbey ſhall 
riſe, but in the later caſe, all the authozity and confidence is by the Wy 
out of the Feoffees, and the uſes contingent ſhall riſs without a 
Feoffces by the operation of the Law; foz the land is bound to the ui 
charged with them: As upon a Recovery in a Warrantia Charts, 
or the Defendant is charged, pro loco & tempore; and accozdinghh 
common experience in Convepances foz the payment of the Debts 
King : as in the caſe betwixt Breden and Dennis. The Debtoz of thei 
makes a Feoffment in Fee to the uſe of himſelf and his heirs, ual 
makes defanit of payment of ſuch a ſumme unto the King at ſui 
and upon defanlf, to the uſe of the King and his heirs. Cooper, 
needs no entry of the Feoffees,' and he put the difference put beige 
betwirtan uſe created befoze and a uſe created after the @tatnte : Al 
the Feoffees hade not any power to revive oz deſtroy ſuch uſes, du 
as inſtruments to convey the nſes ; foz the uſe is created upon thei 
and is transferred by the Statute, if the perſon to whom the nſe Wim 
be capable thereof at the time of the limitation thereof; bat if not, (8H 
ſhall pzeſerve the ſame, and it cannot by any means be pzeventet'# 
he put the caſe of Bro. Feoff. to Uſes, 30. 30 H. 8. And there Was 
difference betwirt an Uſe limited befoze the Statute amp after the Bs 
foz now, after the Statute,the Feoffees have not any ſeiſtn, wheredt m 
make a Feoffment : And he put the caſe between Cheney and Oue⸗ 
Cheney leaſed to Oxenbridge foꝛ 60 years, and afterwards enfeoſfed 
bridge to the uſe of the ſaid Cheney and his wife foz theit lives, Will 
remainders over; and it was adju»ged in the Court of Wards, a 
Feoffment the term was not exting: And he put the cafe of the LF 
in the Kings Bench adjudged. A Feoffment was made unto the We 
Feoffoz foz life, the remainder to him whom the Feoffo2 ſhould am 
death, in Fee; the Feoffoz and the Feoffees foz good conſideration, 
Fine unto a ſtranger, and afterwards the Fecffoz named one anvW 
party named by the Feoffoz ſhall have the land, not with ſtanting eh 
Beamonnt, The contingent uſe here, is utterly veſtrcyed by the FOE 
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afezoſaid; and it appeareth by the pꝛeamble of the A of 27 H. 8. That the 

mute al the Act did not faba; Uſes, but their intent was utterly to extir- 

qite Alen: And if contingent uſes which are not, noz cannot be excuſed by 

the dtatute would ſtand in fozce, The miſchife would be, That no parchaſoz 

dan be ſecured and ſafe-in his purchaſe, but ſhould always be in danger of 

bonn uſe, not known befoze; and he grounded his further argument 

aſon of Manwood and Dyer, Where a man makes a Feoffment 

in fle tothe uſe of himſelf and his wife which ſhall be, and afterwards he 

and the Feoffees, and thoſe in remainder, make a Feoffment to divers new 

„and fo new Uſes; and afterwards he takes another wife, and 

duet: Jt was the opinion of the ſald two Judges, That by that Feoffment, 

Ut fopes, the contingent Uſes are deſtroyed : Foz when the Eſtate which 

the Fraffees accept is faken away, which was the root and foundation of 

the Uſes which are the bzanches and fruit of the body of the ſaid Tree, it 

followeth, That they be alſo-taken away; and becauſe the 

by their Livery, are barred to enter to recontinue the Eſtate which 

{ld ſach uſes, they alſo are gone and extinguiſhed. - Yelverton, was 

of opinion, that notwithſtanding the ſaid Feoffment, that the Uſe ſhould 
iin in his due time accozding to the limitation of it, It was adjozned, 


ora The Lord Norths Mrs. Paſchalls 
Caſe. $ Caſe. $ 


Trin. 30 Eliz. In the Kings Bench. 


CCXIX. 10e Lord Norths Caſe. 


N. Gzanted unto the L od North and his heirs, the Fines, pro 
Ita concordandi, and one would not pay him the I ine; foz which 
cans, te L od North bzought an Action upon the Caſe againſt him, and de- 

pon In debitat. aſſumpſit, G c. Godfrey, moved this matter to 
the Court, to know their opinion, if ſach Action would lie foz the matter z 
wk, Fenner, Foz a Fine in a Court Baron, oz Court-Leet, debt lieth; but 
 heconcetived, here this Acton doth not lie, foz it is a reall Fine, and 
dais no contract betwixt the parties; but the ſame is given by the Law: 
lame were of opinion, That debt lpeth foz a relief, foz there is a ron??? 
tratly Fealty. Gawdy conceived, That the Adion doth well lie; foz it 
ln aux caſuall pzofit, and therefoze debt lieth foz it, although it be an in? _- 
beritance : And ſee Dyer 28 H.8. 24, The heir ſhall have an Adlon at 
Debt upon a Nomine pœnæ reſerved by his Anceſter: Wray, J do not 1 


8 any other remedy, and therefoze J am of opinion that this 


Trin. 31 Els, lu the Exchequer: 


CCxXX. Mrs. Paſchalls Caſe. 


My Palchall was bound with ſureties-, foz her appearance befoze 
the high Commiſſioners, that Che ſhould not depart without li⸗ 
wu under the hands of thzeo of them; and ſhe pleaded the generall 
Patton at the laſt Parliament, in which there is an Exception of all 
wan and Recognizances, except onely ſuch Bonds and Recognitzan/ 
WW ate fo; appearance ; And Atkinſon argued, That the ought to be 
1 by the Exception; foz although the departure withont licenſe be 
m lpeclally named, vet it is within the ſence ; foz the not departure with⸗ 
is no other thing, then to continue her appearance. Popham 

bn Foz, The Non departure without licenſe, was ſet yown in the 
to this purpoſe, That the ſhould not go into the Countrey to be 

Pm 2 coʒrupted 
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cozrupted there, oz to cozrupt other, and receive | 


it is another thing then appearance: Between Hote and Hart, \thwu 
mean time thaice every Month fo repatr unto ſuch « Pyeather tube du 
infozmed in Religion, although the Non appearance was partoned\, veg 
other point, i. the reſozting to the Pzeacher, is fo be anſwered; -Artinky 
There the reſozting to the Pzeacher is collaterall, and aſeverall poldittm 
the appearance : But in the Caſe at Bar, the Not departure isn, 
the appearance. And the opinton of all the Barons was, Thatthe Pim 
did not extend to the ſame. * 
1 


CCXXI. Tris. 31 Elix, In the Common Pleas, 5% 
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A NB Action was bought againſt an Execntoz,who pleaded, That hers 
ſed the Execatozſhip,upon which the parties were at iſſue, The 
certified, Quod non recuſa vit, whereas, in truth, he had refuſed being 
Commitſſary of the Biſhop. Fenner Serjeant, Mo vad fo have the 

the Court u pon this matter, and argued, That the Court ought tan 
the Commiſſary, which was denied by the Court; foz he is not the Offi 
to this Court as to that purpoſe, but the Biſhop himſelf is our Ma; 
and the party cannot have an Averment againſt the Certificate af! 
Biſhop, no moze then againſt the Retozn of the Sheriff: And the 
alſo held, That the only remedy foz the Defenvant, was by an 
upon the Caſe againſt the Biſhop foz his falſe Certificate ; But 
moved, That the ine jopned upon the refuſall, aught fo being 
Country, and not by the Certificate of the 1Biſhop ; and ſuch was Samy 
on of Windham and Walmeſley: Periam, Where the ine 10, 
Executoz refuſed befoze ſuch a dap, ozafter, there the ifſne ſhall 

the Country; contrary, Where the iCue is upon the refuſall gem 
foz the refuſall is befoze dim as Judge, as alſo reftgnation is. 


. 
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Mich. 28 & 29 Eliz. In the Kings Bench, 
ccxxll. Giles cose. 


A Writ of Error was bꝛought in the Kings Bench, ta re betie i J 
ment given in an Action upon the Caſe, in the Court of Conn 
Pleas, Where the Writ bzought againſt the Defendant there ia thatal, 
was, Quare exaltavit ſtagnum per quod pratam of the Plaintiff was inuody 
tum: The Defendant in the Action there pleadey, Not guilty, andthe 
found, That the Defendant, Erczit ſtagnum; and they ſaid, Th" 
Court ſhall judge, That Erectio and Exaltatio bg all one, dern 
that the Defenvant is guilty ; and afterwards Judgement len 
ſaid Court of Common Pleas faz the Plaintiff ; Whereupon this 
Error is bzonght. And Glanvile, Her jeant, Who argued fo the Pe 
inthe Writ of Error alledged, The generall Erroz ; viz, That gen 
was given foz the Plaintiff, where it onght to be found foz the T _ 
And be (aid, That Erigere ſtagnum eſt de novo facere, exaltare, WA 
ma joris altitudinis facere, De exaltare eR ad priſtinam altitudinem a 
Proſternare ſtagnum, eſt penitus tollere: And in every Aten 
Cale, ſuch apt and pꝛeciſe wozds are to be in the Writ, accom 
Cale requires, unto the end that Judgement may in ſuch Action bs 

the Plaintiff accozding to his plaint, and his damages, In 7 E-3- 5%: 
ſiſe of Nuſans, Quare exaltavit ſtagnum ad nocum entum liberi tenen 


Freeman and Drews 
Caſe. 0 


4 


” A. 


Che t pleaded, that de had not inhaunced it aſter it was leviev and 
que it was lald by Drew, Derjeant, That there is not any other Writ in the 
Quncery, but Quare exaltavit ftagnum. But that was denied by Herle : Fog 
tat he laidthat the Plainti& might have a Writ out of the Chancery, Quate 
K fagoum + and there by that book it is aſſigned, That Levare tagnum; 
ſtagnum do differ: and therefoze he laid, that in this caſe, the 
Wiit auld abate foz the uſing of one wand fo2 another, 8 E. 3. 21. Fitz. 
Nulans 5. BY Chauntrel, In a Writ of Naſans, Quare leyavit, if it be found 
he levied it fo the Nuſans, 8c. the whole ſhall be neſtroyed ; but in g 
Writ Quare exaltavit, nothing ſhall be pulled down, if it be found foz the 
punk, but that which is enhaunced onely : S2 8 Aff, 9. Br. Nuſans 17. 
fame Caſe is put. And fee 16 E. 3. Fitz. Nuſans, 11. Af the Nuſans be 
fcund in any other kom then the plaintiff hath declared, he ſhall not reco- 
ter: And in 48 E. 3. 27. the Writ was, Quare divertit curſum aquæ, &c. and 
tiff hewed, that the Defendant had ſet pyles, and ſuch other things 
uh water, by reaſon whereof the conrſe of the water was ftraitened ; and 
Mane the Plaintiff might have had a Wrir, Quare coarctavit curſum aquæ, 
the Weie (was abated : Another Exception was taken, viz. That the Aſſiſe 
of Nafans onght to be bzought againff the Tenant of the Freehold, and 
rene it would not lie tn this caſe; it not being chewed that the De- 
ant was Tenant of the ſofl : Vid. 33 H. 6. 26. by Moile, It a way be 
fraitned and impatred, an Action upon the Caſe lyeth ; but if it be alfoge- 
thr apped up, then an Aſſiſe muſt be bzought, But there it is ſuis by 
falt, That if the Topping up of the way be done by the Tenant of the 
wa, thenan Aſſiſe lieth; if by a ſtranger, then an Adian upon the Caſe : 
Wthycammon Naſances no action lieth, but they onght to be pzeſentev 
wihe Court Leet oz Turn, and there redzefſed: and ſuch was the opinfon 
of te Whole Court in this Caſe. Then it was moved, That one of th 
Ranis in the Wric of Error had releaſed; and the Mueſtton was, whe? 
ther that releaſe ſhould bar his companion : to which nothing was ſatd: At 
wether day, the caſe was moved again, and Drew, Serjeant, ſaid, That 
kalte and Erigere, are all one; but all the Juſtices were againſt that; 
fy; that ＋ is de novo facere, and Exaltare is, In majorem altitudinem 
aollre, and afterwards Judgement was affirmed- 


Trin. 30 Fliz, In the Kings Bench. 
CCXXIII. Freeman and Drews gaſe. 


Au Action upon the Caſe by Freeman againſt Drew, The Defendant 
pleaded, That after the Aſſumpſir whereof the Plaintitf hath declared, 
e was an agreement betwirt them, That the Defendant, and two 
us ould: be bound in a Bond to the Plaintiff foz the ſum pzomiſes ; 
What they entred Bond accoadingly : The Platntiff confeCCed the agree- 
wal, and that the Bond was made accozding to the agreement, and that 
A parties bound, did deliver the lame as their Deed, cuidem ignoto, to the 
Vlaulit; The Defendant ſaid, That they did deliver the Deed to one J. S. 
Wave notice thereof unto the ſervant of the Plaiatif, and that they are 
du renn to deliver it to the Plaintiff, upon which there was a Demurter: 
iy agued, That the ſaiv Plea of the agreement ſpectally executed, Ur 
7; * as good, as in a Caſe lately adjudged between Alford and Leigh, 
wn, i Where the Arbitrament was made, That Leigh ſhould releaſe 
382 befoze the Feaſt Petri ad vincula, and befoze the ſaid Feat, 
thr ſealed and delivered ſuch a releaſe unto the uſe of the ſaid Alford, and 


the Feaſt, be tendered it to Alford, but he refuſey it, and — 
debt 


— 
—— 


Somers and Sir — * Richard W — 


Caſe. 


bt upon the Bond fo2 perfozmance of the Arbitrament; and it tag 
M 22 the Action would not lie; foz if he do — + 


Buckleys Caſe. 

r 
tht 

on, he alſo ſhould take advantage of the releaſe : Coke, in Alfords 


Un 
A tender was to the Plaintiff himſelf, which is not in this 2 85 
though that it was after the Feaft, vet it was befoze the ſuit tommentg 
and alſo in dur Caſe the tender is depending the ſult. Gandy, 

Plaintiff ould recover in this Action, he might plead the recovery 
Bar of the ſnit upon the Obligation. Wray, Let the Plaintiff rein 
the Bond, and take Judgement here, which was done accozdingly, 


32 Eliz, In the Common pleas. 
CCXXIV. Somers and sir Rich, Buckleys Caſe, 


N the Caſe betwixt Somers and Sir Richard Buckley; Where the Bi 
| tiff pzayed a Prohibition to the Court of Admiralty ; The caſe was, 1 
the Defendant ſued in the Admirall Court foz the moyetie of a ſhip;'q den 
taken by them upon Letters of Repzizall; foz the Civil Law eis, 
two Ships meet at ea together, although they do not go fozth as conſul 
and the one hip in the pzeſence of the other taketh a Ship with gende 
the other hip which was pzeſent ſhall have the mopetie, oz one ha 
Ship and goods taken; foz although it did not take the Ship, pet g 
fence thereof there at the time of the taking, was a terroz to the other 
which was taken, Sine quo, the ſaid Ship could not be ſo eaſtly taken! fin 
now the Plaintiff foz the Prohibition did ſurmiſe, That after they we 
ved in England, they did agree amongſt themſelves, That 
ſhould ha ve four parts of the ſaid Ship and goods ſo taken and the x 
parts: And the Plaintiff ſaid, that he hay pleaded this matter in 
of Admiralty, and they would not allow the Plea, and therenpon biunt 
a Prohibition, which was granted; but afterwards it was moved on 
ſide, That the ſaid Court of Admiralty would allow the Plea, and thi 
it; and thereupon a cenditionall Conſultation was granted by the Can 
ſo that if that Court allow that Plea, and try it there: And it was lan I 
the Court there Qhould not allow the Plea, that they Chould encurre 


offence of contempt of this Court, and the other party ſhould dun 
Prohibition, 


Mich. 32 Eliz. In the Kings Bench. 
CGXXV. Sir Richard Buckleys Caſe. 


Ws Richard Buckley was indicted upon the Statute of P 

13 and 15 R. 2. andthe effec was, That whereas one Gri 

thew had murdered one Robert Footman at Beaumarris ; and 

Owen Wood 23232 the ſaid Griffeth Matthew foz the ſald 
The ſaid Griffeth Matthew, Præmiſſorum non ignarus, ſed intendenh 
ſaid murder, a Curia Dominz Reginæ ad aliud examen, &c. pro 
poſito contemptu Curiæ admiralitatis traxit in plitum : the ſaid Owen 
coram Julio Cæſar. in the Court of Admiralty holden at INlingeons (WP 
poling the (aid murder to be done upon the high ſea , and th 
cauſed him to be arreſted, and being under arreſt, to enter Bond 1 
L.02d Admirall, that he ſhonld not pꝛoſecute the ſaid murder ai 
ſatd Griffeth Matthew, noz examine any witneſſes concerning 
murder, and that the ſaid ir Richard Buckley was abettoz and 


rns eres essen 


— 


th; Hoopers 2 193 
Caſe, 


— —— 


ann Griff Mathew therein. To this Indictment many Exceptions were 
taken by Cole la placitum pro quodam contemptu, and doth not ſhew the 
in certain; foꝛ it is too generall, and ſo not good: See 18 Al. fog the 
of certain Sheep, without ſhewing what Sheep they were, is not a 
quo Javiament And here he doth not ſay ; concerning the ſaid murder, oz 
g the pzemilles: 2 Although that the matter of the Andiament be 
trae:yet the Stat. of Præmu nire doth not extend to it, foz the Statute inflids a 
ment as well u pon the Judge, (ſcil.) the Admirall, as upon the party: 
0H. 4. 164. If one Libslleth in the Court of Admiralty foz a thing 
zene pen the Land, and it appeareth upon the Wibell, that the thing was 
the Land, and they, notwithftanding, that hold Plea of it; A 
unte lieth upon it. But it the lame doth not appear within the Libel, 
it is not within the Statute; but a Prohibition ſhall only iſſue: So in the 
al of Lythes'; If the Parſon ſueth foz Tythes ſevered from the nine parts, 
an that appeareth in the Libel, the ſame ſuit is within the Stutate of Prz- 
mur; and that was Cardinall Woolſeys Caſe : 3 It is alledged, That 
alc Richard Buckley pꝛocuted him to do it, but it is not hewed any place 
inn ihe procurement was had: And that was reſolved in the Caſe of the 
and the Biſhop of Coventrey and Lichfield : where the Biſhop 
ws indiced, That he commanded). S. to enter into the Cloſe of the Lozd 
rr and to do a treſpaſſe there, and becauſe the place of the commandment 
wot ſet fozth in the Andiament, the Biſhop was diſcharged. M. 25 and 
n Another matter was objeced, becauſe that tho wozds are, That the 
Richard Buckley did abet and pzocure, in hac parte; without ſhew- 
thing. As to this laſt Dbjection, The Court was of opinion, that 
(in hac parte) did referre to the whole offence contained in the 
Indigent ; Wray, It is hard, That the matter of the Andiament Gould 
be within the Statute of Prxmunire ; foz by the ſuit it is ſuppoſed, 
That the offence was done upon the ſea; and the Admirall hath juril⸗ 
tion to puniſh murders committed upon the ſea, ſo in ſome degree the 
Manll hath Conuſance to enquire of Murder; but if they hold plea of any 
thag of which tu no degree they have Conuſance, it is otherwiſe. And as 
li place where the commandment was made, the Court was cleer of 
lan, that it ought to be ſhewed. 


Mich. 32 Eliz. In the Kings Bench. 
CCXXVI. Hoopers Caſe. 


Hooper, alias Bartholomew, of D. &c. was Indiced upon the Sta⸗ 

of 8H. 6. Of forcible Eatry, and Exception was taken to the Jn 

kent in default-of addition of the place, &c. Foz the addition is here 

the alias dict. and ſo there is no addition; and therefoze the party was 

Aged: And it was holden in this Caſe, That Uxor is a good addition; 

Here the husband and wife are indicted, and the husband be indicted 

a place, although the wife hath no addition of place, yet the ſame 
enough; but Ive ſatd, That in that caſe there needs not any place. 


CCXXVII. Aich. 32 Eliz. In the Kings Bench. 


A Was Andicted foz not repairing of a Bꝛidge lying in ſuch ahigh- 
8 + Bay, which A. is bound to repair by reaſon of his land adjoyning ; 
Ye Indictment was, That the Bꝛidge was ſo ruinous, Ita quod Ligei 
Doing Reginz per eam tranſire non poſſuat, and concluded, ad nocumen- 
tum 
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184 e 1 Leveret and TY and Wridla,” 
Caſe. ends C "It e. worths e bs 


m eorund. xc. and that was challenged, becauſe it doth not ſap; 1 
— omnium ſubditorum: foz otherwiſe it may be — 
vate way, of which party cannot be indicted, but the party grlewn 
have his Action upon the Caſe : But the Ecception was nat alley 
Invicment is good enough; Foz the wozds of the Andiament are, 
Ligei Dominæ Reginæ illuc pertranfire non poſſunt; i. e. all the uþ 
people and Subjeds of the Queen; and then, ad nocument. eorund. m 
to as much as, ad commune nocumentum, &c. and foz that cane; they 


dictment was holden good enough. 


SST! 


Mich. 32 Elix. In the Kings Bench. 


CCXXVIII. Aſhpernons Caſe, Zh 
Ne Aſhpernon was Indicted at the @eCions, in the County of dug 
an untawfull aſſembly and entry into the Cloſe of one A. call 
Parſonage land,befoze two Juſtices ofPeace there, and exception 
to it,becanſe it is not ſef'down in the Andiament, that one of the J 
of the Quorum, but that Exception was diallowed; foz the Indian 
fictent,if none of them be of the Quorum, foz they may enquire, but q 
mine: Another exception was, becauſe the contents of the Claſs 
ſet down in the Jndicment 3 (ſcil.) the number ol the acres, ng 
n 1/30 arrable, paffure, oz Peadow ; but that was diſallowed alſo; foz 
| an Indictment of treſpalle, contrary, it is upon an Jndiament 
Statute of 8 H. 6. foz there the party grie ved is to have reftitutt 
he is not here: Another exception was taken, becauſe that in the H 
no time is ſet down when the treſpaſſe was done, but onely of the 
bat that was diſallowed alſo; foz both ſhall be taken to be dons to 
at ons time. | a + 
Mich. 32 Eliz. In the Kings Beneb, 
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CCXXIX. Leveret and Townſends Caſe,” 


N an Action upon the Caſe, foz diſturbing him of his common; Þ 
Plaintiff declared, That he was ſeiſed in Fee of a Peſſuage am a 

land, and that he, and all thoſe whoſe Eſtate, &c. have common of jab 
in 16 acres of land called D. from the time that the cozn was reaped; 
it be ſowed again; and alſo common of paſture in lands, called R. 
pore anni, as appendant to the ſaid Meſſuage and land: and tha 
fendant had plowed the ſaid lands, and ſo diſturbed himof his com 
found foz the Plaintick, and it) was moved in ſtay of Andgemel 
hdre it appeareth, that the Plaintiff was ſeiſed in Fee, and ſoJe 
ha be an Aſize, and not an action upon the Caſe ; bat the exceptiWWs 
allowed per Curiam, See 2 H. 4. 11. 8 Eliz. Dyer, 250 11 f. 
upon the Caſe, 36, a 


Mich, 32 Eliz. In the Kings Bench. 


CCXXX. Hore and Wridleſworths Caſe. As 

Hu bzonght an Action of treſpaſſe againſt Wridleſworth, W 
ſum & domum ſuam fregit. The Defendant pleaded, Wy 
Platatlf to a new aſſignment : i. a Youſs called a Stable, a Tue 


Jz2 FE ESESESSSSESESSER grass ses 


Savacres 
Caſe. 


e called a Carthouſe and Garnier, and that was aſfigned foz Er 

that Aſignment is not warranted by the Declaration. Gawdy, The 

d enough; foz Domus in the Declaration, contains all things con 

in the new Aſſignment. But if the Declaration had been of a Cloſe, 

new Aſſignment of a Barn, it had not been good. Wray, Domus eſt 

collectivum, and contains many buildings, as Barns, Stables, &c. 
ale was the opinion of the whole Court. 


Mich. 32 Eliz, In the Kings Bench. 
CCXXXI. Savacres Caſe. 


Writ of Error was bzonght by Savacre and the Biſhop of Glouceſter, 
4.31 and 32 Eliz. upon a Judgement given in a Quare Impedit, foz 

the Queen. And Errozs alligned: 1. An Attachment was awarded 
the Defendant in the Quare Impedit, retoznable Quind. Paſch. at 
Gayacre appeared, and caſt an Eſſoin; and notwithſtanding that, a 

rings was awarded against them both, retozned, Craft. Trin. and the 
mating of the Diſtringas was erronions;' foz the Eſſoin was as an appear» 
ans fag to ſave, &c. and therefoze againſt him no Diftringas ought to have 
kenalparded : And upon alledging of Diminution,the Recozd of the Eſſoin 
wo certified  foz the ſame did not appear upon the Plea Roll, 2 The 
Kecadis, Ipſt in Miſericord. and ſo both of the Defendants are amercied foz 
theefault of appearance, Quind. Paſc. whereas Savacre was then Eſſoined, 
an in caule of amerciment of him. Coke, The oziginall Writ was 
Mic. 26 Eliz. retozned Quind. Hillar, and then both the Defen- 

mae default, fo; which an Attachment was awarded retoznable, 13 Paſ. 
Molen Savacre appeared, and Judgement was given, Quod ipſi ſint in Mi- 
fricord, in which point the Erroz is aſſigned : But J conceive, that it is not 
enn; im upon the Attachment, the parties ought to put in ſureties foz their 
tante: and the ſaid ſurettes took upon them, that the Defendants, and 
uhu them ſhould appear, and if they, oz one of them maketh default, the 
(uetles hould be amercied ; and ſo here, this Judgement, Ideo ipſi in Mi- 
kriord, hall referre to the ſureties, not to the parties: foz the Defendants 
Gillnot be amercied untill the end of the ſait, and but once only in one acti⸗ 
u which (te, book Entries, 464. where there was but one Defendant ; 
ad therefoze, Ak the amerciment ſhall referre to the Defendant, then it 
duly be, Ideo ipſe, not ipſi, &c. and that is the reaſon, wherefoze neither 
de Queen noz an Infant ſhall finde pledges, foz no amerciament ſhall be 
azo their default, therefoze in vain foz them to finde pledges, &c. And if 
be amercted where they ought not to be amercied by the Law, 


, NiheDefendaat hall not have Erroz upon it, foz he is not the party grie- 


4 


Whythat amerciament. And upon this reaſon it is, That in a Scire facias 
Wt the bail, it erronious Judgement be given againſt him, the De- 
lemunt in the Action ſhall not have a Writ of Error. The awarding 
the dittreſle upon the Roll againft both, where the one of them onely 
1 default, is not erroz, eſpectally as this caſe is; foz although that one 
tem was ECoined untill the dap afozeſaid, pet at the ſaid day they 
Mkt defaglt, and ſo the Diftreſſe is well awarded againſt him; and 
ogy that the Wric were ill awarded; yet when they appear, Cr. 
— the day of the retozn of the Diſtreſle, all mean defaults in the 
are ſaved, and ſo the miſawarding of the Diſtrelle, by appearance 
— ſupplied: As 39. E. 3. 7. The Law requires that in an Act- 
Tunded upon the Statute of Præmunire, 27 E. 3. the Defendant have 
mung two Months; yet if the Defendant hath not had ſuch warning, 
Mireth, the Pzaces is well enough: So 9 E. 4. 18. Where, upon any 
An Pꝛoces 
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P3oces the Defenvant appeareth, although the day of appearance by yy 
lawfnll, vet the party Wall be put fo anſwer : and lee many caſes thay, 
the lame purpoſe ; and ſuch was the opinion of the Court in the 

Caſe, And as to the ſecond Erroz, that the Judgement, Ideo iph in Ma. 
ſhall be referred to the ſureties only, and not unto the party ; 'andthatty 
Defendant ſhall be but once amercted in one action, the ſame is true, the 
be ſhall be but once amercied foz one default; but if many defaults de the dy 
fendant ſhall be ſeverally amercted foz every default: And it ſhould beuny, 
ſonable that the ſureties ſhould be americed, and that the Defenvant un 
as pzincipal ſhould go free: See the book of Entries, 193, Ipfi & ply 
ſui in Miſericordia, &c. | 


Mich, 32 Eliz, In the Kings Bench. 
CCXXXII. Farnams Caſe. 


Arnam, &choolmafter, and others, were Indicted upon the aun 
8 H. 6. foz entring, In domum ReRoriz de Putney, ac in cert; tet 
eidem domui part. jacen. in Putney, &c. Exception was taken tothe 
didment, becauſe it recited the two parts of the Statute; 1 Em 
and Diſſeiũin with fozce: 2 Molding out; and there is not 
in it contained as to one of them; (ſcil.) Polding ont ; and although um 
not neceſſary to recite the Statute, pet the party meddles with it, 
not apply it to the ſpeciall matter, the ſame is nanght : See foz thatthei 
between Strange and Partridge, Plow. Com. 2 The entry is ſuppl 
domum & certas terras eidem domai pertinen. jacen. in Putney ; Wi 
incertain, as to the lands, and it is naught foz the houſe alſo; 
ſhewed in what Town the honſe is, fo; this clauſe, ac certa ters 
domui pertin. jacen. in Putney, is a diffinc clauſe by it ſelf, and q 
only to the lands, and doth not extend to the houle: As to the une 
on, it was diſallowed ; foz it is not like nnto Partridges Caſe, fo; 
Statute is recited, which needs not, and therefoze, being miſrecitey" 
2» <<." i ths Indictment iuſufficient ; but here the Statute is well recited, and 
foze as unto that matter, the Indictment is ſufficient ; As to the lee 
ception, the Juſtices were of opinion, That the Andictment in WW 
ſpect, was too generall and incertain ; The third exception was nas 
ed; fo2 the later woꝛds, i. e. in Putney, do referre to the whole, am 
as well unto the houſe as unto the lands: But as to theſe words, Land! 
ſaid houſe belonging, See the Caſs between Parcridge and Croker, 7% 
where it is good enough, becauſe that the number of the acres is 
tain, And it was holden by the Court, That a Schoolmaſter is a 
dition, foz it is a myſterie, as a @crivener ; and afterward the Jn 
foz the houſe onely was holden good. 


SSS rern -@= rere e 


Mich. 32 Eliz. In the Chancery. 


CCxXXIII. Gray a Bencber of the Temples ca. 


Ray, a Bencher of the Temples Caſe, was this; Jt was fam 
fice, That one H. was ſeiſed in Fee of certain lands, called 
ind Codred, alias Codreth, in the County of Hereford, in his 
Fee, and thereof enfeoffed certain perſons, nnto the uſe of 
Anne Capel, with whom he afterwards intermarried, and of Ut 
their two bodies begotten, and of ſuch Eſtate dyed ſeiſed ; and i 


sr 
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was found, that t 
Demeſne as i ſald H. was 
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in tail, but it is ſufficient to traverſe the gift in tail; foz if there nk, 


gift in tail it is not poſſible that he Gould die ſeiſed in tail, which lee, 2 
15. by Laicon: Gawdy, Auſtice, conceived, That the triall is ngt hay 
foz the Venire facias is not from the place where the land is; and this 
(orædicta) doth not amount to an A verment; and the Caſe cited bei ian 
the opinion of Brook. Wray ſatd, That as to the fir ſt exception, that it wy 
good enough, foꝛ both the names, idem fonant, and as to the Dffice, by te 
the Queen hath gained poſſeſſion ; ſo as he who traverſeth cannat have a 
Action of Waſt : and ſo he is pzejudiced by the Dffice, &c. 


Mich. 32 Eliz. In the Kiggs Bench. 


CCXXXIV. Perchalls Caſe. 


. 


Erchall was Indicted upon the Statute of 5 E. 6. cap. 4. foz Mag, 
P his dagger in the Church,againft J. S. without ſaying, That he dawn 
to the intent to tick the Plaintiff, and therefoze the Indiament 
void as fo the Statute; and it was moved, Af it ſhould not be ago 
dictment foz the aſſault, ſo as he might be fined foz it? and by | 

of the Crown, and the whole Court, The Indictment is void log they 
foz the concluſion of the Indiament is, contra formam Statuti, and ther y 
Jury cannot enquire at the Common Law. 97 


Mich. 32 Eliz, In the Kings Bench. 


CCXXXV. Mead and Cheneys Caſe. 


Ead bzought an Action of Debt upon a Bond againſt Cheney, n 
M toz of one Skipwith, and recovered, and upon a Fieri facias, 
did retozn Devaſtavic: and it was moved to have an Elegit,and thi 
would adviſe of it; and after wards, at another dap, a Pzeſident 
to the Court of 17 Eliz. and thereupon the Elegit was granted. 


Trin. 32 Eliz. In the Kings Bench. Ror, 910. 
CCXXXVI. Tompſon and Traffords Caſe... 1 


Aan Ejectione firmæ, the Caſe was, That the M arden and Aa 
New Colledge in Oxford, 8 Eliz. Leaſed a Panſion houſe in 
rough of Southwark, to one Standiſh, foz 21 years, and afterwards, 2588 
21 Eliz. they Demiſed the ſame Panſion houſe to the ſaid Stang 
vears, to commence the Michaelmas after: And the Stat. of 14 Hu 
and 18 Eliz. cap. 11. were alſo found: And if this ſecond Leaſe (hall 
Leaſe in Ne ver ſion, and ſo void by the Statute of 14 Elize wasthe# 
on. Foſter moved, That it is a Leaſe in Keverſion ; foz the fle 
doth continue until Michaelmas; and ſo was the opinion of the 388 
Adliſe at the triall. Towſe conwvary: Foz when Standiſh acc 
ſecond Leaſe, the ſame is pzeſently a ſurrender of the fozmer Leal 
giveth power unto the Lefſo2 fog to contruct foz the houſe pzeſent 

that purpoſe he cited Corbets Caſe, 8 Eliz, Coke, It is a ſur 


ſently, foz you cannot appoztion the Term. It was adjozned- * . 
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— Wood ard W Boſtwick and Boſt wicks 
Caſe. Caſe. $ 


Mich. 32 Eliz. In the Kings Bench. 


CCXXXVII. Wood azd Averys Caſe. 


ett upon a Bond by Wood againſt Avery; the Condition was, That 
where the Plaintiff had Demiſed to the Defendant foz terme of years, 
two nages,8&c. If the Defendant at all times, during the term, ſhall main- 
un. ſuſtain and repair the ſaid two Meſſuages with good and ſufficient repa- 
cations, that then, &c. And the Defendant pleaded, That he had perfozmed 
Conditions in all, but as to one Kitchin, which was ſo ruinous at the 
time ofthe Demiſe, that be could not maintain oz repair, and therefoze he 
tackit own, and rebutlt it again, in ſo ſhozt time as he could poſſible, in the 
une plate, ſo large, and ſo ſufficient in bzeadth, length and byighth as the 
ihr Hitchin was; and that the ſaid Kitchin all times after the re-evifying 
C it, he had ſuſtained and maintained, and well repaired, and demanded 
Ungement, &c. upon which Plea the Plantiff did demurre in Law; and 
he Court, the Plea were a good Plea, if it were in an Action of Waſt, 
there, where he hath by his own Ad tyed himſelf to an inconvenience, 
k coght at his perill to pzovide foz it: And here it was ſaid, That if 
the Condition be impoſſible, the Bond is ſingle : contrary, where a man is 
carded by an Act in Law. 
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Mich. 32 Elix. In the Common Pleas 


CCXXXVIII. Boſtwick and Boſtwicks Caſe. 


the cale was, That the husband of the Demandant was ſeiſed of 
(attain lands holden by Bnights⸗ſer vice of M. C. and by his laſt Mill, de⸗ 
Wleativo parts of the Pꝛemiſſes to his Executozs, during the nonage of his 
un and dyed, his heir within age; after whoſe death, M. C. entred into 
te third part, deſcended as Gardian in Knights ſer vice, and the Erecutozs 
why the other two parts, upon which the Demandant bzonght one Writ of 
Diver againſt the Guardian, to be endowed of the third part; and another 
ae Dower againſt the heir within age, in whom the Freehold of the 
ws parts. was; The heir eppearing by Attozney, pleaded to iſſue, which 
vas ſound foz the Demandant; but the Judgement was afterwards re⸗ 
becauſs the heir, being within age, did not appear by Guardian but 

y z foz which cauſe ſhe again þzought a Writ of Dower againſt 
nd the Sheriff did retozn dim ſmmmoned, but the heir made de- 
which caule, the Court was moved in the behalf of the Demand⸗ 
Wt have the aid of the Court in this caſe : fo; if upon default of the 
Tant a Gand Cape ſhould iſſue fozth,and ſo a Recovery by default ſhould 


— 


N theſame would be Erroz: which ſee, 6 H. 8. Br. Liver. Defaul. 50. 


it was pzayed;; that ſome perſon be appointed Guardian to the 
map appear and plead fo; him, foz otherwiſe the Demandant is at 
Tat milchier; foz otherwiſe the Guardian now will not ſuffer the heir to 
— n perſon: And if the widow now demandant ſhould ſtay foz her 
50 the heir Could come of full age, it would be a great miſchief : 
Wd eſley, Periam, and Windham, Me cannot appoint a Guardian 
ifge im his appearance here,unleſle the heir be here in perſon in Court 
dem; and he was appointed to be bzonght in perſon into Court. 


Mich, 
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Diwan Boſtwick bzonght Dower againſt Boſtwick an Jafanf, and 
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Sir Anthony 1 Caſe of the Town of — 
Caſe. Leiceſter for Toll, C 


now Edward Denny entred, and per Curiam his entry is lawfull; ff 


— — 
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ein 
Mich. 32 Eliz. In the Common Pleas, 


CCXXXIX. Sir Anthony Dennys Caſe, 


Qi: Anthony Denny, ſeiſeb in Fee of the Pannoz of Cheſſam; exten 
tinto Cheſſam, and in the Town of Hertford, and alſo of other 


Hertford, by his laſt Mill, deviſed the Pannoz of Che ſſam to h 

his ſon and heir in tall; and his lands in Hertford, to Edward * 
younger ſon, &c. Jt was holden by Walmſley, Periam, and Windam, (ih 
Anderſon) That the younger ſon Gould have that part of the Mannen t 
Cheſſam, which lyeth in the Town of Hertford. Another point in the & 

was, That upon the death of Sir Anthony, Dffice was found 4 
mention of this De viſe; foz which cauſe; the Nneen ſeiſed, and Lee 
the lands ſo deviſed to a ſtranger, during the minozity of the heir, The 
comes of full age, and hath Livery of the whole, and without amp eng 
entry, leaſeth the lands foz years, tendzing Rent; the Leſſee entern 
payeth the Rent to the heir, the heir dyeth, The Leſſee allignes owr 

term, and the Rent is yearly paid to the right heir of Sir Anthem; 


heir entreth in this caſe, and many deſcents follow; yet the Devil 
enter at any time, foz his entry doth not make any abatement oz whe 
may well ſtand with the Deviſe ; fo if the Deviſe be waved, o;thelly 
viſee doth deferre the execution of the Deviſe, it is reaſon that the hee 
and take the pꝛoſis, untill the Deviſee entreth : But if a ranger 
after the death of the Deviſoz, and dieth ſeiſed, the ſame ſhall ta 
the deſcent. | 2 


Trin. 28 Elig. In the Kings Bench. * 


KAY 
CCXL. The Caſe of the Town of Leiceſter for Toll 


& ft i 
4 


A NB Attion of treſpaſſe, Tam pro Domina Regina, quam pro fed 
ſhewed, That the Town of Leiceſter is an ancient Town, ams 
Demeſne, and the Inhabitants there have uſed to be diſcharged 
and that the Nueen by her Letters Patents, gave command fo all! 
Sheriffs, Payozs, & c. That thoſe of Leiceſter Could be diſcharged 
and nothſtanding that, That the Defendant took Toll, &c. Exc 

taken, becauſe that the ſuit was pzoſecuted, Tam pro Domina Ref 
pro ſeipſo: whereas the party grieved was only to have the infozmi 
the Caſe, 49 E.36. Where the Writ is, ad reſpond. tam pro nobis 
and uo exception is taken to it: Another exception; The Wlainti em 
Chat Leiceſter is an ancient Mown, and ancient Demeſne, ME 
thew, that it is parcel of a Pannoz ; Dee 20 E. 3. Ancient Demev 
exception is taken, but after, the Defendant pleads, What all ſuW® 
whereof the land in queſtion is parcell, is ancient Pemeſno#" 
plea was holden good :' Des 30 E. 3. 12, parcell of a Pannoz; Wii 
ctent Demeſne ; and the Plaintiff replied, Abque hoc, that 
of the Pannoz : Another exception, That lands holden in Wee 
and no other onght to be diſcharged of Toll; and here it is not (em 
Declaration, that the place where,&c. is helen in'Socage;” Town 
anſwered, That the ſame needs not to be ſet down in the Teclaran 
that is implied in theſe wozos, Ancient Demeſ. foz othe: wiſe it cane 
Socage land onely, and of no other Tenure: A fcurth Extenm, 
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- The Caſe of the Town of 
Leiceſter for Toll. $ 


rr... : * — 
t Patents here ſhewed in diſcharge, are of no value; foꝛ the ing byYis 
atents cannot diſinherit any one, Erg. noz diſcharge one of Toll 

is a kinde of diſinheritance , To which it was ſaiv, That the Platatiff 

not declare cf any Gzant,but of an uſage 02 cuſtom, fog thoſe of ancient 
ne; and facther, hath commanded by the ſatd Letters Patents, that 
euſtoms and aſages ſhonld hold place; and upan the cuffom, and the 
pt,this Action is grounded: A fifth exception, becauſe the Plaintiff 

uh not ſhewed, that the Toll whereof the Plaintiff hath counted, was 
concerning things foz pzoviſion foz their heules, manurance of their 
lands, xc. 7 H. 4 111. In an Actisa upon the Caſe foz not paying of Toll, 
Che Defendant ſaid, That he held certain lands of R. Lozd of the Pannoz 
off. which Panaoz is ancient Demeſne, of which Þannoz all the Tenants 
have been free, to ſell oz buy beaſts oz other things, foz the manurance of 
thelr lands, and maintenance of thetr houſes, without paying Toll in any 
02 Fair, &c. And ſo juſtifies, that he came to the ſame Parket, 
bought certain beaſts, as the Plaintiff had declared, and that ſome of 
un he aſed about his manurance of his lands, and ſome of them he put in- 
togaſtare to make them fat, and moze fit to be ſold, and afterwards, he ſold 
un at ſuch a Fair, &c. and the opinion of the Court was with the De⸗ 
mant: And by Godfrey and Coke, Such Tenants ſhall be diſcharged sf 
Call, not one ly foz buying of things which concern their ſuſtenance, pꝛovi⸗ 
im and manucance of their lands, but alſo fo; all things bought, as com- 
manmerchandizes : 28 Aſſ. ult. by Thorp, Green, and Seton, of all things 
baaght by any fo2 his own uſe, they ſhall be quit of Toll: and then, Af the 
piibilege of Tenants in ancient Demeſne, ſhall not be quit of Toll, but 
in things bought foz their ſuſtenance, pzoviſion and manurance of their 
lands, they have no moze favoz then ozvinary Subjects : Dee 19 H. 6. 66. 
done are of opinion, That ſach Tenants ſhall not pay Toll foz things ſold 
nd bought, coming upon their lands, and touching their ſuſtenance: See 
NB 228. D. ſuch, Tenants are diſcharged of Toll fog all things by 
im ſold and bought, by way of merchandize ; as alſo of things of neceſſity, 
ulfenance : And ſee Crook, in the caſes of Itiner. 138. he conceivess 
lach Tenants foz merchandizes ſhall pay Toll as other merchants ; but 
lethe Writ of F. N. B. 228. the words are, De bonis, & rebus ſuis, And 
Gefaid, That he had found the reaſon wherefo2e ſtich Tenants ſhagld be 
un Coll thzoughout the Realm, in an ancient Reading, viz. That all 
nds in the hands of Edw. the Confeſſor and Wil. the Conqueror ſet down 
the Book of Doomſday were ancient Demeſne, and ſo called Terrz Regis, 
Wihey were to pzovide victuals foz the Kings Garriſons,foz then they were 
times; and fo2 thoſe cauſes,and becauſe they made pzoviſions foz 

ters, they had many pꝛiviledges, amongſt which this ts one; Ut quietius 
run ſut exercerent. & terram excolerent: The Lozd himſelf, in ancient 
Demeſne ſhall not have ſach p2iviledge, foz his Seignozy is pleadable at the 
nn Law: Vid. F. N. B. 228. B. And be ſaid, That the Plaintiff 
WR alledge. that his lands are parcel of ſuch a Þannoz ; foz there can- 
Tencient Demeſne, if there be not a Court and @nitozs, &c. And he 
1 that ſuch a Town might be ancient Demelne of the Crown, but 
they Qhall not have the pziviledges and liberties which the Tenants in 
emeſne have. Tobons were befoze M innozs: London hath the 

of ancient Demeſne, and pet they have not ſach liberties, noz the 

lt pleadable by Writ of right Cloſe. 7 H. 6. 3 1, 32. Shute, Ju- 

» 939 of opinion, That an Jnhabitant within ancient Demeſne, al⸗ 
be be not Tenant ſhall have the pziviledges: Dee foz that, F. N. B. 228. 
ts at will in ancient Demeſne ſhall be diſcharged of Toll, as well 

of the Freehold fo2 life, oz foz years, 37 H. 6. 27. by Moile: 


8 ancient Demeſae ; foz they pzeſcribe, that a Uilletn 3 
ere 
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Lennards ? S Rooke and Denny? 
Caſe. $3 Caſe, 8 


tyere dwelt, &c- ſhall not be taken from thence by Capias, d Aral 
Billing. London is not in the Book of Doomeſday : Moile, They make 
Pꝛateſtation ina Writ of Right Patent: Littleton, That is uſed in 
places, and at this day in Exeter: And by Clench, Ik a Tenantingy 


cient Demeſre levpeth a Fine of his lands, then he ſhall not have the wit, 


ledge, untill the Fine be reverſed, Quod fuit conceſſum: Af the Lung, 
Pannoz in ancient Demeſne, purchaſeth all the Tenancies, the " 
viledge is gone, which Coke denped. The Cale was adjozned, 


Trin. 23 Eliz. Inthe Common Pleas. 
CCXLI. Lennards Caſe. 


[ N the Caſe of Lennard, Cuſtos Brevium, who was Plaintiff in an an 
of Treſpalſe fo; bzeaking of his Cloſe ; The Defendant pleaded, Thi 
William Heydon was ſeiſed of the lands, and enfeoffed him: Au en 
Ne enfeoffa pas, the parties were at iſſue; and it was found by ſpeciall Wk 
did, That the laid William Heydon was ſeiſed, and leaſed the Lanys 
Defendant foz years ; and afterwards he made a Deed of Feoffment 
ſame Leſſee of the lame Lands in Fee, by the wozds of Dedi & c 

a Letter of Attozney within the ſaid Deed, to make Livery to the Lyf 
and the Deed of Feoffment was delivered to J. to deliver the lange 
ſaid Leſſee, who delivered the ſame accozdingly : The Leſſee delivereath 
ſame to the Atozney named in the Deed, who made Ltvery acc 

And it was moved by the Councel of the Plaintiff, That upon all thi 
ter, here is not any Feoffment : And by Walmeſley, Serjant, 

ſo delivered, tooke its effec pzeſently as a confirmation; and then fl 

ry and Deifin comes too late; fog as ſoon as the ſaid Deed was 
tothe Leſſee foz years, the Law gave to it, its operation to this eus 
veſt the Fee and the Freehold in the Leſſee by way of confir 

koz that, Littl. 532, 533. But the whole Court was of a contrary 

foz it is in the election of the Leſſee to take the Conveyance as a Feel 
oʒ as a conſtrmation: And here it appeareth upon the Deed, that the num 
both parties was, That the Leſſee ſhould take by way of Feoffment, avs. 
of confirmation; foz other wiſe, to what uſe ſhould be a Letter of Nl 
inſerted in the Deed 2 And here the Leſſee hath liberty to make his 
how he will take ; either by Feoffment, oz by confirmation, which 

be bath determined by the acceptance of the Livery: And by 

tenant in tatl be diſſeiſed, and makes a Charter of Feoffement,andW 
the ſame to the Dilleiſoz, who delivers the ſame to the Attozney, W 

the Charter, who makes Livery accozvingly : here is a good Ferm 

a diſcontinuance; and afterwards, after many motions made, and 

to ſhew cauſe, Judgement was given, that the Plaintiff Could v 


Trin. 28 Eliz, In the Common Pleas. 


CCXLII. Rooke and Dennys Caſe. 


1 N an Agton upon the Caſe, by Rooks againſt Dennis, foz mils 
Plaintiffs Yozſe, by occaſion of which miſuſe, the ſaid Nan! 
blind of one eye, and gall-back'd, the Plaintiff counted, That the ww 
was ffolen by thzee Felons, after whom the Plaintiff made frech! 
that the Felons were appzehended, and attainteb at his ſuit bein 
Windam : and that the ſaid Bozſe come unto the her.vs of the 
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whomiſaſed it, Ur ſupra: The Dafetid 2 3 

Attaiader of t fendant ſaid; that (befoze thut; 
WA his I Felons , the ſatd 1 rent n and the Wo te 5 
Jain is holden vy the vr whith Pannoz he hay: waife and the ſaid , i af x 
freſh ſait, ne ar that the ſame wis no Plea —.— &c. ſo (4 J 
tit, hepzoperty of the Plat he Plaintif hath dectaced z ln b Fray oo, 47%, 
that miſu'er of the — 5 — * pn Yojſe' was — — He bg. by 

4 . Ida 5 | 

30zentent was gi ven foz the Plaintiff — ANN lveth : and 
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Hill, 29 Elin. la che Kings Bench. 


Ccx lu. Pretiman ond Cookes: Caſe 
5 ExeRtio jone firmæ, The Caſe | We toe 499 fl n 472 ON ein 
Lon pefſaages in Bur e wu: That one Hawkins was ſeiſed 4 . 12 
Jun, daughters; and by his Will vine, Robert. a fon, and Clitiftan g gs 
5 | ' : nan * & 
llt the remainder of one of — his three Beſſaages to his — 41 4 
_ of another of them fo 8 = = and his heirs, and the N 199 
aver of the third Mellua ughter, and her heirs ; 
a ge, to S; and 
_— willeth, That if any of his Ty Hs 1 and her heirs: 
: pho body, that then the other farviving, — 1 — 
agutem, betwirt them equally to be divided; — ſhall have, Totam 
on 5 the daughters dyed, having iſſue — 22 der, the 
ſer urviving, entred into the whole . on dyed without 
ml - * held in the land as tenant by the Curt —— and 
. ——— 
| newer e illge of the other dau So 
ta de Fe I: Bop hoaid, that the Detiſe — ts > 
0 e Fee dath not veſt in them, koz it is in — — 
lar ; but when one lur vi beth. then he ſhall —— which ol them 
4959 3 Totam illam partem, goes as — — toy tile, but in 
winder fa the s. A; tenant fo2 life, the — 8 5 
0 right heirs ol A. A. grants, Tomm in tayl) the re- 
1 and the Gꝛant includes the whole; atum ſuum, both the 
— of W ard, (uppoling the r aviſh ce 41 E:3. Fitz, Br, 541. 
th nat Ca tag um ad ipſum pertiner, and ment. of tmn nanghters; 
| p Maritagia b tt 3 dif was challenged, becauſ; » 
"TEIN ee been The 
H. 28 Eliz. the Caſ A. that he hath a Fee-Empte:: ' 
; e between High ple: re the 
hat f they had by this Deviſe a Fe t: 4 
A them ev Fee all with a F fi 
ths Hem 'everally in the Pelſaage to — — mple, Prpectant, 
wk es hath an @ſtate-tayl in t em llmites: - Galding;:Tach 
dah without an fo- life in t he P2Cuage, ta them deviſed 
le vi, te —— — the 
fin Ne, as bat, (hill have; foz here are * — — — rpzefly, anz what 
with, de. Ser ACCO2DING to Littleton) imperpetuum 20s mbich na impnst a 
enk. 3. od Terminum n; 02 ta do whabhe will 
In 2ds, of which n * qui prætertitc: but here 
1 to the w o kurther conſt cudion can b are 
Oer, then if he os Totam illam partem, the lame t — _— 
bin who furvie,. ſaid, Partem ſuam: Ad he ſatd th 4 ron urs 
Gai nothing. & 17 there onght to be two to take * th eng - og in 
"4 cp all accrue to the (nrvivoz; foz the ka dy yd voz, 03 
irt t os dividen. and that which accrues b Soak ooo was 
ben it th — iſe nothing bill accrues And CR 
delc tho itn Ay not-for-- 
end to the iſne of the _— who is dead, and to. 
the 


n _ 


Huriſtons > Gomerſal and Gomerſals) © 
Caſe. [ Coſe. 1 


—— 


the ſurviving daughter, and they ſhall be tenants in common 
joynt-tenants. Clench, Theſe wozds, Totam illam partem, gagh 
houſe, and not to the Eſtate in it, which Shute granted: Jp 
daughters hadſurvived Robert, they ſhould hate Fee in the heulen 

not by the M till, but by delcent ; and this De viſe {hall not take een 
wile, and the De viſe as to that is void. and then the Common Lewe 
place, and that is, to beſcend ta the iſſue of the one ſiſter, and theſiy 
üſter: And here the ſur vivoz hath but an Eſtate foz life in then 
Robert, and then by the death of Robert, the Fee-ſimple accruing toe 
viving ſiſter, the moyetie of her Eſtate fo life is extinct. And it one 1 
daughters had dyed withont ine befoze Robert, the houſe of ſuch da 
had come to Robert and the other ſiſfer, as coparteners; foz the ſon 
hade all the Fee, and a moyette of the ſame executed, and a moyetis; 
pedant, and the other ſiſter ſhould have a moyctie foz life, and ſo t 
viſe not void. And afterwards Judgement was given againft the hidhin 
of the ſurviving daughter. | - 


bs 
3 
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Hill, 29 Eliz, In the Kings Bench. 


CCXLIV. Hurlſtons Caſe. 


Urlſton bzought a Writ of Error againſt the Queen, upon a Jifbls 
given foz the Queen, in the County Palatine of Cheſter: 
moved -by Gawdy, the Queens Serjeant, that the Writ vid pat 
be ought to ſue to the Queen by Petition, which ſee 23 E. 3. 22 8 
Errorcannot be granted, Abſq; ſpeciali gratia Dom. Regis: See alli g 
And the caſe was, That Judgment was given foz the Queen in a $ 
toreverſe the Patent of the Conftableſhip of the Caſtie of Cheſſi 
him in Chefter, there are many Courts; Kings Bench, Common 
chequer,Chancery: And here a Judgement oz Decree in the Chance 
be reverſed, but by Parliament; and ſo he conceived of a Judgeme| 
in the Chancerie at Cheſter, and it cannot be reverſed in the Kings 
Alſo they have a cuſtom in Cheſter, that they may reverſe within 
Months the Judgement befoze. Clench, There needs no Petitiug] 
the Patentees claim'from the Queen ; and whether there be Ein 
the Queen is not pzejudiced : Coke, There needs no Petition, fc 
paſt, tos the Queens Attozneys hand is to it; 11 Eliz. In one Haus 
a Writ of Error was bzought againſt the Queen; and they were <> 
to ſue to the Queen by Petition: Coke, In the Exchequer, If 
nious Judgement be given foz the Queen in a Bill of Intruſion, 
ſhall have a Writ of Error againft the Queen without any Petition.” 
the caſe of one Eliz. Mordant, 15 Eliz. the bzought a Writ of EH 
verſe a Fine, levyed by her, during her minozity, againſt the Que We! 
the pzocceding in it was ſtayed, becauſe ſhe had not ſued to the “ 10 
Petition fürſt: Wray, Pany Outlawries habe been reverſed by Er "ay 
out any Petition, and yet in ſuch caſe the Queen hath an immediate 1 4 [room 
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Kan Account, The Plaintiff charged the Defendant as Ball by of 
Shop, Curam habens, & adminiftrationem bonorum : The Þ 44 
anſwered to the goods onely, and ſatd nothing to the Shop ; Taufen i ee 


_” 
- 1 : 


ET _ Gomerſall ad Gomerlalb2 
Caſe. 


Neg watter$03 Eco) in arreſt of Judgement : As 14H. 4. 309, 310. 


charged another as Bailiff of his honſe, Er Caram habens bonorum in 
<extentiv® ; the traverſe was, That he was not Bailiff of the houſe, Pro 
1 


chi is good, and goeth to all, but he cannot anſwer to the goods, and ſay 
he houſe : See 49 E. 3. 7. Br. Accomp. 21. A man wought an 
againſt one as Bailiff of his Pannoz, Habens Curam, of twenty 
aun Cows, and certain quarters of Cozu: And by Belknap,” If he 


mno2 and no goods; yet he ſhall account foz the Bannoz, and it 
no Plea, to ſay that the Plaintiff ſold him the goods without tra- 
wiſigggwithout that, that he was his Bailiff to account render: And as to 
he may ſay; that the Plaintiff leaſed the ſame to himſelf foz 

without that, that he was his Batliff : Another exception was taken 
um Lhat the Plaintiff chargeth him with moneys, Ad Merchandizan- 
(an; Ans he traverſeth, that he was not his Receivoz denarior. ad compu- 
un pro ut: and ſo he doth not meet with the Plaintiff, and ſo it is no 
ſue. 112 it is not helped by the Statute of Jeofailes, 32 H. 8. but miſ⸗ 
Aung of iſſue is helped by that Statute, 19 Eliz. W. an Attozney'of the 
Connon Pleas, did charge another Attoany of the (ame Court of Pleas, with a 
Conant to have thꝛee years board in marriage with the Defendants daugh- 
tx; and he pleaded that he did not pzomiſe two years board, and ſo iſſue 
1 ned and tried, and the lame could not be helped by the Statute, be- 
ale-it was no iſſue, and did not meet with the Plaiatiff : o, Af ons 
une with, Debet & detinet, and he anſwers to the Detinet onely, it is 
and therefoze it is not helped by the Statute. Ja 29 H. 6. In 

fo; entring into his houſe, and taking of his goods, the Defenvant 
nale Noa intravic, and the iſſue was tried, and damages given ; and be- 
taking of the goods was not alſo in Hue} all was void, 4 E. 3. 

not account by parcels, becauſe the Action is entire: Dee 3 E. 3.8. 

ck of Entries, 202. A Pieſident, 14 H. 7. That the Uervic'was 
Aa and did not go to the whole, and therefoze was vold. Hele Derjeant 
um: And as to the firſt point; he ſaid, That there is a caſe in 9 E. 3, 
235. where the Plaiatiff chargeth the Defendant in account as 
Mel his houſe ; and that he had the adminiſtration of his goods; viz. 
Furtyſacks of wooll; and upon iſſue joyned, the Jury found, that he was not 
Bull of his houſe ; but they farther finde, that he had received the fourty 
i wooll, to render account of the ſame ; and the Plaintiff in that 
nehm Judgement fo2 the ſacks of wooll; Although there was no Uerdict 
buy atze honſe : Dee 5 H. 7. 24. Where, If a Jury be charged with 
all ices, and the ane of the itunes is found, and the other not; that the 
Mues no diſcontinuance 3 oz if one of the iſſues be viſcontinuep, yet 
SMUcontinuance as to the whole. But admit the ſame be not helped by 
"mon Law, yet he ſaid, Jt is helped by the Statute of 32 H. 8. of 
Ws; which is, Noa. obtant. diſcontinuance, 103 miſcontinuance. 

= 10 the ſam: parpaſe; And he (aid, that the Books bekoze cited of 
end 49 E. 3. are not ruled, noz the caſes there adjudged ; in the one 
Wile Defendant pleaded, That the Plaintiff gave the goavs unto him, 
ane ther Brok, that he ſold the laid goods unto him, and demanded 
mit ofthe Action: And he laid, That it is no good anſwer; foz; they 
Conely b:faze the Auditozs, and not in an Agion apon Account 3 
Int t he ſaid, That although the Uerdic be keund but kfoz part, 
e gen, koz no dun ges are to be recovered in an Account: An 
| dune. it is true, If one iſſae be found, and not the other, and jopat⸗ 

| Wages de given; the W:roic is not good foz any part, but if ſeverall 
given, then it is good, as it is ruled in 21 H. 6. Coke, 26H, 8. 
ep auintick cannot declare generally of an houſe, Curam habens, 
aun catio gem bonorum; bat he muſt A lag: Twenty * 
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of Coan; oz the like, &c. In the pzincipall Caſe, it is a joynti 
but one fo2 the ſhop and goods; and he anſwers unto one onely; by 
toanſwer to all, oz elſe it is no anſwer at all. But Coke fannyant 
thing, viz. That there is a thing put in iCue which is not in the 
found, no touched in the Werdic, and that was the Uer dic or ally 
kound not to be good, and it is not helped by the @tatute of 32 
Jeofajles: J grant, that diſcontinnace are helped by the Statute of 3 
but imperfect Ucrdias are not helped thereby: It was a great Cu 
in the Exchequer Chamber, and it was Braches Caſe : An inte 
was againſt Brache, foz entring into a houſe, and an hundzed acres 
inStepney ; Ye pleaded, Not guilty, The Jury found him guilty! 
hundꝛed acres, but ſaid nothing as to the honſe ; upon which a Writ of 
was-bzoucght, and Judgement was reverſed : and he ſaid, it um n 
continuance, but no Uer dis foz part. Daniel, That was the vefagl 
Clerks who did not enter it, and it hath been the nſage to amend the 
done by the Clerks in another Term: All the Juftices ſaid, Ther 
if the Poſtea be bzought in and not entred; but here it is entrevinth 
in this oem: Daniel, Where I charge one in Account with 
the hands of ſuch a one, and ſo much by the hands of ſuch a d 
there be but one Abſque hoc to them all, yet they are as ſeveral 
The Court anfwoered,/''Not ſo, untette there be ſeverall ius 


- every one at them; But by Gawdy, Juſtice, If there be ſeverallil 


the one be found; and the other not, no Judgement ſhall be gien: 
Juſtice, Au the pꝛincipali Cale, It is not a charge of the goods, but 
of the ſhop, therefoze that ought to be traveren: Shure Juſtices 
verſe of the hop atem is not good: Egerton the Queens Wolle 
What the Books might be reconciled, and that there needed not a 
tothe goods, fo; the Tra verſe of the hop, Pro ut, is an anſwer to 
nowhe takes iſſue upon the gosds onely, which ine is not warran 
Declaration; and he ſaiv, That if one charge me as Bailiff 8 
ad Merchandizandum, J'ſhall anſwer tog the increaſe, and ſhall be 
foz my negligence ; But if he charge me as his Receiver, ad 
dum, -J'Qhall not be anſwerable, but foz the bare money, oz Wil 
was delivered. "3k 


CX. VI. Mich. 29 Elia, In the Common Pleas) 
* | 0 kc 
N Treſpale foz taking of goods, the Defendant juſtified, as . 
| J. S. The Plaintiff by Replication ſaith, That the Defen uy, 
his Cattell of bis own wong. Abſque hoc, that he is Bailiff to 1. I 
by Anderſon, At ane hathj good cauſe to diſtrain my cattell, and a f 6 
his own head, without any war rant oz authozity takes my goods, nl 1 
vant oz Batlick to another, and J bzing treſpaſſe againſt him hs f 
cuſe himſelf- by ſaying, that he did it as Bailiff, &c. top ance. 
treſpaſC0zz. but if one do diftrain as Bailiff, although that it 
not Battick, it afterwards, he in whole right he juſtifies aſſent 
ſhall not be puniched as a Treſpaſſo2; foz this aent hall have r | 
the time of the diſbreſſe taken, which Periam conceſſit, and alſo R 
diſtrains, and being asked fo what cauſe he diftrains, and he aſſign 
which is not ſyfficient, and altt wards an Action is bzdacht again 
may ava the diffrelſe foz another carifc, 7... 


py | _y 


n 7. 
+ 
., 


g — 2 


Caſe. 


ccxl vn. atich, 29 Ela. In the Common pleas. 


i 24 160459 5 eb ard 9945+ 24 155 6 LET | | 
cet nd; That the Queen gave lands in tail to hold in Cepice, 
ermards granted the Reverſian : Windham, In this- caſe the 
Lore is not incident to the Me ver ſian, unt is in reſpeg of the perſan;, and 


n the Lenure-in Capite doth remain; and the Dane all holy of 


is in groſle ; and alla the Gzantee of the Reverſian, ſhalt hold of 
in in Capite z and ſo, two Tenures in Capite foz the ſame f 

8. Dyer, 4. Ak the Queen im this cauls. han reſerved a Rent 
Gift in-tatl, the ſame ond go with the Reber los. 


e Mich. 29 Elin. In the Kings Bench. 

Nl amen rt | 

©. + CCXLVJIL Dighton «xd Clarks 64/6 

041.418 2 r. . 1 

oa bzought Debt upon a Bond, the Condition of which was; That 

[whereas the Plaintiff was in quiet poſſeſſion of ſuch landa, — 

S voz J. B. n J. G. vin nat diſturbh the Ptaintitt᷑ in his poſ- 

fly of the dad lands by any indirect means, hut by due courſe of Law, 

bet then, 8c; that IDefenvant pleaded, That neither J. S. no J. D. 0: 

raurb the Platntick by any indirea means, bat by due tourſe of 

e which there was a demarrer. . Godfrey, The Plea in Bar is 
WW fo; there is a Negatira pregnans, (ſcil.) a Negative mich im- 
lirmative: dee 21 H. 6. 9. In a Writ of Eutrie, Sur DifleiGn, 

dant ſaith, ThWthe Demandant by his Deed, after the Darrein 


nn , did confirm and ratifie the 2 of the Tenant, cc. The 


mandant laid, Not his Deed after the Darrein continnance ; and the 
vs holden to be, Negativa pregnans ; er mazg there, and ſee alſo, 
. And ſee farther, 39. H.6.8. and 9. Another Exception was 
Ache Plea in Bar, becauſe he hath pleaded, Chat neque J. S. neque 
JG. had diſturbed the Demandant by any indirect means, but- 

due courſe of Law, and that iſſue cannot be tried; not by the Conn- 

y cannot know what is a dus caur ſe of Law; and by the Court it 

Wnngt ko the Defendant hath not certainly: ſhewed by what due 
n Law the Demandant hath been viſturbed, which ſee 22 E. 4. 40, 
I The Lozd Liſles Cale. In debt upon a Bond, the Condition was, 
the Defendant befoze ſuch a day, 'oz any other fag him, and in his 
ume te B. and there ſhew unto the Plaintick, oz ons of his Councel 
Ao, a ſuffictent and »lawfnll diſcharge of an Annnall Rent 
wo platntif claims out of tw2 houſes of the Defendant in B. afoze, 
eden the ſaid Bond ſhall be void; and the Defendant laid, Thit 
SAP aligned, contained in the Condition, that A. and B. by affign- 
We Defendant cams to B. and tendered ta chew to N. and W. of 

Ras Councel, a ſufficient diſcharge of the ſaid Annuall Kent, and 
SN) refaſe to ſee it, upon which there was a demurrer in Law: and 
was given foz the Plaintiff, and that the Plea was no Plea z 
> Defendant ought to have chewed in his Plea; manner of di⸗ 
LEN would have chewed, as a releaſe, unity of polleſfion, 8c.” But as 
Mu pere; It the Plaintiff ſhall traverſe the Plea in Bar, the tCne 
PM cannot be tried; foz the Jury cannot know which is a lawfall 
un diſcharge, but the ſame Call be tried by the-Court ; fo2 if the 
2, *had tendered to the Plaintiff a diſcharge, by unity of poſſeſſion, 
6 motknow if it ve a ſuffictent diſcharge : and as the Plea is 
ig not chewed what diſcharge he would have ſhewed 2 the = 
' ouncell ; 


— 


Courtney and Kelloways 2 
4 Caſe. | N | 
Councell; and therefoze we cannot judge of the fame: If ene e . 
plead a ſufficient Plea befoze ſnch a vay, in luch a Court, in ut fic 
it is not ſoſficient that he hath pleaded a ſufficient plea, but hes * 
what Plea he hath pleaded, ofherwile the Court cannot judge 
be ſaffictent oz not: Vid. 35 H. 6. 19. and 37 H. 8. Br. Cad! 16%. 
a man will plead that he hath ſaved the party harmleCe, he ounht te 
how. Shute, Juſtice, and Clenche, Aaſttce, If the Defen ton 
Not diſturbed by any indirect means, ſuch a Plea had been g 
Gawdy, Juſtice, If he had pleaded,' Not diſfurbed, Contra forma 
tionis ptædict. it yad been a good Plen; In a Writ of Entrie, Ne din 
contra ſormam Statuti, He did not alien within age, 1s a Negatise 1 
but the party maylay, Ye did not alien, Modo & forma; all the part 
Plea which comes after the But, is fur pluſage, and Negatian! awdy, 
Plea which is pleaded with all the wozds of the Condition intirely. Cas 
The Cale put by Godfrey, 22. E. 4. differs from_the Caſe at Bat 


— 
— — 


there he plcaved all in the affit mati be, therefoze det a Caſe 
plead ſpecially ; but in the Caſe at Bar, all is in the Negative, 1 
Caſe ſuch ſpeciall pleaving is not neceCary. - Jf J be baunden the 
not go out af Weſtminger-ball untill night, but tarvy in the Hall 
In an Acion againſt me upon that Bond, J may plead in iiſder 

J be bound upon Condition, That J will not return tu Ser jeante in 
rec wax, but by St. Giles, J ſhall plead, in totidem verbis: Godireyy 
thoſe Caſos, foz the matter which tomes after the But, is triavie wth 
frey, but ſo it is not in the pzincipatt Caſe: Clenche, But, is b 


ſurpluſage. and if that, and all which follows had been left aut, K 
well enough. It was avjozned., „ 


* m 


Mich: 26 Elix. In the Common Pleas, * 


„ CCXLIX, Courtney and Kelloways C, 


_—— 


—— bzonght an'Acion upon the Statute of 5 Eliz. conc u 
jury-againt. Kelloway, and declared, That where Bir Gas 
had heretofaze bzought an Action upon the Caſe againſt the nowp 
ſlanderous wozds;:;viz;- becauſe that the ſaid now: Plaintiff-hadi 
that the ſaid dir Gawen had had the Pocks, To which Declaration; 
Platntiff had pleaded,” that Kelloway the now Defendant, repo! 
ſaid nomwPlaintif,; That he himſelf, i. e. Kelloway, bad hcrets 
the ſaid Hir Gawen of the Pocks, Abſque hoc, that he ſpake them 
his owa head; upon which they were at iſſue, any the ſaid Kev 
pzoduced as a witnefſe'on the part of the ſaid Courtney; andtif 
loway, upon his oath; depoſed at the triall of the ſais iCue,; N 
had repozted to the now Plaintiff, Chat he himſelf had healed! 
Gawen of the'Pocks;- foz which the Jury found foz Gawen, ang 
greater damages in reſpect that they found, That Courtney {p 
wozds of his own head, Sc. and not of the repozt of Kelloway. 
opinion ol the whole Court, that the Plaintiff chauld have this A 
notwithſtanding that, that oath doth not trench much unto 
pzoof,' oz diſpzoof of it, yet becauſe that by reaſon of that oak 
habe aggravated the damages, the Action doth lie, as in caſe of 
bzeaking his Claſe, and ſpoiling his graſfe, the Defendant plea by 
and at the triall ot the iſſue, a witneTe is pꝛoduced on the Pl 
who depoſeth upon his oath, That the land where, &c- was ſol 
that it was ready to be mowed, whereas, in truth, none, 02 ber 
was there growing, yet if the Jury finde upon other evidence t 
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— Holland and Drakes) 


Caſe, 
1 occaſton to induce the Jury to tar the greater damages: 


wich the Court granted. 


— ——— 


Iich. 26 Elis. In the Common Pleas 


CCE. Holland and Drakes Caſe. 


gan bjectione firmz, bzought by Holland againſt Drake, and five others ; 


| d, Not gailty ; the other five, Quoad 20 acres, pleaded, 
Aar alſe; and as to the reſidue, that long time befoze that, Andrews 
Plantitf) had any thing in the land; That Hen. Lo Cromwel 

was hm, and leaſed the ſame to them foz two years, and afterwards 
| Reverſion to Andrews, to whom they attozned; Andrews with⸗ 
entred upon them, and leaſed to fhe Plaintiff upon whom 

n entre, as was lawfall foz them to do, The Plaintiff by Replicati- 
long time befoze the ſaiv 03d Cromwel had any thing, &c. 

t was ſeiſed, untill by the laid Loz3d Cromwel difletſed, any 

Defenvants, Ut ſupra, and granted the Reverfion to the ſaid 

un with attozument, who entred, and leaſed to the Plaintiff who en- 
i ws poſeCed, untill- by the ſaid Defendants ejected, Modo & 

uro ut, &c. And upon this Replication, the ſaid five Defendants did 
(Law. It was argued, That the Plaintiff in his Replication, 

parted from his Declaration; oz by his Declaration, he bath ſup⸗ 

to be ejected by all the ſix Defendants ; and in the Replica- 

That he was poſſeſſed untill by the ſaid five Defendants, whs 

Fir he was ejected; ſo he hath departed from his Declaration in 
nner of the Ejectoz& foz he ought to have ſatd, untill he by the ſaid 
fie; adalſo by the ſatd Drake was efeited: as 12 E. 4. 6. in Treſpaſſe 
nuCatrie upon the Statute of 5 R. 2. againſt I. and E. I. died pendant 
thWiie, and E. pleaded in Bar, and the Platatiff did reply and concluye, 
ay he ſciſed until the ſaid E. Simul cum dicto: J. named in the 
upon the Plaintiff, cc. But the opinion of the whole Court 

[tothe contrary ; foz here in the Caſe at Bar, Drake, by his ſe- 
which he hath jopned with the Plaintiff, upon Not guilty, is 

umn the other five Defendants; and then when they plead in Bar, 
ought to reply to them without meddling with Drake, who 
uSſeverall Plea, and iſſue jopned upon it, is a ſtranger to them; as if 
ide had been the only Defendants : But if he had nat replied to 
ik Drake had made default, oz had dyed after the Writ bzought ; as 
utheCaſe befoze cited of 22 E. 4. there he ought to have replted, as it is 
«nM: do iu an Ejectione firme of twenty acres, The Defendant, as to 
pleads, Not guilty; upon which they are at ine; and the 
PT teplics, and catches, as to the other ten acres, and ſo was he poſ/ 
Sail by the Defendant of the ſaid ten acres he was ejeded; thts is 
age peaking of the other ten acres, upon which the generall iſſue 
And the Court was tend to have given Judgement foz the 
but they looked upon the Recozd, and ſeeing that one iſſue in 
Mn was to be tried between the Plaintiff and the ſaid Drake: And 
Nee Plaintiff offered to releaſe his damages, and the iſſne joyned, 
"IM Judgement ag 1inft the five Defendants who had demarred ; pet 
uo cleec of opinion, that no Judgement chauld be given upon 
bid Wemurrer, untill the (iid iſſa2 wis tried; koz the Action is an 
92 „ia which CT iſe the poſſe.ſizn ok the land is to be reco- 
ud it may be, foz any thing that appeareth, That Drake, who 
10 Wed the generall (C12, hith Title to the land, &c. But - = 
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. hav been un Action of- Treſpaſſe, there in ſuch a 7 


upon releaſe of damages, and the iſſue jopned, the Plat 
Judgement pzelently. 


Mich, 26 Eliz, In the Kings Bench. 
CCLI. Frenches Caſe. 


was pzeſcnted befoze the Coroner, That john French was 

155 and that certain goods, of the ſaid John French, were in 1 
of J. S. and this pzeſentment was certified into the nen 
which Pꝛoces ined foʒth againſt the ſaid J. S. and continue 
Ontlawed. And now came J. S. and caſt in his Writ of 
the ſaid Outlawrie, and aCigned foz Erroz, becauſe that in 
upon which he was Dutlawed, there is not any addition g 
LS. Aud at the firft, it was doubted; Af upon that pzeſentm 
Outlawrie did lye: and Ive, one of the chief Clerks of the 0 
ſaid to the Court, Chat ſuch Pꝛoces in ſuch caſe did lpe, 
could chew five hundzed pzeſidents to that pur poſe. Another un 
moved upon the Statute of 1 H. 3. 5. of Additions: Jf this Out 
the Statute afozeſaid , onght to be reverſed foz default of Ay 
much as the ſaid Statute ſpeaks only of. Outlawries upon ozig ry 

perſonall Actions, Appeals and Inviaments; But it was agreed by 
Coutt, That as to this purpoſe, the pzeſentment thould be ſ 
Law Wan Indictment, and afterwards the Ouclawrie ag L 
reverled. 0 WI 7 


CCLII, Fr, 26 Elia. In the Kings Bench. 


F foz thirty years was made by Yusband and Wiki 
ong ſhould live, and if they dye, &c. That the land ſhe 
A. thei. 1 the term afozeſaid, And it was holden be Was 
That if the Yusbany and Wife do dye within the term, that ths 
bave the land, De novo foz thirty years ; But Gawdy was of « 
be ſhall a it foz ſo, many years, en akter their death heath 
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Mich. 26 Eliz. In the Kings Bench. 
CCLIII. Coopers Caſe. 


Nan Ejectione firmæ, The Caſe was, That the husband a 
right to enter into certain lands in the right of the wife; an 
Leaſe foz years is wzitten in the name of the Yusband and Mile 
foz to try the Title; and alſo a Letter of Attozney to B. to en 
land, and to deliver the ſaid Deed of Leaſe to the ſaid A. in the nil 
Pusband and Wife, and as well the Wetter of Attoznep as the al 
Lcaſe are ſealed by the ſaid Husband and W fe with their ſeals, 
and delivery is made acco2dingly ; the ſaid A. enters, and upon G 
bzings an Ejectione firmæ, and the whole matter afozeſatd was foul 
ctall Uerdic; and the Plaintiff had Judgement to recover, foz8 
matter found by Uerdic, i. e. the Deed of Leaſe,and the Letter 06® 
do maintain the Declaration well enongh ; and here is a Leas 
Yusband and Wife, accozding to that, the Plainiff pipe decide WF | 
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CCLIV. Alicb. 29 Eliz. In the Kings Bench. 


gan Adion of Treſpaſſe foz bzeaking of the Plaintiffs Cloſe, and killing 1 5 5 
Lianen Conies there; the Defendant, as to all the Treſpaſſe, but to T6 . 
the of the Conies, pleaded, Not guilty : and as to the killing of the? 77” 7 
tid Conies, Be ſaid that the place Where, is a Heath, in which he hath TE 1 
of paſture, and that he found the Conies eating the graſſe there, Sock, 29. 
phe killed them, and carried them away, as it was lawfull foz him to do: 
, Although Conies be,Ferz naturz, yet when they are in in-grounds, 
acedto ſach a pꝛopertp, that if they be killed oz carried away, I 
an Action oftreſpaſſe; Vid. 43 E. 3. 24. And ik a Deer be hunted 
in a Fozreſt, and afterwards in hunting it be dziven ont of 
and the Fozreſter doth follow the chaſe, and the Plaintiff kill 
in his own grounds, vet the Fozreſter may enter into the land of 
and re-take the Deer, 12 H.58.9. And although the Defendant 
in the ſoil ; pet he cannot meddle with the wood there,noz with 
land. no2 with the grafſſe, otherwiſe then with the feeding of his cattel, 
but a faint intereſt ; And if he who hath the Freehold in the land, 
an Action of treſpaſſe againft ſuch a commoner foz entring inta his 
wn, the Defendant plead, Not guilty, he cannot give in evidence that he 
mmmon there: And it hath been late adjudged, That where commoners - SC. 129 
pits a the Lozd hath nſed to put in ſuch a paſture but ſo many 
ſs, that ſuch a pzeſcription is a void pzeſcription : It was argued on the 
ihn he, That the owner of the ſotl, hath not the true pzoperty of the 
Canis in him, but a kinde of pzoperty: And ſee F. N. B. 86. and 87. 
ſum fregit, & 20 Cunſtulos cepit: Againſt a ſtranger he may have 
alan, but not againſt the commonner,becauſe he hath wꝛong in his com- 
manbythe feeding of the Conies there; foz although he hath not an intereſt 
i heſoil, vet be hath an intereſt in the pzoftts of it, and a commoner may 
haun the beaſts of him who hath not right of common foz damage-feaſance, 
uit books are, 4 H. 7. 3. 15 H. 7. 15. and there the commoner hath not 
wWremedy, if he cannot enter and kill the Conies, fo2 he cannot take 
hendamage-feaſance, naz can impound them; koz no Replevin lyeth of 
: It the owner of the ſoil ploweth the lands, yet the commoner may 
nn his cattell, claiming his common, and he may well jufkifie the ſame, 
ie the wꝛeng beginneth in the owner of the ſoil. At another day, the 
Caſe was moved again; and then it was argued by Coke, and he ſaid, The 
wit is; Whether a commoner having common of paſture, may kill the 
which are upon the ground; and he argued, That he might not. 
And firſt, he ſaid, It is to be conſidered, what intereſt he who hath the Fres- 
max ha ve in ſuch things as are, Feræ natutæ; and then what authozity 
| r hath in the ground in which he bath common. As to the fir ſt 
5 dau he laid, That although ſuch beaſts are, Ferz natutæ, yet they are redu⸗ 
a pzoperty when they are in my ground by reaſon of my poſſeſſt, 
MJ then have of them, that A may have an Action of treſpalſe agatn(f 
As laketh them away: as is the book in, 42 E. 3. If one hath Deer in 
k, and another taketh them away, he may have an Acton of Treſpalle 
Waking of them: See 12 H. 8. Ik a Keeper 02 Fozreſter follow a 
which is chaſed out of the Park oz Fozreſt, although he who haatethy 
me the Buck in his own ground, yet the Keeper oz Fozreffer map 
A into his ground, and ſeize the Deer, becauſe the p2operty and polleſ\- 
_ the Deer is pet in them by their purſuit: In 7 H.6.. It ts holden, 
141 {f a wilde beaſt doth go out of the Park, the owner of the ſoft haty 
Poperty in it; but upon the laid book, it may be well colleaed, 
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that while ſt it remains in the Park, That the owner of the Þ; 

perty in it; fo2 18 E. 4+ 14. It is doubted, whether a man can 
perty in ſuch things, which are, Feræ naturæ: But in 10 H. 7. 6 
holden, That an action of Accompt lyeth foz things which are, Ferz naw? 
and ſee 14 H. 8. 1. In the Biſhop of Londons Caſe, and 22 H. 6 59 "ths 
as long as ſuch things are in the parties ground, they arg in his pats 
and he hath a pzoverty in them; and in an Action brought fox then 
Writ ſhall be, Quare damas ſuas cepit, by Newton; And ſer n 
giſter, fol. 102. where an Acton was bzonght, Quare ducent 
ſuos pretii, & c. cepit. It hath been objected on the other ie Twas. 
Defendant hath common there; To that J anſwer, Admit he hath coy 
vet he hath not an intereſt in the foil ; foz he cannot meddie withth 
grafre, oz other pzofit ariſing of the (oil, but the interſt which the com 
bath, is anely the fceding of the graſſe with the months of his carte 1 

if he who hath the Freehold in the ground, doth bzing an Acton ag 
commoner foz entring into his land; If the Defendant pleads, Nat 

he cannot give in evidence that he hath commmon there; foz ſachevl 
will not maintain the iſſne : Dee 22 Aſſ. A commoner cannot take! 
cttell of a ſtranger to agiſt upon the common; und therewith agrees 
book of 12 H. 8. and ſo it hath been adjudged in this Court: God 
trary: And he argued, That it is lawfull foz the commoner tan 
Conies feeding the common: And he agreed, all the caſes which wer 
by Coke; and further he ſaid, That the owner of the ground had note 
ſolute, but a kinde of a qualified pzoperty in the Conies ; and therein 
books of 4 H. 6. and F. N B If a Writ of Treſpaſſe be bzot 
Cuniculas ſuas cepit, the Writ ſhall abate; and pet he hath a kinks 
perty, 02 a poſſeſſion rather in them. J grant that againſt a ft 
Plaintiff might have his Action fog killing of his Contes, but u 

the commoner, becauſe the commoner hath a wzong done unto. 
Contes, eating of bis common, and therefoze he may kill then 
though the cemmoner may not meddle with the land, becanſehe 

an intereſt in it; yet in ſome cales he may meddle with the polit. 

he may diſtrain the cattel of a ſtranger there, damage-feaſanceyWl 
book is in 15 H 7. J grant that it is not lawfull foz Tenant i 
kill the Contes of him who hath free-warren in the land. Foz! 
bzingeth an Action of Zreſpaſſe, Quare warronem ſuum intravit, & 

los ſuos cepit : It is no Plea fog the Defendant to ſay, That it is hi#? 
hold, See 43 E. 3. acco2dingly. In L. 5 E. 4. In Treſpaſſe, Quirwa 
ſum fregit, & Cuniculos ſuos cepit: The Defendant ſaid, That tie 
tiff made a Leaſe at will to J. S. of the land, and that he, as fer 
the ſaid J. S. did kill the Conies there, and it was holden a good Pe 
pet it is there ſaid, That by the grant of the land, the Conies 201 
but the reaſon of the book might be, as J conceive, becauſe the feeding 
land with the Conies, is to his damage, and therefoze, that he might 
fie the killing of them: and ſo are the books of 2 H. 7. and 4 E. 4 | 
have common of paſture in lands, and the Tenant ploweth up the 
{hall have an action upon the Caſe on the nature of a Quod permitti 

in 9 E. 4. If one hath lands adjoyning to my land, anc levyetha 

A may enter upon the land, and abate the Nuſance ; So if a mall 
my goods and carrieth them unto his own lands, J may enter there 
leize my goods: So if a Tenant of the Freehold plowes the W 
ſoweth it with cozn, the commoner may put in his cattell, and th# 
eat the cozn growing upon the land: So if a man do faifly im polis 
and put me in his houſe, J may juſtifie the bꝛeaking open of hin 
get fozth. In 21 H. 6. All the Inhabitants of a Town do peine 
have common in lach a field every year after Yarveſt, It one ham, 
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he halb Fceevold land, with the ſaid field ſowed, will not within con⸗ 
Winti gather in his co2n, but luffer the ſame to continue there of pur- 

| a tobar the Inhabitants of their common, The Inhabitants of the Town 
| their cattell into the ſaid field, and therewith eat his cozn, and he 
remedy foz their ſo doing; and he put the Que ſtion, M hat re- 
commoner thould have foz the eating and deſtroying of his common 

I cattel ſhould ha ve, foz that he can neither diſtrain them damage⸗ 
ate, nd impound them ? foz a Replevin doth not lye of Conies ; and 

te he ſatd, be hath no other remedy but to kill and deſtroy the Conies. 

2. and F. N. B. If the Lozd doth ſuchar ge the common, the com 

Eper have an Action againſt him; but in this Caſe he can ha ve no 

* * awdy, Jufttce, The commoner cannot deſtroy oz kill the Contes, 
nmap have other remedy : Shute, Jnftice, A commoner cannot 
rain the beaſts of the Tenant of the land foz damage ⸗feaſance, 
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ebe cannot take oz deſtroy the Conies which are upon the land, be- 
ay have other remedy; foz he may ha ve an Aaion upon the Cale, 
x fo2 putting ot the Conies upon the land, it the owner of the land 
wat ſufficient common foz the cattel of the commoner ; and afterwarys 
unt was given foz the Plaintiff. 5 | 
A * Lhe, 2 
5 Hill. 29 liz. Io the Exchequer Chamber. 
ur! 
Sawood, chief Baron of the Exchequer, bzought an Aion upon the 
againſt Burfton, and declared, That whereas Agoes Griffin was 
the third part of the Bannoz and Rectozy- ot Higham foz term of 
u demiſe of the Maſter and Fellows ol Saint Johns Colledge in 
lage, made to Worthington; and whereas John Sutton was poſſeſſed 
n rd part of the ſaid Pannoz and Rectozy by the ſamg Demitle ;- 
is John Palmer was poſſeſſed of another third part of the ſaid 
d Becozy foz:the-ſame-term, The, aid Burfton, 20 Aprilis, 
in conſideration that the ſaid Plaintiff,' Obtinuiſſet de prædicta 
mterminum ſuum afſurari ipſts Rogeto Manwood, and the Des 
,(fcil.) Unam medietatem dictz tertiæ partis dicto Rogero, & alte- 
edictatem, unto the ſatd Defendant, apud London, in ſuch a Ward; 
—_ querent. Quod ſi idem querens procuraxet dictam Johannem 
to and fell his third part, the one mopetie to the Plaintitk, 
W the other” to the Defendant foz 3 20 l. That the Defendant, ſolveret 
Nun pottionem inde, (ſcil.) 160 l. And licet, the Plaintiff. had pzocared 
WhiPalmer 2 2 Aprilis, an. ſupradict. to aſſent and ſelt the third part 
ml. to be paid the 3 Maii the ſame year, and the reſt at another. day ; 
Ale the ſald Plaſatiff was ready to pay his part, and offered the 
lan, (ſel. 1601. And licet, the ſaid Palmer was ready, and offered to 
ld convey his term afozeſatd, &c. Pet the ſaid Defendant, ſalverc.. . 
An gartem ſuam, (ſcil.) 160 l. Non fait paratus ſed;recuſavit) ſoʒ which 
#*WUner, Noluit vendere, his part oz interſt, be which the Plaintiff 
ed, &c. The Defendant pleaded, That after the Aſſumpſit, the 
u dio diſchirge the Defendant of the latd pꝛamiſe; upon whichithey 
eue; and it wis found fox the-Plaintif, who had Judgement to 
uon which Burſton bought a Weit of Error in the Huchequer 
And divers errozs were aſligned: 1 At is not chewed at What 
mot Agnes Griffia did begin: 2 The Leaſe of the Calledge 
obe be wiiting : 3 At is not Qew2d-faz-what term Palmer 
ed: 4 Jt is not ſh2wey at what time the Plaintiff had obtained - 
323%, Pp 2 the 
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the part ol Agnes: 5 The Aſſumphit is laid to be, Apud London n 
de Farrington extra, and fo apud London; and extra London 
pngriant : 6 Lhe Plaintiff hath declared, That the College zh 
to Worthington; and that A. and B. were poſſeſſed, Virtute di 
prædict. To theſe Ertozs, the chtef Baron put in his anſwer in 
As to the two firſt; they are in the recitall, and but matter of 
the conſideration, and not traverſable, noz otherwiſe matertall ( 
ledged foz the commencement of them, oz fo2 the Rent, but onelythe 
cf the term to come is ſufficient: As in an Aaton upon the Ca 
whereas the Defenvant was indebted-unto the Plaintiff, in un 
of money, amounting to 401. the Defenvant, in consideration ther 
miſed, &c. the Plaintiff needs not to ſhew any. certainty of the 
oꝛ other circumſtance, how, oz in what manner the debt did are 
gin; As in an Acton upon the Caſe, The Plaintiff declares 
as he hath married the daughter of the Defenvant,” the Defenbadi 
ſideration that the Plaintiff wonldaCſare'to his ſaid wife, land te 
value of 20 l. foz her joynture, as ſhall be adviled by the Counts 
Defendant, That he will pay nnto the Plaintiff 100 l. Aub 
Plaintiff hath made ſuch a joynture vf land in S. unto ſuch pe 
fo2 the uſe of his wile, by the advice of the Councel of the Defen 
Here the Plaintiff needs not to ſhe what manner ol Convey 
ſarance was adviſed ; foz it is ſufficlent, if the corfiveration rec 
pꝛoved in evidence with the circumffances ; but in pleading, its 
verſable, noz iNnable. © The third Erroz is mi : The four 
ſwered as the two firſt; foz it is but matter of Tecitall ; andi 
ration paſt and crecuted befoze the Aſſumpſit, and not at the tim 
Aſi and but an 'Anduction 02 Conveyance to the Þzomiſe 2 
matter is miſconſtried;-'foz there are two Mards of Farrington 
extra : infta the walls, and extra the walls, and pet both, 
and extra is to be referred to Farrington, and not to London; 
onght to be made a point after extra; as Farrington extra; Le 
ſixth is miſtaken; foz there is no Erroz in that:  foz/ the A 
ſeled; Victute dimiſſionis fo the oꝛiginall Leaſe is the vertut 
of the poſſeſſion ot the Allignee: But if theſe exceptions 
tertall; vet foz as much as the iſſue is not upon the Aſſumpſfit f 
confeſſed. by the Detendant, and by that the recitall, conſideration, 
the ſpectall matters confeſſed to be true: But the Defendant hath 
a new matter after the Aſſumpſit, a diſcharge of the Aſſumpſic'f 
charge is found againſt him, all the particulars in which thei 
aligned, are out of the book; and not the matter of diſc 
matertall : As in debt foz arreragesof Rent reſerved, a Leaſe: 
If thetinie and place of the making of the Leaſe be not ſet fozthi 
clarat ion, the Declaration is not good. But if the-efends 
later all matter; as releaſe of the arrerages, oz other ſuch „ nw 
the imperfections of the Declaration are waved, Nc. At another 
matter was argued again. There are thzee manner of conſideratio 
which an Aſſumpſit map be grounded: 1 A debt pzecedent 72 
be to whom ſuch a pꝛemiſe ts made, is damniſled by doing au 
ſpenvs: his lubour at the inſtance of the Pzomiler-, although 
cometh to the Pzomiſerz as: J agree with a Surgeon'to ture a 
(o is a ſtranger unto me) of a ſoze, who: doth it accozvingl 
babe an Aauton: 3 Oz there is a pzeſent confiveration; Set 
Exception was, becauſe the Aſſumpſit being lapd to pꝛocurt ſu 
which another had, i. e. one A. it is nat Hewed in the Declara 
That A pad ſuch aLeaſe, and if he had not any ſuch Leaſe 
cannot be My" confideration to pzocare it: Foz, Ex nihüe 
* f ä 
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Declaration is, That. A: wis pollelled of. a Leaſe fo vears, 
determined in Ann. 1606. without ſhewing any-begining 
h that Leaſe be but matter of Con vepance and induces 
zule ii is the ground at the Acton, it ought to be certainly 
y ſet; fozth. Thirdlp, the Leaſe ta be pzocured, is laid to be 
SSelledge in Cambridge. and it is not thewed foz what term of 
e: n 21 beats oz under; fog if it be above, then ſuch Leaſe is 
—.— At is not laid in the Declaration, that the Weaſe was by 
ad then vald ; fo2 a Colledge cannot make a Leaſe without wzi- 
ill be intended it mas made without Deed, becauſe it is not 
Deed: As if a Corporation makes'a Leaſe fez life, and after 
eth the We ber ſion f0z years, he that will entitle himſelf to the 
on, ought to ſay in pleaving, That he made the Leaſe foz life by 
gh the Weaſe foz life in ſuch caſe be but matter of Con- 
EY. not lata in the Declaration, That the Leaſe to 
in eſſe,,au had cuntiuuante at the time it was to be aſſuren; 
it be laid ta be in eſſe, at the time of the pꝛomiſe, yet being 
| coſt it hall not be intended ko continue, if it be not ſpe- 
ed: : As 10 aG. hrthip,Yere the-Plaintitf bath not Cauſs 
. Palmer, foz the Affumpüt, upon which the Aal on is grounded, 
to be pavable ta — tet fo the Plaintif, 2 E. 4: 5. Me 
Je won Farm, rendering Rent, be ſhall not have an Adt- 
felf; in whoſe right he eaſed : 25 Eliz. At was 
| ro aa women untd J. S. Hat in confiveration- that li; Crews 
—— —— ſuch lands, I wilt afigne che 
aul ſe he will nat make the Leaſe; nat J. S. but his ſer⸗ 
n the womilet: and although the Dofenvant hath 
al matter by whith: the momiſe is tonteſſed, vet the ſame 
ache matter z foz if the Declaration be inſufficient, the Court; 
ſay Judgement; As 6 Hy. o. Jn treſpaſſe; the Des 
at 1 — in ſatisfaction 
(Ceſpaſſe,” he ſhould pay'tothe- URGE Tach:a ſumme, and make 
e which ſumme he id befoze the dax. without ſpeaking 
jt the windows, The Pla plended, Mo ſuch Accozd any it was 
Untitk; and although the Plaintitk doth admit the Plea as: 
3 Co ex Officio, ait ſtaꝝ the Judgement : See the Book of 
J 32 bzonght) an Action upon the Cale, and declared 
the Aſſumpſit, Pro diverlis rebus vocat. Car penters wares, 
rf: laboribos: per querent;.at: the inffance of the Deffndant,/in 
* a. and l good without any particulars, At was ad⸗ 
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E r th, ET . In th Exchequer:Chunber 
" 9008 Cl vi. | Payoes Caſo. 


I. We 200 un J 91 

af Error was bought b. payne, Treaſarer at the Kecozys'of 20/7": /44 

Bench in the Eechequer-Chamber, upon a Judgement given 

eur * Exchequer, upon an aſſignment of a Leaſe fog years, by 

cs df Oxford; do the Aueen : Dne Erroz is aſſigned, That whereas 

—— upon intruſton, in the taking of the p2ofits; and o two 

mn idue; The Jury- 2 kound Payne guilty or Intrusion; 

nothing of the taking ol tho pzofits, and ſo the Uerdict both not 

n tde tue: Wut the great matter ot the Caſe wus upon this 


Antezmatton is, That the Allignement to the Wuten was 
16 Mail, 


Paynes 2 
© Caſe, 


ai Mai „the Itruſlon = Mali, the Inrelment ot the" Deed of Alia 
the 18 of May. Bo it appear th upon the Recozd, That the 
poſed to be dont befoze the Queen had anp intereſt in the 
intruſton is ſuppeled, foz nothing was in the Queen belege th he A, 
Fo2 the Queen is a Cozpdꝛation of State, ot ſuch p2erogative y 
that ſhe cannot give oz take an intereſt in any lands u 
co2d; and this Weaſe is a Chattell Reall, and intereſt in 1255 
the inrolment, 1 H. 7. 30, 31. 3 E 4.7. 7 E. 4 26 I gr | 
the Lefſec foz years ve outlawed, the Weaſe ſhall be in the \ 
Dffice, faz the Outlawrie it ſelf is a fufficient Kecoad to ent 
to it: If the Queen makes a Weaſe foz pears of land, rendz | 
dir Mole Clauſe, That ft the Rent be behiave, that the Leaſe Wall crale , 
Enches caſe. be not paid, it was agreed hete in air Moile Finches Fat! ;hatt 
continning his 'poſſefſion, wall not be acconnted an 1 | 
fice thereof found ; but he ſhall be/acconntant to the Q 
as Bailiff of his own wzong. But brew ae charged with n 
by been doabted 3 ik perſonall' things) be in the Bing 
7 H. 6. hut now it is cleer that it is: as'3 y E. 3. (Bt. Pere 
Uilleyn of the King prifchaſeth goovs,; 4he pzoperty thereof in in 
witheut ſeizure, and ſa'ofaltiperſonaltThattels, be cauſ: to 
4H. 7; 1 39 fl. 6. 26. Ant here it appeaveth upon Mecnsd, 
af Allignment,was delt ver en to Baron Clack, the 16 of May, at 
and to that we ſay, That: the ſaidvayduasy Dies ne 
dicus, and fa n Court: chere then hulden; and ent 
delivered in Court ol Kecozd, au then not del iveredaunto him 
but as a pzivate perſon, although it was deli veren tu the uſe i 
But in 37 H. 6, thete is tome opintan, That ihcdoY 
in Court to one of the Barons, oz be put into the 1 f 
is a Reevzds.. Atkinſon'contrary} And to the it 
beknown;':That'in'every-Plea; whergaconter t 
the Defendant ; he ought fir to excals; acer thu contempt 
foze vere;theExordaun of the Plea is Qudad venite vi & 
eſt in contemptum Domittæ Reginæ, no non de tota ulteriore t 
contemptu per ipſos fieti uppoſit. ipſa n nullo eindecnlpabili 
wards plead over; and ſn it is in an Addon of treſpalle: e 
Statute ofs H. 6. offogctble entry and here the i ue ug 
kollowos the ut het iſſue 3 foz it the one iſſue — the 
ſo alſo is the other. As to the other point, J grant,” Thats 
cannot take, 02 ſpeak without waiting'r- and the ing 
tion of: Cozpozations, and the chiek of Cozpozations,” and 
Coꝛ pozations, cannot take without a wziting of as high a nature: , 
£02d. And we hade a'Reco2d here, (as it is granted of the other M f 
inrolled the 18 of May, which was delivered the 16 of May; ang tr 
upen the whole matter, was the 17 of May an intruder, by relatl 
Deed to the time of the firſt deliverte ; And an intruder by his en : 
gain any thing out of the Queen ; and therefoze the infozmation un ; 
trufion is, diverſis die bus, & vicibus intruũt: although it be but one! 
poſſeſſion; and therefoge at every inſtant; dur ing hispolſell 
truder: As unto the deliverte of the Deed of Aſſignment! 
the Aſcention, which is nat dies jaridicus, the ſame is nat n 
12 E. g. S. by Pigot: If the dax of the Retozn of u Writ, ice 
falls aut in die Dominica, yet it is good enongb. although 19 | 
be holden, but the day following, andthe Plea is not diſcantingi 
delivery of the Deed of: Aſſignment;might be aut of Term: 
any. day within the Term, which is not. dies 22 
2 is neceſſarily to be done within the Term: 
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un Fiſh and Brocket, of Pzoclamations made upon a Fine; foz a man 
edge a Kecognizance, 03 a Deed to be inrolled in the time of 

— 2 Tanfield: As to ths intereff, the inrolment hath relation, 
wemtas to the pꝛofits; foz Payne cannot be an intruder, the 17 of May by 
mation. Popham, the Queens Attozney, When an infomation upon 

: and taking of the pzofits is here exhibited, the Defendant ought to 


entrie; and ik the entry be found againſt him, fo as his entry is an 

then the unlawkull taking of the p3ofits is found alſo; and he (aid, 

Deed acknowledged, and delivered to the Baron, is a Necozd al- 

not inrolled, be the acknowledgement thereof either ont of 

Court : It an inkozmation upon a Penall Statute be exhibited 

| of the Exchequer out of Court, and afterwards another tnfo2- 

ats another infozmation upon the ſame Statute foz the ſame ol⸗ 

the ſame perſon, and that is bzought into the Court befoze the 

infozmatton call be pzeferred, and the Defendant Hall an- 

, and not to the other; and foz the exhibiting of it in Court, oz 

, it is not materiall: And the Alignment, when it is tnrolled, 

| unto the acknowledfement of it: A Reverſion-ts granted to 

Ai the Remainder to the King, the particular Tenant Attoꝛns, the 

wer is not in the King by the Attozment, but if the Deed be after⸗ 

olled it hall: be ſaid to be in the King from the time of the At 

and the King hall have the benefit of the whole mean pzofits 

ane of the Attoznment : A Leaſe foz years is made by the King 

mt, with clauſe of diſtreſſe; That if the Rent be not paid, that 

hall be void, the Rent is not patd, ten years after an Dffice is 

ing ſhall be anſwered all the p2ofits from the time of the default 

at of the Rent; and although no intruſion can be laid on the in⸗ 

17 Mai, pet it ſhall be fo the 18 dap of May. Coke, The 

went fo2 the Queen upon an tnſozmation of the intruſion, Quod 

e intruſione, tranſgreſſione, & contemptu prædict. convincan- 
Wand afterwards a Commiſſion ſhall iCne fozth, to enquire of the 

wits, and there the Defendant may ſhew the matter foz to mitt- 

Kamages ; and if the intruſion be at any time in the infozmation, 

th enough to have Judgement; and in our Caſe, the continuance is 

Wi: Egerton, @ollicitoz Generall, The Recozd doth warrant the 

given upon it; foz poſſeſſton laid in the Queenſis ſufficient to 

inkozmation; and here Payne doth not anſwer to the title of 

but traverſeth the intruſton, and therefoze being found an in- 

Uerdia, Judgement ought to be given upon it, foz the Jury have 

kndiheintruſton generally, and not ſpectally, the 17 of May, and that can- 

WiMigned foz Erroz; foz it is part of the Uerdia of which Erroz 

Wait pe, but attaint: foz if any Erroz was, the ſame was in the Jury 

nun the Court; which Manwood granted: Tanfield, As unto the 

* — of an intruſion, it is cleer, that every continuance onght 

| Mbegining; foz a thing which hath not a begining, cannot be con, 

2 ndhere is not any begining; fozthe begining which is laid in the 

| „is pzetended to be, 17 Mai, and that cannot be foz the Canſe 

WPopham, It an infozmation be bzonght of intruſion, as appears in 

—orandums in the Exchequer, where, in truth, there is not any Re- 

ae it, and the Jury finde the intruſion : Mill you have a Writ of 

al: And every continuance of intruſton, is intruſion : Anderſon, 

a emitter had been good evidence, Sed non habet locum hic. 


Beale and Laggleys 
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Tris. 29 Eliz. Ia the Common Pleas. Int. Hil. Rot. 1% 


CCLVII. Beale and Langleys Caſe. 


© 5e JObn Beale was Plaintiff in a Replevin, againſt Robert Lg 
. Roger Hill: The Caſe was, That Henry, Earl of Arundel h 
7 2441 a of the Manngz of Bury in his Demeſne as of Fee, whereof th 
which was parcell demiſed and demiſable, accozding to the euſty 
| ſaid Mannoz by Copy in Fee, Whereof Langley was a Cay 
| Fee, &c, and the ſaid Earl ſo ſeiſed, enfeoffed divers perſom 
i Mannoz unto the uſe of himſelf foz life, and afterwards to they 
| 102d Lumley, and Elizabeth his wife, daughter of the ſaiv Earl 
heirs of their two bodies begotten, who made adLeaſe of the ſald Cy 
lands by Indenture unto the Plaintiff foz 100 years; and thy 
was, Af by this Leaſe, the lands be ſo ſevered from the Pam 
Copihold is extint : Walmeſley took efception to the pleaving 
Langley pleads, That the cuſtom within the Pannoz is, That ii 
holder ſeiſed of Cuſtomary lands of the ſaiv Pannoz dyeth then 
having many ſons, That the youngeſt ſon ſhall inherit; and 
What the Lozd of the ſaid ÞPannoz granted to his father and his 
ſaid cuſtomary lands by Copie, to have to his ſaid father and my 
beirs of his father, &c. And that his father dyed, and that his 
vived him and dyed,and he as youngeſt fon,accozding to the cul 
and he ſaid, That this cuſtome, ſet fozth by the Defendant, 
tain his entry ; Foz the cuſtom intendeth but a generall and in 
ſcent upon a Copie made unto a man, and to his heirs, but (ut 
deſcent here, foz the wife ſurviveth ; during whoſe Like, the 
enter; no2 is there here ſuch Eſtate in the father of the Deli 
whom the cuſtom ſet fozth in the Avowzte can extend: Foz 
alledged, Where a Coptholder hath a Copihold Effate to him an 
and here, foz the Title of the Defendant, That a cuſtomar 
granted to the father and the mother, and the heirs of the wy 
Sir John Sa- this Eftate is not within the Letter of the cuſtom; And tot 
rages caſe, he cited the Caſe of Sir John Savage, late adjudged, Where 
hs bimſelf to a Copihold in this manner; That within the Pa 
an : fluch a cuſtom, That if one taketh to wife gay cuſtomary Te 
ſaid Mannoz in Fee, and hath iſſue by her, he, if he over ⸗ Ii 
ſhould be Tenant by the Carteſie, and the Caſe tn truth was, Bi 
ried a woman, who at the time of the marriage, had not any Ct 
afterwards, during the Coverture, a Copihold deſcended to Yes 
Caſe, it was holden, That no Tenancie by the Curteſte did acC 
cuſtom, which did not extend, but where the wife is a Coply 
marriage; and a cuſtom ſhall be inconffrucion taken ftriat 
not be extended beyond the wozds of it. And as to the matter 
ſaid, That by this Leaſe, the cuſtom was gone, and then d 
the cuſtomary Tenancie, as fo that land, is determined; fop! 
the Copiholder is, Secundum couſuetudinem Manerii, ad volus 
And now, by the Leaſe, Langley cannot hold, Secundum con 
Manerii; foz now the ſervices reſerved upon the Copy, and 
tages of Waſte, and other fozfeitures, are extinct ; ſo that ik! 
ing the Leaſe, the caſfomary intereſt Could endure, then 
holder ſhould hold this land, diſcharged of all ſer vices, &c. in 
then any Freeholder at the Common Law, and becanſe the ferme 
ars diſcharged, and cannot be recovered, foz that cauſe the cute FR 
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| | Caſe. 


EE mw 


* atetmined ; Foz the Caſe is, 7 E. 4. 19. by Danby, That the Copi- 
is wall have remedy againſt his Lozp, if be put him ont, foz he payes a 
gz when de enters: but here, during this Leaſe, no Fine can be payd 
F ty deſcent, &c. and the Fine is the cauſe, fo2 which the Copiholder 
oP intain his poſſeton againſt the Load: But here no deſcent oz ſur- 
unt can be pꝛeſented; foz there is not any Tenant who can do it: See 
115.4 $0. by Brian, As long es the Coptholder payeth unto his Lozd the 
um and er vices, If the Lozv putteth him ont, he ſhall have an Acton 
es 42 E. 3.25. If the Copiholder will not do his ſervices, the 
ſeize the lands: An he reſembled this Caſe, to the caſe where the 
ats lands, probis hominibus de D. the ſame is a good Gzant, and 
le in reſpect of the Kent, and koz the reaſon of that, it is a good I et 
dunmtion: But if the King releaſeth the Kent, the Cozpozation is dif, /. --. 
ding ann the Gzant is become” void: Fenner, Ser jeant, contrary , and 
pid That by this Leaſe, being the ac of the Lozd himſelf, the cuſtoma⸗ 
ere ſt is not determined, &c. an the whole Court was of cleer opinion 
withFenner, That the CTopthold did remain, foz otherwiſe, by ſuch pzacices 
if he Lo;ds, all the Coptholders in England might be defeated ; and if any 
par be grown to the Loꝛd by this ad, it is of his own doing, and againſt 
ban be ſhall not be relte ved: And by Periam, Juſtics, The Load by his 
| the making of the Leaſe, hat deſtroyed his ©cignozy; and loſt the 
to this land: Any Windbam,Juſtice,ſaid, That the Loꝛd himſelf 
d the cuſtom, as to the, ſervices, but not as to the cuſtomary in- 
the Tenant; but the Lozd Anderſon was of opinion, That the 
wand ſervices do remain; any it che Coppholder, after ſuch M eafe com⸗ 
att, that it is a fosteiture to the Load; and that will fall in evi⸗ 
nen a trtall,” although ſuch UWaſt cannot be found by an ozdinary pze- 
hn and the Came M am which alloweth the Copiholder his Copihold 
kinSagainſt this Leaſe,will alia rinfo the Logd his Rents and ſervices: 
ale; That the Lozd ſhall have the Rents and ſervices, and not the 
od mirum, againſt his own-Leaſe : See 33 Eliz. between Murrel 
th-new repozted by the Logd Coke in his 4 Report. fol. 20. 
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Trin. 29 Eliz. In the Common Pleas 


e CCLVIII. Ruſſel and Brokers. Caſe. 
NL wil ooh ls Mt: 424+. eboeut. Ut 1} 37403 N34 2 | „„ 
uſel brought MrefWMiſe againſt Broker, fo; cutting vown of four Dkes. - 
The Defendant open, That the place where, &c. and that he is 
llled of a Pelſuage in B. And that he, and all thoſe whole Estate he 
Ke. Habere conſueverunt rationabile eſtoverinm ſuum, fog fewell, ad 
Idt capiendnm in boſcis, ſubboſcis, & arboribus, ibidem creſcenti- 
by; ud that, in quolibet tempore anni, but in fawning time; The lain⸗ 
Um neplication, latd, pte place where, is within the Fozreit 
Mie and that the: Defendant, And all thoſe whoſe. Eſtate, &c; Habere 
nent rationabile eſtoverium ſuum de boſeis, ec, per liberationem 
. vel ejus Deputati, pro ut boſcus pati poteft, .&, non ad. exigen- 
Wpaentis : And upon that Replication, the Defendant did demurre in 
esche opinion; of the whole Cqurt wis, That Judgement ſhould be 
ent the Plaintiff; foz if he Qouly out tie Defendant of dis pze- 
r the Law of the Foreſt, he ought to bave;pleaded the Law of the 
utuch caſe; viz. Lex Forreſtz eſt, &e. fe the Law of the Fozreft is 
8 mon Law of the Land, and we are not bounden to take notice of 
Eitongbt to be pleaded, oz otherwiſe the Plainti ought to have tra- 
UW the pzelcription of the Defendant, foz 1 are two pzeſcriptions ; 
q | one 
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Pleas: 


one pleaded by the Defendant by way of Barre, the a 
the Plaintiff in his Replication without any fraverſe of that wiv 
alledged in the Bar, which cannot be good ; bat if the Plaintigg gage 
ed in his Replication, Lex Forreſtæ talis eft, &c. then the pzeſcriptionun 
Defendant had been anſwered without any moze ; foz none can wet 
againſt a Statute. Exception was taken fo the Bat, becauſe. 
fendant had juſtified the cutting down of Þaks, without alletgigg 
there was not any under wood, but the Exception was not allomes: 
hath his choice, ad libitum ſuum. Another Exception was taken, hens 
he hath not ſhewed, that at the fime of the cutting, it was nut | 

Ahh. e time; foz at the kawning time his pꝛeſcription did nat extend % 

1 that was holden a good materiall exception ; but becauſe the Plein 

205. 937 replied; and upon this Replication, the Defendant demurred: then 

077. would not reſozt to the War, but gave Judgement upon the Replizgy 
againft the Plaintiff. | Wy 
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CCLIX. Trim. 29 Elia. In the Common pleas, J 
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Bond of another Black-@mith of the ſame Wown, [that yo Qual 
exerciſe his Trade oz Art of a Black / Smith within the fame mae 
within a certain pzecing of it; and- upon that Dbligation, the Uh 
bzonght an Action of Debt in the Common Pleas, depending 
Dbligaz complained to the Juſtices of Peace of the fald Con 
the matter against the Dbligee; ppon which the matter 
examination, the Juſtices committed the Dbligee to pziſon pug 


upon the whole matter, Puckering, Derdeaat, paved a Haben 

foz the ſaid Dbligee to the eoheritf'd Middleſex, and it was gr 
Fleetwood, Recozder of London, being at the Bar, the Count 
openty' of thix matter, That by the Liws, Juſtices af Peach 
Conulante of fach offences, noz could meddle with them; fe tien 
is limited by their commiſſion and the Statutes , and the Reh 
much relie upon the opinion of Hull, 2 H. 5. 5. But by the cle 
„e ol the whole Court, although this Court, being a high Court, mig 
279 *7 nich ſuch offences appearing befoze them on Recozp, yet it did un 
That the Juſtices of Peace might ſo do: But as to the Bond, he's 


was cleer of opinion, that it was vold, becauſe 18 againſt Lan, 
cclx. rin. 29 His. Tube Commtion Plesk 


4 N 


A Black- Smith of South- Mims, in the County of Middle * 


ges 18 


erte 34 | 
A Juſticies iſcued fozth to the @heriff of H. fog the Debt of 40% 
Plea was determined befoze the Under-Sheriff in the avi 
Sheriff, and it was now moved by Puckgging, Herjeant, At a Wei 
02 a Wrie of falſe Andgement did lie in that Caſe: And firſt, ths; 
the Juſtices was, That the Sheriff himſelf'in his perſon on 
Plea of a Jufticies ; and if he maketha Pzecept oz Deputation (8d 
the lame is meerly void: 34 Hl. 0. And ſee the (aid Caſe 
Fitz. Bar. 161. and it was ſaid, That u Iuſticies ia not an O 
but a Commiſſion to the Shetiff, to hold Plea, ultra 406. and u 
ment given upon d Juſticies, a Writ of falſe Judgement lieth, am 
of Error: Wee fo; that, 7 E. 4: 23. And it was the apinton dun 
chief Inlkice, That furh Judgement is utterly void, and Cormey 
| : . ' | ; _ 
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7 by Anderſon, chief Juſtice, That if Ceſtuy que uſe, after the 9, „5 


V Statute of 1 R. 3. Leaſeth fog, years, and afterwards the Feoffees 4 il b. 
wiſe unte the Lefſee- and his heirs, having notice of the Uſe, that this 7. 7, 
istinto the fir Ale: But where the Feoffees are difeiſed, and they 
the DiCetſoz, althongh they have notice of the Uſe, the ſame is 
the Difſetſoz, and that was the Caſe of the Lozd Compton; and 
a lieth agataff ſuch a Diſſoiſs; :*See" 11 E. 4.8: 
me, ku, 31 Elix. In the Kings Bench. 


CCLXII. Hampers Caſe. 


[Janper was Indiced upon the Statute af 5.Eliz. of Perjury, and in 
Hs body of the Indictnient, The Recozd' was, That he, Falſa de- 7 
poſuit; whereas the @tatute is, Wilfolly; and although in the , 252 
the Indictment, the concluſion its, Et ſic commiſit v oluntarium 
wa; Pet tbe opinion of the Court was; that the ſame doth not help 
ui and fog that cauſe, the party was diſchar ges: Foz, contra ſor- 
will not help the matter, nos ſuppſv it; and vet it was moved 
That contra formam Statuti would help it; and it was helden 
de, That it a witneCe doth depoſe fally,--but the Jury doth not 
t to it. no give their Uervic againſt his vath, although the party 
cannot ſue him; vet he may de puniched at the Rings uit. 


Hi. 31 Elz. Ia the Kings Bench. 
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CCLXIII. Moulions Cuſe;” 


moved by Coke, That one Robert Moulton, Tenant in tail. having . 
ons, Robert and John, deed ſeiſed; and that Robert His ſon 
©, 1evyed a Fine thereof, and after wards le vyen another Fine, and 
Whont tue; and John bzought two ſe berall Writs of Ertor to re- 
the Fines; and the Tenant, to the Writ of Error, bzought upon 
um Five, pleaded the ſecond Fine in Bar ol it; and in Bar upon 
mu Ertor bzought upon the ſecond Fine, he plęaded the it it Fine; 
| adviſed” him to plead, That the Fine pleaded in Bar was 
Ws: 7 H.4 107 where a man is to annul an Outlawrie, his perſon 
- be diſabled by any other Outlawrie, 


Trin. 30 Elz. In the Common Pleas. 


CCLXIV. Brotcus Caſe. 


9 [a4 AG, 
wozds had been in confideration 79 VG 
Ag 2 of 


Foſters SPartidgesz 5 Wiggen and A; uſcot 
Caſe. 5 Caſe. 1 Caſe. 


of the ſaid Covenant to be perfozmed, then be had been | 
money pzeſently, and he ſhonld. have his remedy by Cove 


Trin. 30 Eliz. In the Kings Bench. | 


CCLXV. Folters Caſe. 


_— is, N 8 


Dte, It was ſaid, and helden by the whole-Court in this 
N in Dent bzought againſt Erecutoas, If the Dekendants pleat 
Teſtatoʒ was bound in a-Recogntzance, in ſucha ununle, | | 
have not any thing in their hands; That it is a good Rep 
the Kecognizance was entred into foz perfozmance of Co 
in certain Jndentures, of which Covenants none are yet | 


Trin. 30 Elix. In the Kings Bench. 
ccLxVI. Par 1 cat. | 


A — bought agataſh Partridge; nts 5 
holden y all the Juſtices, That man may-/pzeſcribety hu 
oftener then ' twice in one year, and at other dayes then 
the olatatato: of Magna Charts, cap. 35. becanſe- the ſay 
Affirmati ve; But Popham ſaid, That one cannot pzoſcrive a 
tate; ner £03 the lame, Buok of Encrien, 13 E, . kern n 
the mant n Tunbrel and Pillorie, is a good tauſs of fozfeitureW 
ty: which Coke avenged... Aadit was further movtey dy opt 
generall pardon be granted with generall orceptions in it, he t 
advantage of the ſame, onght to plead it, and ſhew that he is 
excepted; foz otherwile the Judges cannot allow him the bene 
taufe they do not know if he be a perſon orcepted o; not; But 1 
ſpetlal perſons excepted by name, and none other excepted, b 
perſons, there the party needs not fo plead it, foz the « 
J. B. from. D. ee 8 E. 3. 7: and 26 HS, 7. If a nano 
and ai Treelon, and afterwards comes a generali-parde 
— — and the party is arraigned of Fe 
be ſhalihave the benefit of the pardon.; but Popham ct | 
abled in the Mreaſoy. , Aud it was agreed by the whole C ct. 
** neo, It is not n ge le mee , wy 
e@ bath lawfall intereft to hald a Leet, 
felt: £02: the- Writ is, Quo Warranto he t 
Judgement was given faz the Queen. . 


Trin. 30 Eliz. In the Kings Bench. 


CCLXVII. Wiggen ard Arſcots cee 
4 a Prohibition, the ſurmiſe was, That the Ex * 2 


unto the Queens tempozall Courts; and Arſcor 2 
— den Wythes, whereas, in truth, fo; not fi 
"Statute of 13 Eliz. he 
ans be was not Po taz which cauſe, Gawdy 
$02 he Parſon) not my mile was good and ſufficient : * 
rlon⸗ 


and that chall be tried here 


* 1 


— Winter rd — Ordway and Pap: 
days-Caſe 4 rots Caſe. $ 


os Gat know that it hath ever been ruled here tothe contrary befoze. 

Jn, Joſfice, At bath not been ruled to the contrary; yet becauſe great 

niente may ariſe upon the admitting of it, The Court hath taken 

= no Prohibition ſhall be granted upon fuch a ſurmiſe, without 

an 1 of the truth of the ſarmiſe : Where a Prohibition is 

ss ſuch a ſarmiſe, the party needs not to pzove his ſurmile ac⸗ 

be Statute of 2 E. 6, cap. 13. foz this ſurmiſe is concetvey 

qtntle of later time, unte the ſaid Þfatute, and was not any cariſe to 
Pbibition at the time of the lald Statute. 


OE rim. 31 Eli. In the Kings Bench. Rot. 759. 
7 5 *CCEXVIEE Winter aud Lovedays Caſe. 


 $an Action of Covenant by Winter againſt Loveday ; Jt was found by 
ial Uerdic, That Winter, by Deed indented Mortgaged to Loveday, 
pLeaſe upon condition to pay 400 | to 1 at a day certain, at 

t, Winter to have back 
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not 
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requeſtey C e 


| khof the: the pariſh Church Bier of — 14 mY appeareth, that it 
WK Winters money. And fog chat cauſe, It was allo the nytnion of the , , 74. 55 
it the lame was not any ſufficient tender. * fog this, the caſe 
| 5 125 and Aſtwick, Hill. 28 Eliz. | 


We” 4 


* 5 Tris. 30 Flix. In the Kings . 
crm. Ordway and Parrots Cue. ES 


no aScire ** againff Parrot ati Halſey, who wers bayt 
Ml ot Debt, 'fo} one Bennet; and they pleaded, That the laid 
wed the money recovered; to tho? Plainkiff; aczoading to the 
EE on SEE 
s a paym 3 
ſered, every" man ſhoulv ve tnfozcen 5 ter is Acton; 
. en | ho { mi 
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Coniers and Hol. Richmond and Busse 
lands ands Caſe. 1 chers Caſe. 
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— 
ie 
Tris. 50 Blis. 4 the Kings Benet vg "i 


CCLXX. Coniers 140 Hollands coſe, 7 


NB an Adlon upon the Caſe upon Aſſumpſie, by Coniers agah 11 
1 he Defendant pleaded, That after the pꝛomiſe, that th 
diſcharged him of it: And by Wray, chief Juice, 2 * 

and ſo it bath veen often ruled, and it was late the caſe of t hy 
Baron, againſt whom in ſuch an Action, ſuch a Plea was pleaj 
moved us to declare our opinions in Serjants-Inne : and the by, et | 
opinion, it was holden to be a good Plea ; faz which cauſs, 
to Buckley, who maved the Caſe ; That the Plea is good, ia 
was entred accozvingly. * 
| mw | 
eb. 33 r In the Common le. 


cfN Richmond and Buthers 6e, 


dal Ig 


Hagienia. the Caſe was fl A man made a” | aſe a 
Rent to — 25 h e \ACignes, 1 
ber it b lden Court, 


Ron: 12 . e 1 
bis 8 il * ouldnot go to the. eir; and th we 
8 Mn . z foz the Le ＋ t we 
e Mo 0 bw 75 9 
nt, tos the v th 
. er tt revert, he © itee hall h 
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225 ven een gu Avowant, | 
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Cel o. 2 3⁰ bis In che CommonF 


* 


12 N an 8 of Treſpaſſe bzought bya podz 
Cloſe; ſhe declared of a Continuando of the Tre . 2 
upon Nihil dicit, picaded, ſhe had Judgement to recover; uz 
fozth a Writ of Enquiry of Damages; and now came ths 1 2 
ſhewed to the Court,; That the Jury had found too little t 
10s. whereas the land is wozth 41. per ann. and the treſpaſſe! 
by fix years together;tagd-pzayed! that the ſaid Writ might go 
and that the Court wanld oo her another Writ, to have at 
of the damages, e uu Conrt denped to grant aur fin 
there might be infigite: — 2 But ſometimes, at the 
, e ve damages are found, oz any 
Wente caring N2 uſing ſuch _ 2 
mages, we uſe to ve the Defendant, by 
new Wr 155 but to A Plaintiff never, becau 1 
is bis own ac: And by Rhodes, Juſtice , the fa late 
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— "Scrogs and G ſhag Fuller and Trimwells 
Caſe, Caſe. ; : 


— Writ of Dower, and had Judgement to recover , and ſhe ſurmiſed 
e bann dyed ſeiſed, and pzayed a Writ of Enquirp of damages, 
2 had it granted unto her ; and becanſe too ſmall damages were found, 
m K habe fnppzelfed the ſaid Writ, and pzocured a new Wrir, but ſhe 
fin it; and at the laſt ſhe was dziven ta bzing in the firſt Wrir, 


10 b it wis done. 


Hill, 30 Ehz, In the Kings Bench. 
CCLXXIII. Scrogs ad Griffias Caſe. 


upon the Caſe, upon a pzomiſe by Scrogs, againſt Griffin; 

tiff declared, That whereas ſach a day, one Brown and an» 

| foʒ a wager, from Saint - John · Street, to High- gate, Chat be of 
ab tuo, that firſt got thither, and cams again, ſhould have 3 l. which 
the laid Brown did win; and whereas atter the ſaid match ſo per⸗ 

the ſaid Plaintiff affirmed, that there was deceit and covin in the 

ſaid match, upon which the Defendant, in conſideration 

o him delivered by the Plaintiff, pzomiſed, that if the 


made in this Actor,as in thecommon Caſes ot volages : and that 
ww'ts but matter of confozmity,and not of necefity. Wray, Jutbice, 
That always pꝛoof ought to be as it is here; if not, that the 
wereferred fo a fpectall pzoof befoze a perſon certain. And as to 

> The deceit is not in ine, but onely the pzomiſe ; and therefoze 
well tried in London: Alfo this Acton here includes pzoof 
e: foz there cannot be made any other pzoof, and the pzoof is the 
4. which cauſe de concluded, that Judgement ſhould be entred faz 


RKAuintiff, which was done accozdingly. 
Paich. 29 Eliz. In the Common Pleas. 


CcCLXXIV. Fuller ad Frimwells Caſe. 


1B [8 « Keplevio by Fuller, againſt Trimwell, who made Connſance, as ell 46 
e ce one houſe foz damage' feaſance, The Plaintiff in Bar of 
#Unlance chewed, That one A. T. did pzetend right unto the land 
end the Dekendant, in the right of the laid A. T. took the 
te Abſque hoc, that he took them as Bailiff to the ſaid Youſe, 
Ich the Defendant did demurre in Law; and it was argued by 
worth, Der ſeant, pat the traverſe is not good, which ſee, 26 H. 8. 
2. Not his Bailiff; but if the truth of the Caſe be lo. he may 
his own w3ong, without ſuch saufe, 8c. And fee allo, 28 Hl. 6. 4. 
madment is not traverſable, but in fpeciall Caſes, where the 1 8 
nent determines the intereſt of the other party, which ſee, 13 H 7. Urs 170, 
|S the Caſe of the Eart of Suffolk in Lreſpaſſe, the Defendant ah. 115 
er bekoze the treſpakke, the Plaiatiff' was ſeiſed, and thereof en- 
n une B by whoſe commandment he entre, to which the hs 
' d, 
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? Humphreſtons 
Caſe. $ 
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ſaid, That after the Feoffment, and befoze the treſpaſſe, the fa g . 
to the Plaintiff, to hold at will, Abſque hoc, that the ſaid B. 80 
him; and that was holden a good traverſe ; fo2 the commandment ye! 

that Leaſe at will; and tn the paicinpall Caſe, all the Juſtices were 
opinion, That the traverſe is good; and they all ſaid, That We 
vium had ſhewed to them many pzeſidents thereof, See 15 H. 7:19, 
alſo, 7 H. 4. 101, 102. In treſpaſſe foz taking of cattell, the E 
juſtifie as ſervant to ſuch a one fo; Rent arrere, due to his Palle 
Plaintiff, Replicando ſaid, That the Defendant was not Baili 
time of the taking, where it is ſaid by Gaſcoigne, That if the it 
takes the cattell, claiming pꝛopertp, as a Herivt due to himſelf, x 
that afterwards the Loꝛd agrees to the diſtreſſe, as taken foz Renty 
vet he cannot be ſaid his Balliff at the time of the diftreCe, h 
granted by Rhodes, Periam, and Windham : and as to that whichh 
objected, That if this traverſe be allowed, the meaning of the; 
be dzawn in queſtion, i. e. the meaning of him who took the 6 
ſame is not any miſchief, fo2 ſo it is in other cafes; as in the cal 
caption, See 9H. 6. 1. 45 E. 3,4. 0 
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* 
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Paſc. 16 Elix. Ta the Kings Bench. 
CCLXXV. Humphreſtons Caſe; 
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+ $ an EjeRione firmæ, Jt was found by ſpeciall Merdid, That 
- [ Phrefton ſeiſed of the Bannoz of Humphrefton, ſuffered a; 
covery to be had thereof by Kinnerſley and Fowk in the Writy 
the Poſt, to the intent that they ſhould mak an Eſtate to ti 
Humpbreſton, and Elionar his wife foz their lives, the remaind 
puero dicti W. and to the heirs of the body diRi ſenioris pt 
procreat. the remainder to the heirs of the body of the ſaid W. F 
with divers remainders oder. And afterwards ths Recoverer 
ber following, by Andenture made an Effate accozyingly, al 
very to W. Humphbreſton and his wife; and afterwards, in 
2 E. 6. by Indenture between the ſaiv W. Humphrefton of the ans; 
Kinnerſley on the other part, The ſaid W. Humphreſton did ta 
the ſaid Kinner ſley, to do all (ach lawfull and reaſonble things 
the ſaid lands unto the uſe of the laid W. Humphreſton and Ei 
foz their lives, and atterwarde, to the uſe of the eldeſt childe of tho bnyns 
ſaid W. Humphreſton latotully begotten, and to the heirs of thev 
ſaid eldeſt childe of the body of the ſaid W. Humphreſton z an 
vers other uſes over; and afterwards, Ter. Paſc. 2 E. 6. W. Ha 
and Elionar his wife, levyeda Fine of the (aid land to C. and B 
the nfe of the ſaid Jnderiture ; Elionar dyed, W. Humphreſt 
another wife, and had iCne a daughter, named Frances, any-all 
aſon, named William, and died. William the ſon, being of We: 
years, entred into the lands, and leaſed the ſame to the Plain? 
who being ejected-by the Defendant, bzought the E jectione fim 
ſpeciall Werdic, and the points moved upon it were argued by X 
place, Fenner, Fleetwood, Plowden and Bromley, and after 
was argued by the Juſtices: And r Juſtice cones 
Judgement ought to be given foz the Plaintiff: Firſt, he. con 
this Leaſe foz years made by. the- Jnfant , without Deeds, 
Kent reſerved is not void; ſo as every ſtranger ſhall take adV 
but onely voldable; fo; an Infant may make a Bond, and a CM 
commodity and pzofit, and the ſame ſhall binde him; as (WM 
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P el, &c. But if upon ſuch Leaſe he had reſerved a ſmall Rent, 

vu. , where the land was wozth 1001. per ann, ſuch a Leaſe had 
; and in our Caſe, this Leaſe was made upon the land, and was 

u to trie the title to it, which is a good conſideration, and to the 

of the Infant, and fo: his advancement, and then the Leaſe is not 

* h been objected, That here the Recovery being ſuffered to the 

the Recoverers ſhould make an Eſtate, ut ſupra, &c. that the uſg. 
ently upon the recovery to him who ſaffered the Recovery | 

the Recoverers could not make Livery unto him; he held ſtrong⸗ 
uſe and the poſſeſſion ſhould be adjudged in the Reco, 

tal they made the Eſtates, &c. foz they otherwiſe could not 

Eſtates, &c. and theſe wozds [To the intent, J ſhall be con- 

r they ſhall have the lands, untill they mave the Eſtates, &c. And i 
that the remainder limited, Seniori puero, where there is not any, in 2 4-77 759, 
urs, is good enough: as a remainder limited to him who hall firſt : 
cage to Puls And he conceiver, that the ſon ſhould take this remainder, 
ad wt the daugdter: and de conceived allo, that the Eſtate tail here, was 
migrated, i. e. the ſecond in tail; Divers Anthozs of Grammer, habe 
eat goduced to pzove, that Puer, may be taken both wayes, Tam puer, 
quaptell, Deſporterius, Calapine, Melancthon, and the Grammer allowed , 
iJtmcelve, that Paer is a wozd pzoper foz a Bop, and Pueclla foz a Mato: 
where we have pzoper wozds, we onght not to ſudge but ascozding to 

1: and becauſe the wozd is doubtfall,' we dught to conſider the cauſe upon 

tmyſtances, and therefoze it is to be intended, that W. Humphreſton 

ter veſire that his ſon ſhould have his Inheritance, then his vangh- 

rr, here be not ſome ſpeciall matter to pzove that the intent of the father 
Ws daughter. Southcote, Juſtice, agreed with Gawdy in the firtt 
e alſo that the Recoverers have convenient time to make the 
fs; ant that they are to make the lame withontr koʒ the benefit 
{the wif ys is a ffranger to it, and is to have the lanvs foz her jopn⸗ 
x; he cited the Caſe of the Abbot ot York, 44 E. 3. 8. and 9. wheres 

Werence is taken between a Feoffment made upon condition to re⸗ 
Ae Feoffoz, oz to enfeoff a Tranger : And here in our Caſe the Feoff- 
ws made in conventent time, and here is-ſaffictent confideration, 

n Recoverers (hall be ſeiſed to theit own uſes, antill, &c. Anvtheſs 
[Ee intentione] {hill be taken fes Condition : And allo that this „ „ „ fon 
r jimited, Senior puero, is good, notwith@atwing that there be not 
uy k ne alive at the time. And as fo the wozd' (puer) he held, that Je 407, 
Wend to both Sexes indifferntly'; and betaule it is doubttull what 
cher intended, we are to conrue the ſame apon the cirrumſtim⸗ 
6 Which appear apon the parts of the Andentures: and here it appeareth 
utyJndenture, that he hath explained his minde, (ſcil.) Eldeſt rhite, 
[8 Bile 92 Female: As if J have two ſors, named J. and 'J'bdviſe 
i timit a remainder to J. ni ſon, the Law ſhall conſtrue this 
ertend to my younger fon ; fog without de diſe oz limitation my 
Mn Yonld have it. But if J. S. hath two ſons, kadwn be the names 
TIF Deviſe lands to A. ſort of J. S. there 'J'onght to explain my 
na openly: And he conceived, That the Eitate tail is exetatev ves 
"=? it W. Humpbreſton, upon iſſue afterwards had; and that the 
Honky have the tans, and mot the ſon; amd if the Fine deſtroy 
er in aveyance limited tothe elveſt childe, then the bald elden 
Fall have it, de novo, by the Later convevante. Ans us to we 
e che Kine, becavſe the poſſeſſion of the -Conulers is remover 
ante of 27 H. 8. to the daughter, che Wall not dave the benefit 
ante as to bonch, dut Fe ſhall Nebutt: as-22 Af. 337750559. 
7 Feofkment in Fee is made to my — 1 aca — — 
* ö r efoze 
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befoze that the Feeffo2 dieth, J enter upon my Uillein, bos 
upon the death of the Warrantoz is not attached upon the pole 
Uillein, 3 (hall not have advantage of that Warranty.: A Wien 
a Fecffment in Fee upon Condition, the Dilſeiſee re-leaſeth tothe $, 
with Warranty, the DiCeiloz entreth foz the Condition bzoken, | 
Diſietſo2 ſhall Rebutt by that Warranty, but not vcuch. And hers 6 
Caſe, the Fine is a diſcontinuance, ſo as the ſon is put to his $ ed, 
had rigbt, and then the Warranty ſhall binde him; but contrary. 
entry be lawfull. And as to ths Weaſe made by the Infant, he un 
that it being made without Rent, it was meerlp vold, foz it w 
conſideration. Wray, chief Juſtice, As to the firſt point, he wa 
nion. That the Recoverers ſhall be ſeiſed to their own uſe, uni 
the Eſtate, foz that was the uſe implied; foz all uſes are diregedar 
by the intent implied oz expꝛelled of him, to whom the land is; and 
tent was, that ſuch Eſtates Would be made, and to ſuch purpoſe th 
very was ſuffered: As if J enfeoff A. unto the uſe. of B. fog hig 
it is implied, That B. ſhall bs ſeiſed of the Fee tomy uſe. 4 
That J. S. ſhall take the pzofits of my lands fog his life, this ig; 
uſe of the lands fozhis life; and he held, that the Recoverers ſhonls 
to their own uſe, untill, &c. And the Recoverers ought to make the 
within cen venient time, oz otherwiſe the uſe Chould be reveſted agg 
who ſuffered the Recover; and here the Eſtate was made within 
nient time: And he ſaid, That in every Caſe where a remaind 
mited in abevance to one by a pzoper name, the ſame is nat go 
generall name it is good enough, if the party be in. eſſe wt 
der falls: as a remainder limited npon an Ewate - foz life un ! 
oz daughter of J. S. where J. 8. at the time \bath not any ſon 4 
the ſame is good, if ſuch perſon ſhallbe in eſſe, at the time of 
the Tenant foz life, 17 E. 3. a remainder 5 Filio primo 
and 3 E. 3. Fitz Tail, 8, Land given to J. S. Et uxori quam 
monio duxerit in uxorem, and alter mards he taketh a wife, the; 
the ſame Convepance. And as to the Warranty, This Kine 
ranty was levved to C. and B. unto the uſe of himſelf foz life, the 
der to the ſe of the eldeſt childe, &c. and he intended, That th 
ſhould nat ha ve the benefit of this Warranty , foz by the Stat 
lellion is removed, and: transferred in the Poſt-befoze that the, 
could attach; and therefoze the ſame ſhall not binde the ſony, 
| Uoucher; noꝛ by Keputter : But Tenant by the Curteſie ſhall,h 
of the {Warranty ; foz although he be in the Poſt, pet he g 
Eſtate mhich was made to the wife... And as to the point in 
ought. to conſider, that the Statute of 27 H. 8. of Uſes is, i 
quezuſe {hall have the lands in ſuch plight as he had the nſe, which 
aut Warranty ; and therefoze it ſhall be transferred into poſſeſſig 
Warranty: As to the Leaſe made by the Infant, without rent; 
recompence; he conceived the ſame tobe utterly void; as if hegrat 
02 an Advowſon,he may ſay, that he did not grant, &c, fog the thi 
in the Derd, doth not paſſe, although he delivereth the Deed of G, 
bis own hand; Two Joynt-tenants within age, ane makes a Leal 
and dieth. the other ſhall avoid it ; fo: the Leaſe.is utterly voll 
every ſtanger maꝝ take ad vantage; but of ads voidable, it is ach 
two Aulants joyntatenants, the one Leaſcth foz life, and mal 
perlen, und breth. the other ſhall not avoid it: Luo joynt-teus 
maketh a Feoftment upon condition, and dietb, the other ſhall nob 
He ab the condition: But here the Leaſe is meerly vold, of. 
ſtranger ſhall take advantage. and therefoze upon this paint! 
thall be barred. And alſo he was al opinion, That is ren 
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hepatic t{mited, Seniori puero, was not deffroyed by the Fine, foz it is in 
anfideration of the Law, and ſo pzeſerved by the Law; and therefoze a de- 

Ftinthe tim? of vacation of an Abbor, ſhall not binde the ſncceſfo2; and ſo 


5 is beyond the ſeas,foz ſuch perſcns and their eſtates the Law 
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ch and pꝛeſer veig: So a remainder limited to the right hetrs of 
in where the King ſeileth by reaſon of Ward, and during ſuch 
the King, a deſcent is caſt, the ſame ſhall not binde him who hath 
right; foz he could not enter upon the poſſeſſion of the Ming: and by the 
qutatenf 32 Hl. 8. A Recovery had againſt Tenant foz life, the remainder* 
ty the right heirs of J. S. who is aitve at the time of the Recovery, is 
by the Statute of 32 Hl. 8. Foz the wozvs of the Statute are. To 
reverſion or remainder ſhall then appertain : Dee 11 R. 2. Fitz. 
and ſo he concluded, decauſe that this remainder is in the cuſto- 
w, and not in eſſe, it is pꝛiviledged and pzeſerved, and not de- 
the Fine ; and upon iſſne had, the remainder (hall be executed, 
ing the ſaid ad done by the father; and withont any entry to 
wang by the Conuſees to raiſe the uſe, foz the remainder limited, Senior: 
| r was, noz could be diſcontinued : As to the pꝛincipall poiat of 
vi. How theſe wozds, Seniori puero, ſhall be expounded, although 
ties have been cited ont of Latine Authozs, That this wozd 
be taken foz the Pale, 02 Female; pet A conceive, That moze 
wly, it Chall be taken foz the Male then foz the Female, and we onght 
u acco2ding to the intent of the parties, and not accozding to the 
thaniflcation of the wozd in Latine, eſpecially where it is doubtfull 
{ali be expounded: 9 H. 7. 16. A. was bound in a Bond upon con- 
e decem libe as auri puri; although there be not any ſuch phaſe 
ly, yet becauſe it appeareth ſa to be the meaning of the Dbligee to 
gold, it was ſo taken: 39 H. G. 10. and 11. Che woꝛd (uterque) 
det pro parte ſua; See the Book: ſo it was lately adjudged in the 
common Pleas, where thzee were bounden, Et eorum uterque; which 
winſtrued to be, Quiliber, foz we ought always in conftrucion of Deeds, 
bhile regard to the meaning of the parties, and not to argue the aptneſs 
Latine wozd ; and J conceive,” That if a Leaſe be made fozlife, the 
Wer, pucro, of J. S. who hath a ſon and a daughter, the ſon (hall 
und, &c. faz the moſt wozthy ſhall be pzeferred ; and therefoze, if 
[naman marricth a Neife,' ſhe is enfranchiſed foz ever, accozding to the 
Akicꝛberbert, which J hold to be good Law, fog the husband is the 
gh: So ik the-Leafe foz liſe be made to J. & the remainder to the 
a A. B. who hath ine thzee daughters, and dieth, the eldeſt 
idee remainder, and nat the other with her, becauſe ſhe is the moze 
Wk; andſo a remainder upon an fate foz lite of lands in Gavilkinde 
Wit the right heirs of J. $.; who. path iNae two ſons, the elveſt wall 
{So here in the pzincipall Taſe, (puer) ſhall be expounded. ſon, be- 
tothe moze woathy : But here are other circumſtances, which give 
wnganother conſtcugion ; foz this deubtfull wozd, (Puer) is explained. 
e Jadenture, which the father, W. Humphreſton, cauſed to he 
Unto the ale of the eldeſt child] which is a good expoſition of the foz- 
eepaace: and J am of opinion, that the ups wh} meant of 
mer, foz (a ſoon, as the is bozn, the remainder veſts in her, and by 
Goſthe ſon after, hall not be de veſted : Land is Jeaſed to A.foz life, 
te nder to T. (on of A. and hath, two ſons of: the lame name, the 
dave it, becauſe the moze wozthy ; but, if afterwards the 3. 
Ys meaning to the contrary, the ſame ſhall ſtand, &c. And after- 
m Ange opt was given againft the. Plaintiff, and that the daughter 
ms * f nos. : — » 4 4 I 
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CCLXXVI. Paſch, 16 liz. In the Kings Bench. 
9 Man deviſed his Lands to his UWife los life, and becauſe 
fag A + ” | A dsubt, whether he chould ha ve iCne 02 no, he further | 
ie Po Will, That if he ſhould not have any iCue by his Wike, that 

647. © ter the death of his Wife, the lands ſhould be ſold, and the money ths, 

dot coming, diſtributed to thzee of his blood, and made his Min a 

3,9. 3% , Another his Executozs, and died; Lhe Trecutozs pzoved the Mil 
3 other Executez died, and the Mite ſold the lands; and it was ee 

14g. Wray and Southcote, Juffices, That the ſale was good, aha 

not expzeſſed in the UUtll, by whom the lands ſhould be lad; 

;-4, +. 1/2, moneys coming of the ale, are to be diſtributed by his Executem to 

ſons certain, as Legacies, and it appertains to Executozs to pay thin 
ties, and therefoze they ſhall ſell, 8c. Ag if a man willeth, Tat 
ſhall be ſold, and that the moneys coming thereof, ſhall be dt fe! 
the payment of his debts; now the Executozs ſhall ſell the 
them it belongs to pay debts : Alſo they Held, that the lands when 
in the life ef the Wife, otherwiſe it could never be fold; anyway 
. ſarviving Grecutoz ſhall ſell the lands, becauſe the authoaity both 
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CCLXXVII. Paſc. 16 Elia. In the Kings Bench, 

18 men were voundea by Recognizance,joyntly and ſeber 
all which the Conuſes ſued fozth/ Execution by Scire faciar; 1 

iFug joyned,, it was found-foz the Plaintiff in the Kings Bench, 
tion awarded by Capias ad ſatisfaciend. And betaufe the ſame, ert 
navit, being upon a Necognizance, it was dzawn -off the Filer 
the Conuſes bzought an Acton of debt upon the Judgement agu 
them, and the opinion of the whole Court was, that it would uu 
cauſs-ths.'Judge ment was joynt againſt them all tee. 
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XXVII. aſe. 16 klin, In the Kings Beg, 


Bidught an Acilon upon the Cie, and declared, That en 
A 2 1 of Weſtminſter, did Leaſe unto bim a houſe 10 
Deed indented, of which Andenture he was poeſſey, and altern 

and dy Trover it came to the hands of the Defenvanf, who lows 
monoy theresk coming, to his own ule ; The Defe 
t Fulley; and the Platatiff gave in Evidence, What the's 
nde to-hini, er ke one B. and that the ſaib Anventure wiſh 
to the td B. (And that was agreed to be the" peſeſſion of tip 
and/aftewards'B. den, and aftewards A. the Plaintiff, was he! 

gk it; at was holden ko be good Evidence on the part beide Nan, 
and ik the Plaintiff" can move the other part of his Declarakten 
the Indenture tame unto the hands or the Defendank, and tha , 
that thei he thquld recover. But it was given in Sbidener en n 
dants patt that ne fald B. ſold to the ſaid Defendant his pare 
ns Fein Leaſe,and alſo the ſaid Indenture; ſo as nowW 
Tens tf i common with the Plaintiff, and then his-fale dof * 
canſe-of'Action to the Plaintitt, and that was holden by the whores 
good evidence without pleading of it; The Caſe went far en 
being within age, his kether lcaſcy the lents ſez 20 Fears, endanne 


_— Ba well and Lucas 

Caſe. 8 
— — I — — — 
th ſen af his full age upon the back of the Indenture did releaſe to the We- 
abant all his right; and it was holden by Wray, Juſtice, That when the 
leaſed, he did it as Guardian to his ſon ; and it was not any Ejeament 
the ſon, but it was a Leaſe in the behalf of the ſon, although the ſon 
a6id it, and then when the endozſ\ment is ut ſupra, the ſame is a 

qd aſſignment ; and afterwards the Plaintiff was Nonſuit. 


er, 


CCLXXIX. Paſe, 16 Elis. In the Kings Bench. 


gm Icion upon the Caſe, the Plaintiff declared, That B. by his Will, 
ſe to each his daughters, he having two daughters, 200 l. and 
thit the ſr vivoz ſhould have the whole ; and ſhewed further, that one of 
zisthy oghters died, and that B. made his wife his Erecntrir, and died. 
auchn the ſaid wife took to husband the Defendant ; and further decla⸗ 
Chat the Defendant in conſideration of all that, and that the Defen⸗ 
witfhopld take the ſarviving daughter to wife, and in conſideration that 
nt had Aſſers to pay all Debts and Legacies, &c.. did pꝛomiſe 
unt the Plaintiff 400 l. at four ſeverall dars: The firſt day of pay, 
met encarred, and no money was paid, whereupon the Plaintiff bzonght 
aun; the Defendant pleaded, That he made no ſuch pꝛamiſe; and it 
in lend foz the Plaintiff, and damages were aſſeſſed foz the default of 
zqwent at the ür ſt day; and that was moved in arreſt of Judgement, be- 
un the Aſſompſit was entire, and the-Platatiff ought to have fozbozn his 
Wt alert pays of payment were paſt, and then to have one entire 
{ the whole; but the opinton of the whole Court was againſt that; 
wihkid, It is not like anto a Debt upon a Contra, oz a Bill, where 
ul to be paid at ſeverall days ; foz here no debt is to be recovered, but 
ul damages foz the debt; and this default of payment is a wzong, and 
terefoze the Action will well lye, and ſo it was adjudged, 


CCLXXX. Paſc. 16 Eliz. In the Kings Bench. 


4 deviſed, that his lands ſhould deſcend to his ſon, but he willed, That r 2-7 
his wife ſhould take the pzofits thereof untill the full age of his ſon,foz -/.-s 2 v5 
u encetion and bzinging'up, and died; the wife married another huſ⸗ EP U 25): 4 
id dier befoze the foll age of the ſon; and it was the opinion of e. a 
We and Southcote, Auſtices, That the ſecond husband ſhauld not havs 
heilt of the lands untill the full age of the ſon; foz nothing is deviſed © 7" 7" 79. 
i wife but a confidence, and ſhe is as Guardian, oz Bailiff foz to help. OS 
Infant, wich by her death is determined; and the ſame confivence can, 5 bi- 
e fransferred to the Hhusband; but contrary, it he had deviſed the , cnc 
Mook the land unto his wite untill the age of the Inkant to bzing him , 5, 
n ate him, foz that is a Deviſe of tho land it ſelf. F ; 


paſc. 16 Elz. In the Common Pleas. 


CCLXXXI. Bawell ard Lucas Caſe. 


Arden by Bawell againſt Lucas: It was agreed by all the 
2 er 1 VIZ, Mounſon, Manwood 5 Harper, and Dyer, That if a 
led of aPannoz, Keaſeth part of the Demanes fog years, oz fo: 
That the reverſion- doth remain parcell of the Yannoz , but ſuch 


werken by the Gzant of the Panno2, doth not paſſe without — 
0 


— U ˙ 
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Vava (ors $ 
Ca Il e. 


of the Leſſee: And where a Mannoꝛ is granted by Feoffment unto auth 
and afterwards the Tenants Attozn, the ſervices paſſe by the Lide 
and not by any G2ant; and although tn the firſt Gzant the Ie 
not Attozn, but a long time after, yet the Ke ver ſton is not * 
the MPannoz; foz the Attoznment, as to that intent, ſhall have 
to the Livery to make the reverſion to paſſe from the time of the Gy 
but not to charge the Leſſee with Waſte : and Dyer ſaid, That if a Fl 
ment in Fee be made of a Pannoz, with an Advowſon appendgi and th 
Tenants do not Attozn, yet the Feoffee ſhall have the Abvowſon; tw 
Advowſen is appendant to the Pzincipali part of the Panngz, (ſci) 
Demanes, and cannot be appendant to the ſervices : and Dyer ſain, The 
if A. maketh a Feoffment in Fee of a Pannoz, part of which is in 
fo2 years, Habendum, tothe Feoffee and his hetrs, to the uſe of the Seat 
and his heirs upon condition that the Feoffee ſhall pay to the Nea 
in ten days, 10001. and if he fail, then to the uſe of the Feoffoz tay 
the remainder to the nſe of his ſon in tail, and the money is nat 
1 g the Leſſee attozns after the ten days to the Feoffee, the ſame is a g 
0% toznment to raiſe the ſecondary uſes, although that the firſt un 
take effea; foz the condition is not annexed to the Eſtate ot the lan 
5 unto the uſe onely ; and the meaning was, that the Feoffoz hau 
| have again the Jnheritance: A Feoffment is upon condition, 
Feoffee ſhall give the land in tati to a ,ffranger, wh6 refuſeth the: 
there Feoffoz may re-enter ; but a Feoffment upon condition i 
a ſtranger, oz to grant a Rent charge; now if the ranger 17 
the Feoffoz ſhall not re-enter, foz his intent was not, that the lan 
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Hill. 16 Eliz. In the Common Pleas. 


CCLXXXII. Vavaſors Caſe. 


Te: Caſe was, That Nicholas Ellis ſeiſed of the Pannoz of Wong 
Leaſed the ſame to William Vavaſor and his wife, foz the life of the 
the remainder to the right heirs of the husband, The husband mi 
Feoffment in Fee to the nſe of himſelf and his wife fog their a 
— — right heirs, the husband dyed, the = 2 Wwun 
mitted waſte in a Park, parcell of. the Mannoz; It was move, 
Writ of Wafte ſhail ſuppoſe that the wife holveth in, Ex dimiſliogedid 
Ellis; oz, Ex dimiſſione viri : and the opinion of all the Auffices was, L 
the Writ upon this matter onght to be generall ; viz. That ſhe l 
hzreditate, J. S. baredis & c. without ſaying, ex dimiſſione hojus, 10 
fo: ſhe is not in by the WLefſoz, noz by the Feoffces, but by the mn 
Uſes; and therefoze the Writ ſhall be, Ex hæreditate, &c. And a 
nion of the Juſtices was, That the wife in this caſe, is not remim 
that the is in accoꝛding to the fozm of the Feoffment : Dyer, The | 
bzought againſt Manures, rehearſed in the Writ, a Mill and drm 
veyances, by reaſon of which, the Writ was of exceeding lengih 
ſuch caſes the Writ is good; pet if the Writ be generall, it isi 
Note in this Caſe, That the Plaintiff aſſigned the waſte in deln 
Deer inthe Park: And Mead, Ser jeant, ſaid, That waſte cal 
, fignedin the Deer, unleſſe the Defendant hath deſtroyed all the # 
of that opinion was Dyer: Manwood, If the Leſſee of a'Pigeaynoneo 
ſtrop all the old Pigeons but one oz two couple,the ſame is waſte 31 
Keeper doth deſfroy all the Deer, ſo as the ground is become WR 
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Muttons Stamfords 
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Tome is waſte; although be hath not deſtroyed the whole : Sce 


- riex. Walt : 97. If there be a ſafficient ſtoze left in a Park; 
Pon, c. it 1s well enough, &C. 


Hill, 16 Fliz, In the Common Pleas; 


CCLXXXIII. Muttons Caſe, 


ue Mutton bzonght a Writ of Entry, Sur diſſeiſin, againſt Anne 22 42, 
non who pleaded, That one John Mutton was leiſed, and le vped a ee, 96 
Fine to the nſe ok himſelf, and luch wife and wives as the ſaid John 
hoold after marry, by what name oz names they Chould be called, foz term 
ur lives, and aſterwards to the uſe of the ſame Jame, now Demandant 
intail, the remainder over to the right heirs of the ſaid John Mutton, and 
dixwards the laid John Mutton toke to wife, the now Tenant, upon 
t the Demandant did demurre in Law. And it was argued by 
uli erjeant, That here the wife taketh nothing by this limitation, 
becauſe ſhe was not capable thereof at the time of the limitation; But if 
than been limited eſpecially to John Mutton, untill he took a wife, 7 5 
the uſe of him and his wife foz their lives, the ſame had been % 7” = 
uſe to the, wife But in our Caſe, the uſe is limited to the wife in 44. W. 55550, 
nd and not upon a contingent; and becauſe the wife at the time of the „ 
\initatlon was not capable, ſhe ſhall never take after; and vet it may be ſaid, ©" 
Thitzjopat Eſtate may be in eſſe, and pet to begin at ſeverall times: as 3 . 25-7, 
8E41. A Feoffment is made to thzee; and Livery is made to one of 
them; and firſt one of them agrees fo the Livery, and a year after, another 
uh and afterwards the third; although they take nothing until} 
Meement, pet when they have agreed, the agreement ſhall have rela- 
in fothetime of the Livery ; but in truth; the reaſon thereof is, becauſe 
x Freehold hall be adjudged in them all, untill they have diſagreed. And 
lulu be to the nſe of A. B. and C. And firſt A. agrees to it, and af- 
um B. and after C. although they took nothing untill agreement, pet 
wn they have agreed, their agreement ſhall have relation to the time of 
A digeiun; and if in ſuch caſe the Dilleiſoz had made a Leaſe be- 
bye — the party to whoſe uſe after agreeing, ſhall avopd 
k. ; 


Hill, 16 Eliz. In the Common Pleas. 


CCLXXXIV. Stamfords Caſe. 


, A; took a wife, and afterwards married Elizabeth Stam- 
;Ubing his firſt wife, and by Deed gave part of his goods to 
*Wkaberh; and as to the rt ſidue of his goods, being but of (mall 

e müde the ſaid Elizabeth his Exetutrir, and died; the refuſed the 

| foz which the Dzpinary- committed Adminiſtration to B. 
rjeant, asked the advice ot the Court, againſt whom the Ac1- 
Hould lie 2 Foz, if the Creditoz impleadeth the Adminiftratoz, 
\Aﬀers, if the Executririher-ſeif, che will plead that ſhe hath 
the Crecutozſhip, and that Adminiſtration is committed to B. 
of Dyer, Juſtice was, That the Gift is void by the Com- 

vand alſo by the Statute ot 13 Eliz. and then, if the Gift be 
„the Creditoz may have an Adion of Debt againft the 


Exetutoꝛ of her own wzong ; And ſee that luch a nr is 
did 


Sidenham and Worlingtons 
Caſe. 8 


vold by the Common Law, 43 B. 3. 2. And by Manwood. os 
who takes the goods of the dead, ſhall not be charged as executoz of hi 
wzong, unleſle he doth ſomething as Executez: as to pay Debt 
Acquittances, &c. See 41 E. 3. 31. 32H. 6. 7. Dyer, If one ta 
goods of the dead, and converteth them to his own aſe, he is £ 
as Erecntoz , and ſo it hath been adjudged in the time of this Ques. 
the Caſe of one Stokes, which was affirmed by Bendloes and By 
See now C. 2 Part. 53. Reades Caſe; where no lawfull Exec 
miniſtratoz is, there, if a ſtranger takes the goods of the dead te 
ſeſſion, the ſame is a good Adminiſtration to charge him as ©remwy 
bis own wzong. 1 
1 


CCLXXXV. Hil. 16 Elz. In the Common pleas,” | 


He Caſe was, A man made a Feoffment in Fee to the uſe 1 

foz life, and afterwarvs to the uſe of his elveſt ſon in tall; 
ter, to the uſe of his right heirs, not having at the time of the F 
any ſon ; - afterwards he ſufferey a common Recovery, had ius a 
dyed in the life of his father, having. ine a ſon, and after 
ſelf dped; It was holden by the Juices in this Caſe, That & 
heir of the ſon ſhould not avoid this Recovery by the! 7 
foz there was not any remainder in him at the time of the | 
and the wozds of the ſaid &tatate are; That ſuch Recove 
againſt ſuch perſons to whom the reverſion, or remainder ſhall 
rain, i. e. at the time of ſuch Recovery And it was 11 
Her jeants af Bar; That if lands be given to E. foz life, . 
B. in tail, the remainder to C. in Fee, B. dyeth, bis wite 
childe, with a ſon ; a Recovery is had again E. with the aſſent 
afterwarys the fon is bozn, he ſhall not he helped by this Stat 
fog that remainder was not in eſſe} at the time of the Rece 
was holden in the pzincipall Caſe, That the heir might avoids 
covery by the Common Lam; foz the recompence cannot extend? 
an. which is not in eſſe. ˖ . 

| 1/768; 

Paſc. 27 Elix. In che Common Pleas. * 5 


CCLXXXVI. Sidenham and Worlingtons ee 1 


12 an Action upon the Caſe; upon a Pzomiſe, the Plains! 
That he at the requeſt of the Defendant, was ſurety and! 1 
who was arreſted into the Kings Bench, upon an Adion of ze 
afterwards, foz the default of J. S. he was conſtrained to pay th 
which, the Defendaat meeting with the Platntif, pzon 

ſame conſideration, That he would repay that 30 l. which 

upon which the Plaintiff bzought the Action; the Defcnvant 
aſſumpſit, upon which ilſne was joyned, which was found foz t 
Walmeſley Ser jeant, foz the Defendant, moved the Court, 
conſiveration wilt not maintain the Agion, becauſe the c 

pzomile did not concurre and go together; fo the confit 

befoze executed, ſo as nom it cannot be intended that the o 

the ſame conſideration :- As if one giveth me a Yozſe; and a 
pꝛomiſe him 10 l. foz the ſaid Yozſe,be ſhall never have Debt fo; 
Aſſumpſit upon that pzomile ; foz there it is neither contract . got 
tion, berauſs the ſame is executed: Anderſon, This Agion WW 
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— ita bare agreement, & nudum pactum, becanſe the contract was 
Armer, and not in eſſe at the time of the pꝛomiſe; But he ſaid, it is 
uw upon 3 confideration of miarrixge ok one ok his coins; foz mar⸗ 
is always a pzeſent conſideration : Windham agreed with Ander- 
__ he put the Caſe. in 3 H. 3. Af one ſelleth a Yozſe unto another, 
= another day he will warrant him to be ſound of limb and member, 
% warrant, foz that ſuch warranty ought, to: babe been made v3 
A (och time as the Yoaſe was ſold: Periam, Juſtice, conceived; 
\ the Action. did well lie; and he ſaid, That this Caſe is not like 
ES &Caſes which have been put of the other nde: Im there is a great 
= arthetwixt Contracts and this Caſe; fo2 in Contraas upon ſale, the 
"nfagraien: ana th pzomiſe, and the Cale, ,ought-to meet together. fog a 
d derived from con and trahere; which is a dzawing together; fo 
(gags every thing which is requiſite, ought to conturre and amet 
din, the conſideration of the one ſide, and the (ale az the pzamiſe 
wer; But to maintain an Agjon upon an A ſſumpſit, the ſame 
iſite, faz it is lyſfic{ent, if-there-be a moving cauſe; 02 canſide- 

; foz- which canſe an conſideration the momiſe was made; 

ce at this dax: Foz in an Anion. up ths 

a Declaration is laid,” That the Defendants 


gat, waß arrested when bis Pater Hunt was in the 
aber, ang of: dhe weighbonrs of Hunt, tu keep the fag 


\ 4 


lie, ue the conſideration was pzecedent to the pzomiſe 3 bat becanſe it 
bwnecuted and determined long befoze. But in that Caſe, it was holden 
Wallthe Juſtices, That if Hunt had requeſted Baker to have been ſurety 
qhill, and afterwards Hunt had made the pꝛomiſe foz the ſame conſidera⸗ 
tun, theſame had been good, foz that the conſideration did pzecede, and was 
«heinlfance and requelt of the Defendant. Rhodes, Juffice, agreed with 
Neun and he ſaid, That if one ſerve me foz a year,and hath nothing foz his 
and afterwards, at the end of the year, JI pzomiſe him 20 l. foz his 
Wd and faithfall ſervice ended, he may have and maintain an Action upon 
upon the ſame pꝛomiſe, foz it is made upon a good conſideratton , 
9 — bath wages given him, and his Paſter, ex abundanti doth 
Jim 101. moze after his ſervice ended, he (hall not maintain an 
Au that 10 1, upon the ſaid pzomiſe ; foz there is not any new cauſe 
9emliteration pꝛeceding the pzomile ; which difference was agreed by all 
the and afterwards, upon good and long ad vice, and conſideration 
had of the pzincipall Caſe, Judgement was given foz the Plaintiff, and 
they uch relied upon the Caſs of Hunt and Baker, 10 Eliz. Dyer, 272. 
the Caſe there, — — 
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other tans: belonging to Jacks, ſhould be to R. his ſecorid in 
by Mead, The wife hall not have by implication the residue of 
the had an expzeſſe Eftate in the houſe and 40 atres of lands, 
erpꝛeiled his Will concerning the ſame, it ſhall not be erte 
plicatton; and he ſaid, It had been adjudged beftveenn Glover ar 
That it lanvs-be-veviſed to one, and the heirs Wiles df his" 
he die without heirs of his body, that then the landMall rem 
the Donee hath but an Eſtate in tft to the helts-Peies of his boy ' 
derſon;} in the time of Sir Anthony Brown, It Was helden . itn 
ſetfedof two atres of lands, deviſsth dne of ehem tu his wits 11 j 
that J. S. chall habe the other acre after. the/doath of ble t 0 85 
wife bath not any Gftate in the later acre, At was . 
thing hall paſſe to err and the! | 
ſoay: The wo2vs,: uſually vc -with it, — dhe l 
lands let with it; but theſe — acres ars tſdł let wd it 
hall mot paſſe: Windham, contrary; Althen 2 bo vi 
wos, octupied witlvir ;; —— et 
belonging: to Jacks; and and arterwards, Ande 
with him. NM 4 — 0 e : 
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"Fo the READER. 


Carter Reader, 


Can do no leſs then acquaint thee, That the Firſt and Second Part 
of the REPORTS of that Learned Lawyer, Hilliam Leonard, Of 
nahe Inne, Eſquire, were obtained from me, and Printed by the 
*-orwardneſs of thoſe perſons that received it from my hand, 
to publiſhed it with a Deſign to prejudice the Learned Author 
wi ny {elf , by falſly Intimating in the Epiſtle to the Reader , 
xd before the Second Part, That the Firſt and Second Part, 
10 [All] of our Learned Authours VWorks, | that I thought fir 
opbliſh;] Thar I my Extricate my ſelf out of their intended Abuſe, 
ndundeceive thee, I do hereby aſſure thee, That although did Col- 
il the Firſt and Second Part, yet I do wholly diſown the Epiſtle 
{ementioned, and alſo aver it to be a falſe and ſcandalous Aſſer- 
im: That it is ſo, I refer thee to the View of this Third Part, The 
wichis in no wiſe Inferiour to the Firſt and Second Part: But on the 
ory] may with Modeſty ſay, as to the Worth and Uſefulneſs of ir, 
Tatmay Challenge the Precedence of the Other Iwo; the which 
Imad; as one that Feaſteth his Gueſts, preſcrveth the Daintieſt 
Diſhes untill che laſt. 

Mylntention ever was, (if my other occaſions would | 5 me leave) 
To publiſh ſuch ſurther CASES as were Collected by him, (not 
ke Imprinted) that might add ſomething to the Study and Benefit 
die lngenuous Reader: Wherefore I having lately Collected (out 
dsManuſcript whichonly is in my hands) ſome other Caſes (our of 
wy) which lay ſcattering therein, not before made Publique, I have 
diced them into this Third Part, which I commend to thy Reading, 
al leave to thy favourable Conſtruction. And if theſe Caſes now 
Pintedoff in this Third Part, (as the former Caſes have done) ſhall 
ind good Acceptance of thee , and be uſeful to thee, I ſhall wil- 

y (if God give me life, and it be defired,) put an End to this. 

a, In the proſecution of the which, Iſhall have due regard, as 
| icherto have had in this Third Part; as well as in the Two former 
ts, that thou ſhalt be preſented with nothing but what is Really 
Ul, and not to be had in other Works of the like nature. 
for as much as no Action or Thing done under Heaven, can be 
* from Errour, in a greater or leſſer proportion, The which, as well 
$ other Arts, Printing too too frequently demonſtrateth; yet the 

mats of this Third Part are ſo few, and Inconſiderable, that it ma- 
Th ne the more Confident to deſire thy favourable Correction: 

Gore I leave it to thee. 


jr my Study in 
% mne, 24. of 
0 53 1662, 


willam Hughes. 
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L. 
Laiton. 
M - 


> Afead, Serjeant at Law, after Judge of 
the Common Pleas. 
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Manwood, Lord Chief Baron of the 
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of the Kings Bench. 

Periam, Judge of the Common Pleas, 

Pepper, Attorney of the Court of 
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Plowden. | 

Puckering , the Queens Serjcant at 
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l Executo2 befoze he had paid the debts, And the Defendant 
Chat the (ary VVilliam Truelock in his lite had paid unto his 
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dell And alfs,. that the faid William Truclock in his life-time 
{9 @miniſrep:the' Goods of Scardenyli, with his Co-Executozs, 
Wninthis Cale, Judgment was given fo2 the Plaintiff, and that 
allt of pleading : Foz the Defendant ought to have ſhewed 
es of che payment of the debts to his Co-Erecutozs ; and 
ant tu have chewed in Certainty, what debts they were. 


3 and 4 Phil. and Mary. 


VII. Hecks and Tirrell's Caſc.“ 


by Hecks and Harriſon againſt Tirrell as heir; {Who plea- 

Nothing by Dilcent. The Plaintiffs Replyed, Alletts, % 2 4 
ljaplace within the Cinque-Pozts, And ſo it was found by a 
Mathe County adjoyntug, and Judgment given of the moiety 
lang, as. well thoſe by dilcent, as by purchaſe : And a Init 
wad tothe Conſtable of Dover, to extend the Lands within the 
cue Pots. But it was ſaid, Chat firſt the Plaintiff ought to 
kea Certiorari to ſend the Recoꝛd into the Chancery, and from 
tence by Mittimus to the Conftable-of Dover. 
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4 and 5 Phil. and Mary. 
VIII. The King, and Due and Kirleys Caſe, 


w "being anvDueen bꝛought a Wit of Diſccir againſt Due and Y © 
Kiley ; and declared, That one Collcy was ſeiſed of certain 
AWin Fee, and held the ſame of the King and Queen as of their 
MA Weſtbury; the which Yanno2 is Aunclent Demetne : 
Pop levies a Fine thereof to the ſaſd Duc, Sur Conuſans de 
datum ce, &c. Duc rendꝛed the Land to Collcy fo2 lite, the 
«Wider over tu Kirlcy in Fee: Colley dyed: Kirlcy entred as 
fr nander. Kirley pleaded, That the Land whereof, ec. is 
mul kee, at. Upon which, they are at Jflue : Which Jfſue depend- 
EY 6.0 "9t tryed, Duc dyed. Jt was moved in this Cale, That 
e Might abate. But tlat was denyed. by the Court. Foz 

N 


0 
e. 


aus but Treſpaſſe in its Mature fo2 to puniſh this Oiſceit; 
uuns is to be recovered, but only the Fine Reverſed. 
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Eliot and Nutcomts 5 Joſcelin and Sehe 
Caſe. aſe. | C 


n 


— 


Mich. 4 and 5 Phil. and Mary, In the Common pledd. 10 


I X. Eliot and Nutcomts Caſe. al * 
„ 7" Pe Cale was, That the Biſhops Exc late 1 
| in the County ot Devon. fo2 years, rendꝛing Rent a 

Exeter atozeſaid, with Clauſe of Re: entry; and the Biſhop os 
ter had a Palace in Exeter afozeſaid: It was the Dpiniony 
Juſtices in this Caſe, That the Rent ought to be demand 
ſaid Palace, and not elſewhere: And ik that the Leflee come 
Common Gate of the laid Palace, and there tender the Ren 
a good tender without moze, be the Gate fhutt oz open, u 
ſtanding that the Biſhop be within the Palace, and that nei 
no2 any of his Servants be at the Gate toꝛ ta;Receive- it: 
Leſſee is not tyed to open the Gate of the Palace, if it be ſhut; 
to enter into the Palace, if it be opeu. 
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X. Mich. 4 and 5 Mary, In the Common Bleas, 
ALS 417 5 
(= Land was ſurrend2ed to the uſe of the (WifeWik 


the remainder to the ule of the right heirs of the zus 
wife : The husband entred in the right of his wirr: 
Opinion ot the Juſtices in this Caſe, That the remainde 
cuted fo? a moyty preſently inthe wite, and the hugbatidof 
arr of ſetſed in the right ot his wite ; and, the wife dying firſt, ehm 
ge dae thould have it: But if the husband had dyen firſt; is hel 
an FA use © "have had one Mopty. | * oo ; ? 


Mich, 4 and 5 Phil. and Mary; In the Common Ple E 
XI. Jaſtelin and Sheltons Caſe. 


Kb, 18 12 an Action upon the Caſe, the Plaintiff declaren Tn 
7110 de, Oekendant in Conſideration that the ſon of the Pla 
marry the daughter ot the Defendant, allumed and woman 
co him 400 marks in 7. years next enſuing, by ſuch partie 
upon Non Aſſumpſit pleaded, It was found fd the Þ ; 
was Dbzected in Arreſt of Judgment, That one of the lun 
wag not incurred at the time of the Action bzoughtztt.- 
peared upon the Declaration, ſo as the Plaintift hap not 
Action fo2 the whole money pꝛomiſen. And fo2 that caule⸗ 
was abated by the Court by award, although it was alters 
See Br. Title, Action upon the Caſe, 108. "1108 
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Canons Cale. 0 2 = Ropers 8 
aſe. 


o 
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XII. 2 and. 3 Phil. and Mary, In the Common Pleas, 


. an Allie againſt 4; they were nt Jſſue upan Nul Tenant def 

enen vom en le bre: And it was founy'ty the Alle, 

ws Wit cho of them were Otlletlors, and two Tenatits : And after 

do betoze Judgment, one ot thoſe who! were found Te⸗ 

| za; And that was moved in Arreſt of Judgment: But it 

wed of by the Court, Becauſe the patties had not day 

— tu plead it. But it was lad / Chat after Judgment given, 
ce Er rour 1yeth. +. 0333} 9 F 
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1 6 1 Zlix. In the Common Pleas, 


XIII. Canons Calc. 


ime of Queen Elixabeth. 


there, this Deed was given in Evidence, viz. Sciant 

futuri, od Ego Richardut Caxon, filius et hates Ki- 

, Dedi, Conceſsi, et hac præſenti carta mea Confitmavl 

top Militi, Omnia Terr, Tenementa, &c. ad uſum mei 

uit Richardr,ct Juannæ uxoris meæ pro termino vitæ abſq; impe- 

in ati, ac etiam reftorum hæredum mei præfat. Richardi, et aſ- 

mm meorum poſt deceſſum mei præfat. Richards, et Joanne 

3 Et ſi contimgat me præfatum Richardum obire ine Exitu 

ur med procreato, Tunc Volo, quod omnia dict. Terr, et 

ehen remancant! Tho-: fratri meo ct rectis hæredibus de Cor- 

ne hæredibus et aſſignatis edrum. And it was the 

E the Juſtices, That a good Eftate tail was by that Deed 
Aliathe ſaid Richard in ult, after the veath of his TUife, 


* 
. 


Us: Evidence to a Jury in the Common Pleas; Upon an 


2 EVZ. In the Common Pleas. 
XI V. Holt and Kopers Caſe. A 


[*Menlevin by Holt againff Roper, the Cale was: J. Abbot of 
Swan to I. M. En ght, a Clole of Land in B. fo2 44. years, 
r poſſeſſed, was attainted of miſpatſion of Treaſon, and 
rmtothe King, who ſeiſed the ſame: The Abbot aud his 
WL years, aun 31 H. 8. The Ring Leaſed the 1 2 
and dyen: Ring Ed. 6h in the fourth year of his 

wy ks Leaſed the fue to one Phillips, To have and hold,-after 
unte T. M. enden, fo 21. years: Roper ſutrendꝛed to Queen 
2 910 Lealed the lame again to Roper fo2 30. years. In this 
A was adjudged, That the Leaſe made to Phillips, was — 


/ Hl $39 


um DM 


Mich. 4 Eliz. In the Com- 8 5 
| mon Pleas. 


— 


—— — EE 


terly void, fo2 that the King was deceived in his Gran Je 
Leaſe made to F. M. was long time betoze vetermined byg 2 85 
ment tn the Perſon of the King, who had by foꝛleitur 
Attainder of T. M. And the Statute of 1 E. 6. Cap. 8. 

that Leaſe (notwithſtanding the Mon recital, oz Miſterum 
(es made befoꝛe): Foꝛ here is not matter of recital, but th 
Eſtate and Intereſt, which is not well limited fo? the 'C 
ment of it, i. the Leaſe ta Phillips; Fo2 there is not aun i 
ol the Commencement ot it: Foz that Leaſe can 

the Surrender of Roper, fo the woꝛds ofthe Lin 

ginning of it, cannot ſerve to ſuch Conſtruction, 


Gwe ed 
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141 3 


XV. 2 Eliz. In the Common Pleas. 


Term fo? years is deviſed to A. The Exetutoꝛs a 
| ſ\o2 entred into the Land deviſed to the uſe of the 
It was the Opinion of the Court, That the ſame wasa i 
poſſeſſion to the Oevilee. * 


XVI. 3 Eliz. In the Common Pleas. 


PE! | 
Ho Coparceners were ol a Reverſion, the one | 
ted his Jntereſt in it by Fine to another; It | 
that Cale, That the Conuſee ſhauld 18 a rer «clit 
Moiety of the ſat Keverfion, 9 


XVII. Aich. 4 Eli. In the Common Pleat 
7 n 
He Leſſoꝛ moꝛtgaged his Reverſion in Fee, to the Luut 
years, and at the day ol Poꝛtgage fo2 payment of 
he paid the money; It was holden in this cn 
Leaſe fo2 years nas: not revived, but utterly exting.' ” 


XVIII. Aich. 4 Eliz. In the Common 15 


= — : 


N. Ceſtuy Que Uſe in tail, 14 H.8. by Indenture bers au 

on the one part, and J. S. of the other part. Conliderd n 
Marriage between his ſon and heir appar ant, and Joan a | 
the laid J. S. to be had, Covenanted with the lad J. S. TW jt: 
he, noꝛ any the Feoffees ſeiſed to his uſe, have made, 
ſhall make any Eſtate, Releaſe, Grant ot Rent, lebe 1p. 
any other Jncumbeance whatſoever of any of his? 1 
ec. But that all the ſaid Mannoꝛs, cc. ſhall immeviateiz uin, 
remain to his ſaid ſon, and the heirs of his body, — * 
ot the (aid J. N: It was the clear Opinion of all tf 4 
Cale, That by the ſald Indenture, No uſe is c 


any uſe raiſed to the ſaid ſon and heir; but that io wa 
Covenant. | 
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vdrews and Glowers 2 F Scarning and Cryers 
£ Caſe. 85 Caſe. . 8 


Trin. 4 Elix. Rott. 1622. 


XIX. Andrews and Glowers Calc; 


1 Ceeſpaſſe by Andrews againſt Glover, The Lady Mary Dacres vibe, be. 
did of the Manno of Cowdam, by her Jndenture, bar⸗ 29. 
n fold to the ſaid Andrews, all thoſe her Woods, Under- 43-4 b, . 
= 0 Pedg-Rowes, as have been accuſtomably uſed. to be 
od (010; ſtanding, growing, being in, upon, and within, the. 
of Cowdam, & c. To have and to hold, cc. from the Feaſt 
* laſt paſt, during the natural life of the ſaid Lady Mary: 
as Andrews fo2:htmieif, his heirs, and aſſigns, doth Cove- 
aa grant to and with the ſaid Lady, her Erecutors,4c. to can- 
aa on cauſe to be contented and paid to the ſaid Lady, her 
kt. yearly during the ſaid Term, 10 l. By fozce of 
he cuts doum all and ſingular the Trees, Mood, and 
bs in the afozeſaiv Mannoꝛ growing at the time of the 
the Indentute afozeſaids And afterwards the ſai Lay 
ag ie ſame Yannoz, after the ſaid felling made by the ſaiz 
lates! Calhereuport Andrews eth Treſpaile. And the 
une the Court was clear, Chat after the Bargainee had ange 
he ſhould neuer alter fell in the ſame place where the 
x was made, by fozce of the laid Grant, notwithſtanding 
itt yearly reſerved, and notwithſtanding, the wazds. of the 
n. To have and to hold, duringrthe lite of the ſaid Dame 
% Wherefore the ſaid Andrews durit not Demur, et. 


XX. s Eliz. In the Kings Bench. 


1 was; A. is bounden to B. in àn Dbligation topap to 
$20L at the Feaſt ot our Lady, without limiting in Certain, 
Lady-Day, viz; the Conception, Mativity, oz Annuncia 
il; the Opinlon of the whole was, That the Deed 

rued to intend ſich; Lady-Day, which ſhould next 
. the date of the laid Obligation. 


"wa Mich, 7 Elia. In the Common Pleas: Rott. 1851, 


. 
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XXI. Srarning and Cryers Caſe: 


aSccond Deliverance by Scarning againſt Cryer, the Defen- /--: . Se. 
aus as Bayliff to J. S. and ſheweth, That the ſaid 
nn che time of the tabing, dt. was Lozd of the Bannoz of 
F -; Within which Wannoz, there was this Cuſtome time out of 
mw i That the Tenants of that Wanno2 and other Reſiants 
Ii Sblurants within the ſaiv Bannoz, oꝛ the greater part of 
at the Court-Baron of the faidPannoz, at the Manno 12 
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Scarning Ss O Ent a 
Caſe 35 3 
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ſaid holden, were uſed and accuſtomed to make Laweg, adi 
eins as well upon the Reſiants: and: Juhabitants wit K's 
Mannoꝛ, and the Tenants of the ſaiv Yanno? there m 
every Occupier of any Tenements within che lad Manna 
government there to be had and kept, and fo2 the pze 
the coꝛn and graſſe there growing: Aud that we \ 
thoſe whole Eſtate cc. diſtringere desen | 
ſte forisfact. et per Juratores 'Curiz prædict. ex aſſenſu Ui 
Inhabitant. et reſidentium ibid. in forma Prædicts aſſclhs ch 
tam ſuper quibuſcunq; tenend. Maner prædict. aut in 
aut reſidentibus infra Manerium illud, quam ſuper oceuph 
quorum Tenementorum infra idem Manerii: And further iu 
at a Court⸗Baron there holden, That Coram Sectatotibu 
Curiz, by the Homage of the aid Court then charge to | 
with-the aſſent of other Tenants and Juhabitants of tt 
no2,/it was Oꝛdained and Eſtabliſhed, That no Tena not | 
kop-afo2eſaid,'tiozany of the Refiants oꝛ Jnhabit? 
Warioz;no2 amp Dccupier-of any Tenements w vithinth 
n rom thencefozth, ſhould' keep his Cattel u 
Fields of that Manno: by Byherdz.mo2 ould put an ny 
alley Gd there befoze the Feaſt ok 
ilibet tenens, reſidens, & c. ſhould for 50 
Archer (aid r Dccupit 
hu Te em t within the lain Mannoꝛ; And that at 
Twards holden; viz. ſuch a day, It was pꝛelented, tl 
tif Ciiſtodivir boves ſuos, called Draught⸗Oxen, within 
Fields by-Byberds; contrary to the Oꝛder afozeſaid,” . 
penalty of 20 s/afozefatd, was fozteited, Patwithl 
pain de gratia Curizillius per quoſdam A. & E. affe or 
illius ad hoc jurar. aſſeſs. et afferrat; fuit ad 6s. 8 d. 
ſaid, That the place in which the taking, ec. is with th 
afozeſaid; And that A. B. Steward of the laid Banindp4 
ſeriptis extra Rotalis Curiz -predi&!.the ſaid pain If 05 
— hol NS! 3 ot the ſa 
ect and Receive D M t 
8d. of the Plaintiff, andhe-refuſed'topay it; und an 
taking, c. And upon this Conuſans of the Detendam ze 
did Demur in Law: And Judgment was niven agal inſt t 
ſang, 1. Becauſe he pleaded, hat it was p2eſented Cc . 
ribus, and doth not ſhew their Names. 2. The penalty 
by the By-Lam, was 20 8. and he ſheweth, it was 
68. 8 d; and ſa the penalty demanded, and fo2 which the 
was taken, is not maintaſey by the By-Law; and u pt 
ought not to be altered. 3. Pe ſheweth, that it 1 1as p2e 
* the Plaintiff had kept his dzaught-Dren ; and he ought 
2 5 the lame in matter in 15 that he did keep, e. * a 
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— Dedicotts 2 Tindall and * 
Caſe. 3 Caſe, 


_ 2 


7 Eliz, In the Common Pleas, 


* XXII. Dedicotts Caſe. 


: 


* 


M qiicott, ſeiſed of certain Cuſtomary Lands, ſurrendꝛed the ? » 
J ane into the hands of the Lopd, to the intent that the Low 
rat the fame de Novo to the ſame Dedicott fo life, and Hob. 260 

woes to Jane his wite, during the Nonage of the ſon and heir 
Melicort 5 and afterwards to the (aid ſon and heir in tail, xc. De- 
ir ved befoze any new Grant: Afterwards, the Loꝛd granted 
to the wife, during the J2onage of the ſald heir, the 

der to the heir in tail, the heir at that time being but of the 
x5. years ; ſo as the ſaid wife by tozce of the ſaid Surrender 

Sand Dyer, Juſtices, That the husband ſhould have the Lands "© /** 
e Nonage of the Entant ; fo the wife had her ſaid Eſtate 

ln uſe, and then her husband ſurviving her, ſhould have it, 
Þithout any admittance, fo2 that he is not in of any new 
in the Eſtate of his wite as aflignee. And it was ſaid by 5 
Hat it a Copyholder be foꝛ years, and maketh his Execu - FA 
peth, that the Executoꝛs ſhould have the Term,and that . 


i Avmittance : Weſton, contrary in that caſe, as to the 


7 Eliz, In the Common Pleas. 
XXIII. Tindall and Cobbs Caſe. 


ee was bzought bp Tindall, Knight, againſt Jeffery Cobbe 
Mare, and the Plaintiff declared of a Demile of the 
es the Bannoz of Wolverton; and of the moiety of a Wood 
Molyverton- Mood. The Defendant pleaded, That Robert 
a betoze the Waſte ſuppoſed, was ſeiſed of and in tertia 
Krlus Medietatis Of the ſuid Mannoꝛ, and of and in tertia 

Hus Medictatis of the afozeſaid Mood, and held the ſame 

pro indiviſo with the Plaintiff ; and that the ſaid Robert 

a,b his Deed, ſold to the Oefendant omnes et omnimo- 

We et ſubboſcos ſuos creſcent. in prædict. tertia parte alte- 
Matis prædicti boſci ad libitum ipſius Galfridi ſuccidend. 
rn the cutting down of 300 Daks, in which the Waite 

Wd; with this, that he will averr, That the afozeſaid 300 
re the third part only in numero et precio medietatis omni- 
Num et ſubboſcorum at the laid time when the waſte is ſup⸗ 
Aubedane ; and demanded Judgment, k Action: And divers 
aus were taken to the Count: I. pe ſheweth, that the 
Bak. he-moiety of the anon was per nomen, Sec. and bath 
T un that the demiſe was by Uziting 3 andif nut, then de can 


4 +. 0 
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Staimfords Caſe. 2 


not plead it by a per Nomen. 2. The Wafte is alligned mög 
of Clay in 100 Acres of Lands, parcell Medictaris Manerũ de A 
verton, and hath not ſhewed in what Town the Land ig: iT 
hath chewed befoze, the Oemile of the motety of the 9g Pang 
Wolverton in Wolverton. 3. De ſhewes the Demiſe of 
ty bf the Mannoꝛ of Wolverton, and of other Lands, and 
taſte in cutting down Daks in quodam boſco vocat. W 
Mood, parcell præmiſſorum; and that cannot be: foꝛ this un 
cannot be parcel! of the Manno; of Wolverton, and of the 
Lands alſo. And fo2 theſe Cauſes, the Count by the whit hs 
was holden to be inſuffictent, * 


7 Eliz, Dyer. In the Common Pleas, 
XXIV. Stamfords Cale, 


Ugh Stamford, ſeiſed in Fee, had Iſſue A. his Eid 

B. his younger (on A. had iſſue George att Elizab 
vers Wnen ; Hugh made a Feoffinent in Fee to the m 
ſelf £02 lite, and afterwards ts the uſe of Geor EET 
wards to hu! * Web and afterwards 
heirs of H 5 A. dyeth : Geo diaz 
eth wilhout Ie : N Bes holden by Bendloes, Enel. 
both the Bromleys, and Kingsmill, Chat Elizabeth is bart 
Fine, by the Statute of 4 H. 7. & 32 H. 8. * 


XXV. 5 Eli. In the Common- Pleas. 


De Caſe was this; Orandfather, F ather, and 

are given to the Grandfather f62 like, the re 
m tal; The Grandfather and Father er joyn m 4 x 
—— 3 e a 

Lund to the Grandfather foꝛ 
Father in Fee: The Grandfather and Father dye; Th 
trery, end te ont the Lellee: Weſton was bt! lam 
—— kon was lawkull; fo2 it was the 
her, and the the Confirmation of the 3 ba 

rinty of the Grandfather collaterail to the F 
near Ke aan 5 
is remitted, and the warranty gone, by taking back the En 
the Son is now feiled ol as high 1 8 515 $ <ul 


The wet ye doomed tay he Lin. 4p , by whith den 


determin er, 
25 Hog 2 7 5 5 Mg hat [ 


coral ne dane be remit; for it ibs tf M 
Fine with Prem, ares che Stare . WM 


_— Pr Caſe. 2 „ 


—_—_— 
anne chat during the poſſeſſion of the Grandfatherzthe CUarranty is 
Eden and not determined: and although that by the death 
dfather it be determined; yet having reſpect to the 
it 7 in being; fo2 his Eſtate is derived out of the Eftate 
was warranted , and which dilcends with the Warranty. 
wallocs, One cannot make Title by a Collaterall Warranty 


mij, dl. 


8 Eliz. In the Common Pleas: 
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XXVI. S.monds Cale; 


— ee th the Tenant vouched Roſe Simonds as Daughter 
of Henry Simonds, Clerk; and becauſe ſhe was within 
kt that the Paroli might demur. Bendloes tecited the 
2 be this A Fine was levied of the Lands to Henry Simonds, 
Candition,4c.who reudꝛed back the Land to the Conuſd? by the 
Fine; and that the ſaid Henry Simonds nebet had any pole 
Alaun, but that which he hay mean between the Conuans, 
Rendee; of which poſſcſſion the wife ſhould not be endow⸗ 
4 therefoze it is a good Counter:ptea to ſay, That the ſaid 
any of her Aunceſtoꝛs, ct. fo that was not ſuch a Deiltti 
ha (Warranty might rife ; and fo if aFeoffinent/in fet 
to the ſaid Henry Simonds tu the uſe of another: 
Opinion, was Dyer, Juſtice; fo2 Henry Simonds hay not 
= red of which height be bouche d. Welth, con- 
Fo the Fine impoꝛts in it ſelf, that he hath a Fee, and that 
k and rendzed the ſame Fee, er 
Men. Dyer fam ta Bendloes, The beſt wap fox you, is 
je Counter-pea generally: and if he eſtopp vou by the 
demur upon it. Afterwards, Beridloes moved another 
* Henry Simonds ius a Phicſt,, and therefoze Roſe is a 
if ſo, then the cannot be vouched: as Peir: But J 
IT the Biſhop ta Certifie the Baſtardy, it I ſhould 
v, und therefo2e J ul plead the Tpeciats matter, 
al be tryed by the Country. Dyer and Welſh; ——_ 
dil pou pleaſe; and yet it you pleav general Baſtardp, it 
dy the Catntry ; #0 Roſe is nat a patty to the Tit; 
* Wale, Bactavdy ſhail be tryed by the Country, 


| n. Mich. 8 Elis. In the Common Pleas, 


ure; It was Caid by Dyer and Brown, Juſkices, That ifa man . 54 
eth by his Cant to his ſo, a Mamioꝛ in tail, and E 
i S== —.— this e Centits © Aw if. 
wa } are + 
am a A Lands tu A. in Fee, and 
— — in che LAtll, devileth te lame 
Fer, they are ꝗ— : 


Mich. 


Drew ana Barrentines 8 _ 
Caſe. 


Mich. 8 Eliz. In the Common-Pleas. 
XXVIII. Daem Barrentines Calc. 


He Caſe was; Drew Barrentine and Winifricd his wifes 
leiſed of the Mannoꝛ of Barrentinc, which is Ancient Deu 
and holden of the Loꝛd Rich, as of his Mannoꝛ of Hatfield, % 
Fine thereof Sur Conuſans de droit, & c. by which Fine the tip 
ſee rendꝛeth the (aid Mannoꝛ to the ſaid Drew and Winifds: 
ſpectall tail, the Remainder to VWinitricd in tail, the rem 
to the Counteſſe of Hun:ington in taile, the Remainder wh 
heirs of the body of Margaret late Counteſle of Salisbury, th 
mainder to the Queen in Fee: It was moved by Bendloe 
jeant, It the Loꝛd Rich being Lozd of the Wannoz, might eu 
this Fine by a Wait ot Diſccir, and ſo Kecontinue his Sen 
and he ſaiv, That he might; and thereby all the Eſtates ung 
ſed by the Fine, ſhould be defeated, even the Remainder whihs 
limited to the Queen, fo2 by it the Fine ſhall be avolded 
tents, Welſh, Juſtice, Such a Wait doth not iye; F6 
Rematnder limited to the Queen by the Fine, allmeanS 
are extinct, Then, if it be ſo, Diſceit doth not lye. If the 
in Auncient Demeſne levieth a Fine, and afterward the 
ramount, who is Loꝛd of the Yannoz, doth releaſe to the 
and afterwards the Loꝛd of the Mannoꝛ bꝛings a Unit of 
he gains nothing by it: And if the Tenant in Ancient 
levieth a Fine ot it, and dyeth, and the heir confirmeth ff 
of the Conuſee, and afterwards the Loꝛd by a TUrit of Y 
verſeth the Fine; yet the Eſtate of the Conuſee ſhall ſtan 
all theſe caſes ditfer from our cale. Fo2 in all thoſe caſes 
act is done after the Action given to the Lozd ; but in our: 
whole matter begins in an inſtant, et quaſi uno flatu, and 
pꝛil be reverſed, the whole is avoided ; Foz the who 
is bouud w th the Condition in Law, and that condition? 
tend as well to the Queen and her Eſtate, as to anot Fr, 
Lands in Auncient Demelne be aſſure to the ing in 
Condition, Now during the poſſeſſion of the King, the nan 
Auncient Deme line is gone; but if the Condition be bh 
he hath his Land again, it is Auncient Demeſne- as it was 
r- * the Eſtate of the Queen is bounden by a Cf um er 
a ö gi 


XXIX. Aich. 8 Eliz, In the Dutchy-Chambe, 1 


IOte; It was holden by Welſh in the Dutchy Ch 

AN whereas King Edward the stb, under the Seal of che 
had demiled Firmam omnium tenentium at "Ul Maneritk 
That nothing but the Rent pallen, and nat the Law! 
fiignifies Rent; as in a Ceſſavit de feodi firmæ: Bult che 


- 


the Court laid, Chat their courle had alwayes been ta ma 


. 


— Mich. 8 Eliz. In the Com- 2 


mon Pleas. 


— 


A - — 


e manner: But Welſh continued in his Opinion as afoze- 

In: dd further he ſaid, Chat this was not helped by the Sta- 

ea Non-recitall, oꝛ Vil-recital,ec. fo2 that here is not any 
, Foz ſometimes (Firma) ſignifies Land, ſometimes 


In. 
XXX. Aich. 8 Elig. In the Common Pleas. 


his Caſe was holden foꝛ Law by the whole Court; Two Co- 
1 eners are, and one of them dyeth, her heir of full age, ſhe 
gal not pay a Relief ; fo2 if ſhe ſhould pay any at all, ſhe ſhould 
whitthe moiety ; and that the cannot do, fo2 a Relief cannot be 
ned, lo: Coparceners are but one Tenant to the Lozd, 


| XXXI. 8 Elis. In the Common Pleas. 


A Action upon the Cale was bꝛought, fo ſtopping ofa Way; 

| Adee Platntiff Declared, That the Dune of Suffolk was ſei⸗ 

ladibouſe in D; and Leaſed the ſame to the Plaintiff foz life; 

hr the ſaid Duke, and all thoſe whoſe Eſtate,#c. have uſed 

e mind, æc. to have a Way over the Lands of the Defen- 

wiothe Park of D. to carry and recarry Wood neceſſary fo2 

ie (nchouſe, from the (ard Park to the ſame houſe ; and further 

a That the Defendant Obſtupavit the Way, It wag mo- 

uns, That upon this matter, no Action upon the Caſe 

n alliſe, becauſe that the Freehold of the houſe is in the 

WE; and alſo the Freehold of the Land over which, cc. is in 

ant: But if the Plaintiff oz Defendant had but an 
ears, ec. then an Action upon the Cale would lye, ann 
Mane: Atl which was granted by the Court. It was alſo /--4 7” 


-. 


| 
fite, | * 
| E 1 x | 


5 ul 


: 


P01 locall 02 reall diſturbance, Obſtupavit, amounts to 
lt; And although in the Declaration is ſet down the day 
gear of the Obſtruction, pet it ſhall not be intended, that it 

ad but the ame day: fo2 the woꝛds of the Declaratton are 

9 dy which he was diſturbed of his UUay, and yet is; and ſo 

of the diſturbance is alledged: And of ſuch Opinion 
ache whole Court. Lœonard, Dꝛeignothoꝛp, ſald to the Court, 
bo. had veclared of a Pꝛeſcription, habere viam tam pedeſtrem 
alem, pro omnibus ct omnimodis Cariagiis, ànd by that 
union he could not have a Cart ⸗way, fo2 every Pꝛeſcription 
Ai. Dyer, That is well Oblerved, and J conceive that 
is do; and therefore it is good to preſcribe, habere viam 
abus Cariaziis, generally, without ſpeaking of Pozſe-way 02 
, 9 other Map, æc. Mich, 


7 Stuckley and Sir Jahn Thyans te and Ser 
7 Cate. 85 Caſe. hy C 


Aich. 8 Eliz. In the Common Plcas. 1 


XXXII. Stowell and the Earl of Hertford Caſt. * 


12 a Formedon in the Remainder by John Stowell and R Ray 
the Earl of Hertford, the Cale was; That Lande were g 
Giles Loꝛd Daubeney in tail, the remainder to the right | ein 
S; who had Jflie two Daughters, Agnes and & ; 
yed: The Donee dyed without Illue, and the Dea 
heirs of the ſaid Agnes and Margaret, olight a Formedoal 57 
mainder: And it was awarded by the Court, That the un 
abate ; Foꝛ the Wait ſhall be bꝛought by the heir of the — 
of the [aid two Daughters, betaule they have that remaindy z 
purchaloꝛs. 


Mich. 9 Elix. In the Common Plcas. 


— 
— 
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XXXIII. Stackly and Sir John Thyuns Cal Te 

Ho. Stuckly, Adminiſtratoꝛ of the Goods and Ch 2 a 

_ Tho. Curues, Abermam of London, brought Ber wi 
0 againſt Sir John Thynn, and demanded ol 

t modo ad hunc diem venerant, Tam præfatus Tho. 4 


wy 


predict, Johannes Thynn ; Et ſuper hoc, dies datus eſ & uſt 
in ſtatu quo nunc, & c. ſalvis, 8c: At which day, the De 
de Daene thereupon the Plaintiff pꝛayed his J. 
ndant. But the Opinion of the Court f. | 
could not have it ; but was put to pzoces over, beca 
is not ſo ſtrong as a Continuance, . 


aſch. 10 Elis. In the Common Ple: 0 : 
XXXIV. Lale and Eves Cas 8 


a Replevin by Luke againſt Eue, The De 
pRgn that the Jury at be did pꝛe 
N , within the Pꝛecing of 
Hs. warned to Appeur 
45 : Foz which: he was D bt 
there £0 5 8. An dd bar that Au tent dad vowe 
t. The Plaintiff in barr of the Jyowry, Al 
time of the Leet holden, he wag not a Keſient 
nent the ſaid Leet: on which they were at M 


the J — 
teten ana era F* b 


I 
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74 » 
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Sir Francis Carews : 


Caſe. 


2 — 


—_ .. 
KV. Mich. 14 Eliz. Rott. 1 120. In the Common Pleas, 


i — abbot and Covent of York, Leaſed to J. S. certain Lands 


lu; and afterwards by Deed Indented under their Co- 
zent Seal, reciting, That whereas |. S. held of them certain 
Wis gt (ill, they granted and demiled that Land to the ſaid J. 5. 
eon life, rendzing the ancient Rent; And by the lame Inden⸗ 
upated the Reverſion of the ſame Land ta a ſtranger fo? like: 
[Wi wholden by the Court clear, That an Eſlate fo2 life accrueth 
War |.5. by way of Confirmation, and the remainder unto the 

© WI gar depending upon the Eſtate created by the Confirmation, 


9 Mich. 14 E IZ. In the Common Pleas, 
XXXVI. Sir Francis Carens Caſe. 


| Nicholas Carew, ſeiſed of the Mannoꝛ of A, of which Man⸗ 
13, held certain Lands; B. is diſſeiſed by C: C. aſſures the 
ner Nicholas Carew, who is attainted at Treaſon , bp 
It er, the Pannoꝛ and Land cometh to King Hen, Sth; 
uk dpeth ſeiſen, and the ſume diſcends to King Edw. 
ho grants the ſame Mannoꝛ to the Lozy Darcy , 
Waits the lame to Queen Mary, who grants the ſame to 
kak Carew, fon bf Sir Nicholas Carew, who by Fine aſſures 
ache Low Darcy; the proclamations paſle, and the 5. 
male; the who hath right to the Lands whereof the Oiffeilin 
Ware, being fo2 all that time a Feme Coverr ; And therefoze 
Nu not barr her: But becauſe that the King was entitu- 
Lam by a double matter of Keco2d, and by the diſcent 
Min, the sch, to Ed. the 6h ; Ind alſo becauſe a Seignoꝛie 
ltd to the King upon the Grant made by King Edward the 
Date Lozd Darcy; The Juffices were all of Dpin on, That. ,, /22, 
try c the hear of the Dilteltde was not lame upon the JPat- 
MA he Queen, but that che ought tobe Relieved by way of 


* oY 
3". 


: 
a». 


un. ab. 14 Eliz. In the Common Pleas, 


K hoought an Action of Trespaſſe againſt another, fo2 cha- 
af his Ewes being great with Lambs as by ſuch dziving 
bhetoithis Lambs, The Defenvant juſtefied, becauſe they 
sfeverati Damage feaſants wherefozehe took chem, ard 
to the ound: And it was holden by the whole Court, 
4 ae Lhe be might take ; pet, he cannot 

| 71 4 WL tC. x 


XXVII. 


Mitch. 14 El:z, In the Com- 5 1 
mon Pleas. 
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XXXVIII. Aich. 14 Elix. In the Common Pla i this C 


Yoo Jo., 85 TY Caſe was; A. made a Leaſe to B. fo2 life, am jw 
grants unto him, That it ſhall be lawfull fo2 him 0 
Fewell upon the pꝛemiſſes; Proviſo, That he do not cut. od 
| Trees: Jt was holden by the Court, That if the Leſſee 1 
an, , any great Trees, that he ſhall be puniſhed in (date: bi dec ha 
caſe, the Leſſo2 ſhall not re-enter, becauſe that Pꝛouiſo 
Condition, but only a Declaration and Expoſition of the Eh 
the Grant of the Leſſoꝛ in that behalf. And it was holden al 
Court, That Leſlee fo2 life, o2 fo2 years, by the Comm 
cannot take Fewell but of Buſhes and ſmall wood, and not 
ber-Trees. But if the Lefloz in his Leaſe granteth Fird 
pꝛellp, if the Leſſee cannot have ſufficient Fewell, as abo 
may take great Trees. \ 


XXXIX. Aich. 14 El:z, In the Kings Bench. 


N Treſpaſſe, upon an Evidence given to the Jury att 
the Cale appeared to be thus; Land was given tu A 
remainder in Fee to his Siſters, being his heirs at the 
Law: A. made a Deed in this manner; viz, I the ſal 
given, granted, and confirmed, for a certain piece of m 
without the woꝛds of Bargained, Sold: And the wendu 
the Feoffee with warranty againſt A. and his heirs; At 
of Attoꝛney was to make Livery and Seiſin: And the 

this manner, To all Chriſtian People, &c. And the D 
rolled within one moneth after the making of it; And the 
Indented, although that the woꝛds of the Oeed, were itt 
a Deed Poll: And after 4. moneths after the delivery of 
the Attoꝛney made Livery of Seiſin. A. dyed without 
the Siſters entred, and the Feoffee ouſted them of the 
thereupon they bzought an Action of Treſpaſſe : And t 
of the whole » was fo2 the Plaintiff; fo2 here ian 
continuance, fo2 the Conve is by Bargain and S 
by Feoffment, becauſe the Livery comes to fale after 
ment, and then the Warranty ſhall not hurt them: 4 
that in the Oeed there be not any woꝛd of Jndenture, i 
the woꝛds are in the firſt perſon ; Pet in as much as the 
is dented, and both the parties have put their Seals Þ 
lufficient. Alſo, It was clearly agreed by the Count 
words, Give for money, Grant for money, Confirm forl 
for money, Covenant for money, It the Deed be du 45 
the Lands paſſe both by the Statute of Uſes, and i 
of Inrollments, as well as upon the wozyg of Barn 
And by Catline, Wray, and Whiddon, the party dust 
way of Bargain and S and he hath not election to em 
by way of Livery : But when all is in one Deed, MW 


_ 
c 
* 
— 


Ini. 10 
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Mich. 14 El:z, In the Com- 3 
mon Pleas, 


= together in ſuch caſe the Grantee hath Election; but here 
ss Cale; the Bargain and Sale (the Deed being Jurolled) 
4 qetent the Livery, and taketh his full effect befoze, And by 
n Catline» It he in the Reverſion upon a Leale fo2 years, 
4 his Keverſion to his Leſſee fo2 years by wozds of Dedi, 
I Fcofavi, and a Letter of Attoꝛney is made to make Lt- 
a Seiſin, the Donee cannot take by the Livery,fo2 that the 
171 ri the Reverſion pelentiy, 


40 XL, Mich. 14 Eliz. 


164 Ejcaione Firme, the Cale upon Evidence peared to be 
Che Biſhop ot Rotcheſter, Anno 4 E.s. Leaſed to B. 
ws eendzing Kent; and afterwards, granted the Keverſion 
99. years, rendꝛing the ancient Rent, To have from the 
the Leaſe without impeachment of Waſt ; which Grant was 
pby the Dean and Chapter: But B. did not Attozn ; And 
wut of attoꝛnment, Jt was holden by the whole Court, 
fit he Leaſe was void ; fo it is made by, way of grant of a 

and to paſſe as a Reverſion, But by Catline, Jf the 
led granted the Reverſion, and alſo demiſed the Land fo 
band paſſe ag a Leaſe to begin firit after the fozmer 
In W WWMLLULCL And as to the Attoznment, it was given in Evt- 
a B. aiter the notice of the Grant to C,ſpake with C. to 
Win Leaſe from him, becauſe he had in his Farm but 8. yearg 
Hut they could not agree upon the price: And the Juſtices 
opünan, That that was an Attozmment, becauſe he had 
the ſaid C. to have power to make anew Leaſe unto him. 
WB, being in Coinpany with one R, ſeeing thoſaid C. 
rds him, ſaid to the ſaid R, See my Landlord ; mean- 
c. Bromley, Sollicitoz, That is no Attoznment,be- 
Ata ſtranger. Barham, contrary, becauſe he was pꝛe⸗ 
Palit was held by the whole Court, tobe a gvod Attozn- 
But it was holden, That if the Attoꝛnment was not be- 
the Biſhop was tranſlated to Wincheſter, that the Leaſe 
om: and although that the Confirmation of the Dean 
Meer was befo2e the Attoꝛnment, ſo as no Eſtate had veſted 
v $9 BULL enough; fo2 the aſſent of the Dean and Chapter 
wes, || whether it be befo2e oꝛ after ; by Catline, Southcote, 

don: I Vray, Contrary. _ 


VII. Ach. 14 Elis. 
Lung leiled of a Mannoꝛ ta which an Advowſon is appen⸗ 
BA Stranger pzeſents, and his Clerk is in by 6.moneths; 
ante the Yannoz, with all*Apvotwſons ts 
The Incumbent vyeth, The Grantee may pzelent ; 
baun was alwayes appendant, and the Inheritance 
urg ta the Grantee, = is not made 2 


11 4002 


— 
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 Hunifrey and Hum- 2 
freys Cale. 


the uſurpation, as in the cale ofa common perſon, toy 
cannot be put out of poſſeſſion, But the JPatentee ſhall z 

a Quare Impedit of the firſt diſturbance, foꝛ that preſentmm 

not paſſe to him being a thing in Action, without mention 

his Grant. And ik the Patentee bꝛingeth a Quare Impediz gl 
ſecond Avoydance, he ſhall make his Title by the preſencames 

the King, not making mention of the uſurpation; pet t ll -L 
ſhop pꝛelenteth fo2 Lapps in the caſe of a common pero 
to make mention of it; fo2 that is his Title to the Peg 

(XC, wy”) 


= 


— <2 


Mich. 14 Eliz, In the Common Pleas, © | Ti 


XLII. Humfrey and Humfreys Cale, 


Etween Humfrey and Humfrey, the Caſe was, Cha 

kendant in Debt after Judgment altened his Lam m 
Plaintiff ſued fozth Execution upon the nem Statute 
Court of the Requeſt awarded him to the Fleet, becayſy 
ſued fo2th Execution. TUhereupon the Juſtices of the « 
Pleas awarded a Habeas Corpus, and diſcharged: the 
Jt was ſaid by Bendlocs, Serjeant, That the Chang 
Judgment could not enjoyn the party that he ſhall unt f 
2 ecution ; fo2 if they do, the party ſhall haue his tun 


4 
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Jin 11440 
XL1II, Ach. 14 Eliz. In the Kings Bene 
Man ſeiſed of Copyhold Lands, Oeviſed a certi 
them to his lite to2 lite, the remainder to his 
his heirs; And afterwards in the eſence of 3, 
the Court, ſaid to them, I have made my Will; and 1havwans 
ted all things in my Will as Iwill have ir. And atem 
And here, I ſurrender all my Copyhold Lands into your 
cordingly. And if was moved, All his Topp 1D Ll : | 
be to his (Uife, 02 by thoſe which were ſpecified in then 
the Opinion of the whole Court was, That the Summe 
ſtrained by the Will, ſo as nomoze paſſeth tu the em . 
whole matter, but that which is mentioned in the Mal es 
generall woꝛds ſhall not enlarge the matter. 


XLIV. Hill. 14 Elis. In the Common Pes. 


F  Ands were deviſed to the May, Chamberlam, aud 
I nours of the-Hoſpital of St. Rarttolomew in London 
as in truth, they are Incmpoꝛated by another name, ef 
vlle is good, by Weſſon and Dyer; anyodd Al 
becaufe. it ſhali be taken accozing to the Intent ofthe 

it was ſaid by Waſton, If Lands be deviſed to. 


amet 1e 


Paſch. I4 Eliz. In the Com- 2 
mon Pleas, 


— £4 1 5 
muß that bis name be W. pet the Deviſe to him is good, be- 
mſethere is ſufficient certainty, er. th 


XLV. Paſch. 14 El:iz, In the Common Pleas; 


woe Caſe was; A, ſeiſed of Lands, deviſeth the ſame to his 

9 Tine: fo2 life, the Remainder to his thꝛee younger ſons, and 

"© tic bers of their bodies begotten, equally to be divided amongſt 
handy even poztions ; and if one of them dye, then the other two 
withurvive,thall be next heirs. The Oeviſo2 d One of the 
wer 


— 


8 


i 
* 


; and, by Dyer and Weſton, Juſtices, The 3. bzothers 

- g in common in Remainyer. But contrary it is, 
vine ſuch a Oeviſe is made between them, To be divided by my 
kecuors;&c, there they are Joynt-Tenants, untill the diviſion 
ume: but here, although the woꝛds are, Equally to be divided, 
une is not intended of a Diviſion in fact and poſſeſſion, but of 
tſitereſt and Title; Foz if a man bzingeth a Præcipe quod red- 
&, deuna parte Manerii de D. in 7, parts tobe divided, it is not 
divided in Poſſeſgion, but divided in Jntereſt and Title. 

ſaid by the ſaid Juſtices, That although one of the Bzo- 

the two ſurviving bzothers have his part by purchaſe, 
diſcent,and they are Joynt-Tenants of it. And this was 

one Webſter and Katherine his wife, the late Mie ot 


* TY. # 
XLVI. Paſch. 14 Eliz, In the Common Pleas. 


ve Caſe was; Leſſee fo2 years of the Pawnage of the Park 
an, grants all his Goods and Chattels, moveables and im- 
»- woeables within the ſald Park; Jt was holden by Weſton 
| Juſtices, That the Leaſe of the JPawnage paſſeth by 
And it was ſaidby Dyer, Jfa man hath a Leale foz 
faHouſe, and grants all his Goods and Chattells being 
houſe, that as well the Leaſe of the houſe as the Goods 

palle by ſuch a Grant. F 


XI VII. Paſch. 14 Ez. In the Common Pleas, 
ee: It was ſamd by Weſton, and Bendloes, That a Retraxit 
AAo be befoze a Declaration; which Leonard and Filmer, 
— granten.: And Dyer ſaid, That it being before a 
y it is but a Nonſuit; and Wheatley and Filmer affir- 
aun: and therefore, it was adjudged, That ſuch a Re. 
2 Court of Huſtings befoze the Sheriff, is no Plea in 


D 2 XLVIII. 


— 


Cranmers 5 
Caſe. 
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XLVIII. Paſch. 14 Eliz. In the Common 2 


N Debt brought againſt Chriſtmas, who ſhewep foxth az 
tection, Quia Profecturus with the Lozd Hunſdon to} 
Dyer doubted, It the Pzotection din ye? but ſaid, Jt 
rather Mortater, then Profecturus: Fot a Protection JP 
fecturus tu Calleis, was never good, but ſuper vidicationanC 
Harper, Contrary ; F092 Barwick is out of the Realm: $ 
be was once of Counſell, Where a Bill was e 
Abra to make Hexham part of England: and he 
time of the Queen that now is, One Carre ſtroke 
Dyed at Barwick ; and in an Appeal heed 
— p the Mile, Carre was dilmifled. * 
b = 


Hill, 14 Elia. Rott. 938. In the Common Plee mY 
XL XIX.. Cranmers Caſe. 5 


J 309, 910 Howas Cxanmer, Archbiſhop of Canterbury, havitn 

2 4 7 mw "| fer cr cettain Lanks upon a ery, ben 

e 

/ | 3 

19.9. Erantoz fod 20. pears next aftex the death of the tante 

ous: — — ＋ his ſon in tail, and afterwardst 

Nen 7 7/5, of the Grantoꝛ in Fee: The Grantaz is attainted of 

ee. the Queen gave the lald Term of 20. years to te 
Landa who took to husband Ed. Whice-Church, 


to A: Thomas the ſyn entre, and leaſed the ſaws 
k, who upon an Ouſter, dzought Ejectione Fine 


n 1 


ka. 
s A. 
N 2 


barred, a | 
a orion 
896 Nan ; Fl 02 the Nene E 
Peu, Kr A and bemiiteomuch in 8 Argum f 
Point, That Ule Tun any Conkep ance; it 
po — ing to egof the Comm 


e ae 


5 T5 a he We here 1 


Ahle dach e M's GN — 2 
= and afterwards A. dyed ; his heir 4 — a Scire f 
the ſaid Fine: And by Judgment of the Court, x 
des fo2 the Fee was veſtedin the father 
ant, although that ex vi verbi, the remainder was lt 


m * Cranmers 8 


Caſe. 
. die u tohis heirs: But where Ales are limited in other 


Banc then accozding to the Rules of the. Common-Law , 
I they hall not be ruled and governed by the Rules of 
0 Fanmon Lam : As if Lands be given to the uſe of one fo? life, 
d the uſe of ſuch Leflees to whom the Tenant foz life ſhail ve: 

wtheſame 02 Years 02 life, rendꝛing Rent, the remainder over 
qfranger in tail, and afterwards the Tenant fo2 life makes a 

m pears, 02 lite, and dyeth ; ſuch a Leaſe ſhall bind him in 
wRemainder,although that the Lefſo2 had not but foꝛ life, and be 

A: f02 the Ae limited here to the Leſſees, which would be, 
wlinited contrary to the Rules of the Common Law. Foz by 
Cammon-L aw, ſuch Leaſes made by Tenant foz life, are de- 
ma bis death: And in this Caſe,This Leaſe fo2 20 years, 

* Ml aehedeath of the Grantoz, was limited accozding to the Rules 
a Common-Law, and therefore it ſhall take effect accoꝛdingip, 
it hen paſſed in pofſefſion, and not in uſe, as if the Convey: 

a been of the Land it ſelf, and that Land had been granted 
» Wotefrantozfo2 20. years after his death, that Jntereſt had been 
uam to fell, fozfeit, o: otherwiſe to diſpoſe at his pleafure, 

a dot accrue to the Executoꝛs as a purchale. 19 E. 2. Fitz. 
. Land was Leaſed to one fo life, and after his de- 
Erecuto2s and Aſſigns foꝛ 10. years ; the Leſſee aſ- 

Lerm; And, by Herle, it is a good Aſſignment; Iq it 

ection of the Leſſee to Deviſe that Intereſt, o2 to aflign 

tit And ſee 39 E.3.25. ALeaſe was made to one 

Da year over. 17E, 3.29. Leſſee fo2 life, ſo as after his 

Land remain to his Executoꝛs fo2 8. years ; Leſſee fo 

be who had the Freehold of the Land was impleaded, 

wed the Land, and the Executoꝛs of the Leflee fo2 life 

be received ; ſcil. (where as Executoꝛs do hold the 

wich pzoves, that they had the Term as Executoꝛs to 

te Teftatoz, and ſo Aſſetts, therefoze the ſame was be- 
Lefleefo2 lite. But by Dyer, in his Argument, That 

not pzove it, and certainiy it is not Aﬀetts ; Foz al- 
Executoꝛ have the ſame Term by purchaſe, yet they 
Executoꝛs, fo2 that is a good name of purchaſe, which 

Toncetlit: And Manwood argued further, and he Cited 

BS Hm; Covenant. 24. Land was let fo2 life, and it the Lel- 

hin 1 2. years, that his Exetutoꝛs ſhould hold the ſame 

wm of th: 12. years; The Leflee fo? life dyed, and the 

Y#tntred, and the Executo2s of the Leflee foꝛ life bzought 

YE Covenants, which pꝛoved, that the Executoꝛs had the 

19 1 5 the — and not - their _— 

Bay 28, by the name of Executoꝛs. Sce 22 Als. 

Inn demiſey to A. ad totam vitam ſuam; Et ulterius Conceſ- 

Min obicriit infra 20. annos proxime ſequent. the 

Bu 3 Pptvit legare et dare predic, tenementa alicui perſonæ 

Be wmwoumpredia. 20. annorum, &c. And Dyer Cited the 
#0 * 8.3: Quid juris clamar, 22. Land was lealẽd to one = 
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life; and 7 the Leſſee Dyed within the Term of 2.0) Pears a Pears, ty 
his Executoꝛs 02 Allignes ſhould have it until! the mat 
ſaid 20, years, and a Quid juris clamat was bzought 

Leſſee fo2 life without any mention of any — 

which the Defendant pleaded the ſpeciall matter, any 
ded Judgment upon that Fine, if he ſhould be due 
toꝛn, where he is ſuppoſed Tenant fo2 lite only; And ifs 
ſaid, That that ſpeciall matter is but a Pꝛoteſtation to (ay 
Term to his Executoꝛs. And upon ucha Fine, ſuch Te 
been dꝛiven to Attozn : And by Dyer, Tf the Leſſee dothnotns 
ſuch pꝛoteſtation, yet his ſpecial intereſt is not impa redl * 
it is but reaſon, that it be entred fo2 the moꝛe manikeſta 
32 E. 3. Quid juris clamat, 5. A Leaſe to W. fo life, ** 
over, he may grant the ſame Term oꝛ any part of it: a 
the Caſe between Parker and Gravenor, 3 & 4 Mar. Dye 
Where a Leale fo2 life was made, and by the Indenture 
Proviſum fuit;That if the Leſſee dyed within theTermof6 

that then his Executoꝛs and Alligns ſhould have and er 
Lands pro termino totidem annorum, which did ame nt 

ber of 60, years. to be accompted | from the date of the 

And it was the Opinion of the Court, That — 
Leaſe : But they all agreed, That a Leaſe fo2 _ 

might be upon a Leaſe foz2 life in the ſame Re e 

Leaſe was made fo life, and half a year after; he- 

and Waſte is bzought againſt the Executoꝛs, ſuppoſi 
Teſtatoꝛ held fo2 years ; and the Wit was holde 

there it is (aid by Kirton, That the Executoꝛs udn 
Term, unleſſe it were in the Teſtato2 ; and there thi 

not limited to any perſon, And ſce 11 H. 4. 187, Am 

to one fo2 lite, and 20. pears after. And 50 E. Als. 

fo2 life, and 3. years ober to his Executoꝛs. And t 

our Caſe, This Ale being limited in Dwer,accozwing 

of the Coimmon-Law, ſhall veſt in the Grantoz to g 

and then by the Attainder it was . foxfeiten to Queen 

if ſo, then the Plaintiff ſhall be barred, Harper, 
contrary; And that the Jntereſt in the — 

ted to the Executoꝛs and Aﬀſigns of the Grantoz ig 

and not in the Grantoꝛ, and then it cannot be kon 

this Uſe had been limited to the Granto2 9 

in him to give, cc. But here in our Cale, the N 

is limited and appointed to the Executoꝛs, cc. Ai 

be ruled in ſuch manner as Lands; but the — 
poſſeſſion obtained by uſe in another manner, thenth 
obtained by the Oꝛder of the Common-Law : I in 

Amy Townſend, Plow. Com. 111, 112. here Wen 

ſed in the right of his wife, made a Feoffment in Fee t01 
himſelf and his wife fo2 life, with divers remainders . 
is not the wife remitted, as ſhe ſhould be by gt 
Common: as if the husband diſcontinueth dhe Land ww 
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his wife, and the Otlcontinuee giveth the Land to the husband 
wife, and to a third perſon, ſhe is remitted to the whole, and 
third per lon hath not any thing. Dyer, to the ſame intent; 
here we ought to intend and conſider, That it was the pur- 
niet Cranmer, to advance his Executoꝛs with this Term unto 
rom ule and benefit, and not to leave the ſame in himſelf, And 
JICtoncetve, That the ule is in abeyance until the Erecuto2s are 
d an Aſſignee appointed; fo2 he may make an Aſſignee who 
quſhive the Term: #02 Aſſignee may be made two wayes, I. By 
a an Citate which is in the Oranto? befoze ; 2. A perſon 
ted and appointed by another to take any thing, ec. And it 
be allo intended, That Cranmer was purpoſed to make other 
on to leave to his Executoꝛs Aﬀetts to pertoꝛm his Till ; 
ant that that Term ſhould be applyed to that purpoſe, fo2 then 
as have ſhewed it in the Conveyance by words; ſcil. as to 
lisLegacies, and pertoꝛm h:s laſt TUill : And the Cafes put 
yipBother Manwood, do not go to the Point; Foꝛ J agree, 
ass are given to one fo? life, the remainder fo2 years, 
| ot ſay to whom, it cannot be intended to any other but 
unLeltee fo2 lite; 02 otherwiſe it ſhall be void. And allo where 
voen to one to2 life, and fo? two years after to his Execu- 
eignes, oz heirs, all is in the Leſſee, fo? all is as one gufft : 
ee it is given to one fo? life, and after his death, the re- 
| ohis Executoꝛs, J do not fee any reaſon that that re- 
Would be any Aſſetts in the hands of the Erecutozs ; D2 
Leſlee dyeth Inteſtate, that his Adminiſtratoꝛ ſhould 
Land theretoꝛe the Exetutoꝛs ſhall have the ſame as a pur⸗ 
But Cranmer might have given the ſame, o2 appointed 
mean time to receive it, and in the mean time it ſhall 
wance, Aldo if Lands be Leaſed to B. fo2 lite, the rematn- 
ears to his heirs, the fame remainder fo2 years is in abey- 

Uthe death of the Leſſee, and then it ſhall veſt in the heit 
Calo, and as a Chattell, and ſhall goto the Executoꝛ of 
c. and the Tenant fo2 life cannot meddle with it, fo2 it 
m: Ailo, Aſes ſhall not be rated as Lands; i. e. at the 
aw, but ſhall be rated dy the Statute, and as Ufes 
= the Chancery befoze the Statute, And therefoze it 
1 had been befozy the Statute, he could not have 
Swe Feoffees to diſpole of that Jntereff at his pleaſure, 
Yen Cranmer the ſon ſhall have the Land by fo2ce of the 
ea unto him; Foz the Effate fo? years is gone, becauſe 
ent of it is made, noꝛ any Erecuto2s who can take ft, 
we ute fo lite, is determined by the death of Cranmer z and 
eam Gle cannot have it, fo2 there is not any Conſide⸗ 
aer he ſhould have any Uſe ; fo2 by the Limitation, no- 
Aut in the Feoffee : And fo J concetve,that the Plaintiff 
mer. Des the Cale, 14 Eliz. in Dyer, 
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Tottenham and Bedingfields Cale, a * N 
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{ 
12 an Accompt by Tottenham againſt Bedingfield, who pleas WE 
That he never was his Baylitf to render accompt, the « W*% 
was, That the Plaintiff was poſſeſſed of a Parſonage fox Teo W- 
years, and the Oefendant not having any Intereſt, ua d 
any Title in them, took the Tythes being ſet fo2th, um h 0 
from the 9. parts, and carried them away, and ſold them WW 
which, the Plaintiſt bzought an Action ot Accompt : Andbvi WT 
wood, Juſtice, the Action doth not lye, fo2 here is not anp; 
fo2 wꝛongs are alwayes done without pꝛivity: And yet Jo: 
That if one doth receive my Rents, J may implead him 
of Accompt, and then by the bzinging of my Action, there 
vity : and although he hath received my Rent, yet he 
done any w2ong to me; fo2 that it is not my money unt 
linto me, 02 unto another fo2 my ule, and by my Com 
and therefoze notwithſtanding ſuch his Receipt, Jmayr 
Tenant of the Land, who ought to pay unto me the fail 
compell him to pay it to me again ; and a in ſuch caſ 
wong is done unto me, J may make a pꝛivity by my 
have a Mit of Accompt : But if one vifleiſeth meofm 
taketh the p2ofits thereof, upon that no Action of Acton 
fo2 it is meerly a w2ong. And in the pꝛincipal caſe, fo fog 
Tythes were ſevered by the Pariſhioners, there they 10 
ſently in the Plaintiff, and therefoze the Defendant by th * 
of them, was a wꝛong doer, and no Action of Accompt ic; e 
lyeth againſt him. And upon the like reaſon was the Cal * 
ot London lately adjudged; which was, That one devil 
another, and dyed; and the Oeviſee entred, and hel 
de viſed to2 the ſpace of 20. years ; and afterwards 
cauſe, the Oeviſe was adjudged void, and fo? that he tu 
Land diſcended, bꝛought an Action of Accompt againſt tht 
And it was adjudged, That the Action did not lye. 
trary ; Fo? here the Plaintiff may charge the Dera 
192002, and it ſhall be no lea foꝛ the Defendant to 
was not his ÞP2octoz, no moꝛe then in an Accompt aga 
holdeth as Guardian in Socage, it is no pleafoz him t 
is not Prochin Amy to the Plaintiff, Dyer, The Amine 
[ye ; I an Accompt be bzought againſt one ag Receiver, 9 
to be charged with the Receipt ofthe money: and an Ace 
not iye, where the party pꝛetends to be Owner, as agaim 
ter 02 Oilleiſo2 ; but it one claimeth as Bapliff, he ſhall „1 
and [9 it is of Gardian in Socage. And it was agreed, yo 
Diſleiſo2 aſſign another toreceive the Rents, that the n t 
cannot have an Accompt againſt ſuch a Receivoz, C 


++ 


— 


Oli der Breers 5 


Caſc. 


— — 


— 


LI. 15 Elix. In the Court of Wards. 


That this Cale was ruled in the Court of Wards; 
Nea where Tenant of the Ring, ol Lands holden by Knights 
ii in.chicf, made a Feoftment in Fee of the ſame Lands to 
| #5 melt fo2 life, and afterwards to the-uſe of his younger 
1 , the Remainder to the right heirs of the Feoftoz, and 

Jedes ſon within age, That the Queen ſhould have the 
ost his body, and of the third part of the Land; and when 
2 {ſon me of full age, that the younger ſon ſhould ſue 
| | 4 e Seiũn accoꝛding to the Rate and value 
* 78 50 „via. of the third part as in poſſeſſion, and of the 
s a Reverſioner : Fo2 the remainder to the right heirs 
fee, is in truth a Reverſion ; fo2 the Fee ſimple was 
ohm becaule there is not any conſideration as to that, 

tpꝛeſſed. And becauſe Livery ſhall not be ſued by par⸗ 
4 ou A ben altar be de to ſue Livery of the third 
wiatlently, and reſpite the reſidue as to the two parts in Re- 
8 unti the Reverſion fall, n 

e two parts in reverſion, as of the third part in poſſe! 
je bet fo had been ot full age at the time of. the 
Father, the younger ſon ſhould pay Primer Seiſin ag to 
the whole value of it fo2 one year as in poſſeſſion ; 
| tuo parts, the moiety of the value of a year, as of a 


15 Eliz, In the Court of Wards, 
LII. Oliver Breers Calc; 


x Bree, who was Tenant in Chief by Knights-Ser- 
nade a Feoffment in Fee to the uſe of himſelf fo2 life, 
ardsto the uſe of A. his eldeſt ſon and heir fo2 life, and 
Trp firſt begotten ſon of the laid A. in tail; and 
to the uſe of the ſecond ſon of the ſaid A. Sec. and fo2 
luch illue, to the uſe of the right heirs of the Feoffoz ; 
En. his ſon being of full age; Jt was holden 
inte of the Court of (Wards, That he ſhould pay fo2 
kr Sciſin, a third part as in poſſeſſion; and two parts 
. See the Caſe before, 


1. * i Mich. 15 Eliz. In the Kings B Bench. 


| 1 de; This Caſe was moved to the Juſtices in the Court of the 

ugs Bench: A man had iſſue two Daughters by divers 
un; and being ſeiſed of Lands in Fee, he made his (Will, and 

te ſane Deviſed, That his wife ſhould have the moiety of his 

0? years, and that his eldeſt Daughter at the day of her 

E Marriage, 
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Mich. 15 Elix. In the 
Common Pleas, . 
1 FFF 
Marriage, ſhould enter into the other molety; his eldeſt 
married and dyed without iflte :- And the Dueſtion wa Sl 
her Uncle ſhould have that moiety oꝛ the fourth part 7 
Land. Catlin conceived, and ſaid, That when the Devil! z 
was made to the eldeſt Daughter, that ſhe might enter i 
tain years, is not the Inheritance in her preſently, 
wo2ds void? So he (aid here, That it is not a purchaſe 
daughter, but both the daughters ſhould evi Comin 
heir to their Father, untill the Marriage; and then 
tance which was once ſettled in them, hou not bel 
Southcote, Jufttce,' ain, There are no woꝛds of Lir 
Eſtate that the daughter ſhould have after the F 
foze the Deviſe was vold; and it he had limited, thar the 
alter marriage ſhould have it fo2 lite, the Fee⸗ſimp 5 
her befoze, and then ſhe cannot have it fo? life. 7 550 | 
ik a Leaſe be made to the eldeſt daughter fo2 4 1 
and afterwards the Lands diſcenys to her art he 1 
one moiety of the Land, the Leaſe is determined, bi 
other moiety, Whiddon, Juſtice, Where a Devi sf 
nefitof a ranger, there the heir ſhall take by 
by Diſcent. As if a Leaſe be made fo2 years, 
heit, there the Heir —— uh. Lark b by the D eh 
Shehathit by Dilcent, and not bythe De bile. 
the Land to the heir in tail, with this, That hi th 
ſim of money unto anothet, there the Heir hall t. 
viſe, fo2 the benefit which may accrue to the range, 
Diſcent, fo2 otherwiſe the Till ſhould not be per 
where the Eſtate of the Heir is altered by the Will, no 
doth accrue unto another after that the Lands com eto f 
of the heir; in that caſe he ſhall have the Land by di 
here in this caſe fo2 as much as the Deviſe is, That th 
chall enter, they both being but one heir to thelr Fat 
the Lands by Diſtent; and the wozds of the Will, That 
ter into the moiety, ſhall be votd ; as, if the Devite bl 
Deir fo2 life, there the ſame is void, becauſe the Fee 
diſcendeth to her, doth dꝛown the particular eſtate: 
hee = the paincipal eaſe re, the == 
moiety which is ſo deviſed, and 
have the other moiety of the Land; and as to t a 
is deviſed to the wife fo2 years, the ſame hail et 


; 


all h 


the Common Law, that the Uncle ſhall have the mn 


and the other liſter the other moiety, 


— 


_ Mich. 15 Eliz. In the 8 
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man Covenanted with another to make and execute an eſtate 
Lads as ſhould diſcend to him fromh s Father aun Grand: 
Wir a certain days the lame Lands to be of the clear yeatiy 
* 40. marks: And the Aneſtion which he moved to the Ju⸗ 

us, That if the party had moꝛe Lands which came to him 
ks Grandfather and Father, then did amount to the yearly 
| 


thy 


* Caſe was nioved to the Court by Lovelace, Ser jant; A 


| 
1 40 marks, If he was to make aſſurance of all the Lands, 
mach thereot only as amounted to the value of 40 marks? 


. ood, Juſtice, conceived, That he ſhould make aſſurance 

is only which were of the value of 40 marks per annum: 

2 02s (ſuch which) do not go ſo largely as if he had 

ay Lands which ſhall diſcend, or rome be diſcended ; fo; 

jepearly value were but a demonſtration, and all his Lands 

witty be aſſured. But here the Intent of the Indenture can- 

een other wile, then to have but an Aſſurance of ſo much 

ti he had ſaid, Of ſuch Lands and Tencments as were 

thers, and Fathers, amounting to 40. Marks by the year: 

y thoſe woꝛds, he ſhall have but 40. Barks by the year, 

It hath been taken, That where the Queen made a 

ll her Lands in ſuch a Town, amounting to the yearly 

go h that that valuation is not a demonſtration, and {all 

we the Grant pzecedent, to have all in the Town which 

af the value of 40 l, but her Grant ſhall be taken and con⸗ 

ding to the woꝛds precedent. Manwood, The Com- 

faſſurance upon a ſettlement of Marriage is, That he 

eiſed of fo much of his Land as ſhall be of the tlear year- 

40. marks; It the marriage take effect, The Queſtion 

they to whom the aſſurance is made, may enter into 

o the Land at their election, and take that which is the 

, to the value of 40 marks per annum, and hold the ſame 

Ap, 02 if they ſhall be only Tenants in Common with the 

ud alſo it hath been a Queftion,(Uhether they may chooſe 

in one place, and another acre in another place, and ſo 

we whole Land where they pleaſe, becauſe the Grant ſhall 

ſtrong againſt him that granteth: But J conceive, 

ud be a hard caſe to make ſuch Elecfion of Acres. But 

d by ſome Serjeant at the Barr, That if a man grant- 

— YWier to take 20 Trees in his Lands, that the Grantee 

* ot one Tree in one place, and another in another : 

Bw... that Cale: but of the other Caſe, the Court 
"Hit. The pꝛincipal caſe was adjourned. 

50 f | 
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LV. Vernon and YVernons Caſe. 


by 
Oce ; That in the Caſe of Dower between Vern = 
non, and the Argument of it, the Plaintiſf wou ham 
Nonſuit ; Dyer, Juſtice, ſaid, It ſhould be an ill Þ 1 4% 
Nonſiut houid be after Oemurrer : And therefoze bel 
foꝛ his part he would not agree, that any INonſuit ſhoul 
it; but he ſaid, he would be adviſed, and take better Con 
of it, IA the Nonſuit ſhould be awarded, o2not, and ft | 
at another day, Manwood and Dyer took a differente, M 
Nonſuit is the ſame Term, and where in another Term 
ſaid, It is like unto the Caſe, where aman would Wage ig 
and is pzeſent ready to do it, that there the Plaintiff ca 
Nonſuit, becauſe it is in the ſame Term, but be ſhallke 
But in another Term afterwards he might be 
fendant taketh day over to wage his Law untill a 
ſo they laid, it ſhould be in this caſe. 


Mich, 15 Eliz, In the Common Pleas, | 7 
LVI. Sir Peter Philprts Caſe. 


His Cale was moved by Meade, Serjeant to the: 
the Court of Common Pleas, viz. That Sir pes 
Knight, ſeiſed in Fee of divers Mannoꝛs and Land 
a Recovery, and made a Feoffment thereof unto dine 
Tothe uſe of himſelf fo2 life, the remainder to his rf 
And after the Statute of 32 H. 8. of Wills, Det 
ſaid Mannoꝛs and Land to bis wife fo2 lite; and it 
his Mill, That if he could not deviſe all his Lands, i 
the Statute of 32 H. 8; that his Till was, That h 
have ſo much which might be deviſed by the Lawes of th 
And there was another Clauſe in his ſaid (Mill, That hi 
ſhould ſtand ſeiſed of the ſame Mannoꝛs and Lands aftert 
of his wife, To the ule of one Hurlock and others fo2 en 
payment ofhis debts, and foz the raiſing of Poꝛtions iq 
ment of his daughters in marriage: And further by! 
he willed, That if the Law would not bear it, That Ht l 
the others ſhould have the Intereſt, Then he willed, K 
ſhould have all his Mannoꝛs and Lands, and ſhould pi 
and ſhould give certain ſums of moneys fo2 the 
tions of his daughters; And the Queſtion wk 
the Court, was, Whether the firſt part of his Wl 
ſay, That Hurlock and the others ſhowd have his Lal 
void, 02 not, by the latter woꝛds of his Ul ? ** 
That the laſt woꝛds of the Mill did well erpound fi 


Jab. 1« A. Inche Com 2 
mon Pleas. | 


— 0020s, and that the cUill ſhould be perfozmed as it might 
, dnpafterwards Harper (aid, That upon this matter, Hurlock 
ate others had had a Oecree in the Court of Wards, to have 
4 ujole Lands during the years,and not two parts of the Lands 
Pyer, Juſtice, ſaid, That the (Mill of Sir Tho: Umpton, 
Su made mean between the Statutes of 32 H. 8. and 34. 
ien which is excepted by the lame Statute, that it ſhould 
ie conſirued in other tozm then accoꝛding to the firſt Statute. - 
+ Of gll his Lands. And upon a Demurrer argued, Jt was 
waned, That the TUill was good of two parts, although that 
Aal it was not divided: Foz where a man hath a CUar- 
ua thing, and he doth it, and moze, ſv as he erceeds his 
h yet it is good fo2 that part toꝛ which it is warranted, 
who: the reſt : As if a man males a Warrant of Attozney 
vale Livery and Seiſin of the Yanno2 of Dale, and he makes 
Methe Yannozs of Dale and Sale; it is good fo2 the Yan- 
, and void fo2 the Mannoꝛ of Sale. The Caſe was, in 
Partition: And afterwards the Becozd was removed 
tof Errour, ſuppoſing that this Court had Erred ; and 
vent was affirmed by thꝛee of the Juſtices of the Kings- 
But becauſe there was a Diſcontinuance in the Recozp, 
F erronious, fo2 that the firſt Judgment was reverſed,but 
ether cauſe. And ſuch was the meaning and intent of 
Nate of 32 H. 8. befoze the making of the Statute of 
Wot Explanation of Wills. And theretoze here in the pꝛin⸗ 
t it was holden, That the Mill was good fo2 two parts, 
the wife, and alſo to Hurlock and the others. And it was 
Chat by the Intent of the Mill, that the ſon was to pay 
zor moneys as Hurlock was to have paid, ſo as the Mill 
m the advantage of the heir. but tobe conſtrued accoꝛding 
Waning of Philpott, That if Hurlock couldnot have the 
that then the ſon ſhould have them, but with ſuch charge 
; and it was no Intent to ſubvert the firſt part of the 
ihe ſame might ſtand with the Lam. And ſv it was ads 
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[Cale was this; Aman makes a Leaſe foz 30. years; and e 74 
uns and ſells the (Uoods in and upon the 122 
E Leſſee , and that he might carry them off the Lands ///--4 - © ; 
time of 30 years: The Leſſee cut down all the Woods; 
wands other wood grew up from the Stocks, and the 
them alſo within the Term; and the Leſſoꝛ bꝛaught an 
Waſte fo2 cutting of the new wood. And it was moved 4s. /-2 
Verjant, Je the Action ot Waſte would le, oz not ? 
Aale, Is the Bargain, de boſco & ſubboſco, growing 

the pemifſes? Mead, No; but all his Woods in 


py 0 ith ; Nemiſleg, Harper, The. Grant is in the Mane 
, 1 : 
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tenſe in præſenti; ſo as he cannot have that which ſhall gran 
after : And if he would grant all his TUoods which thouty ws, 
in time to come, the Grant ſhould not be good, becaule K 
a thing in eſſe. And if a man will grant all his Wood grows 
on Black-Acre, and there be then no wood, he cannor þ 
thing, although that afterwards, (Uoods grow there; ay 
meaning had been, That he ſhould have the wood whit 
there after grow, he would have erpꝛeſſed the ſame in anos 
Mounſon, I aman grants all his Pay growing upon 
ſhall he have that which is growing there, after ? Na try 

if he grant all the Wooll which is growing upon his they 

he have moze then that which groweth this year? Meade 
ly: But it he had granted all the Wooll growing upon the 
fo2 20 years, then the (ame is like to our caſe; fo; he hath; 
that he may carry the TUood during the 30 years. Harp 
ſame is but a Liberty to fell the Trees whirh were grow 
time of the Sale, and to carry them when he plealeth, a 
give other Trees oꝛ Mood, which ſhould there after grg 
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Ovelace, Set jant, moved this Cale to the Court, 
L- Aſliſe was bzought of the Office of Regi in the 
of Devon: And he ſhewed, how that the Biſhop of Exel 
the Difice, and ſhewed the name of the Biſhop : And! 
William Alley Biſhop there, granted the ſame Oifice s 
death of the firſt Grantee to the Plaintiff: And further he 
That the Biſhop might grant the Dffice ad Idoneam pe 
And becauſe he doth not ſay in his Plaint, That the perſon 
it was granted, is idonea perſona, J conceive, that th 
not good; fo? if there be no ſuch perſon which can exercil 
fice, he ſhall not have it: Foz that is a Condition which 
ed to the Dffice, that he be a fit perſon who ſhall take its 
Peignothgates of this place ought to have skill in that! 
pertai their Difice ; Fo? if ſuch an Office ſhould: 
to a Courtier who hathnot skill in that which appertainet 
Office, noꝛ knowledg how to execute, he ſhall not have it 
ſaid, That he hath not ſhewed, that the firſt Biſhop is 
that he hath reſigned ; oꝛ whether that he be depzibed; 
foze it ſhall be intended, that he continueth, unleſſe the 
ſhewed: And then the Grant made by Alley to the Pa 
not be good. And fo2 theſe cauſes, and fo2 others, he (any 
know the Opinion of the Court. Dyer, Juſtice, The u 
befoze us; and wherefoze ſhould we give our Opinions! | 
fancy of every perfon, and to reſolve the doubts of en "” 
But if the matter laid come befoze by Adjournment fi 
becauſe the Juſtices of Afliſe are of divers Opinions, 09 
doubted ot any thing upon ſuch difficulty and avjournme 
to ſhew our Opinions, and to take ſome pains to ſearch aN 
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"ive the poubts ; but when we have not any thing befoze us; 
unt wobed £92 the plcaliire of the parties, What Refolutions 
make by peaking at Randome? Manwoodz As to the 
vexception, J no? my Bother Jeffery, du fot doubt of it, but 

11 was good, notwithſtanding that it is not chewed, 
das idonca perſona, fo? the Law ſhall intend him ſo to be, 
contrary be ſhewed. And fo it is of a grant of an Annii⸗ 

as he (hill fe bene gefferit; the Law hall intend thut he 

elf well, untill the contrary be ſhewed. But as to 

air Point, That he doth notHew the death of the firſt Bl 

Lap B2other Jeffery vonbred of it, but J make no doubt of it, 
ls but a Recital, and the Pſaintiffmakes his title but from 
Alley, anytheretory that is not material, noꝛ parcell ot his 

wu, whether the peedeteltor 'of Alley be alive, o2 not; ko; he 
verive any Eitle from him, bur from Alley. Dyer, Can 
rant an Office in Veverſion, without title of JPreſcrip- 

r they have uled ſo to do time out of mind? And here ns 

on is layed; that the Biſhop might ſv do. And then as 

the Reverſion of the Dffice cannot be granted, loꝛ there 

e Reverſionof it: and ft is not like unto an Advowſon, 
be granted, that the Grantee may pꝛeſent when it ſhall 
. And as J conceive, Mo Rev ok any Difice can 

eb; if not by the King who hath a ſpecial Pꝛetogative; 
eciting, how that ſuch a one hath ſuch an Dffice fo2 like, he 

t that ſuch a perſon ſhall have the ſame Dffice after the 

(the firſt Hrantee, And ſo the Queen may grant the Kever- 

Fluch an Office; as if ſhe recite, that ſuch a one is Keeper 
Park, there ſhe may grant the Keeperthip of it af- 
death of another: But i a Common perfor will 
'Stewardſhtp ol his Courts after the death or ſuch a per: 

s how Steward, oz the Reverſion of it, the fame is not 
NofDf.ces, there is not any Fee, 02 Reverfion, But a 

Hon which the party hath to name what perſon he pleaſeth 

Ihe lame ſhatl become void. Manwood, It is the Der in 

Mes, and in the Pꝛerogative Court, and ot all the Courts 
to grant the Offices in Reverſion, as in the Cale of 
rury and others, who have the Reverſion of every Office 
belong to the Spiritual Courts. Dyer, J do not cate, 

A uhat they do, but what they ought to do; and J vo not 

Me perſon of any one in relating the Law; But it may be, 

N onde ot Covenant, ſuch a Covenant may be good: And 
; win here a Caſe hath been apjudged, That where one pꝛe⸗ 
| Fight luch a one might grant an Office, cuicunqʒ perſonæ 
WE ucrir, and the Grant was made to two, and becauſe the 
udo not warrant this manner of grant, it was adjudged 
en the pꝛeſcription is to grant alicui perſonæ, ant not 
Fung perſonis, by that, he cannot grant it but to one perſon, 
ute divers, becauſe the prefeription doch not extend lo 

= ood, J concetve there is a difference betwirt ſich — 
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Tons who have Offices fo2 life, as the Admiral of 


Treaſurer, the Juſtices of the two Benches, which lara * 
incident to their Courts, they cannot grant any of tha; 
in Reverſion : But a Biſhop hatha Fee, and therefoze he 
are not alike. Dyer, he hathnot pꝛeſcribed in the pere z 
Biſhop hereʒ but he hath ſaid,That the Cuſtom is, * 
may grant the ſaid Office; whereas in truth, 17 there w 
ſcription, he ought to pzeſcribe, That the Biſhop foz the Wa. 
ing might grant the ſaid Dffice in poſſeſſion o2 in reer 
ſo as J conceive here, no Office ſhall be granted in Reber 
lefſe by p2eſcription ; which ought to be alledged. and 0 And in ten 
of this Queen, an Dffice of this Court was granted to u 
his ſon by the King; and the Patent was ſhewed here in 
and rejected: and it was ſaid, there was no place 1 

to ſit there, and the Dffice might be exerciſed as well b 

two; and therefoze the Patent was diſallowed, And al he 
Offices are granted to two, as now in the Kings⸗ Ben 
time, there is not any Pꝛeſident to warrant the lame; 

ine, as I conceive, ſuch a Grant is not goodz.no2 w 

Law; fo2 J do not regard in this — — what pe 

Mounſon, Jnthe Chancery, a Patent was grant; 
Swirenden, of an Office in the y by Ring Her 
and in 9 E. 4. it is diſputed, Whether the Grant b 

not, ec. 1 10 
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7 Caſe res, A man Moꝛtgageth his Lang 
Moꝛtgagee his Þeirs, Executozs, o; Aſigns, ace 
money at a day certain: The Moꝛtgagee dyeth, and n 
Peir within age his Erecuto2 ; and the Yo2tgago! pi ba 
ney at the day to the heir: Jt was holden,The ſame ft 

in the hands of the Heir as Executoꝛ, and that he 
money as heir, and he ſhall be charged ith it, within a 


LX. Mich. 15 Elix. In the Common b. a 


He Caſe was this; A man had made ane 

to one by Indenture, if the Leſſee ſhould lo le 

terwards by another Deed he demiſed the l 
Tenements to the ſame Leſſee, To have to his E 
Aſſigns toz 40 years after the erpiration of the ret L 
Lovelace, Serjant, dvemandedthe Opinion of the < 
Dyer being then in the Star-Chamber) CUhether in 
the Leſſee ſhould have the Intereſt in he ſecond L 
cutors ; 02 whether it was a void Leale ? 10 
That in every Leaſe there are 3. things incident toll 
I, That there be a Lefſo2 to make the Leaſe. _ 2+ 4 4 
a Leſſee to take the Leaſe, And, 3. That there be a 


L 
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nich ould be let: And then he ſaid, That here, although that 
there be d Leſſo2, and a thing which ſhould be leaſed, yet here 
there was not any Leſlee: Fo2 Executoꝛs are not untill after the 
wath of the Teſtato? : But he ſaid, Chat if a Leaſe be made 
bears, 02 fo2 [ife, and that the Crecuto?s ſhall have the lame 
enten years after his death, the ſame is good; fo? there is 
mIntereſt of the Term. And ik a man maketh a Leaſe to begin 
tthe moneth of Eaſter, his Executoꝛs may have this Term, be⸗ 
uſe the lame was an Intereſt of a term in the Leſſee, and the 
um ſhall be executed at Eaſter : But here in this cale, there is 
eren to take it, and theretoe he conceiven, Chat the Leaſe 
yold. Mounſon, Juſtice, The Cale is as it is recited: And 
ſad, That the pzemiſles of a Deed, is to limit the perſon who 
whave-the Leaſe, and the Habendum ſhall not declare the per- 
ho ſhall have it, 02 the Leaſe, but to declare the Effate which 
be in the Leaſe ; and it is but a limitation of the eitate ; and 
ithepemiſies doth not limit the perſon who ſhall have it, the 
Weadom ſhall not give any thing to the perſon, unleſſe it be er- 
Win the pzemiſles what perlon ſhall have it: And therefoze 
je faith, Habendum to his Exceutors and Aſſigns, thefe wowds 
Mors and Aſsigns) are void: But where a man makes a 
one, Habendum to his Executoꝛs and Aſſigns, the ſame 
od; fo2 if Livery be made, his Þeir ſhall take it after his 
Harper, By the Leaſe of the ſame Land by a new Deed; 
Lace is here, nothing ſhall paſſe without an Habendum: 
taLeaſe be made to the Leſſee, Habendum to his Executozs, 
met hath no Eſtate ; and when no eſtate is limited, the per- 
Auth pꝛemiſſes gains not any thing, and without the Haben 
e cannot have any thing. Lovelace, It J may declare my 
v This new Leaſe ſhall be a leaſe in poſſeſſion as a Con- 
1 of the firſt leaſe, and ſhall be taken to be a Leaſe fo2 life, 
Habendum ſhall be void; and therefoze he pzayed the Dpt- 
wg Manwood, Juſtice; therein: Who ſaid, That in every 
here are 3. Pzincipalls, as he had ſaid, of Leſſo2, Leſſee, 
Bing Let: And by the pꝛemiſſes, the Leſſs2 and Leſſee are er- 
I and by the Habendum, the Intereſt which the Lefſee ſhall 
yt to be ſet fo2th ; and if no Habendum be in the Deed to 
ip certainty of time, the Leſſee by the ſame ſhall be Te- 
wail, unleffe that Livery be made: and therefoze J am 
ur Dpinion, bꝛother Lovelace, That the ſame ſhall be a 
Wife, unlefſe that in the ſecond Deed the woꝛds had been, 
0 Leaſed and Granted; by which woꝛd, Grant; it might 
9 Mount to a Leaſe fo? life: but if the Deed had been, 
Wand Grant, that cannot be intended fo2 the life of the Leſſee: 
83 babe ſaid befoze, by apt wozds it might enure to a Con- 
©» and make it a Leale fo2 life ; but by the pzemiſſes it is 
Wd by this Deed it is not expꝛeſſed, that the Leſſee hall 
KD; fo; by the Habendum, his mind appeareth to be 


| ipagreement berwirt the parties, that his Erecutors 
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and Aſſigns ſhould have it fo2 a certain time ater bis exe 
that he himſelf would not have it, to2 he hath: Culticiently yy 

fo2 himſelf, to have it fo2 40. years, if he liveth fo long, 4 

it cannot be intended, that he ſhould live beyond the term z 

hath, lo as it cannot be taken to be rhe meaming of the partie 

he thould have it as a leale fo2 lite: and when by the pzemiſſs 
the Deed, the parties are not named, the Habcndum ops 1 
bꝛing in a ſtrange perſon: As, where a Leaſe is made totk 

band, Habendum to the wite, the Habendum to her ig vold th | 
it ſhall not introduce one who is a firanger to the pꝛemiſſeß of 
Deed. And as my Bꝛother Mounſon hath ſaid, The Offi 
the pꝛemiſſes of a Oeed is to limit the perſons who ſhall hi 

aim the Office of the Habendum is to limit the eſtate of th 
which is granted; and theretoze when the Habendum ig tof 

a perſon as was not named in the pꝛemiſſes of the Deed, it Fh 

a Nugation: As if he had leaſed to J. S. Habendum to the 
fo: certain years, there the Habendum to that thing is a 

and void; and therefoze then if the woꝛds be in the pꝛemt 

he lcaleth to J. S. fo2 20. years, and doth not ſay, that | 

have it fo2 20. years, it ſhall be intended, that the p 

in the pꝛemiſſes ſhall have it, foꝛ the Habendum waits i 
Grant befo2e ; and when he gives an Eſtate in the Hat 

out limiting of the perſon in it, then the perſon named in t x fl 
miles ſhall have it; and then when he names a firange 
who was not named befoze in the premiſes, oꝛ which he 1 
pacity, as the Moon, oꝛ ſuch like who are not in rerum mat 

tis Executoꝛs of the Leſſee, oꝛ his Aſſigns, theſe perſonsy 
named in the Habendum, are but Nugations, and bold; 

it is like unto the caſe where no perſon is limited in 

dum: And where apt woꝛds are, there the Law ſhall co 

ſtrong againſt the Grantoꝛ; and therefoze the Lato c. 
Habendum and the Pꝛemiſſes together, that the intent 

ties may (it by any means it may) have a reaſonable Col 

And therefoze if a man maketh a Leaſe to two, Habendum 

of them and a third perſon, there as to the third perl 1 
nothing by the Habendum, becauſe he was not named int 
miſſes, and theretoꝛe the naming him in the Habendum 
Nugation. And ſo here, the naming of the Executoꝛs a 

by the Habendum, is but a Nugation, and ſo there is 

named in it. But J conceive, that the Habendum, we 

are expꝛeſſed, and the eſtate limited by it, hail hav rl 

the perſon who is named in the Pꝛemiſſes of the De 

the Leaſe ſhall be good to him to begin after the firl * 
Harper, It appeareth that it was the meaning ofthi 
he himCzif would not have any thing, but that his UC 

his Executoꝛs ſhould have it, and the Law nt 

and meaning, and ſhall not ſubject the Law to h. 

when he doth not ſo, but overthwarts the Law, at 

Inftrument, the Law ſhall be firſt ler ved, and not t 
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—- ſame oth not agree with the Law, And therefoze as to 
We which my Bother Manwood hath put, Where no perfon 
amm the Habcndum, by Conſtructionof Law, he who is na- 
In the P2emiſſes ſhall have it: But when the Habendum 
grzerp2elle mention of his intent what perſon ſhall have it, 
gather then was named in the pzemilles, then it thoſe cannot 
jor 

þ 

| 


ihe Eſtate limited ſhall not be carried over to him who was 
ann in the 1PNemities. And as ts the Caſe put, where a Leaſe 
to two, Habendum to one of them, and a third perſon, there 
tee, Chat as to the third perſon it is but a Nugation; and 
aher tuo who are named with him in the Habendum, and have 
;(yacity to take it, ſhall have it, although the other getteth no- 
but that is not like to the Cale at Barr, fo2 no perſon is 
there, Manwood, If a Leaſe be made to J. S. Except 
u Cloſc, to J. D. who ts a ſtranger, the Exception is good, 
1 D. ſhall have it. The pꝛincipal Cale was Adjourned. 
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, LXI. The Lord indſors Caſe: 
#4 
Wa an Evidence given to a Jury in the Kings Bench, in an 
MRione Firme, the Caſe appeared tobe thus; That Sir 
Jafbewknor, night, being ſeiſed in Fee of the Yannoz cf 
ms, made an Indenture, Anno 11 H. 8. by which Jnden- 
eaſed the ſaid Mannoꝛ to 20. perſong, to the uſe of An- 
Madſor, afterwards Loꝛd Wind ſor, and Henry his ſon, and 
Aboꝛ of them, as long as any of the faid perſons named in 
Indenture ſhould live : And further Covenanted by the 
Sidenture, To ſtand ſeiſed of the ſaid Mannoꝛ, To the ule of 
Andrew and Henry, and. the Sur vivo of them, during the 
any of the ſaid Feotfees named in the ſameJndenture;which 
$made without Livery and Seiſin; and reſerved upon 
Bent: and afterwards the ſon dyed, And in 22 H. 8. 
as levied by a ſtranger upon a Releale to Andrew Loꝛd 
Wor; Andafterwards, 340f Henry 8. Andrew Lozd Windſor 
Meale to one fo2 vears, and dyed; and made William and 
his Sons his Executozs: And afterwards William his 
being Lozd Windſor, 2 & 3 Phil. & Mary, made a Leale 
ane land unto another, to begin atter the firſt leaſe ended: 
William dyed, and the Lo20 Windſor that now is, accepted 
wil, and of late time agreed with one Vaughan, who had mar- 
ber of Sir Roger Lewknor, fo2 the .Reverſion in Fee; 
rus the Leate made by Andrew Low VV indſor, 34 U. 


Mapon, the lecond Leſſee, that is ts ſay, the Leſſee of Wil- 
0 Windſor, entred; and being ouſted, he bꝛought the 
Woe Firme, And then, and yet one of the 20. Feoffees of Sir 
M ewknor is alive; ſo as 7 Eſtate of Ceſtuy Que Vye, is 
* 2 no 
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ache 14th year of the Reignof the Queen that now is; 
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ueſtion upon the firg 
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the 
That they ſhould not, although that they enter, unleſſe they 
the Freehold at the time of their entry; to? if they enter 
lv, it ſhall be intended accoꝛding to the Milt as Executay 
if he had granted his Eſtate to another, there after his de 
Grantee ſhall be laid to be in by reaſon ol his Grant, am 
Occupant; And fo if he would deviſe his Eſtate, the 
ſhall be in by reaſon of the Devile, and not as Dt 
TUhich Caſe of Deviſe,  Sourhcore denped, That he 
not be in by reaſon of the Deviſe, when his Eſtate det 
with his death: But if the Devilee entreth by fozce of the 
he ſhall be in as an Occupant. And alſo Southcote det 
which had been ſaid, That the Leflee fo2 years who he 
Lands after the death ot Andrew Lowd Windſor, that gi 
Dceupant : Fon, as he ſaid, the Leflee being in poſſeſſion; 
death of the Loꝛd Andrew, ſhould be ſain Occupant, andy 
fo2 the Executoꝛs of the Lozd could not be Occupantbyt 
of the Rent, becauſe they had not the poſſeſſion of the 
none ſhall be Dccupant, but he who is in poſſeſſion; 1 
ſaid, That if the firſt Leaſe made by Andrew Low Want 
now in eſſe, and that an Ejectione Firme was bꝛougſt ij 
that the Leſlee ought to aver, That ſome ofthe Feoffees! 
liwes, cc. were then libing. Southcote, It a Precipe q; 
ſhall be bzought, Againſt whom ſhall it be bought, age 
the Reverſion, o2 againſt him in Poſſeſſion? And 
bought againſt the Tenant in poſſeſſion, then he ought i 
Freehold ; fo2 it cannot be bzought, but againſt one wh 
Freehold at the leaſt 2 And then ik the Loꝛd William Wi 
nothing in the land, then how could he mate this le 
Plaintiff that now is, when the firſt Leſſee continueth 
atter the death of the Loꝛd Andrew, during the life of Ct 
vye. And as tothe Fine, the Queſtion did farther arile 
Loꝛd Andrew Windſor ſhould have a Feeſimple by th 
Fo2 being levied, (as Catline ſaid). Jt cannot be to the fit 
becauſe a Fine upon a Releaſe, cannot be intended to the u 
other but to him to whom it is levied, unleſſe an uſe be erm 
the Fine, oꝛ by another Deed: And upon a Fine (ene 
Releaſe. made unto Tenant fo2 life by a ſtranger, the lan 
a fozfeiture of his Eſtate ; But if Tenant fo2 life taket) ! Y-* 
Sur Conuſans de droit come ceoz/ &c. the ſatne is uon = 
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—— fine levied by thoſe who have not any thing in the 


lM. je void, Vet here it is not ſo; and it ought to be pleaded 
id ſhewed, that he had not any thing in the land at the 
ene was levied, as Anderſon ſuid. And Catline ſai, 
ne was not without good advice, fo2 the Lozd Brook 

16 ho were learned in the Law, were of Councel with 
ih Windſor in the levping of this Fine, ſo as the intent 
afettic the Feeſimple in Himſelf by the Fine, and not that 
des ſhould ſtand after that: And thereupon he put the 
putnam and Dumcomb, which hath much Reſemblance in 

2, which he argued when he was Ser jeant, and held the 

uon as he holdeth now; And therefoze he ſaid, That 
e Purchale was but or late time of Vaughan and his 
„ t the Fee was in the Lozd Windſor befo2e, and this 
gf purchaſe was to no other end, but to dilcharge the lands 
ances, as appeareth by the ſmall ſum which was paid, 
being of a great yearly value. And, as Vaughan confel- 
this ſum of money, becauſe that his Councel inkoꝛmed 
the Feeſimple was in the Lozd Windſor befoze, and 
ſe he would not have ſold it at ſuch a pꝛice. And he 
befoze that agreement, the Loꝛd Windſor told him, 
the Feeſimple in himſelf. Thereupon Vaughan agk- 
berefoze he paid the Rent? To whom the Low 
wered, That he paid the ſame during the lives of 

but after their deaths, he paid nothing; but not- 

that payment, that the Feeſimple remained in him, 

s Councell adviſed him to pay the Rent to the Peires 

pr, who was the {Utife of the ſaid Vaughan. And Cat- 

That if a Fine be leviedupon a Releaſe, in a Scire facias 

Conuſo2, he ſhall not plead, that the Conuſo2 had 
ix tn the land at the time ofthe Fine levied. And he 
t That if a Diſſeiſoꝛ be, and the Diffeiſee levieth a 
a Releaſe, that thereby his Right is gone. 
e; That as to the pꝛincipal Caſe, Southcote was of 

That the Fee was not gained by the Fine levied by a 

him who had the Tiſe befoze the Statute of 27H. 8; 

o Feeſimple was in the Loww Windſor, at the time 

made by him, that the leaſe could not be good, no2 the 
ntainable, And becanfe the Court was divided in Opi⸗ 
Points, Catline commanded the Jury to find a 
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Ote: That it was ſaid by the whole Court, That if 

delivereth money to another man to buy Cattel, 
chandize with, although that the money be lealed up in al 
the pꝛoperty of the money is to the Baplee, and the Baylg 
have an Action fo2 the money, but only an Acco 
Baplee, although that he never buyeth the Cattell oz othe 
fo2 the Auditoꝛs upon the Accompt ſhall allow him the | 
ſuch other allowances as they ſhall think fit. And thats 
takes away the money, atter the death of the Baylee, oy i 
time, the Baylo2 ſhall not have an Action againſt the ſiraq 
the Executoꝛs of the Baylee, oz the Baylee himſelf wy 
like; And yet if the Baylee dyeth, no Action of Acco 
againſt his Executoꝛs, becauſe the Teſtato2 had the py 
the monies. And therefo2e it he, who takes the mo nep 
Baylee, pꝛomiſeth the Bailoz,, to pay him the like ſim, 
as the Baylee had received of him in his life, and as thou 
ly p2oved by the Bayloꝛ; there, upon that P 1 
on the Cale doth not lye againſt him who took away the 
Carline ſaid, In an Action upon the Caſe bought tp 
the Rolls, and another, who ſuppoſed, that pere 
to one Moore, and that he is dead, and that the 
the hands of the Defendant, and that 1 f 
pay: the like ſum which might be pꝛoved that Moore 
Plaintiffs. Jt was holden, That the action upan the C 
lye. Southcore, Juſtice, ſaid, That although the pi p 
money be changed as befoze, and that no Accompt iye 
ſtranger ; Pet when he hath the money, and fo? that £ 
ſeth to pay it as befoze, it is reaſon, that an Action uy 
ſhould lye upon his pzomiſe, although the Law wh 4 
noꝛ 2 the Executoꝛ upon an Accompt. 4; 16:28 


ſj : 40 
Mich. 15 Elix. f 1 


LXIII. re Lord Cronmell Caſe, 4 
2 = 32/, 822 Joi y recite; That a Rep eu Was Doug ran 


he bp] 
: 4; 56 | Dekendants made Conuſang as Bayliffg of the 
£61, well; becauſe, that the ſaid Loꝛd was "Ceited of ff 
North-Elmes ; and that the Cuſtome of the an 
That the Homage have uſed to make By⸗Lawes ( 
ſhall be) within the lame Mannoꝛ, and upon a pain dnl 
and that the Lozd of the Mannoꝛ fo2 the time beige W 
in the land of any foz the Foxfeiture, And further 
Ano 6 of Ed. the 6th, the Homage then ( wheres 
Plaintiff was one) made a By-law, That none ſhot vg 4 
to feed in the Paſture oꝛ Lands of the Lo2p upon ak 
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s dad Franklyn in the 13th year of the Reign of the Lady 
i Woxenthat now 18, had put his Sheep into the Paſture and 
the £020 to feed; and fo2 that they avow tye taking in 
rok the L020 Cromwell, fo2 not payment of the {aid Foz- 
and gefferies of Councel with the Platntiff,ſaiv,Thar the 
Un the Conmtans were not good; Foz the Cuſtome is, as 
neelves have ſhewed, Chat theBy-law ſhall be made when 
aureth (and without Neceſſity a By-law cannot be): 
t not allevged here, That there was a neceſſity at the time 
b law made; and then if there be nonecefſity, they can 
the By-law. Allo, it is not allevged, that there were 
Weep there; And when a Cuffome is pleaded; it thall be 
bist juris. And at the Common-Law, you may fee divers 
{That when a man is to have one thing toꝛ the cauſe of an- 
bat he muſt alledg the thing toꝛ which he muſt have it: As 
x Where an Abbot had granted to one, That je ſhould 
mon, whereſogver the Catteil of the Abbot ſhould go; 
Commoner will juſfifieo2 make Avowry fo2 his Tom: 
the Beaſts of the Abbot went then in luch a place, Field, 
; fo2 if they did not go there at the time that he juſtifieth 
his Jitſtification oꝛ Avowꝛy ſhall not be good: And 
ns lald by Babbington, Chief Juftice, That if a man 
nmon whenfoeverhis Cattefl ſhall go in ſuch a JIa- 
the Grantoꝛ doth never put his Cattell into the paſture, 
tee ſhall not have Common there: and therekoꝛe he 
That he put his Beaſts into the paſture. And in 15 H. 7. 
ae of an Annuity granted untill he be pꝛomoted to a Be⸗ 
0a Whit of Annuity bꝛought, he muſt ſay; That he is not 
tc. And if an Obligation be made to you, to vou my 
money, when J. S. ſhall return from Rome; you ſhall not 
Hatton upon the Bond fo2 not payment of the money, with⸗ 
Mug, that J. S. is retoꝛned. Sce 33 H. 6. Hilarys Caſe; 
Methe Statute of Quia Emprores terrarum, It a man had 
eoffment to hold by Featty, and the Suarding of his 
in an Avowry fo2 the Caſtle Guard, that there was then 
d ſo cauſe of neceſſity ; fo? in time of Peace he ſhall not 
to guard it. And ſo it appeareth, 34 H. 8. Where a 
t was made bekoze the Statute, to hold by Fealty, and 
ar tomarry a pooꝛ Maiden within the Bannoz, if he doth 
uot marriage, he ought to alledg, that there was a Pooꝛ 
tear within the Mannoꝛ. So, if the Tenure be to re- 
220ge that is fo2 the Commonwealth, and he and all others 
Me advantage of it, pet the Lozd ſhail not avow fo2 not 
Lob it, without alledgum, that the Bꝛioge was in decay, 
Here the tenure is to Cover his Hall, he ſhall not Avow. 
Aledging, that his Hall needed Reparations. And fo in 
N Cale, here he ought to allevg, that there was a pꝛe⸗ 
any Sheep within the Mannoz when the By law — 
mages 
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made, and then there was no caule that it ſhould be mar 5 
the line manner as it hath been lald of the C * 
certainty ought to be ſhewed, lo ſhall it be by the Stam 
As if Tenant fo2 life maketh default, it one pꝛapeth to he tine? 
fv2 the default of the Tenant fo2 life, he ought to ſhown. 
hath the Reverſion,and that he bzingeth his Action by rei! 
ol: And as it hath been ſaid ot the Common Lam, am 
Law, ſo it ſhall be laid of Cuſtome ; As, itt 44 E. ;, wins 
Pariſhioners pꝛeſcribe to make By⸗lawes, and that t 
ſuch an Owinance, That fo? every Acre of Land, o ws 
Leaſt, every one ſhoulapay foꝛ the reparations of the & 
there it may be laid an Avowry, that the Church wanteh 
tion. And ſo where a Tar and Levy is to make a Walls 
Sea, there if the party will juſtific the levying of the K 
vy, he muſt ſay, That there was need of it, vile the 
not be levied : But as to the ability of a perlonghe ſhall 
by Intendment. As if an Obligation be made by a Bai 
man, in an Action bꝛought upon the Bond, he ſhall nog 
led to ſay, That the man was of full age, oꝛ that the 
a ſingle woman, fo2 that ſhall be intended, untill the . 
ſhewed : But by Statute-Law, ifa man pleads a ra 
be otherwile, As upon the Statute of x R. 3. Jfheple 
ment 02 a Grant of Ceſtuy. que Uſe, he muſt plead,That 
full age, out of pziſon, of ſoundmemo2y, and within th 
And lo where a Pardon was made in the time of Ring Ed 
to all, but to thoſe who were with Queen Margaret ; t 
will take advantage of the JPardon, he muſt plead, That 
with the ſaid Queen. And if a man plead a Feoffment 
the Common Law, it ſhall be good; and if he were ik 
it ſhall be ſhewed on the other ſive : But if a man pleaded 
ment by Cuſtome ; and the other ſaith, that the Feb 
in age, and the Plaintiff replyeth,That an Enfant by t 
may make a Feoffiment ; the ſame is not good, but a9 
foꝛ he ought to have ſhewed that, at the beginning in zig 
tion. And in 37 H. 6. Where a man pleaded a Devil 
was ſhewed, that the Deviſo2 was within age; there! 
tiff need not ſay, that the Cuſtome is, That an Ene 
viſe ; fo2 that is a Oeparture. Another matter of t 
which they have alledged, is, That they may make By: 
the better D2dering ; and they have not taken abermenm 
Dꝛdinance was either better o2 wozſe : and il it be not 
they have no cauſe to make the'By-Law. I a Feolfmel 
cauſa Matrimonii præloquuti, it ſhall not be intended 
Feoffment was fo2 any other cauſe than marriage: Wl 
man bꝛings a Wit of Dower, and the Defendant pies 

koꝛ lite made by the Pusband, it ſhall not be intenden 
Leaſe was in allowance of her Dower accoꝛdiug to t 
if it be not erp2eſly ſhewed. And ſo, Jf Ceſtuy que we? 


II. 
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makes a Leale fon life, it ſhall not be intended, that Cel a 
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Ade unleſſe a ſpecial Averment be taken, That he is pet alive: 
ſphere it doth not appear, that this is the better Oꝛder, 1302 
 utthe Lands are ſeveral,o2 [ye in Common, ſo as by no means 92 
"Conſtance it can appear it it be the better 02 not. Another 
a+ wherefoze the pleading is not ſufficient, is, Becaule he ſaith, 
ma pein of Fozfetture to the Lozd fo? the time being; and he 
went älledged in fact, that the Lowd Cromwell, who was Loꝛd 
the Manno; in Anno 6 E. 6. was Loꝛd in the 13th year of the 
uno the Queen that now is; and, without chewing, that ſhall 
it Mmtenved. As in 7H. 7. A man pleads a Feoftinent, and 
5. was leiſed, and did enfeoffe him, that is not good; but 
Nat to plead, that he being lo ſeiſed, made the Feoffment ; 
vithall not be intended, that his ſeiſin continued untill the time 
@ Feoffment, without ſhewing of it. And fo where a man 
Chat J. S. was ſeiſed of a Reverſion, granted it; he ought 
And that he being ſo ſeiſed, granted it: Any lo where an 
Witent is pleaded ; fo2 if he was not ſeiſed at the time of the 

nt, the Attozmnment was not good. And fo where a man 

da Surrender, he ſhall ſhew, that he who ſurrendreth, and 

1 the Surrender is made, were ſeifed- Quizrc, I the one 

her were not ſeiſed, one ol the Term, and the other ol the 

n, whether the ſurrender be not good. And 31 H. 6. It 

ll plead a Leaſe by Feoffees to uſe, he ſhall lay, And that 

they made the Leaſe. And ſee 6, 7, 10, 11 H. 7. Where 

ee Ulſe makes a Feoffment, averment ſhall be taken, that 

lime of the Leaſe that the Feoffees were ſeiled to the uſe 

elloꝛ. And becauſe that here it is not ſhewed, noꝛ alledged, 

Lod Cromwell is now Loꝛd of the Bannoz, it ſhall not 

tended: Alſo, fo2 divers other cauſes, J conceive, that the 

(s inſufficient :. Foꝛ he hath ſhewed, that a By-law was 

It doth not ſhew when it was made, no2 fo2 what time it 
Wiontinue ; And it is not ſhewed, Whether the fame were 

the better ozdering of the lands which the Lozd held 

WO in common with others, 02 which he held in his own 

done: And as to the Pꝛeſcription, J conceive that the fame 

Nod; becauſe it is againff reaſon, and not ex rationabilt 

"70 if one man keeps the Law, and another man b2eaks the 

et accoꝛding as they have alledged this Cuſtome to be, he 
Alt amed who hath not offended, and his Cattell taken foꝛ 

ae done by the Cattell of another man; and it is againſt 

mat any one ſhould be puniſhed fo2 the Default oz offence 

A But the Cuſtome of Boꝛough Engliſh is good; and ſo 
ne of Havelkind, becauſe that every ſon is as good a 
mas the eldeſt; and therefo2ze thoſe Cuſtomes ſtand with 
on 5 H. . here a man pꝛeſcribes, That fo2 

ee which the beaſts of the Tenant have taken in his lands 
eme; that he have the Foldage of them upon his ſaid 
RY. Ub Right ta manure his. lands, is a good aa" 
ecaule 
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| ©" pecauſe the party hath fo2 it Quid pro Quo. 0 po uhere ana 


pꝛelcrihes to have a Farthing of every one who palleth query 
Land, the ſame is called Toll traverſe, and is good. gp 

7 H. 4. {Uhere a man pꝛeſcribes in Common by reaſgy of 
nage, it is good; fo2 though it cannot be of Common Rig 
becauſe each hath Quid pro Quo, it is good. And ſo is 
ſtoine fo2 Fiſhermen to dꝛy their nets upon the banks of then 
of other men lying upon the Sea Coaſts, becaule it is f@ 
Commonwealth; and every man hath an advantage by it, is 
a man ſhould pꝛeſcribe to Fowle there upon the lands of av 
that were nat good. Meade, contrary, The cale is, ag 
been put; and divers Cales of the Common Law, Cuſta 
Statute Lawes, have been ſhewed : And by common Inte 

it is intended, that need doth require the making of the B 

fo2 otherwiſe,they would not have made it; and there need 
averment, that there was need of it, fo2 that ſhall be t 
intendment: As 19 E. 4. Aman Counts of the Grant off 
Avoydance, and the Count is good, without th 
was the nert Avotdance, but yet it would have been bei 
had been expꝛeſſed. And 21 H. 2. Jn Treſpaſle, the fir 
May, the Defendant pleads the Licence ofthe Plaintiff; Wn 
ſhewing, that it was fo2 the ſame Treſpalle : and pet it 
intended, when he pleads a Licence fo2 the ſame day, thai 


ml 
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fo2 the ſame Treſpaſſe. And as to the Caſe put upon the 


of 1 R. 3. it hath been ruled otherwiſe ; fo2 it ſhall be the 
the other ſide, that he was within age, as it appeareth 
13 H. 7. Alſo he ſaid, That the Court here ſhall int 
there was a neceſſity ſufficient, without expꝛeſling of it 
there was not, then it ought to be alledged on the other 
15 H. 7. An Annuity is granted untill he was advanced 
nefice, the Plaintiff ſhall not need to ſhew it, but that 
on the Defendants part; And the Statute which 18, 
Cattel of the Plough ſhall be diſtrained where the part a 
Cattell of which a Oiſtreſſe may be taken, there the pt 
not to alledg, that he had other Cattell, oꝛ other goods. 
to that which hath been ſaid, That it was the better ON 
needs not, fo2 the Oefendant himſelf was one of the 
the Oꝛder; and when By-Lawes are made, they hall n 
but to the Tenants within the Banno2 where they are i 
to ſuch only as have lands there, and not to the lands! 
which are out of the Mannoꝛ: and the Defendant in this 
not be received to ſay, but that this is a good Cuſtoms 
der, becauſe he is a party to it, and was the makeror 6" 
there was then a neceſſity fo2 the making of it, fo2 the bein 
ing of the Lands; and that eſpecially when as the Oren 
ſelf was a party to it: And as to that which is lad, E 
is alledged in the Lo2p Cromwell in 6 E. 6. and it is 
that the Deilin did continue in bim untill x 2th or this 
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u be intende d⸗ that he continued ſeiled untill the contrary be 


duc As in 7 7 H. 7. A man pꝛeſcribed to have Common by 
Amel the houle, xc. The Avowant doth not lay, that he was 
{of the houle at the time, æc. of the difletſin of the Common, 
ne he once alledged Seiſin ot the houſe, aud that Seiſin ſhall 
x to continue unto the time of the difſeiſin. And fo x0 
Kr pn Domus et Eccleſize de-C. brought TUaſte, and ſup- 
n that it was to the dilenhereſin or the houſe, and did not ſay, 
well, domus; and pet it was good, and ſhall be referred to the 
y: And lo here, when he faith, that he was Lo2d, and 

275 e Lam was made as betoze, and a penalty impoſed, and 
;Oiiteſſe taken by the Bapylift of the Lozy Cromwell, foꝛ not ob- 
the By-Law, and payment of the ſum aſſeſſed, all being put 
es a ſufficient certainty, and that the Loꝛd Crom- 
ed his Seiſin of the Mannoꝛ and Land: And as to 
hath been ſaid, That the By-Law made, and the Cu- 

d to diſtrein in the lands of any man fo2 the Dffence 

her, is not reaſonable, and againſt the Law: To that he 
That the Tenants here had authozity to make By⸗lawes, and 
plieconſents have bounden themſelves to the oblerving and 
lance of them, and therefoze ſhall not now be received to 
rt the By-law made by themlelves was againſt the Law, 
ad, That the Cuſtomes in ſome places are, Where there 
ie Lands, that they may make By-lawes, That if any 
Into? perſon digg Turts in the ſame Taſte, that the Loꝛd 
ein fo2 ſuch offence within any place of the Bannoz, and 
tell of any perſon. Quære ot it, The Pꝛincipal Caſe was 


Mich. 15 Elix. In the Common Pleas. 
Cal LXIV. Mouantford and Cateſby's Cale. 


action upon the Caſe was bꝛought by Mountford againſt 
Nuesby; And the Plaintiff declared, That the Defendant 
ted, aſſinned and pꝛomiſed in Conſideration of a certain 
S*U0nep to him paid; and in Conſideration of the payment 
Rent of certain Lands demiſed to the Leflee, That he ſhould 
SW and quietiy enjoy the ſame, without Interruption of any 
and he was ouſted by a ſtranger ; And the matter afoze- 

mg bound by ſpeciall Aerdict: And it was argued by Love- 
Wr]eant; and he pzaped Judgment fo2 the Plaintiff : And he 

Wit there is a difference, when it is ſat, that a man ſhall 
chor peaceably and quietly ; As in caſe where one war- 
there if he be ouſted by a ſtranger. who- hath not any 
the Lam, he ſhall have an Action of Treſpaſſe. againſt 
a * Uma by wo2d, 02 Covenant, map bind himlelt to that 
eus mt dauud to do by the Lam. As, if the Covenant and 
G 2 ꝛomiſe 


9 829 
baus An, 129, 


— — — —— 


kd. 35 


Hel. 434 
„N, 389 


ori. 429, 


2 


2 * F 
i or? 1 10314 


Aountford and Catesbyes 0 
Caſe. 


7 
I® + * 
: BS 
: 


— 


Pꝛomiſe be, That he ſhall leave the Youles in as quod pligje 
he found them: there, although the Law doth not bind the gan; 
re-edifie the Pouſes in cale they be cverth2own by tempeſt oz 
02 that they be deſtroyed by Enemies; yet by his ſpeciall Ci 

he ſhall be bound to re edifie them. Meade, contrary, m 
this pzomiſe ſhall not be taken f\lricly againſt the Leſſor, thats 
ſhall enjoy it agaynſt all perſons, but only againſt all perſan z 
have title, and not againſt thole who have not any Title, bees 
againſt them he may have his remedy. And if a man makes a 
meut of his Lands with Warranty, and Covenants, thatity 
diſcharged of ail Rents, there it ſhall not extend to RentS 
ces which are incident to the Lands of Common Right ; Ina 
the Caſe was, The Condition of an Obligation was, Thath 
Obligoꝛ ſhould make Appꝛopꝛiation of the Church of Dale 
day to ſuch a houſe, at his Coſts and Charges diſcharged 
cumbeances; there, although there was a Penſion granten 


out to another, it was holden, That the Obligee-was x 


den to diſcharge it or that Penſion; No moze than ira 
bounden to make a Feoffment of his Lands, there, aich 
he charge the Land, yet he ſhall not fozfeit his Bond: B 
were, that he ſhould make a Feoffment of his Land viſchay 

it is other wile; but yet he ſhall not be bounden to dilchar 
ſuch things with which it is charged by the Lam. Barkag 
woꝛzds are p2eciſely, That he ſhall enjoy it without inter 
any perſon, {9 as be he interrupted by one that hath Titi 
Title, the Plaintiff hath cauſe. of Action. . Manwood, (Wy 
woꝛds were, That he ſhould enjoy it without Suit in Laws 
That ſhall be intended of a lawfull Suit: And in the 
caſe, although the Contract be by woꝛds, yet it is upoi 
Conſideration; chat is ta ſay, Df a Fine and Jncomb, dl 
the payment of the Rent : And therefoze as Dyer la 
Catesby the (on leaſed the Lands to Mountford the no 
and it appeared, that his Father, c2 a ſtranger, made clan 
And thereupon he made the pzomile as befoze, ſhall it ia 
that he ſhauld hold and enjoy the Lands peaceahlp wichen 
ruption of them only who had Title? And that he ſhaung 
his Remedy againſt the Detendant upon his promiſe, 1 
who had not Title did interrupt him? Truly, he ſball 
medy againſt him: And as if the ſon had pꝛamiſen that 
enjay it againſt his Father; oꝛ eile that in truth it it we 

of the Father hall it not be intended, that the ſon din pan 
his father ſhould not interrupt his Leſſee? And that he 
deal with his father, that he ſhould not interrupt him: 

he, that upon the meſumption of the good will of his fade 

he has treated with hun, 02 compounded — hat! 
the like cauſes, the lun made the pꝛomiſe alo bh 
kather Had. not any Right oꝛ Title to the Land, ſboum iner * 
lee have his Action againſt the Defendant, E 1. ea. | 9 


ere 5 V'. , , 1 
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Am, f02 this unlawful Interruption? Truly, Pes; Foz bp 
Kon it is to be ſuppoſed, That the ſon would io deal with his 
fit that the Leflee ſhouid enjoy and hold the Lands without 
manner of interruption. Mounſon, Pott have well taſted the 

an of the Court upon this matter befoze, and now you hear 
opinions again. Manwood, ds J laid the other day, Can. 
un holller take upon him, that the goods of his Gueſts which 
of yithin his Inn, ſhall be fate, and charge himſelf further 
qiewith, then he is chargeable by the Cuſtome of the Realm, and 
ghethargeable againſt every one that taketh them away? Truly, 
june he may. Harper, The common making of Aſſurance 
Chat he ſhall enjoy them without any lawtull Interruption: 
wiſthe Law, upon the general woꝛds of, Enjoying without In- 
, be intended but offawtul Interrupttons, It were 
In 


7 
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this woꝛd (Lawfull) in the Deed, æc. 
N. | 
IX Aich. 15, Elis. In the Common Pleas. 


g Action of Debt was bꝛaught againſt one upon an Obliga- 
Tum: It was upon an Appꝛentice Bond; The Condition 
was, That it ſuch a one did become the Appꝛentice of the 
amd tranſpozt his Yerchandizes beyond the Seas, and 
Wiketon of them, and maketh an Accompt unto the Obli⸗ 

papeth the monies upon his Accompt within a certain 
then, #c. And afterwards, the Dbligee doth releaſe by 

whe Servant the Appꝛentice, and not to the Dbligo2 : And 
Withought againſt the Obligoꝛ, he pleaded the Releaſe. And 
Wald by the Loꝛd Dyer, and by the whole Court, That by the 
Wetothe Servant, the Obligation was ſaved, if the Releaſe 
ee beto2e any foꝛteiture; 02 that the Servant o2 Appꝛen⸗ 

Wnoken any of the Conditions, 02 any point accoꝛding to 

enants: but ik it was made after any of them was b2oken, 
Ma Releaſe to the ſervant, did not dilpence with the Dbli- 

Mich was made by the ſtranger, becauſe an Obligation once 

cannot be ſaved by any Act oꝛ Releaſe made oz done to a 
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FI 
re Impedic bzought by the Patron againſt the Arch- 9, R's 
rok, and the Jncumbent, who was in by the Colla- 

e archtuchap, artet the death of the Incumbent of the Pa⸗ 
A was ſaid by the Lozw'Dycr, That of an Avoinance by 
SM, o Depzivation, the Patron ſhall have 6. moneths 
A hotcce thereof givenunto him, to preſent his Clerk, 
max de done ſecretly, in the Chamber of the Oꝛdinary; 

ume in ſuch caſe the Law is, That the-Biſhop is to give 
mache Patron, befoze-he be ae eee. 


Mich. 15 El:iz, In the 6 
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ſuch a Pꝛeſentment; as it appeareth by the Cale N 
And Lowe, the Pꝛeignothoꝛie ſaid, That ſo is the Roll eth 
year, where the Iſſue was, Whether the Patron had 6, mn 
afcer the Notice? And then the Loꝛd Dyer laid to the Þy 
thozy,Shew me the Voll at another day, that J may compares 
my Book, But if the Church become void by death of tea 
cumbent, there the Patron is to take Motice of it at hig 
* without any other notice thereof to be given him by the Dae 
And he ſad, That if the Patron doth pꝛelent his Clerk g 
befoze the 6. moneths be ended, and the Oꝛdinary doth reſis 
Clerk fo2 Inability, becauſe He is unlearned, and then 
moneths paſſe befo2e he pꝛeſenteth another, atter the ſix mas 
after the death of the Jncumbent ; in ſuch caſe, the Big 
have the Collation of the Clerk, becauſe it was the fol 
Patron, that he did not pꝛeſent his Clerk befoze, ſo as th 
nary might examine him; and that thereupon if he be fo 
unable, that he might pꝛelent another Clerk to the Di 
in convenient time, and fo2 that cauſe is the 6, moneths 
the Patron, that he pꝛovide another Clerk in the mean 
there is a good Cale in 14 H. 7. which was long debate, 
the Oꝛdinary commanded the Clerk to come to him after 
be examined, becauſe the Oꝛdinary had then other buſin 
there the better Opinion of the Book is, That it was 
Plea fo2 the Oꝛdinary, That he did not refuſe the Clerks 
the Clerk did not return to him again, and that the 6 
pafled, ſo as he made the Collation, and that the Patron 
pꝛeſentation too late, ſo as he had not convenient time to 
him. Then in the Caſe at Barr, It was moved, That 
Ability and Dilability of the Clerk came in Queſtton, by 
ſame ſhould be tryed; becauſe in the Caſe here, the 'Þ 
York was a party to the Suit, TUhether by the Metec 
York, 02 by the Metropolitan of Canterbury. he 
as he conceived, the Tryal of the Ability ſhould be by te 
politan of York, and not of Canterbury: But he ſaid, G 
party in whom the diſability was alledged was dead e 
not be eramined, the Tryal ot his Ability oz Dilabillty 
by the Country, as it appeareth in the Book of 39 E. 3 
wood, Juſtice, The Cure of Souls is to be regarded, i 
foze it an Enfant be to make a Pꝛeſentation, the ſameW 
ſtayedfo2 his Nonage ; and therefoze if in ſuch caſe e 
ceaſe, and ſhall not pyeſent his Clerk, the Law which mt 
moꝛe the Cure of Souls than the Enfancy, will petit 
©2dinary ſhall collate to the Church, if a Pꝛeſentment m 
not made within the ſix Yoneths. And he ſaid, Thar" 
tron ſhould pꝛeſent one but a week befoze the end of te 
neths, and the Oꝛdinary ſhould refuſe him fo2 diſabun 
Patron ſhould have other ſir Yoneths then next alter FM 
then likewiſe pzeſent an Enfant 02 other diſabled perun w.. 
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yr ſo detract the time by fraud, and ſo the Lapps by ſuch 
Wd ſhould never devolve to the Oꝛdinary, and io the Cure 
Fate unſerveD And ſo the Jfſue would be and ariſe upon the 
LW oeniency of the time. And as to that which hath been laid, con⸗ 
wh Wl mathe ability and Diſability of the Clerk, J conceive the ſame 
pl be tryed by the Metropolitan of Canterbury, and not by the 
tan of York. Mounſon, to that intent; and he lud, 
ga good cale in 24 H.7.21. which is a ſhoꝛt caſez and not 
q Caſe which hath been vouched ; by which it appeareth, that the 
that ſhall be within 6. moneths, ſhall be accompted 
je time of the Avoydance, and not from the time of the pꝛe⸗ 
unt by the whole Court: And there it is ſaid, That the ©2- 
all give Notice to the Patron, ik he be a Lay-man, of the 
ty of the Clerk, but not if he be a Spiritual perſon: But if 
1. ſentee be Cruninous, of that the Patron ſhall take 
otice as the Oꝛdinary. And afterwards, the Lozd Dyer 
the Reco2d to be read, and it did not appear therein, at what 
Ppeentment was made to the Oꝛdinary; which ought to 
pewed: fo2 the great Point ofthe Cale doth reſt here 
ume of the P2eſentment, if it were befoze a week that the 
ths were ended 02 not. Alſo the Oꝛdinary ſaith in his 
hat the Clerk was inſufficient,ayd that he gave Notice to 
lil, and that Nullam idoneam perſonam præſentavit: And 
wt ſaid, That that was no good manner of pleading ; but it 
better, if it had been, Nullam etiam perſonam idoneam præ- 
and the firſt fozm would be a ſcofaile. Manwood laid, 
e time of the Notice given to the Patron, ought to be 
and, becauſe if the Patron ſends his Clerk within a moneth 
he 4voydance, and the Ovinary will not give Notice to the 
iu the mean time; the ſame ſhall not be any default in the 
in? And as to the Notice given to the Patron, he ſaid the 
well pleaded, and it ſhall be intended that it was given 
Myron of the Patron. And as to the wozds in the Declara- 
Al. runc vacantem, they are but void woꝛds, becaule nothing 
hbefoze of any time. And the Jncumbent pleaded the 
Nea, as the Oꝛdinarp pleaded, And Dyer asked, It the 
Went were Pcrſon imperſonce, fo2 that none ſhould plead 
Med, but he who is jParſon in fac, and Incumbent. 
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LXVII. Aich. 15 Elis. In the Common Pi 1 


He Cale was, That an Jnfozmation was erhibi da 

Court ot Common Pleas, foꝛ the Queen and the pz 
a Penal Law ; And a Subpcena iſlued foꝛth againſt two two: iy 
them was ſerved with the Ant, and the other not; 
new Subpena was p2ayed againſt him who was not. ſer 2 
Dyer, Juſtice, conterred with his Campanions and the n 
tho; and demanded of them, Ik the Plaintiff might E 
JTnfo2mation in this Court? Who anſwered, That hen 
this is a Court of Reco2d, and the Statute Law limiter eth. 
it may be exhibit ed in any ol the Queens Courts ot K 
he demanded of them, Jt a Subpena lay out of this plag 
Whetley, Pꝛeignothoꝛp, ſaid, That it did. Dyer fa iid; 
ſtrange thing to have an Attachment at the firſt day. 
ſaid, In this Court it is the common uſage, upon an / 
rela, to award a Venire facias againſt the Conulee, Dy 
the Pꝛeignothoꝛies, Adviſe with your ſelves againſt th 
(What Pꝛoces hath been uſed to iſſue foꝛth upon the Þ 
Jnfozmation which have been befoze this time, Jfa Sub 
be awarded, And afterwards it was ſaid by 8 
fo2 it, That he might have a Subpena upon this matte 


LXVIII. Aich. 15 Eliz. In the Comma 


N Ote: A ſpectall Aerdia was found at the Barr, at 
was taken upon a Traverſe ; And Dyer, Jultice, a 
a Spectall Qervict could not be taken upon a Traverle, 
ciſely accoꝛding to the Iſſue, and ſo it was agreed by t 
Court here; but ſome Ser jants at the Barr did wut 
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Nan Ejectione Firme, the Caſe was thus: Ring 

$th was ſeiſed of certain Lands, and by his Lett os 
granted the ſame to Thomas Holt fo2 life, the Remal 
Holt his Son, who in truth was a Baſtard ; and the 
tents were, Ex certa ſcientia, & mero motu, &. Ann be 
Plaintiff did ſuppoſe, that the ſame was not a good Þ 
took a Leaſe from the Queen, of the Lands, intending! 
void the Letters Patents, becauſe the Oefendant was ni 
us. And what difference there was in ſuch a Cale, in 
King and a Common Perlon, was moved to the C 
lace, Set jeant. Dyer, Juſtice, J conceive, That it igag 
chaſe in Law as well in the Cale of the King, as 
Common Perſon. And ſee to that purpoſe, 39 E. 3 
Cale, I the King had granted the Land to John Hole wit 
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ner the ame had been a good Purchaſe : : Butif the 
ma call cated him John, the Son ot Thomas, without giving him 
w, the there ſuch a Purchaſe ſhould not be good, ifhe were a 
od; becauſe he hath not Nomen Cognitum, as where he hath 
jon: and a man cannot purchaſe by the Name of john only; 
achen ir he be called John, the Son of Thomas, when he is not his 
2 he be good. And ſuch Cale hath here lately been ad- 
here the Loꝛd Powis gave certain Lands to Thomas 

— him begotten upon the Body of Jane Orwell; and 

4 Thomas was a Baſtard of the laid Loꝛd Powis, 

dune name of Janc was not Orwell, but the Daughter of one 

—. 5 — of Jane, who was firſt married to Punt, be- 

Jane was begotten, married with one Orwell) ; and 
withitanding that wong Name, and that the ſaid Thomas 

7 1 not the Son of the Loꝛd Powis; boꝛn of Jane Orwell, but 
ve Punt; yet it was a good Purchale and Gift to Thomas 
1 cauſe it was his known Name, Manwood, As J take it, 
ers Patents are Ex certa ſcientia, & ex mero motu; ana 
ä he Kings Grant ſhall not be taken in ſuch plight as the 
s Common Perſon void fo? incertainty, becauſe that the 
bes notice of the Per ſon, ot what degree he is; and in the 

„ where he takes knowledge, by the words, Ex certa ſcl- 

all matter of uncertainty ſhall be avoided and made 

0; bu at not matter which is not true : And fo2 uncertainty, he 

© Where a thing may be taken two wayes there without the 
Ex certa ſcienria, &c. the beſt ſhall be taken foꝛ the King; 
geit againſt the Patentee. But by Dyer; by the wozds, 
| ma (cientia, &c. that incertainty is ſavey, and ſhall be taken 
a the Patentee ; aud ik it can any wayes be taken fo him, 
WE Patent ſhall not be void: and then when in the pꝛincipall 

is the woꝛd (Son), and the wozd (Son) may be taken 

wes, either foz2 a baſe Son, 02 a true Son; there by the 
load Ex eerta ſcientia, the Ring taketh upon him to knowin what 
12 is Son; anda baſe Son is a Son Quodam modo, ſu ag 
Patents ſhall not be falle: But where the King, in 

ers Patents recites a thing which is falſe, that thall not 

Wet Eben good, although the woꝛds be, Ex certa ſcientia, & 
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Mere; It was agreed by the Court, That ik a man in a Reple- 
Vu pleadeth, and they are at Jſſue, and the Jury is charged, 
Wefrom the Bare, and returns to give their verdict, and the 
WT be non ⸗ init, their retoꝛn irrepleviſable ſhall not be award. 

a * tale if a verdict had been given; But the party may habe 
« of ſecond Deliverance, as well as ikhe han been nonſuit 


n 02 appearance. 
” * H LXXI. 
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De Caſe was; The Dusband levied a Fine of hig Lan 
dyed, and his Cite within the 5. years after the dene 
husband, bꝛought her Waeit of Oower, but did not p "Ty 
Wait, untill 6. years were paſt, and then ſhe would have R 
her Suit. And Meade, Serjeant, demanded the Dpinion #« 
Juſtices, It the Mie ſhould be barred of her Oower, oz m th 
by Manwood, Juſtice, it was moved again, It they at the . 
did agree, That it a Fine be levied by the Pusband, and eie 
doth not make her claim within the 5. years, if toꝛ that ſ 1 * 
barred? And he conceived, That ſhe ſhould not be varreh d; 
he ſaid, That he who hath Title to the Land at the t 
Fine levied, if he doth not ſue within 5. years after hig C 
crued, ſhould be barred 2 But where the Title accrueg 
Fine, there he who hath Title ſhall not be barred by the 5, 
but he map come 30. years after, and make his Title 
But in the pꝛincipal caſe he ſaid, That if the Fine had ber 
after the death of the Pusband, there the Wife Could be: 
if ſhe did not purſue her Right and Claim within J. pears 
he agreed, That if the 5. years be a barr here, that then 
wives ſuffering of her Tait of Oower to be diſcontint 19 
the 5. pears were paſt, that ſhe ſhould be barred, becauſe. vy 
tibus et non dormicntibus ſubveniunt Leges. Harper (a 
the Diſcontinuance ſhould be no barr unto her; Foz he ſad ad, 
if aguift be made to one in tail, the Remainder ober, an 
in tail dyeth without illue, and he in the Remainder being 
medon in the Remainder within 5. years, and diſtontin 
it is no barr, but that after the 5. years ended, he may R 
ſuit: CAhich Manwood denped: And then Dyer can 
Court, and the caſe was moved to him: And he wy 
not pꝛoſecuting of the Action by the Nike, ſhould be 1 
her: and that the Yarriage which was belege the Fil ie, 
cauſe of Oower, although ſhe could not come to be e by 
till after the death of her Pusband : And he ſaid, I: 
could make no other to have her Oower, but only 1 00 
her Wait of Oower ; and therefoze if ſhe did ſurceale her 
till the 5. years were paſt, that her new claim by her ft 
would not revive the Ancient Claim, and that therefoze 
be barred; Fo2 ſhe could not enter into the Land to dell 
Fine: And he ah, Thac as to the Wale caſe, That f 
adjudged, Anno And it was allo ſatd by the Courh 
an Aſſignment of owe: made ta the wife in the Court 7 
was-no ſufficient claim of the wife; becauſe ſhe cannot ha 
of Dower there; and there by this lurceaſing ahn 2 i et 
Does fo2 the 5. pears at the Common Laws 
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he Caſe was; Aman made a Leaſe foz years, and the Leſſee 
Teovenanten to make Keparations ; The Leltlozgranted the 
geverſion to another, and the Leflee fo2 years made his wite his 
, and dyed: Jt was holden in this Caſe by the Court, 
Chat the Orantee of the Reverſion ſhould not recover damages, 
the time of the Grant, and not fo2 any time befoze 2 But 
uche wife the Crecutrir thould be charged to: the not Repara- 
is well in the time of her Husband, as in her own time; And 
| ethe Reparation, depending the Suit; yet thereby 
ſhall not abate, but it ſhall be a good cauſe to qualifie the 
es, accoꝛding to that which may be ſuppoſed, that the party 
«WM fo2 the not repairitig from the time of the purchaſe of 
ſion, unto the time ot the bzꝛinging of the Action. And 
ties ſaid by Manwood, That by the Recovery of the damages, 
the Leſſee ſhould be exculed foꝛ ever after,fo2 making of Repa- 
o as if he ſuffer the Houſes fo2 want of Reparations to de- 
what no Action ſhall thereupon after be bzought fo2 the ſame ; 
hit the Covenant is ertin. 


7 Ix XIII Easter Term, 15 Eliz. In the Common Pleas. 


Oyelace moved the Court, that in the Rings Bench this caſe 
Las argued upon a Demurrer there; A Feoffment was made 
W Coxlcy, who took back an Eſtate fo2 life, the remainder to 

ſhould be his Deir at the time of his death, and to the 
males of his body begotten: And afterwards, the Tenant 
am after the Statute of 32 H. 8. ſuffered a Recovery to be had 
3 that that Recovery was good as it was at the Com 
au, Becauſe the Statute doth not ſpeak but that it ſhall not 
err tahim who hath the Reverſton at the time of the Reco- 
blut this Remainder was in Abeyance untill the death of the 
Wt fo2 lite; and that in the ſame Court it was adjudged ac- 
AV in an Ejectione Firme ; and becauſe the ſame was a dif- 
Utinance, the Plaintiff had here bꝛought his Formedon in the 
wander; and therekoꝛe Lovelace pzayed , That they might 
without delayes, (becauſe the Plaintiffs Title appeareth) 
Ut Efvignes, and feigned delayes : CUhich Dyer, Jultice, 
k to be a reaſonable requeſt, and that it ſhould be well, fo to 
$Wecauſe, as he laid, This Court is debaled and leſſened, and 
pings Bench doth encreaſe with ſuch Actions which ſhould be 
lere, fo2 the ſpeed which is there: And he ſaid, That the 
Wes here were a diſcredit to the Court; lo as all Actions, al- 
A which do concern the Kealtie, are determined in the Rings 
adh kdluts of Ejectione Firme, where the Judgment is,Quod 
eret terminum, any by that they are put into poiſeſſion ; ”= 
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by ſuch means, no Action is in efiect bꝛaught here, but ſuch Inn 
as cannot be bꝛought there; as Formedons, Waits of Dower 1 
to the Slander of the Court, and to the Detriment and Loſe if 
the Serjeants at the Barr. And Lovelace ſhewed, That dies 
mean Feoffments were made, fc. 


LXXIV. Aich. 15 Elis. In the Common Pleas, we 


Ote: This Caſe was in Court: An Peir Female 0 

Tard of a common per ſon, who tendꝛed to her a marriag 
his younger ſon; and ſhee agreed to the Tender, and the Gu 
an died; Che Heir married the younger Son accozding toe 
der: The Executors of the Guardian bꝛought a Wait de Ve 
Maritagii, ſuppoſing the Tender by the Loꝛd to be vom by his 
But the Court was ok a contrary Opinion, becauſe the Tg 
their Teſtator was executed. . 


Mich. 15 Elix. In the Common Pleas, | 
LXXV. KRiches Cale. . 


K Lizabeth Rich bzought a Wait of Dower againſt J. $; 
pleaded, and Judgmeut given fo2 the Defendant, am 
wards the Judgment was reverſed. And ſhe bꝛought a ne 
of Dower, and the Tenant pleaded,” That he alwayes wk 
dy, and yet is, æc. Againſt which the Oemandant pleavengg 
Recoꝛd to eſtopp the Tenant. To which the Tenant Þi 
Nul tiel Record. It was the Opinion of the Court, Thi 
the Demandant cannot conclude the Tenant by that Rep 
to pleat, Nul tiel Record; Fo2 the Judgment is reverſed, ll 
no Recozd, and it cannot be certified a Recoꝛd. But if the Ta 
had taken Jſlue upon the plea of the Tenant abſq; hoc, that 
ready; the ſame might well have been given in Evingice 
Note: That the Caſe was, That the Demandant 
death of her husband entred into the Land in Demand, 
tinued the poſſeſſfon of it 5, years; and afterwards the Vid 
tred; upon which ſhe bzxought Dower. Jt was agreed 
Caſe, That the Tenant needed not to plead, Tour 
after his re-entry ; fo2 the time the Demandant had 
lame, is a ſufficient recompence fo the Damages. 
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Mich. 15 El:z, In the Common Pleas, > i 
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LXXVI. Vnvaſors Caſe, 


icholas Ellis, ſciſed in Fee of the Mannoꝛ of VVoodhall, Lea- 
ſed the lame to William Vavaſor, and E. his TUife, fo2 the lite 
ile, the remainder to the right heirs of the husband; The 
wind made a Feoffment in Fee to the ule of Himſelf aud his 
i their lives, the remainder to his right heirs : The hu: 
web, the wife held the Land, and did Caſte in a Park, par⸗ 
0 the Batitio? It was moved to the Court, If the Mut of 
a#0ud ſuppoſe, that the wife held ex dimiſſione Nicholai 
des dimiſhone ot het husband: It was the Opinion of the 
Chat upon this matter, the Wit ſhould be general; viz. 
peid de hæreditate J. S. hæredis, &c. without ſaping any 
ther ex dimiſſione hujus, vel illius. Foꝛ the is not in by the 
in by the Feoffees, but by the ſtatute of Uſes ; and there⸗ 
he(Urit ſhall be ex hæreditate: Jt was alſo the Dpinion of the 
Chat the wife here is not remitted, but that ſhe ſhould 
ding to the term of the Feofftnent. Note in this Caſe, 
itte was aſſigned in deſtroying the Deer in the Park. And 
ber jeant, conceived, That Wafte could not be affigned in 
(ont, unlefle the Defendant had veſtroyedall the Deer: And 
TtDpinion alſo was Dyer. Manwood (aid, JF the Leſſee of 
houſe deſtroyed all the old Pigeons, but one o2 two couple, 
vaſe is Waſte. And if a Keeper deſtroy ſo many of the Deer, 
Ihe ground is become not Parkable, the ſame is Wafte ; al: 
e doth not deſtroy them all. Sce 8 K. 2. Fitz. Waſte 97, 


wet 


be ſitfficient left in a Park, Pond, Fr. it is enough. 
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*PIXXVIL.- aich. 15 Eliz. In the Common Pleas, 


A2 Action upon the Cale was bzought againſt Executozs ; 
hey were at Jllue, upon Nothing in their hands: It was 
ſi in Evidence on the Plaintiff's part, That a ſtranger was 
Wits the Teftatoz in 100 l. foꝛ perfozmance of Covenants ; 
were 2oken ; Fo2 which the Executoꝛs brought Debt upon 
lon ; depending which Suit, both parties ſubmitted 
$ to the Arbitrament of A. and B. who awarded, That 
F080 thould pay to the Executoꝛs 70 l. in full ſatisfaction, 
* and that the Erecuto2s ſhould releaſe,#c. which was done ac⸗ 
hey, And it was agreed by the Court, That by the Releaſe, | 
be taken in Judgment of Law, That the Executozs have 
Ad to the value of the whole 100 1 ; And although the Execue 
UWitere compelled by the Award to make the Releaſe ; yet it was 


Non ae to ſubmit themſelves to the Arbitrament, 


LXXVIII. 
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Mich. 15 Elis. In the 8 
Common Plcas. 
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out of him, becauſe there was not any Conſider 16- 


— 
LXXVIII. Mich. 15 Eliz, In the Court of Wards, 


Ote: Jt was Ruled by Kellaway and Wilbraham g te 
Court of Wards, That where the Kings Tenant of ti, 
holden by Knights ſervice in Capite, made a Feoffment of the 

Land to the ule of himſelf fo2 lite, and alter to the uſe of higyn 
ger ſon in tail, the remainder to the right heirs of the Fen 
dyed, the eldeſt ſon within age, That the Queen ſhould hae 
CUardlhip of his body, and of the third part of the Laß 
when the eldeſt cometh at full age, the younger hall ſue Lin 
and pay Primer Seiſin acco2ding to the rate of the value ofth 
Land; viz. of the third part, as in poſſeſſion ; and of 8% 
parts as a Reverſion : Fo2 the remainder to the right hel 
Feoffoz, is in truth a Reverſion, Fo2 the Fee 


SSREEEEEESEEEESESE 


noꝛ any uſe expꝛeſſed. And alſo becauſe that Livery ſhall 
parcelis, the younger ſon ſhall not be ſuffered to ſue Lier 
third part pꝛeſently, and reſpite the reſidue as to q two patty 
Reverſion, untill the Reverſion fall, but ſhall ſue Livery! 

ly, as well of the two parts in reverſion, as of the third pat 
ſeſſion : And if the eldeſt ſon had been ot full age, at the tin 
death of his Father, the younger ſon ſhould pay Primer Sa 
the third part of the full value of it fo2 one year as in pa 
t as to the two other parts, the moytte of the value or 
Reverſion, And at that time Breers Caſe was vouched; wh 
Oliver Brccrs, Tenant tn Chiefby Knights Service, mae 
ment in Fee to the uſe of himſelf fo2 lite, and after to the 
his ſon and heir fo2 life, and after to the uſe of the firlt ik 
Son of A. in taile, and after to the uſe of the ſecond ſon of; 
and £02 default of ſuch Iſſue, to the right heirs of the Feu 
ver died, the ſaid A. his ton being of full age: It was ru 
lald Councel of the ſaid Court of (Wards, That he ſhould! 
his Primer Seiſin, a third part of the Land in poſſeſſion, W# 
parts as a Reverſion, * 


LXXIX. Mich. 15 Eliz. In the Common Pleas, 1 1 


De Caſe was; Aman was ſeiſed of a Paſture, in 

two great Groves, and a Mood, known by the nl 
Mood; And alſo in the ſame Paſture were certain Heng 
and Trees there growing Sparſim, Leaſed the ſame by Toe 
foꝛ years. And by the ſame Indenture bargained and ge 
Leflee, all CUoods and Under woods in and upon the R 
And further, That it ſhould and might be lawful to the * 
cut down and carzy away the ſame at all times during Wn 
Harper, Juſtice, The Þedg-Rowes did not-paſſe by thelt 


Hedge-Rowes paſſe. Dyer, The Þedg-Rowes ſhall mn if 
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Mich. 15 El:z; In the 2 
Common Pleas. 


derm isgenerall, All Woods. Mounſon, contrary ; Fo2 the 
was of the Grant may be ſupplped by other. wozds, Jt was 
nud further, It by thele woꝛds, the Leflee may cut them oftner 
enen: And by Harper, Manwood, att Mounſon, e can cut 
hut once. Dyer, contrary ; And ſo it ſhould be, it the woꝛds 
ject. Growing upon the premiſſes. And this wozd (Growing,) 
it ſounds in the pꝛelent tenſe, yet it ſhall be alſo taken in 
qefuture Tenle, it the woꝛd (tunc) had not been alledged; fo2 it 
unn of reſtraint, The Cale which was argued in the Chan⸗ 
0 2 H. 8. where J was p2efent, was fuch, The J92i02 of 
un of [cruſalem Leaſed a Commaundzy ; Provided, That it 


Amen thereupon, then the faid Leaſe to be void. It was 
, Jf that did extend to the Succeſſoꝛs, fo2 the woꝛd (Being) 
the preſent Tenle. And yet it was holden by Firzhcrbcrr,That 
be taken in the future Tenſe, and lo extend to the Suc⸗ 
u Other wile, if the woꝛds had been (Nunc) Being. 
1 
LXXX. Aich. 15 Eliz, In the Common Pleas. 


In ſeiſed of Lands in Fee, deviſed, That his Wife ſhould 
Ne the profits ot his Lands, untill Mary hit Daughter any 
Wane to the age of 16. years; And it the laid Mary dyed, That 
Wuld be her heir. Manwood, The daughter after ſhe hath 
Wethe age of 16. years,ſhall have the Land in tail; Foz Oe- 
Want to be conſtrued accoꝛding to the intent of the Oeviloz, 
Huth as any Certainty with reaſon may be collected, but no 
hall be taken againſt all reaſon and certainty. It is cer- 
1 the daughter ſhall not have the Land in Fee; fo2 that 
be tend to her without any Deviſe: And theſe wozds (If ſhe 
cannot be intended a Condition; foꝛ it is certain ſhe ſhall 
But if the wozds had been, That after the death or Mary, 
ud be his heir; in ſuch caſe, Mary had had but an Eftate 
ar fo2 there it is limited phat eſtate ſhe ſhould have, And 
Weis (aid, J. S. ſhall be Hf$ heir, it ſhall be meant his Colla- 
= Wir, lo as the Eſtate tail remains in che Daughter. Moun- 
= HW ®WHarper, tothe contrary, and that ſhe ſhall have but fo2 life. 
SUMounſon, If Mary had been a ſtranger tothe Oevile, the 
ae nothing. And this Caſe was put by Barham, Serjeant, 
auch To0 {:tohis youngeſt daughter, 100 l. to his mid⸗ 
er, and another x001. to his eldeſt daughter; and that 
uns thall be levied of the pꝛoſits of his Lands. It was 
che better Opinion of the Court in this Cale, That the 
= dauchter ſhould be firſt payd, and then the middle, and 
* ol daughter; and that was ſatd tobe. Coniers Cafe. 
Nöte | 
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Þzio2, oꝛ any ot his Bꝛethꝛen there being Commaunders, 
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Mich. 15 Elix. In the 8 
Common Pleas. 
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LXXXI. Afich. 15 Eliz. In the Common Pleat 


Tee. Cale was; The King granted to the Biſhop of San 
That he ſhould have Catalla felonum et fugitivorum, an 
and —— of all Tenants and Reſiants within his 
nour of D. which Dannour, the Biſhop lealed fo? years, 
the Leſſee ſhould have All pꝛofits and hereditaments 
ſame Bannoz, Manwood, Juſtice, conceived, That the 


ſhould have the Poſt Fines : Foz all things have a 118 
where, although they be not viſible; As Rents, Fines, havews 


being in the Lands out of which they are iſſuing, and that sk 
ſon of a F ine levied of the Land within the Mannoꝛ, which 
land ot him who ought to pay the Fine. And this Fine is dt 
reaſon of the Land, therekoze it is in the Land, oꝛ withing 
i. c. the Mannoꝛ. Foꝛ the King may diſtrain fo2 the Tus 
in the ſame Land, as in the Land ot him who ought to ei 
doubted of it, and ſaid, That the Biſhop could not diſtraß 
Land foꝛ this Fine, but ſhould have it by allowance in the 
quer upon the Eſtretes ; and if the party would not 
Leſſee ſhould have a Subpena againſt him out of the E 
And ſome were of Opinion, That the Leſſee could not þ 
Fine, fo2 that they were not Hereditaments within the Þ 
but rather in the Erchequer, oꝛ Court where the Recos 


LXXXII, Arch, 15 Eliz, In the Common bea. 


De Caſe was; Aman ſeiſed ofa Paſture; in which ar 
great Hroves „ and a Mood, known by the 1 


Wood ; And allo in the ſame Paſture there are. certain " 


Rowes and Trees there growing Sparſim; Leaſed — 
Indenture fo2 years : And by the came Jndenture, bi 

lold to the Leflee, all Cc ioods and Under woods in and 
13zemifles : And further, That 1 » and map be lat 
Leſſee-to cut down and carzy away ll the ſame at all t 
ring the Term. Harper, The Hedg-Rowes do not pale! 
wo2ds, tus they are nut known bythe name of Wooc 4 
Contrary by Manwood, Fo2 by ſuch woꝛds, Hedge. . 
Mounſon, contrary ; Foz the woꝛds of the Srant may 

by other wood. Dyer, The Þedg-Rowes ſhall pat, 
Grant is generall, All Woods. Jt was moved f 


thoſe wozds, the Lefſee might cut them a ſecondtimez G da : | 


Harper, Manwood,ant Mounſon, Oe map cut them n 
contrary ; And ſo it ſhould be, if the w070s hab been, G 

on the premiſſes. And this wozd (Growing 
the preſent Tenſe, yet it hall be alſo taken in the future 
ik not that the wozd (runc)bad been there; foz that amen 1 
traint. The Cale was argued in the Exchequer-Chambo, w 
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Fack ſl 97 and Darcyes 8 
Caſe. 


mat "as preſent ; which was, The Pꝛioꝛ of St. John's, Leaſed a 
| y; Provided, Chat it che laid Pytoz, o2 any of his 
mthzen there being Coimnaunders, will dwell thereupon, then 

j (ad Leale to be vold. It was doubted, It that Proviſo 

yertend to the Succeſſoꝛs; fo2 the wozd, Being, is in the p2e- 

mt Cenſe : And pet by the Dxitnion of Fitzherbert, it ſhall be 

in the future Tenſe, and \s extend to the Succeſſoꝛs: 


tl 
— if the w02DS var been, Now being: 


IXXXIII. Aich. 16 Elix. In the Commbon-Pleas. 


Pade B. his Executoꝛ, and dyed; B. to the intent to defraud Ho 4 74 5 4 
che Credito2s, retuſed to take upon him the Executozſhip, #5 cap, 8 
ed a ſtranger to take upon him Letters of Adminiſtration ;/#*< 2 * n 
ranger fraudulently gave the goods of the Teſtatoꝛ to B: "NIP 
If the guift be fraudulent, then by the Statute of 1 3 Eliz. 
is void ; and then B. by the Occupation of the goods, ſhall 
das Erecuto? of his own wong. Man wood, J conceive 
a difference, If one makes an Executoꝛ, and another takes 
but doth no Act which concerns the Office ot an Execu⸗ 
paying of debts; he is not Executoꝛ of his own wꝛong, but 
aſſo? to him who is Executoꝛ in right: but if he doth any 
belongs to the Office of an Erecutoꝛ, then he is Erecu- 
is own w2ong, Dyer, That Cale hath been adjudged 
Mou: and although the Books of 9 E. 4. & 22 H. 6. were 
a; Pet Judgment was given againſt the Opinion of Man- 
A1 was the Caſe of one Stokes. 


Mich. 16 El;z, In the Common Pleas; 
LXXXIV. Jaclſon and Darcyes Cale. 


lt de Partitione facienda, between Jackſon and Darcy, 
Mate was; Tenant in tall, the remainder to the King, le- 
me, had Jfſue, and dyed : In that caſe, Jt was adjudged, 
e zuue was barred, and yet the Remainder which was in 
was not diſcontinued; Fo2 by that Fine, an Eſtate in 
ee determinable upon the Eſtate tall, did paſfe unto the 


| Strowds Caſe, 5 Treſham and nd Robin 
3 Calc, N 
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Word 


LXXXV. Strowas Caſe, 


Na Replevin, the Caſe was, That Lands bad a 
came to the poſſeſſion of the King by the Statute of x 
Chauntrics, and the Ring granted the Lands over: In th 
It was holden, That the Grantee ſhall hold the Lands of the 
accoꝛding to the Patent, and not of the Ancient Lo; % 
Patentee ſhall pay the Rent by which the ſaid land was hei 
den, ag a Rent leck diſiretnable of Common 1 t 
oniyand his heirs ; ſcil. to im of whom the 11 
foze holden. 755 


4 * 


Mich. 17 El:z, In the Kings Bench. | 
LXXXVI. Treſham and Robins Calle 1 


T Reſham bꝛought an Action of Debt upon a Recc W 15 a ne 
Robins; The Condition of which Recognizance iy 

the Arbitrament of A. and Bz wha made Award, Tha 40 
have the Land, Pielding and paying 10 l. per er 
Treſham in further aſſurance, ſhould levy a Fine to 

fame Land, and upon that, Robins ſhould grant andren 
ſham; Which is done accoꝛdingly: the Rent is 

bzought Debt upon the Recognizance : The Dee | 
the lpeciall matter, with this perclole, Unde petit 1 | 
Jlaintiit ſhould have Execution againſt him, And by thez 

of the whole Court, the Concluſion of the Plea is not gl 

here is not any Execution of the ſame debt, but an O2igindl 

ol Debt bꝛought; in which caſe, he ought to have concluds 
inent, $i actio. Tt was further moved, It theſe wonde, 
and paying, make a Condition ? And it was agreed, by 
woꝛds do amount to as much as, So as he pay the Bent 
man makes a Feoffment in Fee, Reddendo & ſolve 25 
years, the lame is a Condition. But in the pꝛincipal 

not a Condition; Fo? it is not knit to the Land by the f 

leif, but by a ſtranger; 1, e. Arbitratoꝛ: but it is a g. 

to make the ſame an Article of the Arbitrament, which 1 
are bound to pertoꝛm, upon pain of fozfeiture of the Kecoghony 
Which \Vray conceſsit; And that this Rent ſhould not 
Eviction of the Land. | 
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25 The Earl of VVeſtmere 8 
lands Caſe. 
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| Hill. 18 Eliz. In the Common Pleas; 


b 4 LXXVII. The Earl of #eſtmerland's Caſe: 


[hear 


zag othe Cuſtom of the Bannoz, granted aRent-charge to Sir 
Wilam Cordell, pro conſilio impendendogfoz the term of his Life, 
werds conveyed the Manno; to Sir William Clifton in 
The Rent is behind, Sir William Cordell dieth; Sir 
Clifton dieth, the Mannoꝛ diſcended to Sir John Clifton, 
ted a Copy-hold to Hempſton; The Executozs of Sir 
m Cordell diſtrein fo2 the Rent: And it was agreed by the 
Court, That the Copyholder ſhould hold his Copy- hold 
Vide inde; 10 Eliz. Dyer 270. Windham, It hath been 
Chat the Ute of the Loꝛd ſhall not be endowed againſt 
holder; which Periam granted, but ſhewed a reaſon thereof; 
ptitle of Dower is not conſummated befoze the death of the 
la as the title of the Topyholder was compleated befoze 
k Oower ; But the title of the Grantee of the Rent is 
lated befoze the Dower. Fenner conceived,That the Exe⸗ 
Would not diſtrein upon the Poſſeſſion of the Copyholder;and 
d, That this Cale is not within the Statute of 32 H. 8. 
the Preface of the ſaty Statute, he conceived, That the 
u extended but to thoſe Caſes, fo2 which by the Common 
otemedy was pꝛovided; but in this Caſe the Erecutozs by 
j ammon Law might have had an Action ol Debt, Ergo. But 
un and Windham held the contrary ; Fo2 this ſtatute in- 
a further remedie fo2 that milſcheife, viz. not only an Action 
Hut, but alſo Diſtrefſe and Avowyy. See the words of the 
Ane, viz. diſtrein fo2 the arrearages, æc. Upon the Lands, æc. 
Mere charged with the payment of ſuch rents, and chargeable 
A diſtrefſe of the Teſtatoz ſo long as the ſaid Lands continue, 
| fray and be in the Tetſin oꝛ poſſeſſion of the laid Tenant in Oe- 
=; who ought immediately have paid the ſain Kent ſo be- 
i dre to the ſaid Teſtato? ;-02 in the Seiſin o2 poſſeſſion. of 


Aer perſon 02 perſons claiming the ſain Lands only by and 
Wo laid Tenant by purchaſe, guift, o2 diſcent, in like man⸗ 
Maid tom as their Teſtatoꝛ might o2 ought to have done in his 

W fine; Jt was moved by Fenner, That here the Land charged, 
C win continue in the ſeiſin oz poſſeſſion of the Tenant ; And 
— J. Clifton was iſſue in tail, and therefoze he doth not 
k 08ly by the father, but per formam Doni, and therefoze he 
I pable, Ergo, no? his heir. Shuttleworth contrary, Sir 
Hon was chargeable, and he claims only from them who im 
bis dure to have paid the Rent. And the Copyholder 
Wo purchaſe from Str J. Clifton, fo he claims from Str 
12 William 
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Earl of Weſtmerlard ſeiſed of a Bannoz, whereof the 2 1. 12, 
nes were uſually lett foz thee Lives by Copy, acco2- , 4,.-,./ 205 


Owen and Sadlers : ND 
Caſe. 


William Clifton the Tenant, although he doth not claim d 
digtely, Foꝛ if the Tenant ought to have pad it, and he 
and the Land diſcendeth to his heir, and the heir maketh a gue 
ment,the Feolfee ſhall be charged within this Statute; Ache 
he doth not claim immediately: So where l and di fro 
from the Tenant who ought to have paid it; and ſu tum e 
heir. The Statute of x K. 2. is, That all Grants, xc. 
good againſt the Donoz,#c. his heirs, ec. claiming the fag 
as heirs to Ceſtuy que Uſe; Pet if Ceſtuy que uſe grants 
charge, and his Feoffees are difleiſed, the Grant hall 
_ the Difletſoz, and yet he doth not claim only bp C 

uſe. And although Sir J. Clifton be Tenant in tail, ans 

per formam oni, yet tozalinuch as the Eſtate tail cam 
the Eſtate of him who grants the Kent, he ſhall be ſubjoq 
charge: And this Statute extends not only to him u 
by the Tenant, but alſo to the Heir ot him, ac. And by 
and Rhodes, The Copyholder doth not claim only bp/t 
but he claims in alſo by the Cuftome ; but the Cuſtome i 
part of his Title, but only appoints the manner hom he i 
The poſſeſſion here ts continued in Sir J. Clifton, foy! th 
ſion of his Copyholder is his pofſeſſion ; toas if the Cop 
ouſted, Sir J. Clifton ſhall have an Aſſiſe; Anvſo theft 
of the Statute are obſerved,fo2 the ſeiſin aw poſleſſion i 
Sir J. Clifton, who claims only by Sir William Clifton 
the Tenant in Demelne who ought to pay the Rent. 
ſaid to that, That the ſeiſin and poſſeſſion intended in 
tute, was the very actuall poſſeſſion, i. e. pedis diſpoſitio 
a poſſeſſion in which a diſtreſle might be taken, and that a 
be taken in a Freehold, without actuall poſſeſſion. 
b 11 4 
Hill. 18 EZ. In the Common Pleas, | 


9 


LXXXVIII. Owen and Sadlers Caſe. 
W 
Leaſe was made to A. fo2 life, the remainder to}, 
the remainder to the right heirs or B; who batgall 
ſells all his Eſtate, o2 levies a Fine with p2oclamations 
D; A. commits (Uaſte : Jt was holden by the Court, 


V: 
4 


1g 


ſhall not puniſh him in an Action of Waſte, foz nothing 
him but during the life of the Grantoz ; ſcil. as to the Wh 
in tail, in reſpec of which eſtate, the Action of Maſte is on 
tainable : fo2 although that the Fee ſimple paſſeth to the 
02 Conuſee, yet in reſpec of that, an Action of Maſte is now 
tatnable, untill the Eſtate tail be ſpent. NY 


Mich. 18 Eliz, In the : | 
Common Pleas. 


= . — —— — — 2 
— 3 
i 
4 " 


LXXXIX. Mich. 18 E Els, In the Common Pleas, 


pe king reiſed of a Mannoz, to which an Advowſon is appett- 2/70. g 
; Aftrange 5 his Clerk is in by 6.moneths; | „, „ „ 
grants t no hall I nn. 
| 8 cale, Sholden'by the * gs 
That th ebenen Relent; Fot the Apvowſon wag , 
endarit, and the Jkhevitance of the kame paſſed to the 
. zit was not made dikappendant by the Alurpation: 
ene er tat not have a'Quare Impedir of the firit diſfur- 
ſontment did not paſſe unto him, being a thing 
mthont mention of it in his Grant: And it the Plain⸗ 
e kipedir of the ſecond Avoydance, he ſhall make 
thy welentment of the King, not_making mention of 
lun; Pt it the Biſhop pꝛelent by Lapps in the caſe of 
'perlo! n; heought to make mention of it. 


; 773 Mich, 18 Els. In the Kings Bench. 


Ehectione me, upon an Evidence, the Caſe was this; 
iche of Rocheſter 4E. 6. Leaſed to B. f02 years, ren- 
rafterwards granted the Revcriſton to C. to2 99. 
ming the ancient Rent; Habendum from the day of the 
out impeachment of Uafte ; which Grant was — 

te Dem and Chapter, but B. did not attom. And in de⸗ 
torment; It was holden by the whole Court, That the 
$ void 2 Foꝛ it was made by way of grant of the Rever- 

to paſſe as a Reverſton. But by Catline, It the Biſhop 
red the Reverſion, and alſo demiſed the Land fo2 99. 
6 Gould paſſe as aLeaſe to begin firſt after the fozmerLeaſe 
And as to the Attoꝛument, it was given in Evidence, 

er the Notice of the Grant to C, had Tpeech with C. 

un Leaſe from him, betaule he had in his Term but 8. 
Get could not agree upon the pꝛice. And it was 

t0 ofthe Juſtices, That the ſame was an Attoꝛnment, be⸗ 
dnitted the ſald C. ta have power to make ta him a 
lo the ſaid B. being in Company with one R; and 

He fa C. coming towards him, ſaid to the ſaid R; 800 my 
Nd, ms the ſaid C: Bromley, Sollicitoz, The ſame is 
ment, being ſpoken to a Stranger. Batham, contrary; 
t C. was pzeſent. And it was holden to be a good 

nt: But if that Attoznment was not befoze that the Bi⸗ 
$tranflatey to Wincheſtcr, the Leaſe ſhould be void. And 
i — Confirmation of the Dean and Chapter was befoze 
Sent, ſo as no Eſtate was veſted in C; pet it was 
8h; Fo2 an aſſent of the Dean and Chapter is = 

cic 


— — 2 


N and Norwich 's A 
Caſe, | 


cient, be it befoze 02 after ; as Sit was holden bs Can, ta = 
cote, and Whiddon. But Wray contrary. 


Trin. 18 Eliz, In the Kings Bench, - 


XCI, Norwih and Norwich s Caſe; i 
Enry Norwich was bound by Dbligation to. md 
wich, upon Condition, To ſtand to the. J 

awarded, That the ſaid Henry ſhould pay to 50m 
a day, And that the ſaid Henry ſhould find 3. Suretie 
den with him to the ſad Symon fo2 the payment of and 
of money to the ſaid ing In Debt, n 1 
Henry pleaded, As to the 150 l. payment; and x 
Point, That he was alwayes ready to become be 
as to the finding of Sureties, he demanded. 3 
as to that, the Arbitrament is void. See 22 H. 6. * 
5. 21 E. 4. 75. It was holden, That in ſuch a 
Award to find Sureties, the Defendant is not to | 
but is only to tender his Obligation. And of thatOplr 
the whole Court, Becauſe it was an Ac to be done 
to the Award. But if the Award had been — 
a ſtranger, by him who was party to the ann en 
been good: But it the ſtranger will not a | 
awarded, his Obligation is ſaved. So if the 
of the parties to the Award ſhall viſcontinus 6 8 { 
againſt another; I the Court where the Action 
will not ſuffer the diſcontinuance- of it, the Award is pe 
And in the pꝛincipal Caſe, Jt was Ruled accozdingly. 

Note; The lame day another Caſe was in the . 
Between Dudley and Mallery: The Condition! 
fozm an Award cc. The Dekendant pleaded perto 
Award. The Plaintiff aſſigned-the bzeach of the aun 
becauſe the Award was, That the Servant of Mallery 
to the Servant of Dudley 5 1; which the Defendant 
It was the Opinion of the Court, That the TRY 
feited, fo2 the Servants utriuſq; are ſtrangers tot 
But if-the Award had been, That Mallery ſhould 


vant of Dudley 5 l. it had been good, fo? that Malley 
to the Submiſſion, Ec. ip 


— 


and Pao 8 I Hat Eins Cale, 5 Alrahall and Nuzſes 8 63 
Caſe. | Caſe; 


— 1 101 the eps: 5 
ut: „ Hill, 19 Ebz. In the Kings Bench. 


| XCII, Rimwersand Pudſey's" # 
* Rivers, Alderman of London, b2ought a cit of Accompt 
| Pudſey 3 who (aid, That at the time, cc. and now he is 
e 8 Appꝛentice; and demanded Judgment, æc. And 
hoiden by Wray, Juſtice, That it is no Plea: fo2 al- 
en cannot be charged by this Action, fo2 oꝛdi⸗ 
upon his Paſters Trade; yet upon collateral Re- 
(| do — the oꝛdinary 'Trade of his Mater, he 
charged as well as another. Sce 8 E. 3. tit. Acco. 94: 
h; Na. Br. 119. 


Hill. 19 Elis. In the Kings Bunch. 
X C 136 Potkins Caſe. 


run an Obligation by Parkin; The Defendant. pied. 

t he himſelf bozrowed of one Watſon a certain ſium of 

ping fo2 the foꝛbearance thereof exceſſive Aſury; And 
Jlaintiff was bound with the ſald Defendant to the 
w; £02 the payment thereof ; and that He:himſelf by this 
upon which the Action la mought, was bound to the (ain 

ola him harmleſſe againſt the ſaid Watſon, & c. And 
that this Bond was a Counter Bond foꝛ the payment of 
| | Clury,4c, And it was holnen by. Manwood, Chat the 
8 good bare ; fo2 here, the Plaintiff; when he was im⸗ 

I the mincipal Bond, might have diſcharged himſelf 
atter, and therefoꝛe his Lachefle ſhall turn to his pꝛe⸗ 
Waben the. Jflue was joyned <a. the ercefſive 


3 ill. F 9 Elis. In cho Common Pleas. 


14 UT 


XCIV. 1 and Muffe 25 Caf, 2 


Abrahall bꝛought a c Mit of Right Cloſe againſt ſohn Nurſe, 
of George Earl of Shrewsbury, and made pꝛot eſta⸗ 

{ors cute that Tit in the fozm and natuce of the UW2it of 
Queen, of Aſſiſe of Novel diſſciſin, at the Common: 

W made his ID laint actoꝛdingiy. And afterwards the Aſi 
=, vho pale fz the Plaint(Ff; UWhereupon Abrahall 

"$12 tecuner. Aker which, du tſe hꝛaught Latin of Fa 
8 — m this That umerras the laid 
Fi Datthe (ai BapKNy thauly vo 
cthat [ 'D0 
'that ivappearcth by:thtReco2p,Sharthe * 


ll — 


The Maſicr and Schollers? $2 {Hine and 75 
of Lim foras Cale, Caſe. 


holden befoze the Duitozs, and not betoze the Baylitfs of : 
Earl of Shrewsbury. Fo2 all the Pzecepts in the Plea 
are, Quod fint hic ad proximam Curiam coram Scctatoribug 
And other Errour was in this, and falſe Judgment was ws 
therein, decauſe that the Boll is, Præceptum eſt Miniſtro G 
prædict. that he cauſe to come 12. Free and lawfull mech, 
illud rencmentum, & c. et nomina corum imbreviare, & e. 
Miniſter of the Court retoꝛned 12. Gecognitoꝛs of the 
ſaid ; whereas by the Law of the Land, 24 Recoguitozs 
of Land ought to be retomed. But notwithitant 5 

- Erceptions were taken ; Yet upon due conliderat 
notwithſtanding thele Exceptions, the — 
Sce the Record, Mich. 17 & 18 Eliza. Rott. 1301. 


Hill. 15 Eliz. In the Common Pleas. 


XC V. The Maſtcr and Schollers of Lincifords 2 | 


12 an Ejectione Firme, the Caſe vas; That the 9 
Schollers of Linckford were ſeiſed of the Mannoꝛ e 
in the Town of Laberhurſt; which Town extended inte e 
ty of Suſſex, and alſo in the County of Rent; and 
Leaſe to one Clifford of all their Lands in the Tow 
hurſt, except the Mannoꝛ of Haldcſlcy ; whereas it 
not any Lands in the ſain Town, but the ſain Mam 
Ej<&ione Firme was bꝛought of that Manno in! 
thence the Viſne came, and all the ſpeciall matter Ne 
found by Uerdict: And Exception was taken to the 
cauſe they have found generally, That the Walter and 
had not any thing in the lad Town of Laberhurſt, but 
no: TWhereas, they ought to have ſaid, That they 
thing in the ſaud Town in the County ol Kent: Fot 
take notice what Lands the Maſter and Schollers hadin! 
of the Town which was in the County ok Suſſex. 


Dpinion the whole Court ſeemed to be. But Queredf 7 
was adjourned. '$ 


Mich. 19 Eliz. In the Common Pleas. 1 
XCVI. Hizde and Lyons Calc. 


Hul. po J® Debt by Hinde,againſt one as ſon and heir ol S 
97. 124 who pleaded, Nothing by Diſcent, but the thiry pa 
E, oni. iq ot D: The Plaintitf replyed,Aﬀetts ; ann f 
e That the Dekendant had thewhole BannoxofD.vy8 
2 , vn which they were at Aue. And tt mas giden in f 
Jury, That the ſald Yaunoz was holdem by K 
And that the ſaun Sir John e 006 b 


— — 


——— — — . — 


Mich, 19 'Eltz. In che 


bad 
was not 
= == 


Wa, ; be given men him as of bi own n 
gall iſſue-fo2thiof 


15 57. e a oe a hoo tori 
er, 2E 
Rs Dye 'whithp Lawitis 


the 


and beinging up 729. 
leading the ging : 
Tn 
85 t E 
Aberment; ; forthe Deniſe is not: Convitionail : wn 
although.he be not tyought up in Learning, vet be that 
W Rent: And the wozds of the Deviſe are, Towards his 
e And the Deviſo? well knew,that 5/1, per annum,wouly 
b aw Books. bien eh Bent lng gte e 
na Books, And this Rent, although it be not 
ent yet the ſon ſhall have it. And by Dyer; Three 
4 uch Cale was inthis Court, ſcil. 'Two e boun- 
———— eme 


Lade fen other 20 . 
NG, years, fovarderhe — ako bring e 


— © A. - . - " 


>: Kiplee and Lees $ p 
? Caſe; 


—＋ Enfant; und mithin — he fam 
mays às nom chere needed nut any (upply 
paid the the wholoTerm 1 . — 
cation, ute but tu hem che mem dan conven o 
r dumme; N rr | ng f 
| { reer: 1 p14» 1D e 2 
XCVII II. Mich, 19 Elz. An the C 
© 0073 £91 11209 701 Dt 
Ta. Quare Impeditz The, Plaqmtiß veclativz'T 
** was ſeiſed in Fee ot the Manno of" Yet 
Lydcotts- Farme, to which: the! Aubumſon is a 
ſented ſuch a one, c. And afterwards leaſed ro th 
ſaid Mannoꝛ per nomen of the Pannoz of — 
oy with the appurtenances £02:21; years; an the 
void, cc. And che truth ol the Calt was; Ty 
at Orchard, and within the ful Manch, < 
1 dcotts arme, parceii uf the ſaid Manno 
moo 


ſaid Farme; and not at iche —— — 

remained ta the Leſſop, as appendame d 
Paus It was moved, 'Wihat thing the Oelen 

Dyer; Me ſhall ſay 72 That the Apvowſug 


905 'Yanno? of Orchard, abſque hoc, that it ta appel 

b Wii > * — 2222 Mariwot * 4 
0 ; Advowſon is ! 

wo ol Orehard und that the Fatme ot L 2. 

of the bud Mannoꝛ, and that he:teaſed tu theÞ 
Farme, with the appurtenances, abſque hoc, that the Y 
Orchard, and the ſaid Farme, are all one; Fo? ik he tel 

Appendancy to che Farme ot Lydcotts, then he 1 tefloth, 
5 «pet and e are all _ EC ue 1 

1 2 | x i} 15 | 

% W. * a 40 

rich; 1 9 K 20 El lathe ComnonPleas,” | 


15 


XC1X. Kiri and Lees Cale, 560 : | 


IN faion upon the Caſe upon Aﬀum pſitʒ the 1 Alaint 
red; That the:Defendant in Conſideration; 3 
would marry the daughter of the Dekendant, did pon 
to the Plaintiff and his ſaid mike convenient apparel ell 
Sens themſelves and two ſervants, any Paſture ary 
by the pate of 3. yeats, when the Plaintiff. 
e aa chewed, That Licet, the JIlaintiff had 


the Servants daughter, and that he had required the Df 5 ; 


ewe the Detendant rekuſed, xt. Ties 
; ſed to find meat, Dink, and a * 
5 intiſt and his vite- fo2 43. Resten, abſqʒ hoc, ae 


Hodg ſon and Maynards £3 
Caſe, 


228 and dzink koꝛ two ſervints, and } ſure fo2 two eld 
; The Plaintiff Replicando; ſain, That the Detendant did 
to find, ec. £02 3. r. next — Upon which they 
4155 and found foꝛ the Plaintiff. t was moved in Ar- 
Judgment, That here is no Iſſue E Fo2 the Plaintiff 
i veclared upon a pzomiſe to find, #c. fo} 3. years, when the 
agintitf will e. The DEER th pleaded a pꝛo 
ito find appatrell meat and d2ink fo? the Pſa:ntiff and his 
| 825 won] =_ hoc, that he p2orntfed to2 two fervants, 
and now the Plaintiff Replic ando, ſaith, That 
Vetenda war fe fo2 3. years nert following ; ſo here is an- 
_=_ Ay the Replication, than that whereof the Plaintiff 
| Plaintiff hath not 4 4170 Iſſue upon the Af 
0 y the Defendant, there is no Iſſue joyn-. 


the Defendant denpeth the Aſſumpſit whereof the 1Nlaintiff 
eclared, And the Dlatorlt in his Replication hath affirmed 
er Afumpfir than that whereof he hath declared ; and that is 
piped by t 1 ofails ; Foz it is not a miljopning of 
but a not jo LN ny tat was been by the 
|, tobe a And the Lozd Dyer concet- 
cha e e Fo? the Plaintiff in his Replf- 


ath allevged another pomiſe, than that whereof he decla- 
Exception was, Becauſe that the Plaintiff had not 
1 n fac that he had married the daughter of the Defen- 
AR Jmpltcative (Licer); but that Ercep- 
ddilallowed ; Foz that the wozd (Licer) is not a bare Im- 
, but is an erpꝛeile Averment ; And ſo, it was ſaid, it had 
Per See 2 Mar, Plow, Com, 127, 128. Buckley and 
E 


1 C. Hill. 19 Elis. In the Common Pleas. WS 15 


A lente tn years iwas, upon Condition, That the Leer ſhould 2 
whe Frant over the Land at Will, otherwiſe : Pe deviſed, /---. - 
eto his Executoꝛs, who accepted the ſame only as Execu⸗ 
Fun pet as Devilees: And yet it was the on of the 
That the Condition was bzoken, Becaute he had done Walt 63h 


. ich as lay in him, to habe deviſed the Land. See 31 H. 8. ” 
3 7 
Slew Ke 


91 4 . SOS, S* 
Hill. 19 Eliz. In the Kings Bench. F = e ; 47 25 


CI I. wo and Maynards Caſe. 4 a , (Of i, 


Inn this Cale, Thit if an n. 112 


aDebt when he hath not Aetts, - 7-. /2-/ 
— upon ſuch pzomile : * 74. 


— 


Mich, 20 Eliz. In the 5 
Common Plcas. 


heir bath Nothing by diſcent, an Action upon the Cle tan 
againſt him upon ſuch a pzomile made. ; 


CII. Aich. 20 Elis. ſn ch Kings hatt bo 


ES As Action upon the Statute a1 Eliz. of Petjury 
by thzee ; and they declared, That the Detern be 
Abp hve; any ehey pear, That the Dei . 
made at ſuch a Court.of ſuch a Mannoꝛ of a Copyhoit 
of A. and B; two ot the Defendants ſwoze, Thi 
render was made, ec. Exception yas taken hs 
becauſe that the certainty of the Copy 
the Declaration : Foz the Statute is, dae 
grie bed ſhall have remedy ; lo as it ought to 
he is grieved, Quod ſuit conceſſum per totam uri _ 
Exception was taken, 3 Acton in fc chte 


ah 
to ved. * 
That eee Ire 
ie pane Ee = 5 

an e Nhe 
nothing N Fe 5 4 — 


ties grie d with the third 10t grieve 
mec Wes jan ut hcote T bat t * 


* 1 


was the 1 
ſhould abate. 


ent. a. 20 Eliz, busch. 


Ote: It was ſaid Dyer and Manwood, ice * 
be condemned in an tion upon the Caſe d T T 
Ne dicit, 02 COAL And 2 8 
amages, and 
eth; The Wit hal all not abate fon that; Foz the 


ſhall N at re, 
ſhall Re not ie br Amen be 88 ben 
ges; a not lac againit them... 


CIV. Aich. 20 Eliz. In the Common Pleas. * 


Nan 11 you ape, the the Plaintiff is Nonſuit. | 

„ Iholden byt That the Defendant in that a 
mee y the Statute of 23 H. 8. Note, & 4 
| upon any Action upon — * 
8 Jotormmndns reps bone nee 


W 


_ A. 20 Eliz, In the : 
Common Pleas, 


1 give erpꝛeſſy againſt the Warden of 1 the Fleet ; 
y it is not an Action upon the Statute; fo2 that in the 
ton in ſuch Action, no mention is made of the Statute. 
| 1 Book Entries, 169,171. And Uo here there is nat ſup- 
Wig ay immediate perſonall Dffence, 02 TU2vng to the ÞPlain- 
i 3 an Action upon the Cale it is nat, Fo2 then the Ait 
Wes make mention of the Eſcape, which it noth not bere ; 
Ex at tbe 1 betoze the — 8 2. 
My e y upon an Elcape ; y the opi- 
ey Manwood, Mounſon, Juſtices, Coſts are not given in 
j and Manwood (aid, That upon Nonſuit in an Action / a 
ptatute of 8 H. 6. The Defendant ſhallnot have Caſts, 
the ſame is not a Per ſonall (O20ng, Fo2 the TT 18 
„ z which isa reall tozt. 


* 0 v. Mich. 20 Elia. In the Common Pleas. 


t upon an Obligation to per tom certain Covenants, in 
of Indentures ; The Plaintiff aſſigned the bꝛeach in one 
'Covenants; ſcil. That the Defendant ſhould do all re- 
wof ſuch a houſe demiſed to him ; And that he had not re- 
E 
arged him of the 
| Upon which the Plaintiff demurred in Law. 
|, The ſame is an Acquittall and Diſcharge of the Re- 
bel fo the time paſt, as fo2 the time to come, by 
ſaid Covenant, and amounts to as much as if he had 
the Covenant, And it was moved, Jt the Covenant 


of Covenants,and 
ligee releaſeth the Cove 


ls nt foxfetted, fox there ig not now any Covenant 1 
len, and therefoze the Obligation is diſcharged: 
ets le had beenafter the Covenant — ar Yer - 
er and Mounſon Conceſſerant. 


N. cv. Mich. 20 Eli. In the Common Ness. 
Dand Wite, ſeiſed in the right of bis (be of certain 
17. he und . b eee 


op Have mo 
a — —— 


18 \ pyeth 


—— 


—— 


Hinde and L ons 
Calc, 5 


d veth without Iſſue. Jt was holden by Manwood, 

Keverſion ſhall diſcend to ail the daughters, notwithan 
halt blood; Fo2 the Eſtate fo years which is me * 
by Licence of the Loꝛd, is a Demiſe and Leaſe a Ktan 
der ol the Common Law ; and accozding to the nature j 
viſe, the poſſeſſion ſhall be adjudged ; which poſſeſſion tas Mb 
ſatd,poſſeſſion of the Copyhoider : For his poſſeſſion LL a. K 
try, and the other is meer tontratp, therefoze the y | bs 
one thail not be ſaid the poſſeſſion of the other; and th 1 
is no poſſeſſio fratris in this Caſe: But if he gad! beer 
by the *Cuſtome, oꝛ this Leaſe had been made by iy 
the ſiſter of the hall⸗ blood ſhould not inherit. Aud 
That the Caſe of the Guardian had been ſo adjudgen 

„ 174,175 to the ſame intent; And if the Copphold diſcend tot 

not Copyholder befoze amittance, but he may take th 
and puntſh Treſpals, tc. [ 


Hill, 20 Eliz, In the Common Pleas, © 
4 


— 


CVII. Hinds and Lyons Case 


Ebt by Hinde,againſt one as ſon and heit of Ste jo 
who pleaded, Nothing by Diſcent, but the third 
Mannoꝛ of D; The Plaintift Replyed, Afſetts ; 
tts, That the Detendant had be entire Mam of 
cent; Upon which they wete at Jſſite ; And it was giv 
dence to the Jury, That the *Yano? was holden by nl 
vice, and that the ſaid Sir John the Aunceſto: of the l 
by his Wil in waiting deviſed the whole Manno ton N 
till the Defendant his ſon and heir ſhould tome te 
years ; And that mt the age of cy Ref 24 
hold the third part of the ſald Banno? foz the 0 
and his ſon ſhould have the reſidue : And if his fon! 
he come to the age of 24. years without heir ot his bt 
Land ſhould remain over to J. S, the Renminver GG 
The Oevilo2 dyed, the ſon came to the age of . 
Mounſon, Juſtices, conceived, That here was not u 
and then fo2 two parts he is not in by diſcent; Foy 1 
ſhailriſe unleſſe that the ſon dyeth before his ſaidag 
foe the Tayl never took effec,and the Feeſi 2 
mains in the fon, if not that he dyeth beloꝛe aged T 
alid then the whole veſts with the Remainder over; ! 
ving attained the ſaid age, he hath a Fee, and ys + 
the whole Mannoꝛ; and then his Plea is falſe, fl 
part diſcended. And a general Judgment hall b 
him as of his own debt; And an Elegit ſhall iſſur 
ety of all his Lands, as well thoſe which * 5 — 
9 as of his other Lands; ny 8 C 


* _—_” The Marqueſs of 888 £ 
>» Calc, 


Aan bim. Wut Manwood,/ Juſtice, conceived, That in 
—Iagment be given againſt the Deir byDefault, in ſuch 
doth nov yealthough in oa of a falſe Plea it lyeth: 
15 1 And the C Llꝛit r 1 At 
| "Wi i phe a, Thar 67 cout wem a münent where =_ 
Mawes maiuteinable againdt the Erecuto2 of the Volts: 
, 19585 #38 G10 CON 2163.4 


01 II. Halle 20 Elia. 40 the Common-Pleas: L 


ga of Lanps in Fee, Bebi d them to his wife fo2 lig 1 /-/ / g: 

her deceaſe, ſhe: the lame to whom the willz 
po daughters, and dyed-z; The wite granted the Rever- 
: danger, and cammitted (Maſte; And the two ters 
an Action of Clatte : I was holden by the 1 e 

chat Deviſe, the lite han but an Eſtate 105 life, but { 

5 N jozity-tg give the reverſion by his Wit to whom ih 
i fd ſuch a-Gzantee ſhould-be in by A, and bis WK : 'Fo2 
in wen erpreſly to his wife £02 like, and therefoze by Jmpli- 
beer w tec the os, 

c ife ; p other 
in Feeſimple hav paſſed: | 


15 Cl X. ll. 20 Elia In the Common Pleas, 


1 Leno Cobenanted with bis Leſlee, That the Lefſze 
Id enjoy the Lands demiſed without any —＋ Eviction: 
erwards upon a Suit depending in Chancery by a ſtran- 
aſt the Leſſo2 fo2 the Land demiſed ; The Chancelloz 
Herre againſt. the Leu, and that the ſtranger ſhould 
Jt was moved, Jf that Decree were a lawful 

Þ Bac Covenant was broken? It was holden 
Fe the fame was not any Evictian; Foz 
5 onfeience it be zquum, that the ſaid ſtranger 
| 2 ion; pet the ſame is not by reaſon ot any right pa⸗ 
che 1 1 0 un; ING in the party tod en 


2 
5 8 Hill. 20 Elis. In the 8 Pleas. 


. * X. The Marqueſs of Northampton Caſe. 


3 50 of Northamp ton , took to Mile the Lady Holl, gac 
Peir ot the Earl ot Eſſex, : who levied a Fine of 
1 v5 Sur Conuſans de droit, & c. with a Ozant 
. 
the - 
* 4 was Suat ted, That the laid Lady hold e 


The Queen er Sir unc c, es 
ſtables Cale. 


Fen i CB 


dn e ee eee 
this Caſe, That this laſt 112 and th tf 
I. Becauſe the Barqueſle 
cu note mee the the © 
lich an det 
— * 9 — 
Statute wet 21. years, or de Se We 
the meaning ol not ko 

2 Tor here upon the matter 193 wi 
3. -Becaule the Land bed is the Juhet 
1 Cale it was fald, That 1 8 
Se Ce n tek po es | 
el ur the Lang ee Beg eek Th 
granted Leaſes in Reverſion'fo2 5. Lives: Ub i 15 
That that Gzant was not warranted by the Statute. 
The woꝛds are general, Omnes dimiſſiones, pe 4 ther fo; 
be reſtrained into ſpeciall' Leafes ; ſcil. 901 17 
Manwood ſaid, A Feme Covert by dureſſe, jou TAP 
her Pusband, the fame ſhatt bid her. ©» 


Hi, 20 Elis in dhe Kings nech a 91 
CX I. The Queen ind Sir Jobs Cine © aſe. | 


Quo Warrant wagthbught the Queen agathlt 
Conſtable, who claimed Tt ye in the? 
Co ITE, 
0 
and that he was de alta proditione debits Kay thn. 
found befoze the Eſcheatoz ; And ſhewed Mate, 


Mannoꝛ diſcended to Que 
Carl of Weſtmerland, who en Mary 8 eng 


Upon which, 1 And Ercep 1 * any 

Plea, becauſe the Attainder 2s not t ere 

Jt was argued by Plowden, That the! attaind 
leaded, ſcil. debito modo attinctus; Aud i 


325 eek is appenva tothe 02 
nt, (tenor a 1 | 


74 2 


—— -Banks and Thwaits 5 
A 


bs: the Banno? there againſt him, the Attainder ought 
deen pleaded certainly, And it was ſald by him, That the 
wif of the Queen in the Sea, extends unto the Yiddeſt of the 
Setinirt England AND Spain; But the Queen hath the whole 
OT the Sea between England and France, becauſe ſh 
wen of England, France, & c. And ſo it is of Irclane. 


i CXIL. Hill. 20 Elz. In the Common-Pleas. 


nt fo2 lite made a Feoffment of White-Acre, of which he 
x (eiſed fo2 life, and made a Letter of Attozney to deliver 
1Seiſiti ſecundum formam Chartæ; befoze Livery, the 
putchaſed the Fee ; and afterwards Livery was made: 
Reſolved by the Court in this Caſe, That all paſſed: 
he Feoffment had been of all his Lands in D, and the Let⸗ 
tomey accozdingly ; and befoze Livery made, the Feoffee 
Lands there; It he purthaſed one Acre after, the Livery 
t rao to that Acre, becauſe the Authozity was ſatisfiep 
yv k. ＋ eh ä 


U Mich. 21 Eliz. In the Kings Bench. 
”  CXIIT. Banks and Thoairs Caſe. 


[tion upon the Caſe, the Caſe was, That A. had patun⸗ 
Wenture of Leaſe fo2 years, of a Meſſuage and Lands to 
W; Tiwaits, intending to purchaſe the ſame, required Banks 
water him the ſaid Leaſe, and he would give Banks 101, whe- _ 
Kewought it 02 no, at what time he would requeſt the 101. 
macs delivered the fame to Thwaits actodingly. And 
mls ought an Action upon the Caſe, and declared upon 
matter; any concluded, Licet ſæpius requiſirus, &c. 
Medging a requeſt expꝛeſſe in certain, and the day und 
„ Jt was faiy by Cook, That here the moneys did not 
tvete Requeſt, no2.fs payable befoze Requeſt,and there- 
neſt ought to be made in facto; And ſo, he ſald, It was 
this Court, in an Action upon the Caſe, betwirt Palmer 
rovghs ; and he lad, that the money was not due by the 
lit by the Requeſt, And it was the Opinion of the whole 
Eat although it be a duty, Pet it is not a duty payable 
guet; And the Requeſt makes a Title to the Action: 
elleth to B. a hozſe fo2 Io l, there is a Contract, and a 
in fact, need not be layed. And the Opinion of the Court 
& That upon this matter the Plaintiff could not have an 
Hebt; fo2 there is not any Contract fo2 the thing is not 
© itis a Collateral pzomiſe grounded upon the delivery : 
Klench, pere the Requeſt is traverſable : And afterwards (. 2-/ 
Ar Was given againſt the Plaintiff, And it was laid, It was 
Mun Aderman Pulliſons Cale, in the Erchequer. 


Mich. 


Se al Boy ntons 
"Cale. = 1 


— 


— — 


Mich. 21 Ek. In the Comme Pleas, 
C XIV, Separ ted Boyntons Se. 


12 Treſpaſſe, the Caſe was this; Ring He 

27. of his Raign, gave the Pannoꝛ of D. to S Eds 

ton, Knight, and to the heits males of his body; 2 

Boynton had Jfſue . Andrew his eldeſt ſon, and of 

vare bis younger ſon, and dyed $ Andrew 

ted by Indentute with the Lozp Seymor, that 

8 would aſſhire the fait nd; ork ule 
Rematnder to the laid Lozd and 10 og its 

mor in Gy ** thereof, flure of 

26th of hitnſelf to? Ja, We: remainber to be 


Andrew Boynton in tatt ; toho: 37 37H, 408 0 a 


the faiv Barnho2 without 0 fir 
the ttſes accoꝛding to the 1 2 f ctamations to amr 
rance made by the ſai Loꝛd, The ſaid Low 
Treaſon, and all his Lands were foꝛfeited to th fig | 
array the ſald Andrew Boynton made a Stigneſtion 


ary, of the-whole matter ; "andup mae deti 


at Queen byher etters Patents recitin 
Fes conſiderans, et annuens Petition i llius fr ral 
anno: ald; : and farther de ampliori gtatia ll 
the ſaid Andre wBo nton all her Right, k Jallel 4 1 
came to her ratione attincturæ Tc , vel in manibus a 
2 vel exiſtere deberent: After which, 'viz. 5 En. 
Boynton levied a Fine to the Plaintiſf with mae 
ar Iffite. And, the Defendant as. 
Puckering, Der jennt; It is to ſee, I. If N 
Patents o. Queen Mary, viz. de amp e 
everfion in Fer which the han,paſſed q not. 
ting that the Reverſion did not ifth he 15 
Andrew Boynton 5 Eliz. to the mn 
the Queen, be a Barr to the Aue; Foz! | 
| levied 37 H. 8. which was levien Ee Docu q 5 
| all not binde the nue in tail, neither as to the R 
fry, ko it is not any Difcontinuance, becaule the n. 
in the King, as of things which lye in Diſcontit ha F 
on, ct. Foꝛ ſuch Fine is a Fine at the Comm 
not within the Statute of 4 H. 7. And cuch a Fine1s) 
the ue : But ft ſuch a Fine without ee 
2 thing which lyeth in Diſtontinuance, then ſuch a Fi 
bitt Voldable by a Formedon : And therefoze this Fim 
ut Burr, being levied without mene; | 
whereok the Reverſton is in the King at the time . 
vied, thall not bind the Iſſue ; And by ſich Fine re 


Sega and ntons 
Vaſe Bey £ 


with Fee was coxfeitedto the Dueen by the Attalndet of the Lozd 
ore, and that the Queen immediately reſtoꝛed to 1 — 
4 dun, becaule the Lord Sc 8 had not _accozding'ts' 
[t git herwirt them, aſſured his Lands to the ſaid Andrew = 
I Kecompence ; Foz the-Jndentures N were not 
ferns Sec acc. 1 Mar. Dyer, 96. As: to the 
conceived, That nothing paſſed ofthe Reverſion, * 
bath reference-to the words, All his Right, ofie . 
me to her ratione att incturæ, . 
ma can: to haue reference to that, to the ratione attincturæ 
þ which was he fundation of te whole A here 
tof the Queen was not to other intent but only to reſloꝛe 
Boynton tu the ſald Bannoz, and ti h antient tate in 
Nothing appears in the ſald Letters Patents by which it 
appear, that the Queen was appziled ok her 5 
Jar by diſcent,and thereto2e the ſame cannot pale by ge- 
ds: Jf the King grants the Goods and Chattels of all 
io have bone any Creſpaſſe fo2 which vitam amittere debenr, 
s of him who is Attainted of Treaſon, ſhall not be foz- | 
granted by ſuch'general' woꝛds: 8 H. 4. 2. C_ 
mnia catalla-Tcnentium ſuorum — 
doth not extend to the goods who is condemned 
ſon. Sec 22 Aſs. 49. Ss in our Toles th the — 
ie to two Intents, and not to paſſe two Intereſts, by theſe 
02ds ;-and then nothing but the Fee determin⸗ 
h was conveyed to the Low Seymore, and forfeited by the 
. nume conſidered, How after the ſaib'Grant, 
drew by — is ſeiſed; And He conceived, That he 
tk Fee determinable, and nat ot an Effate in 
ſt his amn Fine; and then if he be not leiled b 9 
at the time ol the Fine levied, 5 Eliz. the ſame 
bt eentait: Sur avmitting, Thot at the time ofthe lung 
je, that he was in ot an eſtate in tall, yet that Fine ſhall 
the Aue; Foꝛ firſf, This Fine cannot make any Diſcon- 
W becaule that the Reverſſon in Fee is in the King, which 
ched by the Fine. See the Cale ot Saunders, (Where 
$4 Leaſe toꝛ years, to begin at a day to come, and after- 
| Ren a Fine to a ſtranger With proclaitations, and the 5. 
and afterwards at the day of the be 
de Leſſee enters; his Entry is lawfitl, a he hall not be 
Abo the Nonclaim ; and lo it was adjudged in Saunders 
— Cale. Vide inde Saffins Cale, 35 ac. 'Cook 5 Part, 123, 
the making of the Statute of 4 Titer, Jt was 


Mos Finewih pociamations, becauſe upon the death of 
leſs, then are as new Purchaſozs-per formam Doni. 
Reime it was pꝛoviden by 32 H. 8. Chat the ſald Statute 
. hould extend to r nnn. 


— — 
. — 7 


Caſe. 


berger men a fe tot the Ring aum de 
45. 77 — Rot. 2 en Jackſon and — — 
Cale was, heyy 
the ap Aer the Hine 8032 in dt bun Fe IN 
Wiudged, | 
1 1 IS” Deere 8 
* rhe aw ae 


RR 
bp the laſh Provilo of the ſame Act, No 
e levied 02 hereafter to be levied by * 
Many ec. before the levying ot the f 
— 75 to the perſon 02 perſons le 
t — ch their eee e e 
Reverſion m 


e enen ent, the 
3 8 a 
— 2 of duch doꝛee as they, ſhould be if thofaid gc! 
3386 Aud therefore it — 2. ſaid E (an 
47 ee, duden 
tet Wt $i i 0p — The bun 5 Pan 


ED Yalmetley;'Serjeant, tu the cont 
e c. hne was not any Dilſcontimumic 
ig hot altogether void againlf the! 
ED 1 RUNY 2 ag 
wen, That this Clauſe, ex uber 
pee ger ey Fox dem 
7 — be Rel 
. 8 but the ſame is an 
— 2 in the Kings Caſe paſſe out of! 
— 7. 6,1 Rc . Br. Patent, 48. I 6 
DEED 333 
e 
. e 
85 
b — — . 
fal ange allt; 3 17 a ſat, That ex ſpeciali 
hela this Cale:;; Fox the Egate tail "is not recited," 
nc — hereditacio, &c. la the © Queen 
nw OED — e 
D e departed! 
oc TED eee ano agto ge 
whichbarbbeen That the Conuſoz at the time of 
ſed by foce of theemeail The ſame ha 


1 
tf} 


| How) arid Bad , 
' Cale, 2 


N matter ta ir to have alevged to avoda a Common Recovery in the 
an Praci purpoſe: Fo? if Wo be 


in tail, and wifes a 24 e was not ſeiſed 
Ame of the 1 levied 21 vet ſuch a Fine 
* the hg — . So if Va . vſcontnuſe 
88 


Dit tie wis by cs Stattit 


1 See 1 Si Ginn 
| PS "Fi 
Hf TURE call of Rent, oz Can ; The 190 
ith: ry the ee | 
iedup0 . 8. Dyer, 32. Cena 
3 dere le. Note 
* e Baer 
. 1 2. „ Part, And {ee ti ae ac, Co 
y 78. 
cxy, Mich: 21 Elia. In the Gd Pleas.” 


) 


Wend of Lands called Hayes 
RS ok Deo one en 
aner 2 7 ho vida The we! 
: Jt was the Dpttiian of Anderſon alt Pe iam, 
Is — TE 


Mich. 21 Eliz, Ta the Common Pleg! 
I 
is CX VL 0 Caſe, 


—— Plaintif vetlared, That he <>» 41 
ant ſanul cum * Clauſum — 
eption was t be becauſe here it ap eareth 8. 
lntif F's own ſhewing, That 3 —— 
the Dekendant and another; and therefoze the Tait 
ſtagainit Brode only, mas not good. But if it had been ſi- 
A aliis ignotis perſonis, It had been good enough. But here 
Anti hath confefſed another Ee the De- 
Went a 8H. 5.5. 14H, 22. Vet afterwards if 


_—__ * 
— — 


8 Barker end Ta ur . 
1 Caſe. 5 5 


2 „ ”—_ — — 
* 
— 
” =. 


„ em e 
Mich, 21 Eliz, In * Common Views, | der | 


— 


* 


. 


EY C * VII. Barker and 7 aylers Caſe. "wt 
| Pr. Cale! was; AWoman Tenant in been 
11 H. 7. accepted 


300; 922 
"Xe 1 accepted a Fine Sur Conuſans qe grit 
1 Le. ann by the lame Fine rendzed 1 e Con 


moved, It this Co 

as within the penalty ok the Statute: Ton th 

r xc, And it was the clene £ 

» Court, That the lame is within the Statute, kan by 

the meching ge the Statute might be defeated : 

5 9 : 
7 de Andb 


Bo — 00 Q "pears: It w 


8. And by Rhodes, I 

if a women tuho hah title of Doin 

Me the he will enter and levy. 9 
115 ſaid. Statute, and pet ſhe is not Tenant in 

hag 5 Dyer 148. Penicocks Caſe. And 36 Eliz. C 50 

Sir George Brown's Calc. 1 


Cvitt. n. 21 Elz. In the Kings bes 


i, willed That his Lands zMſ 
ect hold tk 


ig ge 
} 


2 : 227% 
Aud . 7 


to the wife, untill 10 age of the Enfant, fo2 to 2 — 4 
Us ſvpra. Wray (aid, The fame amounted tu a r 
Ly fog Chari in the TUife , which ny 


SD # 4& © 


Mich, 24 Elia. tn the Common Pleass. 
i 15 5 cigar .CXI X.  Stumps Caſe. 


5 ate was {Jobs Stampe being poſſeſſed. of a 
he. ſame to Thomas Stampe | 
May 20 Eliz. And afterwards, 8. Otob. 21 Eliz 
being in poſſeſſion of it. Moꝛtgaged the ſame to one p. 
red bim to continue his Poſſeſſton : Thomas Stampe 


T3 
S$ + * 


12 


PS —— — —— —. 


Poſe 24 Elz. In the 2 
Kings Bench. 


—— — 


ut to N Stamp 3 who ap g ante the ſame to one G; who 
ohn Stamp” to continue in poſſeſſion untill 
4 Lip 22 Eliz. G. knttred, John Stamp came to the ſaid 
nbtegueſted him, that he would grant all his Eſtate to B. and 
25 whon Coupon John Stamp was endebted foz (rage 
e. e ſaid P. ſary, That it he would i 
5 bis debt, he is tontented ſo to do. Ww John 
Fotkered to the ſard P. the lald B. and C; and he accepted 
br ſore athens 2 rho John'Scampe, granted his 
ſro thein > Feb. 22 Eliz. P. having notice ot” 45 
jave to the ſaid G; Upon which G; entonned againff P. 
he Statute of 32 H. 8; Jt was in thts. aſt by 
e Mead, Jufffces, That P P. was nut within the naltp 
rarure 3 Foz P. granted his Intereſt to B. and C. at the 
wt the requeſt of John Stampe, was the 9 
he ought ta them; And theref 


anger enters upon him, and bath 
* 1 Oe — — 
| was in gr er 
Wtdanger of the Statutezye. 


1 1 4 CXX. Paſcb. 24 Eliz, In the Kings Bench, 
| | : Per rota Curiam ; AHN be (0ſt in es - 76 


feil. I Will and dro A; And the 

He Boi isnot in the hole wile, Per the Bene 

Nenougt by Abedment of the name or the Deviloz; And 

12 che lame is his CU, It one lying in excremis, having 
eee makes ſuch veviſe, but 

| Siam un b dnn to put in miting, but another with: 
FF dere of the Deviſoz, putteth kt in 
17 a the Deviſe be revuredinto aue daring 


Pep) 's Caſe. 1 


©. 


Paſch, 25 Eliz, In the Common 


ane was b2ought by F. and his 

and declared, That the ſaid Pepy 15 

keotfen certain perſons to the ule of hun 4 
and | aftertvards to the ule of the ite of the J > 
her heirs The Defendant pleaded, That. the ſaid! 
ment was to the. uſe of himlelk and his heirs in Fee, 
hoc, that it was tu the uſes, as in the Count; 
were at Aue: And it was found by 4 — 1 0 he 
ment was to the uſes contained in the Count; but fix 
That the Eſtate of the Defendant by the Limitati tionof 
— {viledged with the impunity of TWafte ; ſcil. 

ent of Waſte, _ It was moved, I upon tha 15 
if ſhould have Judgment. derſon and 1 ; 

john OM amen: cn 


the Caunt, 

within the Charge of 
. but matter £ 
J. S. to which the 
Jury find a Connitic 


to 1 Man gt the 
in tall, who made q Feoffment; A ſtranger the 85 
to witer took back an Eſtate Hate in * fed 

inherirable + Non the truth 5 
not Dowable de jure, 2255 1 I tler wer 
upon a Point certain, no fozrein, ni ter not 
ſtion betwirt the parties ſhall be rel 
ment : But ik the Defendant hab ple 
why Werden ade Dextiandane ak 

19. Preg 10d reddat upo 
Wor tam 11 wed, Pow that t the e Ten 
fault, was but Tenant fur life of the Lands in Oemant { 
verſion in Fee to himſelf, and pꝛaved to be Received: T 
mandant counterpleaded the Reſreit ; Dicendo , T 
nant had Fee, et. Upon which, Illue was taken: £ 
found, That neither the Tenant, no2 he who pzayed £0 
ved, had any thing in the Land. And in that Cale, The Ci 510 
not regard the matter which was ſuperfluous in the Gerd 4 


* 


—_ Paſel, 26 Plies In che ; 
Common Pleas, 


nnn. 1 


ent Amte ion polrit ceccatn ; ſcil; whether hv EH 
be ae Fo) it . — 


gi je avant Clare to; life, und at that matter ths; 
wot 


d, 5 they are not co engture nt that; — 


b 
parts 1 ; 5 — Phage 


. - 
: 


e Arokes are not bees 
by; . att if they da 3. 
8 


een . 4 "Elia, R R6k 


75 — E 


. * 30 . nde Common Pleas, 


” BY 1! 3 # 01 
| SR ape, cat. 151 


E 


3 


| c , man — 


hugband was admitted to the (aid part of her Lang; nt 
tned the polleſſion thereof; And e e 5 
ter and his Wife entred upon him: whom, he re 
And the husband bꝛaught Creſpaſſe. This Cale was a 
the Barre, by Rhodes : And he ſaid, That the — 
good; neither foꝛ the Deviſe, no2 to2 the Surrender. Wi | 
che tncertainty of the Eftate, what eftate-ſhe- might Deg 
that is not expꝛeſſed in the Cuſtome; but ly that ih 
Deviſe her Copyhold Lands of Inheritance, 1 
for what Eſtate. aum ſecondly, the Cuftoine is not good; 
it is againſt reaſon; that the (Wife ſhould ſurrender tot 
pusbãnd; And that a Cuſtome to deviſe is nor goed i 
incertain, he vouched many Caſes; 9s 13 E. z. Rh 
fra ætatem. 3. The Tenant ſaiv, That the 
County of Dorſet, where the Cuſtome is, That 1. 
make a Gant 02a Feoftment when be could munbet 12 
becauſe it is incertain when he could do it, It was 
won Cu ſtume. Sa 19 E. 2. tit. Gard. 127, In d dau 
Mard, It was allepged, that the Cuſtom: wag, That 
Enfant cauld m aer Cl ot nth, 02 191 
ſhould be out ol 1 a e en 
fo2 the intertainty: * he (aip, in the p 
Cuſtome was nold Nhat Hi again caſan, 
ſhould ſurrender ta ber husband; foz every 
and a woman cannot give unto her husband; foz the wi 
any diſpoſing ill, but the CUill of her husband only. ud 
foe the Cale is in 2 E. z. That ił᷑ the LD 
in the right ol his wife ; and he maketh a Feoffmeii in Fi 4 
Lands, and the wife.being upon the Las doth viſagree, 
She will not depart with the Land during her life ; 
meat is a good Feoffent, aud ſhall bind the wilt dung 
the zusband. And ſee 3 E. 3. „Bre ur, Deviſey 43. * 
. — r — Þugbandz — that 

u o con Lands to wy 

— — 


bie, 


by l * 
be bend the Lands having Iſſue by the nig 1 
Courteſie, ann ſu umdet another Title; and 
oth, tht te Wye of ate js thre by Rough 
Tenant by the Caurteſte. id, That 
void by the Statute ot 34 

That ills and Teflaments ma 


9 — 


W Cale. 8 


n Coverts ſhall not be good 02 2 effecuall in the Lam; 
145 That that Statute did extend to Copyhold Lands: 
Mt io that) all the Juſtices did agree, That Copyhold Lands 
re not not within the woꝛds of that Statute. But Anderſon 
That the Equity of that Act did extend to Copyholds : And 
Andcrſon ſaid, That the Pꝛeſcription, oꝛ Cuſtome in the 

al Caſe was not good; foꝛ it is layed to = That Quælibet 
io co-operta poterit, and it ought to be poteſt; and by 

tome have uſed to Devile to the Dusband : And a Pꝛe⸗ 

1 — in a thing done, and not in poſſc. Alſo he laid, 
e Cuſtome it it were good, is not well { purſued; Fo? the 

X16, that ſhe may Deviſe and Surrender in the preſence 
dteward and fix Tenants, and that muſt be intended to 
all at one time; fo2 the woꝛds of a Cuſtome are to be per- 

lk it may be: but in the pꝛincipal caſe, the Devile is laid 

one time, and the Surrender at another time, and ſo it is 

rſtance of the Cuſtome: But to that it was not anſwered: 

br ther nit was ſaid, Avmtt that the Cuſtome to deviſe; and the 
ere not good; pet the Action did not lye againſt the De- 
— that the husband was admitted, and his Entry 

d was countenanced by a lawful Ceremony ; and allo 

WTenant in Common with the other husband by ſuch En 

Twas adjourned; 


Mich, 26 Eliz. In che kings Bench: 
CXXI1II. Roſſe* S Caſe: 


Eat bought by Roſſe, fo2 breaking of his Cloſe, and =, 54 
of his Servant; and carrying away ol his Goods: Up- 
equity pleaded, the Jury found this ſpecial matter; ſci. 
dit Thomas Bromley, Chancello2 bf England, was ſeiſed of 
dee, oc any leaſed the = to — 

ned his moyety to Caven p 

l *theDefendant enten. It was moved, That that Te- 
- betwirt the Plaintiff, and him in whole right 
futified; tould not be given in Evidence ; and ſu it 
1 noobs by Uerdict, but it ought to habe been pleaded at 
ng. But the whole Court were clear of another Dpi- 
ndthat the ſame might be given in Evidence well enough. 
* moved againſt the Uervict, That the ſame did net 
vail the points in the Declaration, but only to the-bzeak- 
'Cloſe, enquiry of the battery, et. And foz that 
by the Court, Thad the Cervice was 


2 DAI. $3 


— 


Al ſolon and Azdertiorns t 
Case e. 


— — . — — —— — — 


— 


Mich. 25 & 26 Elix. Rott. 479. In the Kings Bench, 


«. 


CXXIV. Atſolop and Anderton Cafe, 


liam Abſolon Maſter of the Savoy, and the Cha 

there, bꝛought Debt againſt Anderton; The ale þ 
That the laid Yafter and Chaplains leaſed Lands ta the 7 
dant fo2 certain years; and afterwards he accepted of gh 
Indenture of Bargain and Sale to him and his heirs, 1 
woꝛds of Bargain and Sale, without other woꝛds; and ot 
Maſters of the Chancery within the 6. months! came 1 ite 
into their Chapter-houſe, and befoze him they ac 
(aid Indenture to be their Deed, and pꝛaped that it.be on 
which was done accoꝛdingly. It was moved, Jf net 
ment and Enrollment mere good oꝛ not; 62 4t the Y 
Chaplains ought to haue appointed one by their Marr 
their attoꝛney, ta acknowledg the ſaid Deed? | 
moved, 3f there needed any Encollment at ail of it, beg 
derton had then an Intereſt in the Land fo2 years; in 
is to be conſidered, it the woꝛds Barganizavi A 
lich effect, as the woꝛds Dedi et Conceſsi? And 
the Ccurt, That a Warrant of Attomey to achse 
were a ſtrange thing. And it was agreed, That the H 


ing once Inrolled, it was not matertalt by what wms 
rolled; but was good being done. 4 


Mich, 26 Eliz. In the Kings Bench | 
nr 


CXXV. Szweall and * Caſey; i 101 at | 


6 1 45 
1 Avell brought an Action of Tre ſpaſſe againii . 
chared, That Edward Sayelt mas ſeiſed of 4 
and leaſed the ſume fo2 years to: Henry Savelhʒ 
made the Plaintiff his Executoy; who- entned, 3s Girl wm 
untu lb the firſt day al january, iat which time t 
Dane The Detendant pleaded, gullty. mt 
inEvidence on the }dlaintiff/s; pgvt, Chat thoſa 
ſeſſe d, and leaſed to the ſaid henry SavclL£0z pears 
ſonzreciting the ſain” Leaſes Doimiled om 
William Cordell; Mater of the N, to 
ately after the eceaſt of the md4jenry 192 MN 
'Dororky e of the ſatfiepry ! bout 9 
Sir br ok ordell ntredʒ Morot dpd | 
JIlaintiff the Erecuto? rf He Henry entred, and was po 
the firſt day ol January, 23 Eliz. at which day the Tre 
* On the Oy 8 part it was given in CW 


34 - 5 W ov 


— 


Sat ell and Baicocls 8 
Calc, 


— —— — —  —— 
— — — —  ——{ — — — — 


— —— — 


Gant to Sir William C ordell, the ſam Het nry and Ed- 
ad poyned in a fine Sur Conuſans de droit, &c. to a ſtranget; 
12 and rendꝛed the Land to the laid tlenry and his heirs, 
wy Deulled the ſame to the laid Dorothy hig wile fo? lte, the 
ane to Cordell Savell in tail, the remainder over, and DYED; 
v entred, and dyed ; Cordell Savell, 22. Eliz. conveyed the 
gi by Fine to one Williamſon, who entred ; andafterwards 
we the Tteſpaſle afozeſaid, viz. 14. January, 23 Eilz, leq- 
» Defendant fo2 years, by fo2ce of which rhe Oekendant 
pic "and upon this Evidence, there was a Demurrer in Law. 
bas argued by Shuttleworth, who was made Serjeant the 
. And he ſafd, That the Demiſe made by boat Savell 
in the inconventencie of the maxim, that Henry by the 
ſhould reſerve a leſſer eſtate to himſelf; then he had 
1 00 here by this Gꝛant, no pꝛeſent intereſt paſſeth by Sir 
| et but the effect of the G2ant reſts upon a Contin⸗ 
all. if he himſelf dyeth within the Term, xc. untill which 
hole intereſt of the Termdoth femain in the laid Hoary 
t to the Contingency atoꝛeſaid, and amounts to 
Gifthe (aid Henry had granted the ſame to Sir William 
us pimſeif hovitd dye within the Term: in which caſe, 
t ＋ „le the ſaid Gzant ſhall take effet. As if J 
Ale lo ſo many years as J. S. ſhall name, the 
TE — ko take effect upon the nanung of J. S. Then 
ſo, When Henry Savell the Leffee, and Edward 
| h Flo jon in a Fine, d ut ſupra, now the poſſibility of the 
8 erm which upon the death of Henry Savell and 
ty his wife within the Term might accrue to the Erecute2s 
d Henry Savell, is not extinct by the Fine but doth remain 
A wodo in Henry Savell, to veft in his Exetutors, i it ſhould 
And here is not any concluſton by the Fine in this caſe ; 
by at the time of the Fine had not in him any Jntereff,which 
med, and ſo tannot be bound by the Ane: Foz the Jn- 
pect of which the Plaintiff hath cauſe of Action, begin- 
beach os Henry whs leviev the Fine: and firſt accrueth 
datozs, and 10 achll not be touched by the Fine: and 
if fich a"Lefſee fo2 year#granterh his Term, to J.s. 
* it if J. S. dyeth within the 8 that he himſelf 
It again + any . — s the Gꝛants Bri with his 
aidafterwarbs inithin the Term J. S. dyeth now 
dot fünding the Fine hall — 5 reſidue 3 


10 1; when the Conuleeby the Fine regranty the L and 
Fee, that poffibility to hade after ehe death ol the Do- 
e bote d tthe- Fee- fimple fo? 
When Henty $evifeth'the ſame to! (YAT Paule 
185 os atfe' it was in the Den 
enn vybrh within the Cette, ehe Refivue 
5 fs 4 Plaint ier "ey Creentbe | of 
entry. 


A, 


in 


Pg 


— 


Sa dell and Badecel 5 — 
Cal: 


Henry. Cook, Contrary, And he held, The Gant to St h/ 
liam Cordell is utterly void; And he agreed, That Stang 4 
though in themſelves they be untertein; yet if thepmapy 
duced to certain, they are good: but here is no erpegances 
certainty in the like of Henry; fo2 the Term limited to Spur 
liam Cordell, is not to begin till the death of Henry, am igun 
upon the death of Dorothy, u as here is not any certain ben 
1102 certain end; and here this Oꝛant cannot be reduced 
Cet tainty during the like of the Ozanto2, and (0 tog thi 
voir, Sec Plow. Com. 6 Eliz. Say and Fullers Caſe, 273% 
Juſice, It A.makes a Leaſe foz ſo many years as: S. 0 
if J. S. in the life of A, name a certain number of years, 4 
Leaſe is good; but if the Leaſe had been fo2 ſo many 
Executoꝛs ſhali name, that can never be made good in m 
upon that reaſon it is, That an Attoznment ought tobe 
the life of theS2anto2,02 elſe no Reverſion ſhall paſſe, Sg; 
Entry,79. A Biſhop aliens, c after his death, the Denn 
confirms, it is a void Confirmation. And 7 E. 6. Br. G 
A man poſſeſſed of a Leaſe foz 40. years, grants ſomay 
ſaid years which ſhall be to come at the time of his den 
' void G2ant fo? the incertainty. Afterwards, Shunlen | 
another point,viz. The Plaintiff hath declaredsfaTrelp 
x Januarii, 23 Eliz.The Defendant ſhews in Evidence 
years to him made 14 Januatii, the fame year, which 61, 
after the Treſpaſſe whereof the Plaintiff hath dec 
hall not be intended that the Plaintick had another 
that which he hath alledged; and fozaſmuch as hk bath 
ſed in himſelf any Title Tempore tranſgteſſionis, ide 
ſhould puniſh him in reſpec of his firſt poſſeſſion without wan 
Title. And although it may be Dbjeged; where then 
dant hath given in Evidence, That Williamſon lea gs of 
fendant, that is not ſufficient; and the wozds ſublequen 
arii, are void as a nugation and matter of ſurpluſage, Ut 
Law is contrary ; fo2 rather thole wozds ante trau 
ſhall be void, becauſe too general, and ſhall. give way 
ſequent woꝛds after the videlicer, becauſe, they are Þ 
certain: As the Cale late adjudged ; The Archbil 
bury leaſed thꝛee parcels ot rendzing the Rent 
annum; viz. fo; one parcell, 5 l; fo2 another, 50 $4 
third, 40; which amounts to 9 l. 108. It was ay 1 
the videlicet, and the wozds ſubſequent CONE ye ops 
ſervation of the Kent, was utterly void, becauſe canten; 
pemilles, which were certain, viz. 8 I: and that the Fe 
pay but 8 l. accozding to the generall reſe 1; but 


a | 
N 


e woꝛds pꝛetedent are general, i. e. ante Tranſgrel 10 
jerefore the words ſubſequent, which are ſpecial and r 
be taken,and rr woꝛds rejected; as n Tre Ji | wy 11 Ui. 


jg. ! 
fil 


A, was ſeiſed of the Land where, 


, 
- 


. 
* 
* * 


dart pleads, 


} 


| 


; 
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Ach. 26 ig In the 8 
Kings Bench. 


22 — — — — —— 


Defendant ; ; and that the ſaid A. 1. die Ma, 6 Eliz. aliene 
And Land in Mortmain, to2 which he (within a pear after) viz. 
Wai, Anno 7 Eliz. entred, now the ſame is no barr; foz<upon 
jecvidence it appeareth, that the Lozd hath ſurceaſed his time, 
githe 0] 2s, (within the year) ſhall not heip him,fo2 they are too 
nnd: and therekoꝛe, at the ſublequent woꝛds (viz. &c.)Cook on 
ts part took Exception; Fo2 it _—_ here 
e the Dekendant, which is confefled by the O 
the Plaintiff, That upon this matter the Plaintiff cannot 
Defendant fo2 this Treſpaſle ; fo2 he was not an imme. 
etal to the Plaintiff; :to2 the Plaintiff bath declared 
Treſpaſſe done 1. Januarii, 23 Eliz. And it is giben in 
went dare of the Defendant,and confeſſed by the Plain⸗ 
Chat 22 Eliz. Cordell Savell levied a Fine to Wilbanen, 
of which the ſaid Williamſon entred, and was ſeiſed; and 
| 1 Januarii, 23 Eliz.leaſed to 1 2 ag Nom 
waatter the Plaintiff cannot have Tr the 
| 12 Williamſon was the immediate T to him; 
ourd 22 Eliz. And at length, 23 
* Cary The 8 the Plajnci than 


wwhis ſui 


5 


tune ee gment upon this Action. 


Don 


1 val. 2611 tnche Kings Beach 
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Smith and — 8 : 
Caſc. - 
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Aich. 26 Eliz, In the Kings Bench, 
© CXXVII, Smith and Smith's Ca (e. 
Aubert Smith Executoz of Tho Smith, bzouphran 0 1 


on che Caſe John Smith, That whereas t 
fert ben © en Enfants, and lying lick ofam 
Condvernriott the Tot Cine 
The Deteuvant in would 


tho de wean his Children, and the diſpoſition of þig 
*in death during the of his tai» Chip 


tothe Defendant that 
duce him to male this pꝛomiſe; ; Fox the n Tan 
but to have the ＋ ot of the zof the Tring, 
catione Libervrum i Foy All 

id n; and! otwithſli uy I hat Cuch Dverte * 


N * 
i . 1 ” ; 
* 


— 


1 Amner and Luddington's 8 


998 
$i = 
* 51 


| 
That one Weldon was ſeiled, and leaſed to one Peerepoint 


ears, who deviſed the ſame by his Till in this manner; 


„ 
* 
0 
: . 
, 


urdictæ, and took to husband one Fulſehurſt, againſt whom 
Wk recovered in an Action of debt 1401: Upon which Reco- 


E. 
. 


to that is conceived in general woꝛ a 
B Etgo, neither any Poſſibility,no2 any Remainder is in any 
tertain; ther etoze all che whole Term is inttrely in the 


Caſe, 


— — — — _ 


Mich. 26 El:z, Rott. 495. In the Kings Bench. 
CXXVIII. Amner and Luddington's Caſe. 


Writ of Errour was bought in the Kings Bench by Amner 2 92. » 


ainſt Luddington, Mich, 26 Eliz. Rott. 495. And the Caſe s 7». 76. 


meath to my Wife the Leaſe of my houſe during her life; 
her death, I Will it go amongſt my Children unpreferred. 
t dyed, his wife entred, and was poſſeſſed virtute lega- 


d a Scire facias ; and upon that a Vendi Exponas ; upon 


he Sheriff ſold the Term ſo Deviſed to one Reynolds: 
wſtdyed; his Executoꝛ bzought Errour, and reverſed the 


given againſt the Teſtatoꝛ at the Suit of Beſwick ; the 


entred, ſold the Term, and dyed ; Allice a daughter of 


nr, unpꝛeterred, entred: And upon this matter found by 
lerdict in the Common Pleas, The Entry of Alice was 
lawful. Upon which Judgment, Errour was bzought in 


vs Bench: And it was 14 the wozds of the De⸗ 

cauſe here the Leaſe is not 

thing Demiled: And it is not like to the Caſe between 

"and Elkington, 20 Eliz. Plow. Com. 519. Where the Cale 

hat Davies being Leſſee fo2 years, Deviſed, That his wife 
we and occupy the Land demiſed fo2 ſo many years as ſhe 


eviſed, but all his Jntereſf 


No2-unto the Caſe betwirt Paramour and Yardley, 


9 - 


ehe. Com. 5 39. Foz there the Leflte Deviſed, That his 


ld have the Occupation and Peofits of the Lands, untill 
je of his ſun; Fm in thoſe Ca „the Land it ſelf is 


modo demiſed : But in our Caſe, all the Eſtate is De- 
de. theLeaſe it ſelk. And allo in thoſe two Deviſes, a 
erſon is named in the Will, who ſhould take the reſidue of 
mWwhich ſhould erpire after the death of the wife ; but in 


at Barr, na perſon in certain is al but the 
) en unpre - 


ind then che may well diſpoſe the whole. But the whole 


* 


was to the contrary, and that in this Cale the Poſſibility 
tile well enough upon the death ot the wife, tothe Daugh- 
lice preferred. Another Point was moved; Ir the ſaid 


A being ſold in the poſſeſſion of the wife of the Deviloz,by fozce 


. 


Crecution afozeſaid; Ik now the Judgment being reverſed, 


po the Term ſhould be allo avoided ; fo2 now the party is 


2ed to all that which of lof, And by Cook it was 


| 


* 


argued, 


* 
ä — — — 


of Bunty and Bun 2 5 8 W 
| Caſe. 
— 


argued, That notwithſtanding the reverſal of the J 
ſale ſhould ſtand ; Fo2 the Judgment fo? the P laintitt m at 
of Errour is, That he ſhail be reſtozcd to ali that Which he lg 
ratione Judicii predict. and the Judgment was, That the te ly 
tiff ſhould recover 140 1. and itheretoze by the Judgn 115 
Unt of Errour, he ſhall be reftozed to 10 much; hr 
Act, ſcil. the Sale of the Leate ſhall ſtand, and Hall 
feated aid avoided: As 7 H.6.42. A Statute Stapel 
Owell Mayne, the Conuſee bzings Debt againft the B 
hath Judgment to recover the Statute, and upon at! | 
had Execution, and the Baylee bzought a (Mut of Ex 
verſe the Judgment in Detinue, yet the Execution ſhall 
an Audita Querela doth not lye fo2 the Conulo?. And ſee 
Fitz, tit, Barr, 253. Accomptant found in arrearages, 
to the Goal, eitapeb; and reverſed the Judgment gi 1 
him in the Accompt Ex parte talis : yet an Action 
did lye. And as to that Point, the whole Court 
Opinion with Cook: But that Point dio not come in. 
Foz by the ſale, nothing paſſed but the Interest in zſch 
was in the wife of the Deviſo, but the Poſſibility 
unpꝛeterred was not touched by it. And after vs the A 
was affirmed, 


Hill. 26 Eliz, In the Common Pleas, 


an. AM — Cc / DC. co © * Aw ——- 


C XXIX. Bunny and Bunny s Caſe, 


N an Action of Covenant between Bunny and Bunny; th 

tiff declared, That the Oefendant had 8 Jvenancen iv 

to the Plaintitt, meat and dꝛink at the houſe of the De 
The Defendant pleaded, That he was alwaies ready! 
Plaintiff meat and Ar. if he had come to his houle tf 
ken it, Et de hoc ponit ſe ſu 7 Patriam: And it was! 


Plaintiff; And in "this Cale, the Court awarded, Th 
ties thould replead: Fo2 in all Caſes where the K 
pleads matter of ercuſe not contained in the £2eaaran 

he ſhall fay, Et hoc paratus eſt verificarc, in the pe 

Plea: But if the Defendant had pleaded, T4 IT 
the Plaint ick actoꝛding to the Covenant, Meat and D 

the Concluſion of his lea had been good, Et de hoe pow 
per Patriam, &c. e 


— 


' | Merry and Lents's 1 
Caſe. 8 9 
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CXXX. Hill. 26 Eliz. In the Kings Bench. 


mm Action upon the Caſe, ſuppoſing that certain Goods to 
come to the hands of the Oefendant, and that he had wa- 
and ſhewed in what manner: The Dekendant pleaded 
ty; And it was found by Uervice, That the Goods, ec. 
the Defendant's hands, and that he had waſted them, but 
ger manner then the Plaintiff had declared: Jt was the 
be ** the whole Court, That upon this Uerdia, the Plain 
have Judgment. As in an Action of Treſpaſſe, the 
ed, That the Dekendant had diftrained hi hs Vole 12 
rien riding upon him; And the Jury found, 
it did diſtrain the Hole, and killed with In that cale, jr 
„The Plaintiff ſhould not have Judgmen en. * 
| 1 Wc iche Caſe, the Plaintiff — front Rae 
anlderation, and the Jury find —— but that it was 
KMaother Conſideration ; in ſuch caſe, the Plaintiff ſhall not 
LJ ment. Adjudged fo2 the Dekendant. 


Paaſch. 26 Elix. In che Common. Pleas. 


— — 


— 


xxx,. aue Lenes's Cale. 


ray brought an Aion upon the - Caſe — William” LO 
Lewes, Erecuto2 of David Lewes late Maſter of St. Ka- 
$juxta London; And Declared; That the ſaid David, in 
. That whereas Quædam pars Domus fratrum et ſo- 
e Katherine fuit vitioſ et in Hecaſu, the laid Merry ad 
nem dicti Da vidis reparatet eandem; p2omilſed to pay the 
Met y Ml ch montes as the fato n Mciry, expenderet in ſuch 
And declared fi Thats eandem partem Domus 
e c. And d aeg It was found 
tifl. It was Dbjeired in Arreſt of Judgment, That 
Kilaration is too general, Quzdam ars Domus; Foz the 
ur ought tohave ewes elpetiallp of thehoule in 
\ as the Hall, Chamber, oꝛ other $: But the Er- 
difallowed. Another Object ian was, Becauſe he let 
we Go Deaigration; Oh One the Plaintiff ad requilitionem _ ,-,, , 04 
MO Davidis repararet Plaintiff Declares, Chat repa - 
rl, n ee, e een Ber e. 
wal os that is not "hex ation intended in the Conlide. 
— ad requiſitionem; & c. but a ation of: 
mg his venir" Aud bas thus Cau e 
: 10 1. 154 4 DI 04. 10 
f 1550 0. K 4174 I; 177 
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N 2 Paſch. 


 Wreungm and Bullman's 
Caſe. 


— 


Paſch, 26 Eliz. In the Common Pleas, 
CXXXII. Vena and Bullman's Caſe. 


Rennam bzought an Aion the Statute | F 
& q againſt x gy unlawfull LL 1 
S vs was Nanſutt ; It was moved by Stunt 
7 ES TN g 
2 * 
| 1¹5 14 8 this 


men of (fs ertend ta a „ al 
9 R merry Wee 1 1 


CXXXIII, Mech. 26 Bhs. In the Kings Beach, 


N a Formedag. with Panuoz, The Tenant pleaded I 
1 = 
and — — koꝛ the — : Upon which \ 


SS = === cr... es =... 0. 5. E 3 5” Ws ws = 4 


Yemanyant "At the Ct 
| had pleaden Joynt -Tenancy by.Di 
= inet ag uren be 


Uk 


plickh, = 99 0 


in Fee, 1 in Aid ol A; the Ve 
not take Averment, T the Tenant at the time of 966 
bzought was ſeiſed in Fee. * 
Note: In this Formedon, 8 Was 10 | 


= cum Peſch. 26 Eliz, In ** 
Common Pleas. 


a, And t . was holden by Wray ard Sbatheote, Thur the 
1 (it ſhould abate. the whole Uazit agaitift all the Deten⸗ 
— and ſo where the Demaͤndant enters into paste ol the 
n demand, if the thing in demand be an entire thing, the 
git hall abate in all. In this Wait, the Demativant ought to 
_ in his Wzit and eſpeciall fozpziſe of the Land l 
(Land in demand wheteof the Joynt-tenakey by the Fine is 
av: For rpes this 9 of the Mannoꝛ and diſtraction of 
oof which the Jopnt te is pleaded; is paravatt al 

h gutt whereof the Fot is Concetbed ; and 
of the trtle ol the — if remains n right 

the Binno?, and therefore ought to be demanded 

But if A. giveth unto B. a Hann, 
n upon any titlwarice; the 


— Acees, this pit is not good. Sce Temps. E. 1. 
fe, 866. Præcipe, &c. unam bovatam terræ forſpriſe, one 
and the TUlzit was abated, foꝛ every demand ought to be 

am: but & Seilion fg but a of Land 3 the 

Wit; in ſome Pies. a an Acre, in ſome 

f 5 1 7 ſe the enam hath 


b: and it l 


to abate the appeal, 7. Ser the'p! 
eres, 5 Nom Ide e Arid if an jon be 
| wo _ i opr he Eon Eton o bo 2 
ate "Hail abdte the Wilt Ex Officio. See 11 H. 4. 4 and 


6. 42 
1 | exxXIV. Mich: 26 Elin. Inthe Common Pleas. 
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| ( led Ke we, e Few 9210 Fer tothe ule of is 4 
made a eolfment n Fee E 
ig holden ! ; That * — 


faſt ile 1 Nr: bet 
erer tte of 


Harper * Berieford 2 Hering = Badlock; 558 
mera 3 Caſe. cd 


dꝛed⸗ andtook back the Lands to them anda third perſon: ag 
was holden, That the wife was not p2eſently remitted, AR 
the death ol her Pusband ſhe might diſagree to — 


Aich. 26 Elis. In the Common Pleas, 


0120 or E 
3] 1 11 
IE. C * XXV. Harper and Berrisford's Caſe. 


EA "Writ of Partizion, The Defendant. demanded mY 
the Wit, becaute the Whit is, Quare cum A. t 
indiviſo &. 4 mille acras ; whereas it ſhauld be, Qua M 
agrgrum, And many Gzammartans were cited; all Vhich am 
That it 5 both Wares Ws Male Se 10 Mille A 
rum. 39nd: e 
A a 

non er; 

Jos, Bui led, Th W che the 


= TV Il IV aw a n= we : 


7 win, 26 Elia. to the Kings Bench, 


hang oy 


20 is 91 | CXXXVIL Heriag and Badllel's Cale, |. FE i 7 


eplevin, che Deſendant aden fo2 Damage fe 
15 aſp "The e Lady Jermingham was leiled of tic 
15 ES . Ee Planets uw, Char? = 
of the wp Pars, a thek 
0 7 8 Me my Donley and 4 
| ng. u une 9 
ted the ſaid af, þ rhe 
E 01 g by Copy in Fee, ac. and upot 
1910210 rer, becauſe by this Barr to Avon In 
oa be in the Avowry is not — c 


me, 5 Winnt _ 800 


115 entred, tt. And lo it was 
rn TM. 26 Elia. make oe : 


12 5413 XX ub ee Gaſes 
Jos ' ft ent 


Caſe. 


— — — 
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— ; Gurney and Saers 5 


e right the Dekendant juſtifies, could not be given 

te; fo it could not be found by Uerdi, but it ought to 
ben pleaded at the beginning: But the whole Court was 
giſt that,and that ſuch matter might well be given in Evidence. 
qyagalſo Dbjected againſt the Uerdict, becauke it doth not er. 
{to all the points of the Declaration, but only to the bzeaking 
{thx Cloſe, without Enquiry of the Battery,#c. And fo2 that 
uſt, it was clearly holden by the Court, That the Uerdice was 
n And a Venire facias de novo wag awarded. 


Trinit. 26 Elix. In the Kings Bench, 


SATAII [ I. Gurney and Saers Cafe. 


N Ejcctione Firme was bzonght by Gurney againſt Sacr ; who 
1 That Verney was ſeiſed, and jealen the ſame to 


I. years, 8 Eliz. Baker, 14 Eliz. aſſigned his Intereſt 
as; who, 15 Eliz. leaſed the ſame to Topp fo; 1o. years ; 
giterwards Rolls granted the reſidue ol his Term to A: Ver- 

Eli. leaſed the ſame Land to Stephen Gurney foz 21 years, 
nafter the determination, ſurrender, o2 foꝛteiture of the 
rendzing Rent, with Clauſe of Re-entry; And after- 


Verney 8 over the Keverſion in Fee to Hampden; 
Gant, A and Topp attomed ; To opp leaſed ta B. at 


|; A. and Topp  ſurrendzed ; B. held himſelf in by fo2cy fr 
ney at Wilt : And the lad Surrender was made pzi 
etly, without the notice of the ſald Stephen Gurney z a 
teſerver upon the Leaſe made to Stephen Gurncy is yeman- 
whegin by the ſaid Surrender. Hampden cntred as fo2 
— 
"made to ephen Gurne eũded, 
Lanny Verncy 1 — — ſigillo ipſius Ste- 
Erg 1 demiſit * And that was holden a mate- 
tion; Foz here upon the matter doth not appear any 
* e by Verney X For þ here upon the pleading it appeareth, 
icy had accepted a Deed of Gurncy, 7, ae i De⸗ 
Uh Vage to Gurney, which Gurney had but there 
any ſuch Deen ſeated by N and therefoze no 
Se nd although a Condition may be pleaded by In⸗ 
5 ed with the ſeal of the other party, yet a Conveyance 
de pleaded by Deed as it is here, unlefſe ſcaled with the 
PA \ the party Agent; (cil. the Feoltoz, Pama, Felde And 
cauſe, Judgment was given fo2 the Plaintiff, Another 
Mon was taken, becauſe that after the Gꝛant of the Rever- 
WVerncy to Hampden, the ſurrender of A. and Topp is plead- 
Areas A. ought not to ſurrender ; fo2 his Eſtate was not a 
Ffo2 years, but a Leaſe in Reverſion, and a Leaſe foz 
Sto begin at a day to come, which could not be ſurrendzed. Sce 


4 H.7. 


„ —— — — — — 


Gurney and Saer's 


Caſe. 


4 H. 7.10. But if A. had granted his Intet elt by way of Re of of Br, - 
fion, where Attounnent had been, as one Releaſeth ti 
Reverſion fo? years, it is good; contrary to him whota 1. a Liab 
in Reverſion. But as to that, it was laid by the Court, t, That 
this ſurrender by A. was good enough, fo2 in as much as the 
tereſt which A. had at the time of the ſurrender was in i bi 
Revexrſion after his G2ant to Topp, and there it remained at 
tinued in its nature as to that point; notwithſtanding that! 0 | 
Gꝛant it paſſed in another manner, then as a Reverlion, And X 
Exception was taken, becaule that in the pleading of the S 
der, it is not alledged, That at the time of the Surrender, in M! 
den was ſeiſed of the Reverſion. 7 E. 3. 3. be who clan 
Ceſtuy que Uſe, ought to alledg the Seiſin and Conting pl — 
Sciſin to the laid ule at the time ol the Feoffment 02 m WM 
withſtanding that ſeiſin was alledged befoze. And 10 
Hewbade's Avowry, he there pleaded, That A. was 1 
Mannoꝛ, and thereof levied a Fine to B,t that C. the Ten 
whom the Avoiurp was made, attozmed, #c. And Cree, prion 
becauſe it is not ſhewed in the Avowry, That B. the Conn 
ſeiſed ol the Pannoꝛ at the time ol the Attozmment, dl 
holden a good Exception. On the other ſide it was 
firmed by the. Court, That in atl Caſes where an J 
ance alledged in a man, the Law ſhall pzeſume the e 
of it there, untill the contrary; be ſhewed, See 1 Hl 
between Wroteſly and Adams, Plow, Com. 193. 10 
tween Smith and Stapleton, Plow. 431. (Uhich Wray 
Juſtices, granted: Ayliff, Juſtice,to the contraty. f 
was moved, It upon this ſecret Surrender notice ot 
been given to Gurney, who had an Intereſt fo2 ye 
on the ſain Surrender; Fo2 ſome Conceived, T 
out Notice given him of the ſaid Surrender, 
diced by the Condition afozeſaid... And of that © 
Wray, Chief Juſtice. 

Note, in this Cale, That Saer, the Da 
the Judgment entred, caſt in a Writ of Ecrour. lug th 
and aſſigned an Errour in fag ; ſeil. That Gurney the; 
in the firſt Action within age, appeared by Attoꝛney; w 
ought-by Gardien 02 Prochein Amy. And it was the Dj * 
Juſtices upon the firſt Motion, That that matter 
aſſigned fo2 Errour ; fo2 it is not within the Recon, aun ey 
not reverſe our own Judgment, but only (op matter of 55 | 
for that, Fitz. Na. By. 21. f. i 


—ͤ— — 
Py 


— 


Partridge and Pooles 2 
Cale. 


—_—  — 


Paſch. 26 Eliz, In the Kings Bench. 


CXXXIX. Partridge and Pooles Calc. 


Reſpaſſe of Battery was bꝛought by Partridge againſt Poole, ”” 77 
xd (uppoſed the Battery at D. in the County of Middleſex ; / 7 7* #4 4, 
deiendant juſtified by reaſon of an Aſſault at S. in the Coun- 
goouceſter, abſq; hoc, that he beat the Plaintiff at D. in the 
ek Middleſex : Upon which traverſe , the Plaintiff did 
wir i Law. It was argued by Popham the Queens Attozney 
Chat the traverſe of the County is good: And he put 
wie 21 H. 6. 8. & 9. In Treſpaſs of Battery at D. in the 
el York ; the Defendant juſtifiedby an Allault at London 
japlace in ſuch a Parish, ec. abſq; hoc, that he was guilty 
wefacias into Yorkſhire 5 and,as the Book ts, This traverſe 
whe County was taken with great Deliberation, See alſo, 
£439. And this traverſe de jure ought to be allowed; Foz 
in Middleſex are not bound to find the aſſault in the 
{ay of Glouceſter, See 2 Mar. Br. Jurours, 50. In Actions 
itanſitozy matters, although they be layed in Foꝛrein Coun⸗ 
tthe Jurours if they will, may thereof give their Uerdi, 
tre not bound to do it. Egerton, Sollicitoꝛ General, to 
Mary: And he put a difference, where the juſtification is 
ud where tranſitoꝛy: As in Falſe Impꝛiſomnent, the De⸗ 
Wtjuſtifies as Sheriff the taking of the Plaintiff by fozce of a 
directed to him at D. within his County of G; Where the 
WE declareth of an Impꝛiſonment in another County; there 
Werſe of the County is good, fo2 the Defendant cannot 
vile [Plaintiff by foꝛce of the ſaid Pꝛoces in any other County 
here he is Sheriff; and ſo the Juſtification is local, 11 H.4. 
But in our Caſe, the matter of the juffification is meerlp 
My, And at laſt, after many Yotions, Jt was adjudged 
Plaintiff, Gawdy, Juſtice, being of a contrary Opinion: 
Wray, Chief Juſtice, clearly, The Jurours upon pain 
«ant, are to take notice of ſuch a tranſitezy thing done 
7 the County, See 2 Mar. Br. Attaint, 104. 9 H. 6. 


Anranlgreſſione in Comitatu Eborum. Apon which iflued a 
11708 
y 
- 


Paſch. 


Gerrard's 28 Rampſton and Bommer 
Caſe. 85 Caſe. : 
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Paſch. 26 Eliz, In the Common Pleas, 


CXL. Gerrard's Caſe. 
"RY 


K Maſter of the Rolls, pꝛeſented Chatteris 
of Cheſter, to the Church of Bangor; to which Chis 
one Chambers pꝛeſented his Clerk; by which ſeveral} 
ments, the ſame Church became Litigious : The gre 
York being D2dinary of the place, awarded jure Parr 
depending which, the Archbiſhop admitted the ſaid Biche 
which, the ſaid Chambers Libelled in the Spiritual Cai 
the laid Biſhop ; Foz that the ſaid archbiſhop ptædido 
plus æquo fidens, admiſit dium Epiſcopum, pendente 
Patronatus; itt which caſe by the Law of the Church, t 
tance is void; Fo, pendente Lite nihil moverur, And 
the ald Biſhop, and upon this matter pzayed aPzoje 
he had it, becauſe that the right of the Pattonage tame in 
Alter which came the ſaid Chambers, and prayed a Conſil 
becauſe he mediednot with the right of Patronage, but a hi 
the wongfull admittance. To whom it was (ad by the z 
That the Awarding or the Jure Patronatus, is not a thing Wil 
lity, but at the CUill of the Oꝛdinarp, and fo? his better u 
on: But if he will at his perill take notice of the right ol 
tronage, he may receive which of them he will, without a 
tronatus Awarded. And it may be, in this Caſe,That acer i 
Patronatus awarded, and bete any Uervic given m 
Archbiſhop was ſatisfied of the right of the now Plaut u 
Prohibition to the Patronage, and thereupon admitteythe Un 
— 2 clear Opinion of the Court, the Conſuaaun 
5 . 


Trin. 26 Eliz, In the Kings Bench. 
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CXLI. Rampfton and Bowmer's Cale, 


12 an Action upon the Caſe, the Plaintiff Deciaed 
whereas the Plaintiff occupied a Bzew-Houſe ; and 
one Gilbert Bowmer was the Beer-Clerk of it, an jnrrnes 
vernment and diſpoſition of the beer bzewed there, by rear 
or he became indebted to the Plaintiff in ſuch a ſum; In vo 
the Plaintiff pzocured the ſaid Gilbert to be arreſted, aum wry 
the Pulon of the Marſhalſey; and whereas the ſaid Given 
dicta priſona exiſtente, the Defendant runc er ibidem itt 
tion that the ſaid Plaintiff would let the ſald Gilbert olit K 
P2omiled, That if the ſaid Gilbert ſhould not accompt Wat 
Plarntiff, and pay him all the Arrearages,which monly 2 [2 
ſhould be found betoze ſuch a day, That then the Ojo 


— 
— — 


* i Iplett and vlt 7 *% 
Cale, 


I Upon which the ſaid Gilbert. was diſiniſſed ad largum : And 
#:neclared, That no Accompt. had been mave by Gilberr, o2 
other on. And upon Non-Aſſumpfſit, the Jury found, 
lache ſaid Gilbert fo endebten ta the Plaintiff, was artetted at 
ant of the Plaintiff; and that after, the Defendant came un- 
I Baily of the Parſhall who.arreſten the ſaid. Gilbert, and 
un him to the ſaid Bally, That the ſaid Gilbert ſhould be at 
wtCourt holden fo2 the ſaid Parſhalſey; by force and reaſon 
W<12omiſe, the Batly ſuffered the (aid Gilbert td go at large 
e, ac. and that after and befoze ſuch Court, the Oeten⸗ 
woniſed the Plalntiff modo et forma, as the Plaintiff han 
in his Declaration: And upon that Uerdia,the Plaintiff 
Der babe Judgment; Fo2 here the Conſideration layed in 
3 —— is — found by the —— * 
Tube Plaintiff: And the Declaration is, That in Conſide⸗ 
N 1 d dictus Gilbertus ad largum dimitteretur, &c. And 
was given Quod Querens Nihil Capiat per Billam. 
CXLII. Aich. 26 Eliz. In the Common Pleas, 


{ i; recovered certain Copphold Lands in the Court of the 
Jun of the Mannoꝛ by plaint in the Mature ot a Wrir of 
It was moved in the Common Pleas, Na Pꝛetcept might 
and awarded out of that Court fox to execute the ſat 
s and to put him in poſſeſſion who recovered, with the 
| Heri ; as in ſuch Caſes at the Common-Law, with the 
Nemitatus. But tt was clearly Reſolved, It could not be 
Ia fozce in ſuch caſes is not juſtifiable, but by Command 
wy Rings Courts. M8: | 


FS , $>*. 


= 


* 


r 


ops 
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Aub. 26 Eliz, In the Common Pleas. 
j Ky. cxLII. Iplett and Williams Caſe. 


e byought an Action upon the Caſe againſt Williams, and de- 
re Whereas one J. had affirmed a laint of Debt againſt 
ntiff in the Queens Court of her Yannoz of D. in the 
ee of Cornwall; and demanded againft him rool ; And 
rae Fitas the Defendant now Plaintiff ſued a Corpus cum Cauſa, 
& Wd delivered the ſame to the now Defendant, being 
| Steward of the ſaid' Court, That notwithſtand- 
ge now Defendant pꝛoceeded to Judgment, and 
Execution againſt the Plaintif and his Sureties, bp 
r Which the goods of the Plaintiff and of his Sureties 
YR ken in Execution ; Upon which Declaration, the Deten⸗ 
(ne Knurred in Law, becauſe the Judgment was given in a 
(wry e baron, which could not hold plea above the ſum of 40 83; 
| ing that ts V notwithſtanding alſo ** 
2 


— 


Lichfield and. Gage '2 $7allr an al Cook” 323 


Caſe. 


the Action 2 thought againſt the av Srv. 
- Plaintiff hay Jupginent to Recover. My "a 


AN 1 


Paſch. 26 Elix. lo he Kings Bench. „rd 
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CXLIV. Dentowand called, Cake Wo, 
Ebt was bzought againſt Denton Adi "ata) aftha 18 
— of Janes Newton: a thek if 
upon an Obligation made to the Inteünte beating da 
of April, 24 Eliz. Che Defendaut pꝛapen kh 
Condetion; um then pleadedeo che Am: be lat 
aweeſaid James Newton, ante Confe&ionem pr; 25 
pti, ſcilicet ultimo die Scptembris 23 Eliz;. 1 90 Ne 
Non eſt factum, & c. The Jutyfaunds, That 
deltbered to the Inteſtate 3. Þaly; 23 Eliz. . 
teſlate, bearing date 24. Aprilis, 24 Eliz. dr 
Jnteftate dyed: pon the whale matter, od 
ven to2 the Lance 


Paſch. 26 Els. In n dr Kings beach. 


2 
CXLYV. Lichfield and Goge's Cale. 0 4 


N an Ejectiono, Firme the parties were at Aue; 
der of the Court, the Tryall mas ſtayed: And yet th 
12 9 * obtained pꝛiniiy a Niſi Prius: CE 
— , Jufttce, being intoꝛmed af it after the Term, U 
deas to the Juftices of Aſſiſe befoze bam dc. 
— that, the Enqueſt at the Jnffance of t 
was taken, and found fo2 the Plaintiff, All this matter! 
ed to the Court, iu the Kings Bench, and there graminevan 
ved; And it was D2dered by the Court, That the acrodt 
not be entred of Recon, noꝛ any Judgment upon it: am 
it put in erecution in a Caſe between Vernon and Fowler 
then the Counſel moved and took Exception to the Su 
becauſe it was not ſiebſcribed by the hand of Juſtice G 
{t was not allowed, becauſe his Deal was (ufficient, 2 
+} E 


Paſch.” 26 Eliz. In the Kings Bench. 
CXLV I. Fuller and Cook 's Cale. 


12 an Action upon the Caſe, the Plaintiff Declared d 
Defendant had named one Tho, Colby a Juftice ol te 
2 Plaintit᷑ han tollen the Defendant's Þ9ggs 3; 
of which, the laid Colby ad Querimoniam 1 0 8 
n, ene It te the CONE to 


; 
; 


mit 
- U 


e Queenand, che Lond, 
Lumley, 5;Caſe 


— — — —ů—— — — 


;plaintif, and to bzing him befoze the ſaid Colby; By koꝛte 
Plaintiff was arreſted, and bꝛought before the ſaid 


the 
* there was examined upon the-laid matter, and bound 
i pBecogntzance to appear at the nert Seſſions, and there 


, at which Seſſions, he appeared; And Pꝛoclamation 
That if any one would in m againſt the Plaintiff, & c. 


== Foz which the Plaintiff was diſcharged : and fo 


rh Wag. | herd ne 2 N 
Janes tn th Cale the Cour a 
n gt to a 
Fe 8 *. that t] 
peace upp ſuch Surmile to 
mis, 26 Elis. In the Exchequer... 


AL VII. The Queen and the Lord Lumley's Cafe, 


| 
i Ia moved in the Exch ae That Queen Mary ſeiſed ot e, 50 


Tec e tionem eee D ; Jtnow '** * 
| nt Pol Pa 105 now diſappꝛo⸗ 


I that the — it ſelf thou paſſe as appꝛopꝛiate; 
nothing-at all op if Andby Manwood, Chief 


ä Kthe dvvowſon ſhall not paſſe, but remain 15 20 1 20 ag : 


anpꝛor 

Mapp 29355 Tis; 
6 ox be pc FR 1 wr 
ST 5! 1 N77 . f 


Uu 1 
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ivate Act e | 
ein ene by the Loꝛzd . by a P 
e 


te he made to it. 


Mich. 


Cox's Cale. >< wywth and Capel! 
. Caſe. r 


Mich. 26 Eliz. In the Kings Bench. 


CXLVIII. Cox's Caſe, 


Þ? Debt upon an Obligation againſt Cox, the Tile 
Parſon made a Leaſe to2 years, and became 


Life, to perfozm the Covenants in the Leaſe: The Do 
pleaded, That the Leaſe is void, by the Statute'vf 105 
cauſe he was abſent from his Beneũce above the ey 
art of which time encurred depending the Actionz/i 
lea was pleaded : It was the Opinion of the Court 
a was good. But Exception was taken to the plend 
ekendant laith, That the laid Church ts a- war _ | 
cum Cura animarum, but doth not lay, That it it bs the. 
of the Leaſe and Obligation made: Foz it may be that atth 
hg bed — then — Cura d. 
rum terwards upon that Exception, udgment t wagen 
koꝛ the Plaintiff. 
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ke Caſe was; A. was ited 
A e g EN 
dane Fe j <A. iy * 


kat ada. whe amen were Ep lc  @ 

ICY LROD not be rene, if the pats me ih en 
Freehold';* the Except 

was taken to the nt; t; For cheſe words; Wk 

tum WEN Wh —— 1 ae 

uncertain as 

ged. But the Indictment was further, In unum Tene 


decem acras terrz eidem pertinent. And therefoze as 00 


Acres, the party was entoꝛced to Anſwer, 


N 


Paſch. 26 Ehz, ia the 2 
Common Pleas. ' 
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CL. Paſch. 26 Elix. In the Common Pleas, 


Gunted to B. a Rent-Charge out of his Lands, to begin 
Mm J. ö. dyed without Jſlue of his body ; j. S. dyed, having 
n; which Jiſue dyed without Jflue, Dyer ſaid, The Ozan 
zl not take effect; Fo? J. S. at the time of his death had Jſlue : 
wiherefoze then the Ozant ſhall not begin it | 
tit all, And by Manwood, I the wozds 
$1]. 5. is dead without Iſſue of his body, 

effect when the Jſſue of J. S. dyeth without Iſſue, et. 
A the Donee in tail hath Jflue, and dyeth without. Jſlue, 
'Formedon in Reverter ſhall ſuppoſe that the Donee himſelf 
iithout Jfſiie ; Fo2 there is an Intereſt, and there is a dif 

act betwirt an Jntereſt and a Limitation ; Fo if J give Lands 

Nu B. fo2 the Termof their Lives, if any of them dyeth, 

ur ſhall have the whole. But if Jgive Lands to A, 
elle of B. and C; now, if B. 02 C. dye, all the Eſtate is de⸗ 
mined, becauſe but a Limitation, and B. and C. had not any 

Unreſt, See Cook 5. Part, Bradnell's Caſe, 


CLI. Paſch. 26 Eliz. In the Common-Pleas,' 


 Enfeoffed B. upon Condition, That if he pay 10 l. to the --;252 
Meute, his Executoꝛs oꝛ Alligns, within 3. years next enſu - 2%, : 
Khatthen it ſhould be lawfull fa him and his beirs to reco- - 

de Feoffee hath Jſſue two ſons, whom he makes his Exe - 

Ws and dyeth befoze the day of payment. The ©2dinary . 2 ”-. /6 
Letters ot adminiſtration to J. S. during the minozity of - * and 


s. Manwood conceived, That it is a moſt ſure wap - A. a 
pay the monies to the Executozs, toz they remain Execu⸗ | 
Awitylanding the Adminiſtration committed to another: 
& Mdminiffrato2 in ſuch caſe is but as Bayliff oz Recetvoz 
Hecutqs, and ſhall be accomptable to them; Mhich Har- 
Dyer, Conceſſerant: And Manwood ſaid, It in this Caſe 
Nys be paid to one of the Erecutos, it ts ſufficient, and 
£10 be paid ; but that Conditionall Feoffments are as a 
ein and not in nature of a Debt: Which the reit 


"* Ulti L granted. 
CLII. raſth. 26 Elia. In the Common-Pleas. 


N 
. Seiked of a Mannoꝛ, leaſed the ſame foz'years , rendzing 
with Clauſe of re entry; am afterwards levied a Fine 
WT ) lens de Droit, to the uſe of himſelf and his heirs; The 
Cn demanded, Is behind. Dyer, A. cannot re-enter ; fo; 
en right the Rent paſſeth without Attaznment, yet he 
ne mer! fo2 it is without Attoꝛnment: and it wou 
thout Attoznment to re⸗enter, æc. . 


1 5 


Trin. 26 Eliz, In the : 
Common Pleas. 


— 
— a 


——— 


Jt was moved further, It here the Conuſo2 be aigner wig 
the Statute of 32 H. 8. Manwood, The Beverſion of u cg 
mo2 is granted by Fine, there wants pivity fo2 an aging 
Debt, Waſte, and Re-entry : But if the Conuſee dyeth wits 
heir, although that in right it was in the Conuſee; yet the bi 
by Elcheat ſhall make Avowꝛy, and yet the Conuſeeby whow 
claimeth, could not. And in the Caſe at Barr, the Conum 
ſelf could not, but the Conuloꝛ being Ceſtuy que Uſe, who 
the Ad of Law, ſhall avow, and ſhall re-enter without WS 
ment: Fo2 the Conuſoz is in by the Statute of 2) H. 8. 
per, Che heir of the Conuſee ſhall avow and re-enter befozeg is 
ment. Dyer, 13 H. 4. The Father leaſeth fo2 pears g 
Rent, with Clauſe of Re-entry ; the Father demands the 1 
which is not paid; the father dyeth ; the ſon cannot te ente WE 
the Rent doth not belong unto him: And therefoze in the WW 
Barr, the Conuſee cannot Avow fo2 the Rent befoze at WW?! 
therefoze not re-enter. 4 


CILIII. Tris, 26 Elis. In the Common Pleas.) 1 5 


. 


JE is Enacted by the Statute of 5 Eliz. Cap. 8. That id 

ſon ſhall cut down any Dak Trees but between the fi ws 

April, and the laſt day of une, but Timber tmployed and deus 

in 02 about Buildings 02 Reparattons of houſes, cc. Wd 

an Jnfo2mation upon that Statute, the Defendant 

he cut down the ſain Dal Trees and thereof made Laien 

beſtowed in building, and that he had ſold them to J. S. Wow 

imployed part of them in building, and is imploying the wa 

in the ſame manner. Windham, The intent of the Dll 

in cutting down the Daks,was not to have them imployant 

ing, but to ſell them: Although it is not neceſla 4 

faction of that Statute, that the Daks pzeſentiy alter i 

be imployed about building: Foz if the Leſſee ot a Ve 

is to have Houſe⸗bote, ſeeing that his Meſſuage will! 

tion, cutteth down a Tree fo2 ſuch intent, although the 

ſuch urgent occaſion at pꝛeſent, that it ought to be peel 

red, the ſame ſhall not be ſaid Treſpaſſe; fo2 it is good 

to have ſuch Timber to be le, which cannot be⸗ 

ſome reaſonable time between the Cutting daun ande 

ment. Periam, Ik at the time of the cutting, the Aendo; 

had an Intent toemploy them about building, it is good : 

And it is a ſtrong Caſe here, becauſe the Defendant mp 

Timber himſelf in Laths, which is not of any uſe but MIA en 

and cannot be made but of Timber, Tune 
QC 

„e. 


4 06 " 
BP 0 
oy + 


4 


— | Eve and Finch's 2 $ Brett and Peagrim 
Caſe. | 8 5 Caſe. 


— c 


— — 


_” 
Trinit. 26 Eliæ, In the Kings Bench, 


CLIV. Ede and Fixch's Caſe. 


ji Et 


135 e the Treſpaſle e holden a. 
yt X 9 


0, 6. Jun, 20 


| 7; Bb? V. Aren N 1 Caſe. | 
"wr Caſe nl Dec 
Amok che Pla ae 


{f and the Defendant | 
e ps F . TP 8 


2 | +> efen 1 "i oY by: It 5 
the delivery ol the laid two Obliga⸗ 
ill Einen drt the enden that he himſelf would = 
* hemto the Slavnddif any 02 direct 
wil; And further declared, hat the laid Article ad 2 


— qi n 
dit reboltvered; & 
— 


1 $i 5 * * : 2170 * 511 


1 N 

* 75 0 
am ee eben, ebe 
N 


Meß. L's Rag and Ben ys . 
Caſe.) 8 Caſe. 
F N 1 


Paſch. 26 Eliz, In the Kings Bench, 
-CLV 1. Nich. Lees Caſe. 


Ich. Lee by his Will deviſed his Land to W. his te 
And if he do depart this World, not havi 1 0 

my 10s in Law ſhall ſell my Land. =_ *. 

the og having 6. Bons in 1 a „N. 11 

29.9. a> and dy Jobn dye d without Iſſue 
2 0. YIO on Dekker The 5. ſut vivir ; 

was clearly agreed by 12 alt 

wa Lok the 1 ſon depart th 


having Ifſue;&e;/-nd 1. 
= t. ly 


_ 


EYREEEENE ER \ 


, % ooo | — 


— Jn a 


Thiit whenloeber VV 
3 the r 


15 on the m i 


in a Fer eda80 everter of Remaiud 

in tail hath Iſſue, yet if afterwards ies aug | 

Wait ſhall luppole, that the Donee — mg N 

1 ther Pot come che e the Low. y 
s to the other erning the * 

K Jf - ES tun? Os 

nſwere y were hot, Sce 30 F 
ol Ass. 17. Fitz. title, Ne, 117 97 t i 
Erecutots. | See alſo, 2 . 90 520 
N ar. er hs 8 


tas «a 2 e 124 
WY 26 2 Bench.“ 

i. M1 330 50 0 170120 U a 

vn. deer fe, * 


* 2A 37 349 pe cap „94 
"Roar bas U won ö * m 
—in the procl 15 * 

hos Breite 5 teen | A 
tifcute it appetten That tu 2 
made in one day:  whith) We Deen 15 
Scire facias to the Chirographer, zin whoſe Dfiice ita 
all che poclamations —— made. It 


—_—” Taverner and Crommell's : 
Caſe. 


Wray, Chief 4uſtice, in this Cale, That the Defendant 
ito have bis p2ever ; Foz the Chirographer maketh the p2o- 
and he is the pꝛincipall Officer as to them. And the 

ab Kerium, Hath but the abſirac of the pꝛactamations; and 
rem diſcretion amend them upon the matter appearing. 
„ thcother Juſtices ſeemed to be of a contrary Opinion; Foz 
© Wa: pebclamations being once certified by the Cuſtos Brevium, 
wicthepuincipal Officer, we ought not afterwards to reſo2t to 
aronrapher who is the inferiour Officer: And afterwards, 
Ala of the Con mon Pleas. were examined of the matter 
ty the Juſtices of the Kings Bench; and they anſwered 
to that which was ſaid by Wray, ChiefJuſtice. UWhere- 
wks awardedby the Court, That a new Certiorari be di- 
wa the Chirographer: Who Certified the pzoclamations 
aum duly made. And thereupon the Court awarded, 
e proclamations in the Dffice of the Cuſtos Brevium, ſhould 
d accozding to the pzoclamations in the Cuſtody and the 


ſihe Chirographer. 
tht a Writ of Errour againſt the ſame Detendant upon 
Fine; upon which the tranſcript of the Fine and p2ocla- 
are removed in Banco, and after the Jlaintiff is Non- 


Row another who hath Cauſe, may have a VVric of Errour, 
Karan vobis refidet. 15 


Trin. 26 Eliz, In the Kings Bench. 


| 0. 
r 
CLVIII. Taverner and Crommrell's Caſe. 

Wan Evinenceunta a Jury, containing difficulty and mat 
Lam; Jt was found, viz. That the Biſhop of Norwich, 

uns ſeiled ot the Manna of Northelman in the right of 

Wick ; Anm, at his Court halden within the lame Man⸗ 

en parcell of the Demeſnes of the ſary Manno to one 

Num his heirs, where, ot the ſaid Land in truth, there was 

LO: miſe by Copy befoze 2: And ſo the ſaid Land continued 

untill 23 H. 8. At which time, Taverner committed a 

©; which being pzeſentey, the Biſhop ſeiſed the Land as 

an granted the ſame again by Copy to Taverner in 
d wo from thence it continued in Copy untill 8 Eliz. 
ntervall between 23 H8. and 8 Eliz. amounted to 47. 
Aas the pinion of the whole Court in this Cale, 
e Continuante fo2 50 years, is requiſite to faſten a Cu⸗ 
A = tion upon the Land againf the Lov. 


. 


Tawerneyr and Crommells : 


Caſe. 
the Continuance from the time which might by 


fected the Cuſtomary Jntereff. So that now, the time dan 
foxfeiture ought not to be accounted in this Caſe: But 
ginal beginning of the Copyhold ſhall be holden tobe 1311 7 
when the Gꝛant de Novo by Copy was made; 1 
time, and 8 Eliz. is an intervall but of 47 years; ht 
time, a Cuſtomary Intereſt cannot be attached upon th 
And then befo2e ſufficient time encurred, Ec, the 0p 
enter upon ſuch a Tenement at Will : Foz as pet, thet t 
Cuſtome begotten by ſuffictent- time to bind oak 
agreed by the Juſtices, That if the Low of a. 
an ancient Copphold fo2 foxfeiture, oꝛ by reaſon ot E 
Lett the ſame at ill without any Copy fox — 
ter the other, that that (not any Interruption 4650 
85 the Land; but that the Lozd may grant it a 

py. 

As to other parcell of the Land, Jt was given in E 
That at a Court lately holden at Northelman, It wan! 
by the Pomage there, That Taverner the Plaint 
holder of the ſaid Mannoꝛ, had fozged a Sanne 
Mannoꝛ, containing divers faiſe Cuſtomes, pꝛ 
be true Cuſtomes of the ſaid Mannoꝛ, aud that he 
put a Seal to it, about which, this. wozd, viz. (Northe 
graben; And that he had pꝛocured divers Copyholder 
Mannoꝛ to ſet their ſeals to it; and that he laid untat 
that Cuſtomary ſhould be put into the Church of A 
amongſt the Charters and Evidences of the ſaid Church: 
he had now made his Copyhold as — as his Frechold. 
the ſaid Dffence committed by the aintiff, ut . ＋ 
ture of his Copyhold, was the It u 
Popham, - who wag of Counſel with the Plaintif, T 
curther matter, it was not any foxfeiture ; And yet he cont 
is a-fozgery againſt the firſt anch of the Statute of 5 5 
14. And ſo he ſaid it was lately _—_ in the! 
But as to the point of Foꝑteituxe, he put this — 
Loꝛd demand his Services of his Copyholder, there, 
mnt r himſelf, eu 

ED uſtomary, and Counterpleads the De 
Lo with it; now it is a foꝛteiture, fo2 that the. 

the Lozd is thereby hazarded 2 As, if the 0 | 
foxfeiture keep it himſelf, and doth not encounter {is 
demand with it in his ſervices, the ſame is not any oat 
if the Copyholder,befoze any Rent be due, faith, Thar That be ,, 

y any Rent to the Lord hereafter : Oꝛ when d £ ti ” Is 

lden, That he will not after appear to do any Suit e 
of his Lord, &c. But if, his Rent being due, he | 5 . 
when the Court is holden, he ſaith, That he will the b 1 
the ſame is a foxfeiture : As it was lately aw jungen in . "oye 


— — ⏑ W 


ͤꝗ— — — 


8 — 


Ta derner and Cromwell's | L109” 
"Caſe. 8 | a 
RE =_===—@= DT —ͤ—ů—ů—̃ KK— 
1 n the Caſe between Sir Chrittopher Hatton, and his Co- 
as of his Mannoꝛ of; Wallingborough. So if a Copy- 

be 


— — 


in kung with the other Copyholders charged upon Dath to 
mite of the Articles of the Court-Baron, and ſufficient mat- 
ung given to them in Evidence, to induce them to find a mat⸗ 
unn their Charge, and they oz any ok them Fp at - 
n the ſame, the lame is a fozteiture of his Copyhold As 
Wolaged in the Caſe of Sit Rich. Southwell, Anight, and 


; „ Clench,Juftice, conceived,That in the pzincipal Cale, 


ence of the Plaintiff, is not any fozteiture, no moze, 2// 09 
Abolder makes a Charter of Feoffment of his Cults — 1 
Winn dclivereth the ſame as his Deed to the party, but dot 
WT anrcute it by Livery, the ſame is not anyFfozteiture, It was 
1 [ by Gawdy, Ser jant, who. was of Counlel with the De⸗ 
ecke contrary : Foz he ſaid, That it a Copyholder will 
wadced of Feoffinent, purpozting , That the Lozd ok the 
Woyath enfeoffed him of the ſaid Tuſtomary Land, notwith: 
i that he keepeth ſuch Charter himleſf, without ſhewing it 
it is a Fozfeiture. At the length, The Court wiſhep 
o find the ſpecial matter, and to refer the ſame to the 
Aether it was a foxfetture, 02 not. In this Caſe, an- 
matter was moved, viz. The Aunceftoz of the Plaintiff hay 
d divers ſeveral Copyholds from ſeveral Copyholders 
al Copies whereof he dyed ſeiſed ; Oz committed ſever 
ps by which he fozfeited to the Lozd all his Copyholds, foz 
he Lozd ſeized, and granteth them again to his Aunceſto2 
Mient Bent, and to his heirs Tenendum per antiqua ſervitia 
era, &c. And afterwards, the ſame Copyholder commit- 
e, the ſame ſhall now trench to fozfeit all the Copyhold 
which were granted ur ſupra, by one entire Topp 3 only 
Wh was befoze the ſeizure holden by the ſame Rent, et ni- 
+ #02 theſe woꝛds, Tenendum per antiqua ſervitia,doth not 
Ay to the Quantity of the Services, but alſo to the 1 
a. ſeberally, ſo as there ſhall be ſeverall Services as be- 
i A. be ſeiſed of Copyhold Land on the part of his Fa- 
of other Copphold Land on the part of his Mother, and 
Neth ſeiſed, and his ſon and heir be admitted to it by one 
Aby one Admittance ; Now if that ſon dyeth without 
8 Copyholds ſhall diſcend ſeverally, the one to his heir on 
der the Father, and the other to the heir on the part ol his 
Wc. Ind afterwards the Jury found the Special Uerdia, 


\ a Ad matter, ur ſupra, &c. | 


FTrinit. 


— lt CCC 


Vincent Lee's 8 
Caſe. 
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Trinit. 26 Eliz. In the Exchequer, 
: CLIX. Vincent Lee's Cafe. 


gu, 19% 4 Vier Lee ſeiled o Lands in Fee, had iffue 3. 
and by his laſt TUtll in wꝛiting Deviſed, T 
cm hou be the Lan ko; the Term of 31 pears, 
nt of Maſte, to the intent that he pay certain d J 
8 ſet bownr in his ſaid CUili, The Remainder i kter 
Term expired to the heirs males of the body of the la 
ten. And further willed, That ik the faid J. 
afozefaid, That then G. his for hail have 
allo ſhall be Erecutoz; but made the ſaid J. enter 
any dyed. J. entred by toꝛce of the Devile ; af Be 
by which the Feeſimpie apap cn the 
within the Term. P. entred; G recu 
any he re-entred; upon which -re- -entry, G, 
2 ore lad, That the Term by the diſtent ol t 
the lerond {on of Vincem, and heit of e 
only pens It hath been Objected, ZE 
the Cerm, betaule by the diſcent of the Fee, th 
Gere, o7 ſaſpended, and lo not in efſe at the times 5 
eden nothing did accrue to G, becauſe ].W 
ke Termt but that is but a Conceit ; Fo? t 
Vincent was, Chat the Peir ſhould not meddle 
Deviled as eit, until the z 1 ears be etpieed : 
ring, 2 Within the Term, extend unto the time of 7 
not unto the Ettate: And although, that the Can 
ertinit, yet the right oꝛ pofleſſion of G. — Þ- 
& $51; dry the death of J. befoze the erpiration 0 
— As, A. leaſeth fo? lite to B, and 
Reverfion with (larranty to C; whoreleaſethts 5 
is implended in a Precipe: A. although now B. 
pet during his life he hall not recover in value. 
ripal- Caſe e, This firture Intereſt limited to G. cam 
prevented. See Plow. Com. urlam and Elkin | 
mont n 0 And that the Term is * caſe 
fatd Term in his own right, and not as Exerntah, b | 
truſted with ent ok Debts and buy ny 4 * 
Term which J. had, G. cannot have, foꝛ of the the bes 
pired ; and the wozds of the Gil are, 3 — 75 
but here the Term is utterly extinſt: As where | 
mon, 02 Way, æc. diſcendeth upon the Terr- Cena \ 
A Pꝛioꝛ had an Annuity out of a Parſonage, and ar 
purchaleth the Advowſon, which is afterwards app! Pont 
haue; Now the Annuity is exting ; and rs not Be (ap 
wards melenteth ta the Advowſon, vet it is —_ 


hy 


Vincent Lee's 8 
7 Cale 


gu ment, 54. A man hath a Leaſe foꝛ yearsas Erecutoz, 
<pechaſeth the Auberitance, his Term is extina, yet it is al 
10 And it is ſaid in Bracchridges Caſe, Plow, Com. 419. 
„That 2 Pa fand Oꝛdinary, Leaſe foz years 

of the Parſonage ; the Parſon vyeth ; the Lel⸗ 

io becomes Parſon aud-dyeth, his Executozs ſhall not 
eee (hid. Term; fo2 the Term is extina, al- 
had the Term in bis own right, and the Freehold in the 

xs Church ; and ſo in ſeveral Capacities. And it was 

a ſomes That tf the Term fo2 years comes to the Leflo2 
ESO TING revived, Manwood, Chief 

ol thoſe mho Argued ; A Leaſe is made 

p arg; as, Fur That the Leſſee ſhall (ſuffer the Leſſo2 to 
* the pzofits thereot᷑ during the life of the 
A 10 Wang Leſig2 call live; Jfthe ſame were a goon 
x + gg Eigott Concetyed, That the Deviſe to G. was 
pHeviſe, and-notdependant upon the firſt Deviſe to J, no any 
jet vr ris ſecond Devi to G. din takeaway the: abſo- 
— ſos it determined with 

: 7 nome, 5 Such intended an Eſtate 
r 


Deniſe, B. ſhall 
ſe, and an Eſtate 


here 
NG, which eſtate of 
in J: Theſe wozds, It 
won ie GWurionof the thue 


5 T are tobe * comparedtoge: 

repagnancy between parts 
ee *. — „ ——— — 
e That the 
— not ſell it, 


02.0f the Lam. It was aLegſe 
deter; 


1/91 . FELL 
/2 Hol gys 


determinable by bis death, aun ſo ſhall be the Leaſeof 6, 
minable upon - — — — 

er number 
2 eviſe ; ſcil. "mary moans 


ed bp the toner 

pired in life of was firſt 

2 .— rannte ZE 7 
Exetutoꝝ; adam den Ten deeds 


— e ren u pute — 


" was befoze. And G. 
bur (nd 6 Terms | Clar 
Min wa 
Tun perten 


5 | 


that was 3 1 
J. Ir 
although that 


to one untMihe hach lere 
— — . 
uche whole. © 


— 


3 Biſhop of Ir er 5 8 Tuker and Norton's 
Caſe, Caſe. 


W — 


nt of his Companions the Barons, Commanded, That 
_— be entred foz the Plaintiff, (Which was done ac- 


Trin. 26 Eliz. In the Exchequer. 
CLX. The Biſhop of Brifow's Caſe, 


Kore: Tt was holden by Manwood, Chief Baron, in this e yr 
That if a Leaſe be made foz years rendzing Rent, with , 
12 1 Dieſe Andafterwards, the Rent and Rrherden - 
upon a Statute, 62 ſeized into the Rings hands la 891, 
Wet nr he Rem no te Cray, he 
is not in any 
gellable to pay it accozding to the Extent. 


CLXI. Hill. 26 Eliz. In the Exchequer, 


* 


Paſch. 26 Eliz. In the Kings Bench. 
CLXII. Tuter and Wortoz's Caſes, 


| le Cafe was; An Enfant being in Erecution upon a Con- 
nation in Debt, bzought a Writ of Errour : Þis Father 
rr were his bail: It was the of the Juſtt- 
bat they two only ſhould enter into the zance,That 
4 1 and that Abe Judgment be affirmed, 
monep, and not that they wall render the 

pziſon : fo that, when once he is 


2 and Jones s Anneſley and Joh. 7 
Caſe. 92 63 Caſe, 0 


3 — 
—— —-— 


| Mich. 27 Eliz. In the Common Plea nk 1 
C L X11 . Maſe and Funes 5 Cale, 


Sake plevin, the Caſe upon the Evidence was, 

the Statute-of Quia emptores rexrarum, A man made 
ment in Fee to hold of him by the ; ſervices, Solvend. poſt qu 
vacationem ſive aliefarionem; the value of the annual p * 
Lands, et. It was holden bythe Court, hat value af 
tended, whichat the time of che Feollment was the vali 
aut is now tmpzoved by tutte ie of nne. 


III 


Ty Ach. 27 Elis. 1 the Comnit s; 
0 ih is | oy 
C L X I V. amet and hun $ Cale, 
12 an E En Firme, upon Evidence, the Cale f 50 
LRoger. Wale ins ſeiſed, xc. and hetoe 27 EIS cet tr 
— his ule, vc. And they being fo ſeiſed to 
The bald Roger by his TUill willed, Chat his Feolfersiint 
Smeg ſhould bound d e perpetuity, ald 4 
ta ſay Baſle pro omnibus, and that they an procure ok ry l meet 
in — tr any alla an Incoꝛpozatioii — | 
And that the ſaid Lands — be Conve — Ni * 
alla that every ſuch Pꝛieſt ſhould be School. Malter there; i 
that poſt dictam. Cantariam ſie fundatam et flabiliram , | th 7 
Paieſt ſhould ſay Baſle, cc. Roger Wake dyed: The f 
and Erecuto2s did not pꝛacure any Cozpozationz 02 LA 
alien in Mortmain, no make any eſtate to the e Chauntry ! 
But the appointing à zeſt who ſaid Maſſe accozding D 
al che ſain Roger, and was allo a School Malter 
mats ot᷑ the ſaid Lands as owner den 
which one Vere was a emen to be School: Mater 
was mreriy a Lax perſon, and ſo continued untifl h. 
toat che pzofits of the Land; An oolerh pry of Lan 
a baula, and there dwelt, and hool,” And f 
ant Curtis was appbinted by err to tes ach f the 
be mas a Lay man, aud there taught many years; ; 
he took Oꝛders, and became a Pꝛieſt, and ſaid Beep 
Divine Service, and continued School⸗Matter alſo : And 26 
the ſame was p2eſented fo2 a Chauntry foz Firſt-Frutts, d 
fcuits were paid fo2 it, as appeared by a Particular will ; 


— 


Ser 


= * 


—— 


thewed in Evidence. and alſo, 2 E. 6. it was pzelented? 1 


Chauntry, and the poſſeſſions pf.it ſeiſed into the Ning bun 


And it was much inſiſted upon, That Vere being a meer L + 


that the ſame was afo2c:ble Jnterruption of the Reputation! t 


Chauntry. But it was the Opinion of the whole Court 


n 


Brien and Carſen's 
oO 5 
_. 


np: And that notwithſtanding, That no Cozpozation was 
qained, pet becauſe that the Prieſt was appointed by colour of 
All and he ſaid Baſle accoꝛding to the Will, although Vere 
go lucceeded him was a meer Lay-man, and not a Pꝛieſt; yet al. 
xons when Curtis came being appointed but a School-Ma⸗ 
teing alſo a meer Lay man, yet afterwards when he took up- 

Orders, and vemeaned himſelf as a Chauntry Pꝛieſt there 
que inſticurionis by the Till of Wake, which is confirmed by 
qy(etificate, and allo by the Preſentment ; The firſt Repu- 
wits cevived, and the Law ſhall not conſtrue, That Curtis 
jd the profits in the Quality of a School-Baſter, but as a 
hich in the Law hath reſpect to the Will of the laid Wake, 

was the — all thele pꝛoceedings, and that, although 
* Valle within 5. years befoze the Statute of 1 E. 6. 
Wore, 


That the Certificate of 26 H. 8. was, That Rich. 
(i&iswas Cancariſta: And it hath alwayes been adjudged, That 
ithantry by Reputation is within the Statute of 1 E. 6. 

WY” 


wit Trin. 27 Elis. In the Common Pleas; 


oy | | 1 
4 CLXV. Brian and Carſen's Caſe. 


{Wireſpaſſe by Brian and his CUife and others, againſt Cawſcn; 
na found by Spectall Gerdi, That W. Gardiner was ſei⸗ 
ee accoꝛding to the Cuſtome of the Mannoꝛ of C. of cer: 
Wands, and ſurrendzed them to the uſe of his laſt LUill; by 
e Deviſed them in this manner; ſcil. I Bequeath to Jo. Th. 
Iuſe and Lands in A. called Lacks and Sone; To Ste. Th, my 
and Lands called Stokes and Nemmans; And to Roger Th. my 
ad Lands called Latins and Brox. Moreover, If the ſaid 
or Roger, live till they be of lawfull age; and have Iſſue of 

Eidics lawfully begotten, Then I give the ſaid Houſes and 
Wo chem and their heirs in manner aforeſaid, to give and fell 
Wplcaſure, But if it fortune one of them to dye without Iſſue 
ody lawfully begotten, Then 1 Will, that the other Bro- 
Brother have all the ſaid Houſcs and Lands in manner afore- 
Ml if it fortune the Three to dye without Iſſue in like man- 
Senent Will, That all the ſaid Houſcs and Lands be ſold by my 
Moror his Aſſignee, and the money to be given to the Poor. 
Nebiloꝛ dyeth, Jo. Ste. and Roger are admitted accozding to 

|; Roger dpeth 


% 


Brian and cafe ö io 
Caſe, 


Lands called bas Sone; and ta the moyety vetyat the Lam 


led Lakins and Brox,parcell of the place mhexe, cc. proce 
rum, they enter into all the Lands ethe Txrplai 
it was tound, that A. the Erecuto2 dyed Inteſtate; 
(en the Defendant 00 heir 8 an Den 
he as heir entred and did the 344-4 
Firſt, It was agreed by all, That by the firſt 
the 3. Deviſees had but an Eſtate foz lite: — 
Walmeſtey who argued fo2 the Plaintiffs, cs ＋ 
fozce of the latter wozds, ſcil. If the ſaid John, * 
live till they be of lawful age, and have Iſſue af their 
begotten, Then I give the ſaid Lands and Houſes wel, 
heirs in manner aforeſaid, &c, They have Fee; and 
1n manner aforeſaid, are to be referred not unto the > 
was given by the firſt wozps _ was but ko; life, but 
them hold in ſeveralty as the ſirſt Devilo2 — and! 
as the woꝛds of the ſecond Devile IPOD, 
It hath been Reſolved by good Opinions, That 5 
levied unto the uſe of the Conuſo2 and his Mile, andof th 
of the body of the Conuſoꝛ, with divers Remainders ol 
viſo, That it ſhall he lawful to the Survivoz of them to m 
ſes of the ſaſy Lands in ſuch manner as Tenant in tail 
by the Statute of 32 H.8. although thole Lande were th 
miſed befo2e the Fine, yet the Survivo2 might demiſe 
foꝛce of the Pꝛobiſo, notwithſtanding the woꝛds, lu 
So if Lands be given to A. fo2 life upon Condition, t 
der to B. in manner afozeſaid ; theſe woꝛds, In manner al 
refer unto the Eſtate to2 lite limited ynto A, and not 10 
Condition, noꝛ unto any other Collateral manner. 
The woꝛds, If they live untill they be of full age, and 
are woꝛds of Condition, and ſhall not be conſtrued ta ſuc 
to give to them by Implication an eſtate tail: Foz the 
ſequent are, That they ſhall have them to them and their bs 
give and ſell at their pleaſure, By which it appeareth, £3 
intent was not to make an eſtate tail; Foz Tenant in tal 
alien 02 diſpoſe of his eſtate, cc. And as unto the lay 
if it fortune they three to dye without Iſſue, &c. theſe 
not make an eſtate tail, and the expꝛelle Limitation at 
the firſt part of the Will, ſhall not be controverted by : 
out of the wozds ſubſequent. As if Leſſee foz 30 be 
his Lands to his wife fo2 20 years, and if he dyeth 
of the term unto another; although, that — 
the ſhall not hold over : andhere the ſecond ſale 8 
made by the Etecuto2, ſhall nat take away the p 


2 
\ 
2 
7 
8 


iy. IE _ oO” TIO” 


ſale allowed to the Deviſee's after-Jſlue. Ina and Sh 2 19 


Der jants, to the contrary ; And they Concetuen, Ein 
fendant hath right to tino parts; fo2 no erpzeſſe I ” 
n the Devllees untill full age and ifſie ; and becauſe 54 


1 


= dyed e without ue , ey never had any Inheritance in ; 


arts wo parts di tao the © 

ide Bend no no ſale. being made by the —— 

„If John, Stephen, and Roger, ate ta be taken diſtrt- 
= 1 Johm live, & c. Arg to he taken diſtributibe; If Joh: 
2 &c. he ſhall have the Inheritance in his part; and io of 
as if J. have right unto Land which A. B. and C. hold 
yCanmon, arid J. by a Deed releaſe to them all, the ſame ſhall 
them ſeverally, 19 H. 6. 'Andhere, thele latter wozds; 
ce do dye without Ifluezby that they eoticeived, The 

why eſtate in tail. And ſee to that purpoſe, 35 Aſs. 

. F02 a man cannot declare his intent at once, but 
parts: alt which make but one ſentence. And ſo it is 

| Iberlay,' 37 Als. 15. We ought to have regard upon the 

11 a ae parceil, And fee Clack's Caſe, 11 Eliz; 
\ £4330, 337 And it was laid, It J give Lands to one and his 
14 a5 he hath heirs of his body; it is a Feeſimple dater⸗ 
; and not an eſtate in tail. Quzre of that. Then hert the 
i: is determined by the death of the 'Deviſces without 
| Lad therefoze the Land ought to revert to the heir of the De- 
Shecially being no perſon in rerum natura, who can ſell; fo? 

| uto2 befo2e (ale by him made, dyed Inteſtate; and if he 
ue an Erecutoz, yet the Erecutoz of the Exetutaꝛ could 
Ahich lee, 19 H. 8.9. & 10. And afterwards Reſolved; 

weſtate tail is created by this Will, but the Feeſimple ſet- 

25 Kin, when they came at their lawful age, and had iſſue; (a 
Uieſidue of i Devile was void, and Judgment was given 


CLXVI. Griffith and Agard's Caſe; 


ceit by Griffith againſt Agard and his Wife ; Foz that a ä 20 
Ws levied of a Meſſuage, being Auncient Demeſne, by 
hn ame Frank-Fee ; and the Fine was levied in the life of 
and 88 of the Plaintiff: : Erciption was taken to 
L 5 becauſe it is bꝛought by the Plaintitt as Coſen and heir 


And in the beginning of the UWhit, — 
1 1 — Güffch fecetit te ſecurum; without 


heir ot A. G. fecerit te ſecurum. But the Exception 
wed; Fo2 afterwards in the Whit, theſe wozds are, 

is eſt, Sec the Regiſter; 238. that it is ſufficient, 
Ne of the Wait, theſe wows, Cujus hæres ipſe 


Mfr Etception was taken to the Declaration, in that it is 

et the the Lands were, De antiquo Dominico Dominæ Re- 

dar, whereas it ought to have been, de ant iquo 2 * 
nic 


{ 
4 
: 
. 
| ty Mich. 27 Eliz; In the Common Pleas. 


Baſbpoo!'s Caſe. "RR F 


Caſe 


nico — Cue x ſux, &c. The K Opinton of the Ca of the 


That it was good both wayes. See Book Entries, 100, 
minico Corona, & 58. de anti quo Dominico Domini Regis, 


Mich. 27 Elix. In the Kings Bench. 
CLXVII.  Baſbpool's Caſe, 


2 0 10/ Na be Caſe was, The Father was ſeiſedofLands in 9”) 
/:4, fi, u, bound himſelf in an Obligation; and deviſed his T 
his wife, untill his (on ſhould come to the age of 21. years 
mainder to his ſon in Fee, and dyed, and no other Land i 
o2 came to the ſon from the Father. It was moved dy 
That the heir in this caſe might elea to watve the Deu 
take the Land by Dilcent. See 9 E. 4. 18. by Needham, "Mt 
was the Opinton of on and Suit, Juffices, That the ſk 
ou be adjudged in by Otlcent ; and fo bounden wth 


Mith. 27 Eliz, In the Kings Bench. "Ui 
| \ "ut 
CLXVIII. Zronhwait's Ce. 


n 
Ebt bought by J. D. againſt Branchwait upon Ke 
tion; the Condition of which was, That | 

claimed to have a Leaſe fo2 years of the BannozofD. 

granted to him by one W. D; I the ſaid Brainthy ir 

out damage the Plaintiff, fromall claim a0 ns 

lenged by the ſaid J. F. de tempore in tempus during ti 

and alſo deliver the ſaid Leaſe to the Plaintiff, that the If , of 

Defendant pleaded, That the ſad ]. F. had nat any ſuch 3a 

and that after the making of the ſaid Obligation, until the Ie n 

bzought, the Plaintiff was not damnified rarione-dimiſsions 

dictæ. Exception was taken to the ſame , becauſe, Bl 
wozds of the Condition are, Keep without damage tte 

from all Claim and Intereſt : And he hath pleadev{Chat t 

tiff was not damnffied ratione dimiſſionis, & c. Tut ti 1 

was diſallowed by the Court; Foꝛ if he were not? 

dimiſſionis, then he was not damnified b by re EY 

Intereſt. Another Exception was taken, Becaule 

now lay, there was no ſuch Leaſe : Fo? it is recited nth 

tion, That J. F. claimed to have a Leaſe : and therein 

rec tal he is eſtopped,#c. And ſee 8 Recital is an 

8 R. 2. Fitz. tit. Eftoppell, 283, 39 E. 3. 3. Fits, hop 

46E:3:12, It ina foiven by the Stk That it nag! 

Eſtoppel. Andafterwarvs,Judgment was given to n | 


— — — 
The Queen ànd — 
4 Caſe. 23207 


— 


s 
CLXIX. Aticb. 27 BU. In the Kings Bench. 


eit upon an Obligation; The wozds ol the Obligation 
J pere Jam content to give to V. 10 l. at Michaclmas ; and 
{it our Lady day.. It was holden by the Court, That it was 
Obligation: And it did amouut to as much as, I proniſc to 
«$6 It was alta holden bythe Court, That an Action of 
unn lay upon it, as well as an Action of Debt, àt the Election 
Plaintiff. And it was holden, That although the Action is 
Wand the Declaration is 20 l. and 20 l. at two leverall 
ret it is good enough, and the Declaration is well pur⸗ 

it; And afterwards, Judgment was given fo2 the 


tf 

Slay 
1h 
1 
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N 


4 Tris. 27 Elia. In the Common Pleas, - 
oh y : 


CLXX."- The Queenand Kettel's-Caſe. 


e Queen bought a Tat. de Valore Maritagii againſt Ket- 

6 We, and Counted ofa Tenure in Chief. The Oetendant 
Mm That, pendant the (Wait, the Queen had granted to ont 
ertelb Cuſtodiam et Maritagium of the ſuid Detendant, 
hen he had Compounded. It was holden by the whole 

abe no lea; fo the Letters Patents were void, be- 

Queen was deceived in her Gzant ; Fo? it appeareth by 

that the Defendant'befoze the Gzant of the Queen, 

Hage; And by the Letters Patents, the Queen intend- 

was within age; and, by the ſame, granted Cuſtodiam, 


| ' * # : ; 
WLXXI. Aich. 27 Eli. In the Common Pleas, 


Wen of Land, by his.TUtl! Deviſed, That his Erecutozs ' <7 >” 
ell the Lands, and dyed; The Erecutozs levicd a Fine 
None F, taking money to2 it of F; The Queſtion was, It 
«ae by the Conuſee ta the ſaid Lands by the Fine, It be 
Ma againſt the ſame to ſay, Quod partes Figis nihil habu- 
Anderſon conceived, That it was. But by Windham 
um, won Not guilty, the Conuſee may help himſelf, by 
A Eudente the ſpecial matter; in which cale the Conuſee 
aug N m, not by the Fine, but by the De vile. And Bas 
add, That if A. Deviſe, That his Executoꝛs thall fell , © 
Mot certain Lands of which he dyeth ſetſed, and they 
ethout Deed, the ſame is well enough fo2 the Gen. 
iche Deviſe, and not by the Conveyance of the Execu- 
. 125 vide 17 H. 6.23. And by Periam, The Conuſee may 
8 27 * in pleading; As he who is in by the Feoffment oz 
Hb Ceſtuy que Uſe, by the Statute of 1 K. 3. 


- 


- 
4 : N 


Les and eee 8 4 
Caſc.; . 


363 


— — 


— 


— — | 
Trin. 27 Eliz. In the Common-Pleas. 


CLXXII. Lee and Lovely 3 Cafe, I | 
Enant in tail leaſed fo2 60 years, any afterwards i 
Fine to Lee and Loveday, ſur Conuſans de Droit cot — 

and their heirs in Fee: And acterwards the Low the g 

whom the land was holden, brought a Wirit of Diſcei 

that, a Scire facias againſt the Conuſees, ſuppoſing the 

1 5 — Demeſne. The Octendants made default b 

Fine was annulled, and now the Jſlue in tail entred in 

fo2 years; and he bꝛought an Ejectione Firme, And ith 

That the land was Frank- Fee. And the ſole Dueltionl 

the Reverſall of the Fine by the Wric of Diſceit, u 

Scire facias againft the Terr-Tenant, ſhould bind jim? | 

Jt ſhall not bind the Leflee fo years; Fo .a Fine m 

part; and in part, not: as, bind one of the Conuſees, at 

other. As 7 H. 4. 11. A Fine levied of Lands part 9 

meine, and paxt at the Common-Law, — 

the Fine was reverſed in part; ſcil. as to the Land in 

Demeſne ; and ſtood in fozce foꝛ the Reſidue. See $H; 

And there by the Award of the Court, iſſued a Scire 

the Terr-Tenant ; And the Juſtices would not aum 

without Certificate that the Land is Ancient Der 

ſtanding that the Defendant had confeſſed it. 

which were parties to the Fine, the Fine was k 

tween the parties; and he who had the Land befor, 

See 8 E. 4.6. And it ſhould be a great inconvenienc L 

facias, 02 Sher Pꝛoceſs, ſhould be awarded againſt the 

nant ; Fo2 he ſhould be diſpoſſeſſed and dil enheriten 

vity 02 notice of it. Whereas upon a Scire facias he N 

matter of diſcharge, in barr of the Writ of Dilceit ke 

Thich ſee, Firzh. Na. Br. 98. And ſo, —— . 

reverſed ; yet he may retain the Land. And he re 

to the Cale of 2 H. 4. 16, 17. In a Contra forma 0 

again an Abbot ; A Scire facias ſhall fue fozth again 

lee: and by the ſame reaſon, here in this Caſe. 

cipall — he conceived, That the 1 _ 

between the parties, but not againſt the Leſlee. 

ceived, That a Scire facias bzought againſt the pi 

good enough; Foꝛ they were parties to the Dilce 

Terr⸗Tenants, æc. It was Adjourned. 


Paſch. 27 Elix. In the 8 
Kings Bench. 


— * — — 


cLXXIII. Trinit. 27 Elix. In the Kings Bench. 


NRcour was bꝛought upon a Judgment in a Quid juris clamat: 
nas aſſigned toꝛ Errour, That the Tenant appeared by 
wry which he ought not to do an Act in his pꝛoper perſon, ic 
n in caſe of neceflity ;- where in ſuch caſe an Attoꝛney may 
plved by the King's Wait, and plead matter in barr of the 
ment. As if he claim Fee, æc. oꝛ other . mat⸗ 
which Plea pleaded, he may make an Attomey, 48 E. z. 
10 4.69. 21 E. 3.48. 1 H. 7. 27. * 2 
er Errour was aſlſigned, Becaule it is nat ſhewed in the 
tis clamat, what eſtate the Cenant hath. Another matter 
he Gꝛantee of the eſtate of Tenant in tail after poſſibility 
gettin, ſhould be dziven to Attoꝛn? And conceived, Pe 
nt, Becauſe the pꝛiviledg paſſeth with the Gzant, See 
7. Tenant in tail after poſſibility of Jflue extina, ſhall not 
to Attazn, 46 E.3. 13. 27. therefore neither his Ganter. |» , 
, contrary, As ta the appearance ot the Tenant by ati. 
becauſe the ſame is admitted by the Court, and the Plain- 
ame is not Errour. Mhich fee, 1 H. 7. 27. by Brian ann 
15 32 H. 6. 22 acc. And he conceived, t the Gꝛantee 
e dziven to Attozn ; Fol na other perſon can have the 
| ——_— in tail after: poſſibility of Jfſue extina, but 
 himlelt, therefoze not the miwiledg: And although de 
de diſpuniſhabte of Matte; yet his Gzantee ſhall not have 
Wledg; As if Tenant in Dower, oꝛ by the Courteſie, grant 
eſtates, the heirs ſhall have an Action of Waſte againſt 
tees £07 Mate done by the Gꝛantees. But if the heir 
over the Reverſion, then TUaſte ſhall be bzought againſt 
een See Fitzh. Na. Br. 37. And if two 'Coparceners 
ne taketh husband, and dyeth, the husband being Tenant 
Colrteſie; "Wait of Partitione- facienda'Tpeth agarni 
{© he granteth over his eſtate, no Writ of Partition Iys 
ute Santee. 27 H. 6. Statham, Aide; Tenant in tail 
ited: That the GzamaeE-hould nopby Tatven ro At: 
N Cenant in tail grant all his etlate, the Gꝛantee is vil 
of! Waſte : So if the Gzantee gꝛant it obet, bis Gzart- 


— 


puniſhable. It was Adjourned. T5» 


—— — 


Hittehcucł aud Tharland's 8 | < 
Caſe, | 


CLXXIV; Triz. 27 Elis. In the Kings Bench. 


ci The Defendant pleaded, That the Treſpaſſe1 

was done by the Defendant, and one J. S: Aghinſt which 1 
the Plaintiff at another time had bzougyt an Action of 
and Betoveted, ct. and had Execution of the Dang 
Plowden ſaid,-Jt was a good Barr, fo2 that all is but gy 
poſe and ſatigfaction by one of the Treſpaſſas, is 

2 the. othex 2) And if the Plaintiff han Releaſed to th 

reſpaſſo2s, the Defendant if he had it in his hand x 
plead; tt. Wray concetved it à good barr ; Foz it ig 
Treſpaſſe and one mong, although in reſpect of the ſet 
of the Treſpaſſoes, there ace ſeveral Cozpozeal aan 
conceived, That the Bart was not good; and it is not | 
Caſe pf Releaſes £2 that taketh away the whole Cteſpa 
—— And — prey Apmny 155 Meth 

the Treſpaſs : n the jopnt 
— 12 ts releaſed. Clench, It an Adcion-of Tee 10 
t againft two, and they plead ſeveral Jleas, aw 

one of them is found guiltp by a ſeveral" Jup, That 3 
alſriſe alt the ages; and if the other be a 
gailty, he walt he ſubject to the ſaid damages, alrhough he 
pacty to the fam TJury: and by the Tame Reaſon that 
charted with the. ſame damages, by the lame creation he 
gobantage. of the err, Na 
ow IT) 75 2. | 


W 
1 be 27 Fl "Ja the Kings Bach w_— 
| __ 


© LAXV. Hiuwoet and Tharland's Cale: 3 


R e che Statute: drought 60z taking of 
Farmby a og pr yo H. ben was hoidin! 
inks Tenet be made at chig dap te dy Sni 


WT E Action of Treſpaſſe againſt J. D. fo2 byeaking roche Cu 


A Leaſe is nat void: : But ſuch a Leaſe d 

es made before the ent at St. Michael met 
the; fad Act; hey erg —ů— alk, 
65908. yo * oe Penang” a 7 


ͤ——-» . 


— de and Dixwell 8 8 7 ae "7 Caſe. — 


Caſe. 


3 


Trin. 27 Eliz, In the Kings Benen. 
CEXXI. Catterand Dixwef's Caſe. 


N Action upon the Caſebzought by Cutter againſt . 

. * the lad Oetendant had erhibited a Bill to the J 
Ne againſt the Plaintiff, containing, Thar the Plain — 
co. all, Quictneſs, ſecking all means to diſquiet lus Netgh- 
and hath» uſed himſelf. as a Lawleſſe 1 wh n; and having 
Fo crve upon onc in the Pariſh; vix. the Parſon, did keep 
weeds, and would not ſcrve it but on che Sabbath 175 in the 
vine Service, not having regard to het Majeſtics Pi 74 

iet of his Neighbours, Upon h Bill, the Ju 
nit was erhibited, awarded Proceſs againſt the Blalntit, 
aSurcties fo2 his good behaviour, . Jt was the Opinton of 

ſes That upon this matter, an Action would not Wee, | 


Trin. 26 Eliz. In the kings Bench. 
„GLXXVII. Maſoa's Cale 


en Leaſed certain Lands tu one R. 1 1 5 And a 
ards leaſed the tame Latids to bag 15 8 ln N Tin- 
enanted with the O 7 1 T old 
{8d Maſon by reaſon 1 
age on keep harmleſſe r 
Fal pay to him all the Charges whi he wou | 
oany luit to be bzought againf the ſaid K. in Ae elk. 
ner Leaſe ; And Maſan by the ſame Jtidenture Covenat 
inter, That the ſaid Land demtiſed, | "cont 
Lean Ford of fotiner Charges, my 
And now upon the ſecond Covenant, Ties Tun 
) * (EM aid ſhewed, That. 
Igion. J Ejectione Fiome pan the 1 
Ad age him, æc. And : Maſon eats 197 5 
zintending that by, Lees 14 


Wn 555 no EEE, 12555 ion. Tc 
SEMaſonthail go to the; prof Hl Bee 
ef 7 0 the po 2614-00} 17 


En be and Berchᷣ OO 


Jaſe. 


— CO 


Paſcb. 27 Eliz. Rott. 1127. In the Common Pleg, 
CLXXVIII. Kzight and Beerhes Caſe, 


Illiam Knight bzought Ejectione firme en W. 
22 OM Beech. She Cate was, Q rb Cs K. J 

Jerufalem, 29 H. 8. with the affent of his q . 
i /2 Dentite divers Houſes in Clarken-well, inthe Count? , 
2 — 134 fex, 1 years, to one Cordell, rendzing Rent 5 I. 14 1 

11 d. at four Feaſts of the year, uſual in the City of! "dot 

fo2 ſuch a Meſſuage, called The High-houſe, Ig. . 

houſe, 3. 8. 11d, for another houſe, xx. 8, & c. Et ſi c 

dictum annualem redditum, 5 1. 10s. 11 d. a retto fote ing 

in toto, ultra aur poſt aliquem terminum ſolutionis, in qu W 

retʒ per ſpatium trium menſium, & c. quod tunc, &ade 

ra deinceps, ad libirum, & c. liceret dicto Priori, & $i 

— ſuis, & omni tali perſonæ & perſonis, quam vel quas dig 

or & Succeſſores — nominarent & e e we 0 Tt 

omnia dicta tenementa totaliter re-entrare, &c. 

2 H. 8. The land pital ot᷑ St. Joins wen nme 
ns of it granted to the ſaid N and atter wert 


14 


/ FP} 7 


King, 35H. 8. gave the ſaid houſe ae 
208. 1 ed, to one Audley, ec. in 7 z 
the now'Quren b keller of the reſidue; AC 

ont of! 17 1 5 earing Date 8 Mali, e 


dun, Utrum the Defendant to whom the a 9 
appertain etimpleviſſet & performaſſet om 
fact. & S in & oy 5 15 Indemurame fe 


was fo efard; Er quod Termini & i i 
London, are 1 85 as, Chriſtmas; eee mx 
mer; and that at LE of Michaclmas, dard By 


8 Gere 
| ron Bans, 
* 5 Dyer, 308. 


denne ö 
oe Winer One, B. any C, rendzingio 1 

21 xx g. and fo2 the Manno ot B. x8. andfo2 N 

x g. with a Condition fo the Non · payment of the uad Be 

any of them, o2 any part o2 parcel of them, 1 

&c, then a Re⸗ entry; Pere are ſeveral Rents: it 1 

ded That a Condition in the Caſe of the King 

oned; Foz a Kent - charge, and a Condition, are in 


— ———————— 


— 


. 
Condition than in a Subjea, fo2 the King may viſtrein 
e in all the Lands, of him who is ſeiſed of the 
out of ſucha Rent is iuing; and if a Rent-ſeck be 
viothe King, diſtrein to the lame; and the King ſhall 
xnemand his Kent which he hath reſerved with Clauſe of 
qty; and ft appeareth in the Regiſter, That if befoze the 
gite of Weſtm. 3. the Ring purchaſerh parcell of the Land 
ehm, the Rent ſhall be appoztioned, which was not in the 
bes Common perſon,and there are in the Exchequer divers 
Waits to that effenz(cil. Jf A. be bounden in a Recognizance 
Wi afterwards enfeoffeth the King ot part ofhis Land, and 
Wiehe other part: It B. be afterwards attainted of Treaſon, 
wie faiv Recogntzance accrueth tothe King ; that now, not- 
Nang that he hath part of the Land lyabie to the Recogni⸗ 
the hall have Execution of the reſidue. . And ſee F. N. B. 
I alter the Recognizance acknowledged; the Conulo? en- 
ofcertain parcels ofhis Lands ſeveral perſons, and of the 
weenfeoffeth the King ; that Land which is aflured: to the 
diſcharged of the Execution, but the reſidue ſhall be char- 
Mat the poſſeſſion of the King doth alter the Nature of 
Wy UH tion, and Execution. Fenner 5 Serjeant, Con- 
Ahe ſaid, That this Grant befoze Dffice retomed was not 
x without Office the King cannot enter, multo minus. his 
re ; and that the Ring by the G2ant hath interrupted the 
of the Office, As if a man by Indenture bargaineth and 
bis Lands, and afterwards makes Livery to the Bargat- 
= afterwards the Deed is enrolled, Now the party ſhatl 
"aſt tobe in by the Bargain and Sale, but by the Livery ; 
Livery hath interrupted the foꝛce of the firſt aſſurance by 
Bargain, and the Relation is utteriy gone: So in our 
The Gzant of the Queen, mean between the Award of the 
Non, and the Retozn of it, hath deſtroped the fozce and et. 
wm Canmmiſſion, ſo as no appearance ſhall be had of it: And 
=, That here are ſeveral Rents, but the Condition is en- 
Womit, that a Condition may be appoꝛtioned in ſome 
et in ſome Caſes it cannot. And the Statute of 32 H. 8. 
Condition and the Keverſion, to which it is annexed, to 
Fu uch toꝛt as it was in the Pio? : But the Cotmition 
P10 was not capable of Appoztionment, and therefoze no 
Hal be in the Caſe of the King. as where a 'Recogni- 
FConulee; Now, ifthe King will ſue Execution upon it, 
Aue have F 
Wopet) vir, & c. UMA Is e 458 
va 1 -aft | d, Trin. 28 Eliz. to} Ditficulty, was ad- 
hes the Exchequer-Chamber, and there argued beſv2e all 
=, t Barons of the Exchequer. And $}.vttlewotth, Ser- 
= to the Plaintiff; and firſt he ſaid; Here 13 
I 


See Be W. ; 


aſc. 


Rents, aum fn ſcverat Conditions, -eſpeciaily when aig . Atty d 
demiled are of ſuch a Nature, that they may pieid a Difie 
if any ol the things demiſed cannot yield Diſtreſſe, then 
one entire Kent, and ſhall iſſue out ot the Neſidue, c. :(@ 
17 Aſs. 10. An Alliſe was maught of 208. Bent, 11 the 
Kent was reſerved upon a Leaſe :fo2 life made ot 100 4 
Lands, and 15 Acres ot Wlood ;-1cil. fo2 che Land 10g 
the L loods 10 8. And by the Allize it was found the x 
the (Mood, but nat in the Land. Wherefo2e.it was am 
the-JAlaintiff ſhould recover ſeiſn of the 108 and 11 | 
that he ſhould tale nothing. And although theſe w 
inde) Trench unto all the things demiſed entirely, vet 
(viz.) is a diſtributive, and makes an Appozti 
Viza is not cantraxy tu the pꝛemiſſes; ſcil. tu the redg 
As ik Jenkeoffe A. and B. of an Acre of Land, abcndumf 
moyety thereof to A. in Fee, and the other moyety fu. 1 
this is good, fo? it well ſtands with the demie 
feoffe A. and B. of two Acres at Lands, en 
to A, and the other to B; the ſame Habendum is bold, het 
trary to the memilles, foꝛ ench-of them is-exclude Aut 
Acre which was given to him in the premiſſes; And iß 
If: theRent ſet fo2th in the (Viz.) bad — . 
that which is reſerved upon the Reddendo, then the ( 
be vold fo the contrariety, and the Reddendo ſtand. a 
contrary; And that here is one entire Rent. Which 
by the cloſe of the > ere di Redditus predic; autalig 
parcella, & c. And the Leſſo may diſirain l in any part of} 
demiſed foꝛ the whole: Rent, notwithſtanding the (Vis 
was moved by Shuttle worth, That admit the Bent an 2 
ta be entire; Pet now when the King grants the! 
one of the things demiled in Fee to a ſtranger, the Rp 
mains, and not determined by the peſtruction of the De 
in thecaſe ofa Subject ; Fo2 the King beinen 95 
y which be is exempted and protected from 
In ꝛonveniencies which happen to Subjects by ther am 
their Lacheſle and folly, which hail not be ninpin ted te 
Aud the reaſon of Ertinguiſhment of a 3 In 
the caſe of a common perſon, is his own follys: 
herechis Reverſion; And folly never ſhall be imputed 
nd as the Caſe is here, the King is 11 0 take 
a Condition made by a common perſon; F er 
Recos, and by this Grant ofthe 2 
imm tie grant is oni dt the Reverſion, without 
2 And the King hath divers Fo . a Go 
As im the ee of a Condition, 35 Saf, 
Rim Prifoir;; 'Ahd where che King grant 


e anditions That the Banter wall 12 
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Condition: Do £02 a 72 Seck, the King may diſtrein; An D 

qe King may reſerve a Rent and a Condition to a ſtranger; and 

thepath relerve a Kent and a Condition to himſeif, he may grant 

game over to a Subject, 2 H. 7. E. Aud che Condition im the 

eka Common perſon may be appo2ttoned : As if Leſſee of two 

pon Condition, alien one of them in Fee, and the Lefſ2 

Nas fozfeiture,o2 recovereth part in an Action of Waſte, 

it of a ſurrender, it is other unte. Walmeſley Contrary ; 

Catidition is gone; Foz a Condition in the huͤnds ol the 

i ofthe ſame Mature, as in the caſe of a connmon pe rlon, im. 

antofany Diverſion, Partition, oz Appoztionment ? As, it the 

Fin a Rent out of 3, Acres ort Land, and afterwards pur⸗ 

| heofthem, the Kent is utterly gone, and ſhall not be ap- 

das well as in the Cale df a common perſon 3 Do ok a 

And as this Cale is, N the Condition doth remain, 

01 the breach of it, the King ſhall emer into the whole; for 

Mass of the Condition are, -VV holly w/re-enrer ; and fo he 

eeteat his oton grant. And he cited.aCaſe adjudged at the 

at Vork; The King gave Land in Fee-Farm;enbiing 

witt Clauſe ot — Che King gratiteth the Rent over 

Inner; And after, the Rent is behind; The Ring cannot 
it, no2 the Grantee. - 

as allo moved, It the Jur out a of Middlefex might engulre 

Feuſt een in London. Shuttleworth, That they 

1 See 5 H. 5. 23. here a Commiſſion iſſued out to en · 

hehe Countyo Furr „ol Eſcheats, wo2ds, cc. who found, 

ane -hitf, and took to wife one E. Coſen 

.bithin the —— they then knowing of it, and had Iſſue 

Atem; and art erwards they were Olvoꝛced in the County 

c. And Exception — * taken to that . — Becaule 

Elte Toure has tand Diboꝛce the County of Kent. 

ban Betauſe the Jurouts have umd the beach 

And betoꝛe the rs ha put their hands and 

ao Soto the granted part of the things 

Ke, to Forteſeue; Acker tohich Gant, the Inqui⸗ 

a the Erthequer : Jr now, the 

nor ? Vide-inde, Dyer, 2 Elz. 17 

Aeg CN CUI charged the Enquelt 

= Y ok their ente and veliveren ing) ny ſume in paper A 
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ee es Nee BÞ l the re 
erg inventing 9 Rene ft Wks 0e 


Fea nas ert, 34. 


Ae: 7 
4 US FA irs 0 \ 1 
0 ” — 


- 

. : 

e 
* 


OY 


8 5 


Nelſon's Cale. 85 Leonard's Caſe, © ; 
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Paſch. 27 El:z, In the Common Pleas, | 


CLXXIX, MNelſons Caſe. 


N Treſpaſſe bzought by Nelſon , chief Pe 
Court of Common = the Caſe was, That the 4 

was ſeiled ol a Common out of the Lands of the Abby of 
pendant unto certain Lands of the ſaid Abby of D: 2s 
the ſaid Houſes were diſſolved, and the poſſeſſions'of them 
to the King by Act of Parliament, to have and hold in ag in 
ample manner and fon as the late Abbots, cc. After whi4 
King ſo being ſeiſed, granted the (aid poſſeſſions of the (a 
of D. to A, and the poſſeſſions of the faid Abby of. to! 
argued, That the Common, (no twithſtanding the unty 
ſion) did continue; Fo2 unity of poſſeſſion is ſo qu 
ſtrained by the Statute, by the wozds atozeſaiy, and-al 
woꝛds (in the ſtate and condition as they now be,) And the 
of D. was ſeiſed in the right of his houſe, of 4. 
Therefoze ſo alſo ſhall be the King, and his Pente 

a ſpeciall ſeiſin is given to the King. Rhodes, Win Ihg 
Anderſon, Juſtices, to the contrary, And the ſaty wozds in 
Statute are tobe conſtrued accoꝛding to the Law, and ao 
prod the 2 the laid C ume cannot ee 

0 ion. 


Trin. 18 Eliz. In the Common Ph. A 
ee 


CLXXX. made Le. 45 2 ; 


L Cuſtos Brevium, bought an Aionof, Tre 
breaking of his Cloſe 2 The Dekendant p 1 
William Heydon was ſeiſed and enfeoffed him; 4 — 1 
feffa pas they were at Iſſue. And it was ud al 
That t the laid William Heydon was (eiſed, and leads 
fenvant fo2 years, and-afterwards made a Chi rte . 
to him, by theſe woꝛds, Dedi et eſsi, witf are 
tozney in it, and delivered the ſame to the bud l uee 

vered the ſame to him who was 1 * Attozney in thi 
- who made Livery -accozdingly. - moved h abe 
Counſell, That here is not any . ent to % potty? W 
 firmation ; Foz as ſoon as the er was De fa ww 
fo2 years, the Lawgave it its ope to that enen: N 
Fee in the Leflee by way of =o rmation. Sce per 
But the Opinion of the whole Court was clear to Te 
— 1 — — hath — 24 1 Dow = by what Ct 
judged d of the Land, either by 
Co wo doloe And it appeareth here, That when the 


8 


. and Wadaington's 5 5 Stramſham and C ollington's 
Caſe. Calc, 


the Charter to the Attoꝛney; And allo when the Leflee ac⸗ 
cd Livery troin the Attozney, he declared his meaning to be, 
tit he would take by the Livery : And the Lord Anderſon ſaid, 
chat if Tenant in tail be dilletſed, and makes a Charter-Feoff- 
qt with a Warranty of Attoznep, and delivers the ſame to the 
al, who-deltvers the lame to the Attoꝛney, who makes: Li 
wn 4codingly, the ſame is a good Feoffment, and ſoa Diſcon: 
r. And after many Motions, the Court awarded, That 
yh laintiff ſhould be barred. IC 1 


2 Trin. 28 Elix. In the Common Pleas, 
be CLXXXI; Palmer and Waddington's Caſe, 
oed Palmer bꝛought an Action upon the Caſe againif An- 
11 1 And Declared, That Henry Wad- 
Wan, Bother of the Defendant, was endebted to the laid 
in 201, Et jacens in extremis, et mortem indies expectans, 
mad ſe dict. Authozium quem exccutorem Teſtamenti et ul- 
untatis Conſtituiſſet, cum rogans ut dictas 20. Libras præ- 
#470 infra ſpacium duotum Menſium mortem ſuam proxime 
numeraret ct ſolveret; Et. dictus Anthonius in Conſidera- 
e ſuper ſe aſſumpſit, & c. And all the matter afozeſaid was 
Wy Cerdic, upon Non Aſſumpſit pleaded. And it was the 
Moak the whole Court, That the Declaration was inſufft- 
aufe there is not any good Conſideration ſet fo2th in it; 
ot (aid, Thar in Conſideration that the faid Henry made the 
. t Aal his Executor, &c. | 


| wy Ixin. 28 Eliz. In the Kings Bench. 
n 1 41 A, „ 
bt CLXXX II. Strauſbam and Collington's Cale, 


Plaintiff in the Spiritual Court foꝛ Tythes againſt the /2* 
aant within the Partſh'of C: The Defendant laid, 
I Tythes are within the Parich of A; and the Par ſon of 
nen pro intereſſe ſuo, ann theteupon they pꝛoceeded ta (ene, 
and that was given again Scranſham, who now ſued a Pro⸗ 
n: Ind the Queſtion was, It within ſuch aPartlh oꝛ ſuch a 
be tryable by the Law'of the Land, oz by the Law of the 
Wp.-Wray, Chief Juſtice, ſaid, It hath been taken, That. 
Table by our Law. Fenner, The Pope hath not diſtinguiſhed 
Wh, but hach Dain, That Tythes ſhall be paid within 


— . $.e+ 
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Higham's Caſe. : : © VVroth and the Comb. 
of Suſſex Caſe, 


Mich. 28 Eliz. In the Conti Pleas, 
CLXXXIII. Hzgham's Cale, 


2 e, 226 12 was kound by Spectall Uerdict, That Thomas = Hig 
>: 22, Iſeiſepotf 100 Acres of Lands called Jacks, uſually 
a houſe ; And that he Leaſed the ſald houſe, and 2 — 
U 19h faid 100 Acres to J. S. fo2 life, and made his Will ; by uhig 
deviſed the ſaid houſe and all his Lands called Jacks, then l 
Occupation of J. S. to his wife fo2 lite: and that after the buy 
of his wife, the Bematinder thereof, and of all 1. 
appertaining to Jacks, to Richard his ſecond ſony et. — 
by Meade, That the wife ſhould not have by J 
ſidue of Jacks, fo2 that ſhe hath an expꝛeſſe eſtate in the b 
40 Acres of the land; and her husband having et 
as to that, his Mill ſhall not be conſtrued by Im 
other Lands to the wife. And it was ſaid by him; Tha 
been adjudged in the Caſe between Tracie and Gb 
Lands be deviſed to one and to his heirs, and il No nn 2 
heir of his body, that then the Land ſhall fem ith 
ey abs he 8 an Eſtate in tail to hi W 
8 Y. 
tt was then alſo laid by Anderſon, Chief Au 1 
the time of Sir Anthony Brown; it was holden; I * 0 
be feiled ot two Acres of Lands, and deviſeth one of tl J 
wife fo2 life, and that J. S. ſhall have the other Acre Way 
gar 
n 
. 
A 


J ESTES) 


death of his wife; that the wife hath not any eftate in i 
Acre, fo2 the cauſe atoꝛeſaid: Afterwards, _ 1 bel 
thing paſſed to the ſecond ſon by that D 

derſon conceived, That the owe in the dull, un 
with it, did amount to as much, as the Land ler wich it; 

the 60 Acres were not lett with it, and therefoze 00 — 
Windham, Juſtice, held the contrary ; and he ſain, ehm 


do not paſſe by the wozds, Occupied with ĩt; pet it | 1 


* 1 
* 


the fon by the name of Jacks, 0M, the Lands ap Derte init 1. 
To which Anderſon, mutata opinione, alter nar dg ant * | 


Paſch. 28 Elia. In the Kings Bench. 
CLXXXIV, oth and the Counteſs of Swſex 1 85 


pe Cale was this, In Anno 4 & 5 of King Pup 1 
Mary; A pꝛivate Ad of Parliament was made, W e 
was Enacted, That the Banno2 of Burnham was Www 1 
Counteſſe of Suſſex foz her Joynture ; with a Proof . 4 
That it ſhould be lawful foz the Earl of Suſſex to make # 
ales £02 21 years; and afterwards;a year befoze che ird 1 X 
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Wroth and the Counteſs of 
Suſſex Cale. 


— 


«ended, he made another Leaſe foz 21 years, and this ſecond 
> was to begin and take effect from the end of the firſt Leaſe. 
wy (fthis ſecond Leaſe were a good Leaſe within the intent any 

mung of the Act, was the Queſtion ? . *** 
poham, the Queens Attoꝛney General ſaid, That it was not; 
l it was a.Leafe to begin at a day to come: And, 2. Be⸗ 
nt was made befoze the firſt Leaſe was ended. But he ſaid, 
nap be Dbjected, That the Ac faith (Leaſe or Leaſes), It is 
the ſenſe of the Act, that he might make. Leaſes in the Rever- 
ut the ſenſe and meaning ok the Makers of. the Act, was, 
might make Leales in poſſeſſion,audnot Leaſes in futuro; 

offit hould be ſo, then he might make.a leaſe fo2 2 1 years to be- 
ter his death; which ſhould be a great pꝛejudice ta the Toun- 
and againſt the meaning of the Ac, which was made fo2 her 
theLow Treaſurer, and Sir Walter Mildmay, Knight, have 
{anmiſſion from the Queen to make Leaſes of the Queens 
fo 21 years, becauſe the Queen would not be troubled, It 
helden, That by virtue ot that Commiſſion, they could not 
any Leaſes, but Leaſes in poſſeſſion only: But all other 
uhich did exceed the Term of 21 years, and in Reverſiong 
Into paſſe by the hands of the Queen, and her Attoꝛney⸗Gene⸗ 
an not by them only by virtue of their ſaid Commiſſion. And 
ant to one power befoze the Statute to make Leaſeg of mp 

I 21 years, he cannot make anyleaſe, but only leaſes in 
Won and he cannot leaſe upon leaſe, fo2 by the ſame reaſon, 
tle might make one leaſe to begin in futuro; by the ſame rea« 
Wt might make 20 ſeverall leaſes to begin in futuro; and (o 
Ae the Intent of the Act. It was Marſhall's Caſe upon the 
Kite of 1 Eliz. ot Leaſes to be made by Biſhops / The Biſhop 
Waterbury made a Leaſe to him toꝛ ane and twenty years; and 
wrds he made a teaſe unto another fo2 2 years to begin at 
Mok the firſt leaſe, And it was holden, That the ſecond leale 
But in the great Cale which was in the Exchequer- 

Rauber, upon this Point, There the ſecond leaſe was in pole 
$ man co begin pꝛeſentiy, and ta run on with the other leaſe; 
therefze it was adjudged to be good, becauſe the land was 
ied with moze then 21 years in the whole. And ik the Earl 
one where, it had been a gan Leale. Wray, Juſtice, ſaid, 
the ſecondteaſe had been made but two oꝛ thzee years be⸗ 


x the erpiration of the. firſt leaſe; that then it had been utterly 


e being made hut 2. 02 3. dayeg ozmoneths before the er. 


Wear the firlt teaſe,” be doubted, Ik it ſhould be voto,” oz not. 
mute of 32 H. 8. makes'Leaſes fo2 21 years, to be god 
Ae day of the date thereof : And a leaſe mas made tb begin 

ocome: And pet it was holden by two or the Juſfices in 

tot Common-Pleas, That it was a guad teaſe: And by 


n Inticesof the lame Court;it was homer, the leaſe t 
2 | 


PProth _ the - 8 
of Suſſex Caſe. 


not good. And Clench, Jultice, ſaid, That there wag m dc. 
rence, I it be by one Deed, oꝛ by two Deeds: And therethe p 
held, That if the Earl had made a Leaſe cc 21 years, aki, 
in a year another, the ſame had been void, ik it were by one 
02 two Deeds,fo2 that he did exceed his authoꝛity. And he ſay 
the pzincipal Caſe, It there had not been a Proviſo, he coulise. 
have made anyLeaſe;and theretoꝛe the Proviſo whith gave gate 
to make a leale fo2 21 years, ſhould be taken ſtrioly, They 
a Caſe of the Loꝛd Barqueſs of, cc. that it ſhould be lau 
him to make [eaſes fo2 21 years by a Statute ; And 35 
ther leaſe to begin after the end oꝛ expiration of the 
it was doubted, Whether it were a good leaſe 0} not; N 
he had not made any leaſe befoze : But if both were mike 
force of the Statute ; all held, That the ſecondleaſe was with” 

At another day, the Cale was argued by Daniel, fo2 the ln 

Reverſo to begin at a day to come. And he ſaid, That nas 
tute the woꝛds alone are not to be conſidered, but alſo the 
ing of the parties, and they are not to be ſevered, aua hol 
That a Statute-Law is to be expounded by the Common ig 
And by the Common-Law, It one giveth power unto aueh 
wake leaſes of his lands, he might make leaſes in Reverflowy 
cauſe an Authozity is to be taken moſt beneficially foo the 
whoſe cauſe it was given. So that if a man grant an aua 
another to make Eſtates of his lands, by thoſe general 
may make leaſes fo2 years o2 fo2 lite, Guitts in tail, fen 
02 any Eſtates whatſoever; It one gives a Commiſſion town ih i 
tomake Leaſes fo2 one and twenty years of his Lands, I 
make a leaſe in Reverſion ; and ſo it was holden in the 
in the Caſe between Alcock and Hicks. Alſo he ſaid, T 
leaſe was a good leaſe by the Statute Lam: Fo? the St 
Rich. 3. gives authozity to Ceſtuy que Uſe, that | 
Eſtates in Reverſion. The Statute of 27 H. $. which guns 
thozity to the Chief Officer of the Court of Surveys 108 
leales, if it had ſtayed there, he might have made un 
ſion ; Therefoze the Statute goes further, and ſaith,-Frows 
That he ſhall not make a leaſe in Reverſion. Sce 19 Eu 
357. The Statute of 35 H.8. ofLeaſes to be made by! * n 
bands of the lands of their wives, By the general won e ihe; 
Statute they might have made Leaſes in Reverſion ; Iu ty 
toze the Caſe there was, That where the husband han am nn 
teaſe of his wives Lands fo2 21 years; and af! bei e 
another leaſe fo2 21 years, to begin after the leaſe in eſſe» ei 
concefved, That ſuch a Leaſe was good, becauſe in che 1 et 

| wats! refiraint of Leaſes in Reverſion,as there is in the m un 
or 32 H. 8. | "I y >} Pay 
In all Caſes of Statutes which are with Proviſoes, 
apor them ſhall be taken generally, but in ſuch Pann oe 
a gare reſtrained by the Proviſo ; and here in this Cu ues 
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YVroth and the Counteſs : 
of Suſſex Cale, 


4 


* 


bent to the Anctent Kent tobe relerved, and that the Coun- 
have remedy fo2 the ſaid Rent; · and therefoze it ſhall 
ep at large as unto all other points which are not re- 
the Proviſo. | 1 | 
r the wife be within age, and ſhe and her husband joyn in a 
us vet uch leaſe ſhall be goods by the Statute of 32 H. 8. 
| E Law is general, and doth not reſtrain theſe imperfeci- 
meſly. So if af eoffment in Fee be made with warranty, Pro- 
he ſhall not vouch;yet that reſtraint goes to theUoucher- 
i he is at large to Rebutt, 02 to have a Warrantia Char- 
+ {Leaſe is made fo2 life, Proviſo, That he ſhall not do volun⸗ 


Mate 


| p. 39. of Surveyors, which giveth authozity to the 
Officer to ſett, 02 lett fo2 21 years, he might have made a 
eſo? 21 years, it by the Proviſo he had not been reſtrained 
the woꝛds are put ſingularly : But the wozds of this Act, 
ich the Cale in Queftion doth ariſe, are Leaſc or Leaſes; 
merefo2e it ſhall be expounded moſt liberally fo2 the party. 
kin, he argued, That as to the intent of the Statute, that 
Male was within the meaning of it; fo2 the meaning is to be 
out of the wozds, and ſhall not be dꝛawn to any pꝛivate 
ion 02 intent againſt the woꝛds, which ſhould be here, if this 
hould be avoided : Foz by ſuch conſtruction and expoſition, 
ml, his peirs, Erecuto2s,tc. ſhould be prejudiced, and the 
Welle only ſhould be benefited. Allo by this Act remedy is gi⸗ 
whe Counteſſe agatnſt ſuch Leflees, that ſhe ſhould have the 
WV Debt, o2 Diſtreſſe; as if ſhe had been party oz pꝛiuy: 
it is reaſon, via verſa, that the Leſſees have remedy 
er ko their Leaſes. Alſo he ſaid, That the fame remedy 
we koꝛ them againſt the Counteſſe, as they had againſt the 
Mantelt if he had been alive; and therefoze they ſhould 
lach remedy againff the Counteſſe, as they had againſt the 
Aud kurther he ſaid, That the Statute is to be erpounded 
sche woꝛds where ſuch an Erpofitton is not rigo2ous, 
os Nev: And pꝛivate Laws are tobe erpounded by the 
alp, as the Deed ok the party ſhall be. As 14 E. 4. 
= WI aliament, 61. A PPartictiſar Act was made, That the 
ea calling unto him one Juſtice, might award a Subpena 
end B, and end the matter betwirt them: And there, by 
n 51 tes, except Lirrlgron,Þe ſhall not award a general Sub- 
e ſpecial Subpena, making mention of the Ack; fo2 he 
Aue the particular Act firiely : But an Act which is fo2 the 
post, thall be expounded largely. Alſo a Statute ſhall 


' 


1 5b * 


* 


ei 
2 
' 


*tpounded ſargely, oz by Egulty to overthꝛow an Effate. 
ute which gives, That if the (Uoman doth conſent to 
her, that the next heir thall enter: N the daughter en⸗ 


Im cter, a fon is boꝛn; he chall not put out the daughter⸗ 


VYroth and the Counteſs 7 
of Suſſex Cale. : 


— 
becauſe the Statute ſhall not be dzawn to a pxſbate intent th 
overthzow of the Eſtate befoze lawtully veſted in the daug 
ſo in the pꝛincipal Caſe, the Statute ſhall not be dann 
vate intent fo2 the benefit ofthe Counteſle,'to overthzow 
fo2 years. And it is not like to the Caſe which hath beeripg 
if he maketh a Leaſe fo 20 pars, and ſo fo 20 peats; 
ſame is not good by the Statute: Foꝛ J will agree, T 
is a Leaſe fo2 40years; Egerton, Sollicitoz, contrary; 4 77 
to the woꝛd (Demiſe, oꝛ Dimiſſion,) it is nothing elle but t 
of the Land; and ſo (Leaſe) comes from (Laſer) a Fre 
and ſuch a leaſe to begin at a day to come, tis inrerelle of a} 
and not a leaſe it ſelf, fo2 he hath not left the land, 9s if 
you, I Lett you my Land for 21. years; When hat av 
Land? Not at a day to come, but pzeſently. It J ſell 

and Covenant, that it is diſcharged of another leale fo2 21 
and there is a leaſe to commence after the leale fo2 21 yead; 
have bzoken my Covenant. I J be bounden to make yon 
fo2 21 years, and J ſapto you, I make you a Leaſeto beg 
years hence, J have foꝛfeited my Bond. It the ks, 
Maͤnnozꝛ be, the Dominus pro tempore map mae d Leaſe (i 
years, may he make a leale to begin at a day to came? 

no, if there be not a ſpecial Cuſtome ſo to do. If Jgivei 

to my Stewards to make Leaſes of my Ln fo? 21 pe 
cannot make a leaſe to begin 100 years * As to.th 

of the Dutchy, there the Commiſlivn was, 

Leaſes accoꝛding to his diſcretion, therefoze — ben 

what leaſe he pleaſeth. As to the Statute which en 

que Ute, of 1 R. 3. that Cale ts not like to our Calo mt 

is, All Feoffments, Eſtates, 8c. therefoze he might mt 

les without doubt, And if J deviſe, That my Crect 

make Leaſes of my lands fo2 21 years, they cannot n 

to begin at a day to come; and if they do not make t 
within convenient time, the heir ſhall enter, and avoid the 
rity, 1 
And Statute-Law ſhall have ſuch an Erpoſitiin, i 
p2eciſe time ought to be obſerved; As the Scam 
Raſtall Voucher, 8, I the Tenant voucheth to | wy” 
man, and the Demandants will averr, That the Aout 
02 that there is no ſuch, their Averment ſhall be recen 
moze delay. Upon this Statute the Caſe was, 21 E. 
one was vouched to warranty, and the Sommoneas ad \ 
zandum iſſued, and then came the cmandant and. 
averred, That the Aauchee was dead; And the C 

he ought to have averred that upon the voucher tow 1 
that now he had ſurceaſed his time: And the Deans 
That the Statute did not — him to that, noꝛ 1 

one, but left the ſame ge 2 y. Pet it was the 


whole Court That he ſhould have the auer 


. . »p= r= 


Lewen and Mody's 
Caſe. . 8 


—r, o: not at all. So the Statute of 11 H. 7. Cap. 20. 
4 xi who hath a Joynture fo2 life oꝛ in tail, tuffereth a Re- 
Jury, and afterwards the Jflue in tail relealeth ail his Right by 
And dpeth, bis Iſſue may enter; fo2 the allent ought to be 
ther in the ſame Action, 02 the like: foꝛ if there be a mean 

3 the Recovery and the Allent, then any aſſent after 


— — 


to the ptirpoſe ; fo2 the Recovery being once void by 
„cannot be made good by an aſſent afterwards. $ce 

and Student, 54. And pet the Statute is, Provided, That 

ute ſhall not extend to any ſuch Recovery, &c. if the next 
Whraſſencing to the ſame Recovery, &c. ſu as the ſame aſſent, oꝛ 
ent be of Kecozd, oꝛ inrolled. And it doth not ſay, That 
ſhould be at one time, oz at another. But to come to 

upon Statutes, Betoze the Statute of 2 E. 6. Cap. 8. 

ales had not been found by Offices, the Leſſees ſhould have 
ouſted, and put to their traverſe : But put Cale, that after 
a kKdtatute, a leaſe made to begin at a day to come, were not 
vw Office, ſhould it be helped by that Statute 2 No truly; 
Wit is holden in the Court of Wards at this day; and the 
| Chief Juſtice of Eggland held ſo in his Reading at Lincolns- 


[Statute of 1 Eliz. of Leaſes to be made by Biſhops, is, 
Leaſes other then fo2 21 years from the time that they be- 
that is, when they may take effect as Deeds, and not when 
A take effect to be executed; Fo2 ſo they might make Lea- 


4 


Wite, cc. It was adjourned, et. 


, | . 28 & 29 Eliz. rott. 2494. In the Common Pleas. 


CLXXXV. Teen and Mody's Caſe, 


WReplevin bzought by Lewen, Docto2 of the Civil Law, 
t Mody ; who made Conuſans as Bayliff to one Fowke, 
"Ytwed, That 14 Elizabeth, the mozrow of the Purificacion, 
Ws levied between Lovelace and Rutland Plaintiffs, any 
danke and others Defozceants: by which Fine, the ſaid 
Ky acknowledged the laid Mann tobe the right of the 
relate and Rutland, come ceo, &c. Amd the ſaid Lovelace 
Aland, by the ſame Fine, granted and rendzen to the ſain, 
ene of 20 l. per annum in Fee out of: the ſaid Mannoꝛ; 
Ach Bent arrear, cc. And the Plaintiff in barr of the Co- 
ewed, That the ſald Fowke being ſeiſed of the ſaid Rent, 
0 lane to one Horden, cc. Upon uhich Gꝛant they were 
A And the Jury found, That the lad Fowke being ſeiſed 
Rint; by Indenture reriting, That whereas a. Fine 

e between Fowke and 7. others Plaintiffs, anv-Love- 
butland Defozceants ; as the reft ut ſupra, granted red. 


r 
8 


Lewea and Mady's 2 


Calc; 
— — ECTS” 
was levied between the parties afozefatd but the lald Fine, * 
77 — 


the parties to the Fine were ſeiſed of the Mannoz at 

the Fine levied, and or no other land: And if this Bent ia 
bed by the ſatd Jndenture, ſhould paſſe oꝛ not, was the Ou 
And it is to be obſerved, That the Jndenture of Gzant bows 
Fowke and Horden, recited the Fine of the <Yannoz of Cold) * 
inter alia, where the Jury have found, That the Fine wag 

of the ſaid Mannoꝛz only. And it was argued by Shuttle 
That the ſaid Rent did not paſſe to Horden by the laid im 


fo2 the Rent, deſcribea by the Jndenture, is not the Rent 

was granted by the Fine: And it J let Lands fo? years to A; 

wards A. grants the land which A. holds of me, the Grant igh 

As 13 E. 3.Grants, 63. Land is given to husband and wife 

lives; Aud the Leſſoꝛ grants the Reverſion of the land which 

husband holdeth fo2 life,nothing paſſeth; Walmeſley, contrn; Ml 

This variance in the Fine ſhall not avoid the Gzant ; Fox the WM © 

denture of the Kent agrees with the Fine, in the Term Ml | 

year of the Reign, and in the name of the parties to the Fin 

the quantity of the Kent, and in the land charged, the om Wl 

rence is in the phraſe of Law, defozceant fo2 Plaintiff; and is 

granted, that that is but a matter of Circumſtance, andnot 0 Wt 

ſtance. Snag, Serjeant, contrary. And firſt he took Exe 

the Gerdic; fo2 this, that a ſpecial Uerdict is given uon a 

Abſq; hoc. And the Loꝛd Anderſon interrupted him Tha 

a clear Caſe, Chat ſuch a Uerdic upon ſuch am Aue 

found. And lo it was adjudged in the Caſe between Vaya n 

Doleman. Fenner argued, as Walmeſley, The Gzant agen wr 

the Fine in the points of greate{t impoꝛtance, and one fall , : 

not pꝛejudice it where there are ſo many verities which may 

the Court to judge, That the Rent granted by the meme 

the Rent created by the Fine: and in a Fine, the ſubſtance Ir 

Who was Defozceant; who was Plaintiff; but who wasy 

the Fine? And that ſome of the parties to the Fine uur 

the Land of which the Fine is lebten: And if the denen 

been, Whereas ſuch a Rent was granted by a Fine eme 

A. and B. without ſhewing who was Plaintiff,and uo eg 

it had been good enough. And although that in this 

Plaintiff and Defozceant are mil ſet down, yet the dam 

make the Gꝛant void; foz utile per inutile non vitiatur. 

reciting, The Oꝛiginal Ozant was made to me bo mann 

partire hotween A. of the.firit part; B. of the ſecoud part; mes, 
elk of the third part; whereas the Indenture it felfis, . 

my {elf of the firſt part, the ſame is not material, I. 

{mail meftaking ſhall nat avoid the Gant. So i A 

reciting, That whereas J am poſſeſſed ot certain Landon , 

of years af the Demiſe of Sir Chriſtopher Hatton Ang Ki 

Lurergf Englnd; wherea in truth es Chantal WARY 5 

King of the 


K # 


ignity ſhall not pꝛe judice the Gꝛant, g 52 L, ov 


Lucas and Picroft 0 5 
Caſe. 


. way mbh all the Tulices, I the ſaid Fine had been | pleaded as t 
edin the Indenture, miſtabing the Plaintiff and detoꝛceant; 

ee ſo pleaded it, had failed of his Recozd ; but in the Caſe 

, the Retiting who was Plaintiff, who Defendant, was 

* Ar ckünplulage, and therefoze it ſhall not hurt the party. as 

«liz, Dyer, 376. A. ſeiſed ot᷑ ahoule in D. which he purchaſed 

. Cotton, He made a Feoffment thereof by thele woꝛds; 

ſe in D. late Richard Cotton s. And nottwithſtanding this va: 

it was good enough; fo2 the variance is in a thing which 

ter of ſurplulage: and ſo much the rather, becauſe the ſaid 


9 not another houſe in D. 8c, 


l . Paſch. 28 Elix. In ths Common Pleas. 

1 | 
* CLXXXVI. Tiacab and Pirroft's Cale. 
i 


je Caſe was, That an Aſſiſe of Novel Diſſeiſin wag'brought 7 Nen, + 


* ah County of Northampton, of two Acres of Lands; and 
| Wore Acre, the Tenant pleaved a plea; tryable ina F *orein 
y. Upon which the Aſſiſe was adjourned into the Common 
and front thence into the fozrein County; Where, by Niſi 

| : t was found foz the Plaintiff; and now in the Common 

ö 7, Serjeant, played Judgment fo2 the Plaintiff ; and 

| | \>5 ok 16 H,7.12, CUhere an Alliſe ts adjourned into the 

4 k mPleas fo? difficulty of the Aerdic, they there may give 
ent. But all the Court held the contrary ; Foz here tg 

r Acre of which the Title is yet to be tryed betoze the Juſti⸗ 

Lie betoꝛe the tryall of which, no Judgment ſhall be 

nfo the Acre of which the Title is found, And the Alsize is 
depending befoze the Juſtices of Aſſize, befoze whom the 

may diſcontinue his Afſize. And it is not like to ied; 


GE. 4. and 8 Als, 15. CUhere in an Aſſiſe, a Releaſe 
ted in a Foꝛrein County; which was denyen: Whi 
FAkiſe was adjourned into the Common Pleas, and there 
Jueſt, not the Deed of the Plaintiff's. Now ik the 
um releaſe his Damages, he ſhall have Judgment of | 
Adden metently. But in our Caſe, paxcell of the n „ 199 
Leu, remains not tryen; which the Plaintiff cannot Be⸗ 
Whe may his damages, and therefoze the Court weite 


5 Mia, to the Juſtices of Aſſize. 

_ 0 ' 31 10 ; 
We OY: 1 | po * % 8 JI8<5, 
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Hare and Meller s : ; Moore and the Biſhop of — 
Caſe. Norwich's Caſe. 


— 2 
Mich. 28 Elia. In the Common Pleas, by. 
CLXXXVII, Hare and Melley's Caſe, 


ul, 168 Hm Hare of the Inner Temple bought an Action upon 
againſt Philip Mellers, and declared, That the D 

exhibited unto the Queen a ſlanderous Bill againft the 
charging the ſaid Hugh to have recovered againſt the 
400 l. by Foꝛgerp, Perjury, and Colenaging; And allo, 
hav publiſhen the matter or the ſald Bill at Weſtm, &c. 
Cale, it was ſafd by the Court, Thar the erhibiting of the 
to the Queen, is not in it ſelf any Cauſe of Action; Fox the Qum 
is the Head and Fountain of Juſtice, and therefoze it is lan 
all her Subjects to teſoꝛt unto her ad faciendam Querimonia 
But if a ſubjea after the Bill once exhibited will divulge they 
ter therein compꝛehended to the diſgrace and dffcrevit of the 
ſon intended, the ſame is good cauſe of Action, An that wa 
Caſe of Sir John Conway, who upon ſuch matter tetoverev 15 
as to the wozds themſelves, Jt was the Opintom oe the Cat 
That they ate not actionable : Fo? it is not erpzefly hewedy 
oy Plaintiff hath uſed perjury, fozgery,tc. And it may he; 
the Attvzney,.o2 Sollicito? in the Cauſe, hath uſed urchin 
means not knowing to the Plaintiff: And in ſurh cale it wn 
That the Plaintift hath recoberen by fozgery,4c. und yet wines 
repꝛoach: And by per jury he tannot recover, fÞ2 he cannot 
in his own Cauſe. Jt was adjungev againft the 


1 
0 5 pq 
18 


Mich. 28 Eliz, In the Common-Pleas, q 
CLXXXVIII. Afcore and the Biſhop of Mia C 


4a 

Na Quare Impedit by Moor againſt the Biſhop of Non 
&c. It was found fo the Plaintiſf; and thereupon We 
a Wit to the Biſhop, which was not retoznev 5 Upon 

Alias fflued fo2th : Upon which the Biſhop retoznev, Ty 

ment given in the Quate Impedit, the fame-Jncu 

whom the Action was bzought, was Pꝛelenten, Inſtitute 

ducted.into the lame Church, and ſo the Church is full, (6358 

that was a good tetoꝛn, It was oftentimes debated. VO 


4 
G 


cited the Cale, L. 5. E. 4. 1151116. A Quate Impears 
Parſon, Patron, and Oꝛdinaty, and, pendant the the p 
ſon reſigned, and the Oꝛdinary gave Notice of it tu the 
and afterwards by Lapps, the arne dg Siam u t * 
bent who reſigned : And afterwards, the Plaintiff in the bn 
Impedit had Judgment to recover; And it was bolden 1 % 
he (ame Incumbent is now in by a nem title; ſcil. h ey 
perſon againſt whom the recovery was had; an e 
peared to the Court, he ſhould be removed, See 9 EIA. 9%" 18 
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Tart and Doctor Matthews 3 Archeboll and Borrell's 
Ale. | 972 


—_ 


In Eliz. Dies 364. And it was ſaid by. the Loꝛd Anderſon; 
at perſon ſoe ver is pzeſented and admitted after the Action 
A unſeſe it be that che title.of the Paten de paramount 
eck the Plaintiff upon ſuch Recovery he ſhall be removed : 
Ain the pzincipal caſe, It was adjudged, That the Retozn of 
op was not good. TAherefozezhe was ſine d 10 l. and a Sicur 
aner ded upon pain of 100 1. 5017 „ 
4 Miche 28 Eli. In the Kings Bench. 
at, LXXXIX. Parret and Doctor Matthews Caſe. 
n ue was bꝛought and pzoſecuted by the Queens at 277 
| Atoney General and Parret, againſt Doctoz Matthews Dean 
ian: WH (ui Courch in Oxford, and others, foꝛ that they p2ocured the 
erer to be ſued in the City ot Oxford befoꝛe the Commi(- 
re, in an Action of Treſpaſſe, by Libell accoꝛding to the Ec- 
Meal Law 3 In which Suit, Parret pleaded his Freehold, 
tothe Jurisdict ion of the Court; and pet they pꝛoceeded 
Fand Parret was Condemned and Impꝛiſoned: And After- 
the lud Suit depending, the Queens Attozney withdzem 
od the Queen. | 
ws now moved to the Courtz Tt, notwithſtanding that, the 
nfozmer might pꝛoceed in his iuit there? Sce 7 E:4.2. the 
Wali have Præmunire; and the party grieved,his Action. See 
Vtemunire, 13. fo2 by Brook, Mone can have Præmunire but 


* (wk, There is a Pꝛeſident in the Book of Entries, 427. In a 

* tunire, the woꝛds are, Ad reſpondendum tam Domino Regi 

: and that upon the Statute of 16 K. 2. And ſee: ibid. 

un Domino Regi de Contempru predict, quam dicto. A. B. 

n: But it was holden by the whole Caurt, That if the 

0s fttomey will not ulterius proſequi; the party grieved 

Mintain that ſuit; Foꝛ the pꝛincipal matter in the Premu- 

the Conviction, and the putting of the party out of the 

Wtertion ;--and the damages are but acceſſa y; and then 

pal being Releaſed, the damages are gone. And it 

Wen, That the Pꝛeſidents in the Book of Entries, ure 

| dt . — - Fo2 there is not any Judgment upon any of 
gs there. 


Mich, 28 Eliz. In the Kings Bench; 
ll CxC. Arcbeloll and Borrell's Caſe; 
een i2ought an Action; upon the Caſe agathit Borrell, 


at WES veclared, That the Defendant had pꝛocured one I. to 
[260. pea of the death of ]. ce now Pint To 
1 4 2 


ch 


2 BurrelPs: Los | Ng 


e. 


which Endictment: the now JPlaintifh pleaded, Nor gig 
upon that he was acquitted The Det dant plenned e 1 by 
now Plaintiff was endicted of the ſatd death in the Can N 
ſcil. of the ſiroabe, and of the death of the den in the n 
ty. To which the Plaintiff; by: Replication am & 
J. S. was ſtruck in the ſay County of 5, but dyed in t ] 
of D; ſo as this Indictment found in the Comty of a. 
the Common Law: and by the Statute of 2 E. s. the pa 
to be Indicted in the County whtre the part 
the ſtroke was given. And upon that Replication, the Deum 
demurred in Law. by. 44 
Broughton, The Plaintiff ought to be barred; 1 75 
tilt was not lawfylip acquitted, = the proceeVingy'r | 
p2ocels ; Foꝝ upon theTiit ot Appeal;no Pledgegae 
Which lee, 11 H. 4. 160. Then, it the Appeal wa m_ 
the Plaintiff was not duly acquitted; and when Cox jp 
Action upon the Caſe doth not ive : q ſuch 
but whet.if the Plaintiff had bern found' guil e 0 
Judgment of life and members: CUhichthalr an 
ſufficient Appeal, 9 H. 5. 2. 2. Becauſe 10 10 g 
Declaration, If the Defendant did Ape, 02 not. EX The: 
ration wants theſe woꝛds, Falſò ct — hep 
Writof Confpiracy, And allo it is not ſhe Lap 
the Appeal be wufficient 02 not; Foꝛ i he be 
ſhalt not be enguired. Sce Welt. 2. And ug to the i 
he conceived, That it doch not lye by Bill, but 108 Dig 
againſt thole who are found Abettoꝛs. Sce 2 E. 2. Me 
on the Statute, 28, fuch ſuit by Aut. But ſee 25 E 
holden, Such ſuit doth not lyeby Walt. And lee 3oc ook 
33 44 pr 
1 Fl inmin , to the contrary, It needs not tube ſhewen 
the Ptainttit found Pledges ad proſequendemy Foxwith 
the Cit is good enough; and although that the 
well erecuted, vet it is good. Fo our Action is not 
the Recoꝛd of Appeal, but at the Common Lu, A 
is but Conveyance to our Action: And ald there net 
Declaration, falſo et malit oſe, 2 they 1 
Abbettavit; et procuravit. And he conceived, 
is at the Common-Law,and-not only upon the Statute 
2. Which ſee, Stamford, 172. And 2 E. 3. Fa. O 
Conſpiracy lyeth upon att Endiqment of Trelpaſſe n 
an Endictment of Felony; fo2 the Law hath- . 
every Cale where a man is damniſied. Ag 43 E. 3420: * 1. 
— was beongit 5 > gens by 15 5 
ſton red J. S. to IBS a Forme ous gain is. 
of ſuch a Dann 09, y rvtn whereof ebe Þ u 
We ofiings Dolden mamtalne 
in, daher a theref Of 


* 


—_——— 


2 Archtoll and dee 
Caſ © . 


um Law; but the fir ct may tune the of the 
u Lan if he pleaſe oz it may be that the Courſe ac- 


. * Fern te wer en 1 4 


Porte e but by the 1 —4.— 
upon the body, 13 E. 

which Wen tnamcangble againſt one 2 p2ottred one 
Appeal again PROT, Ser Fitz." Conſpiracy, 25. 

> 2, * 98. Jf A SB. to ſie an Action againit me, 
1 moleſt me, an Action of Diſceit lyeth. And as to the 
gal the Endict ment, J conceive, that wif — any bark; Fo? 


iictment ts meerly vold, becauſe it d in the County 
tf | ftroke was, and nat in the County ere the party ft 57 
y where of right it n andi that by the Stat 
Chen if the Endicement be inſurkictent, it is as no Eft 
i, and then the plea cannot ercuſe the Defendant. Which 
2 If the Endictment be not fiiffictent, che 
xt Battail, and the Abbettozs ſhall be enquired. ide 
E. z. Coton. 444. 26 H. 8. 2. And by the Common Law, 
tiff might at his pleaſure bꝛing the Appeal where the 
n where he dyed: but in ſuch caſe, the tryal 
by both Counties. And 3 H. 7. 12. Appeal was bꝛought in 
wnty where the party was ſtricken; And 44 H. 7. 18. = 
was bꝛought in the County where the party dyed ; 
is ſaid, That in an Appeal the laintiſf may declare, as 61 
were done in both Counties, but the Endiament ought 
lone County only. And 43 E. 3. 18. A man ſtrucken in 
Wtp, R in another County, the Appeal ſhali be 
County where he dyed. In an Action upon the Caſe 
ar County of Eſſex, the Plaintiff Declared, That the 
Id certain Lands, by reaſon of which he ought to re- 
lll inthe County ot Eſſex juxta le Thames, and that the 
Chad Land in the County of Middleſex udjoyning to the 
ll; and fo2 want of repatring the ſaid (Mall, his Land in 
Wy of Middleſcx was d20wned ; and the NN was allow- 
W Wight in the County of Eſſex; Sce.6 H:7.1 
J conceive this Action doth not lye by the "Common: 
Site Porn of Conſpiracy was at For Common Law be- 
Mute. And vide F. N. B. 114. F. It the Plarnttif in 
Lhe Noncuct; Conſpiracy lveth. but contrary, t he be 
* he ſhall have his remedy againſt the Abbettozs; 


n; This Action lyeth ut the Connnon Lam, and an En- 
ain this Action ; and it is not upon the 
. is, and du it well eth, although the 


1 Wien "his is an Acklon by the Common Law; Foz 


ere one pzocures damages to another, fo ” — 


—_C———YC—ul— 


_ 


— 


Lechebol and Borrell's : 
Caſe. 


party is put to charges, an Action lpeth Tfortictt where ted 
1 Feten to hate: danger ot life. Foo e F. N. 5. Wl 
8 Be De Ion 

9 


Gawd Julie, gad e the Ex tment 
euſe the Betendants in this e 
to give Evidence fo2 the King, and not othets, Fox 
well pꝛocure an Appeal malltiouſtg, ttotwithftg 
ment. 

Walmeſley, Set jant concetbed, That 1 
at the Chinon: 1 77 Fo: in no caſe where the pt arty of 


means of the Law by the King's zit, witho 

Covin of the party, he ſhall be amerced only rb | 0 Fr 
no Aion lye h againſt him, becaule he hath not ulen hut the 
of the Law. TUhich ſee, 2 R. 3. 9. by all the J * . 
in an Appeal, becauſe it toucheth che! life of a mam the De 
ſhall have his damages againſt the Plaintiff, but dhe in an 
Action which is a vexation by ſuit, i no Cozruptſon q Covi 


the party who pzoſecutes ſuch ſutt. See ſuch matt 


Conſpiracy, 35 H. 6. 13, 14. Alter wards, the pꝛ ntipe 
adjourned. 


e Paſch. 28 Eliz. In the Kings Bench. 
CXCt, Barter aud Haren Cite 


N Debt upon an Obligation, the Condition was, Thet thy 

the Plaintiff and Defenvant be now joyntly ſefted of the! 
of the Regtfter of the Court of Admiralty, I the Oelen 
permit the Plaintiff to exetciſe the ſaſo Dice, and td 
fits of it wholly to his own uſe during his like, without 2 
terruptton done by him, That then, cc. The Ortenbant 
That the Cuſtome of the Realm of England 18, Chi 
Admiral fo2 the time being, might grant the (aid Pa 
ſuch Gꝛant ſhould be good but fo2 the life or the Gau e 
ther ſhewed, That the Lozd Clynton, Lozd Admira en 
ſad Office to the Plaintiff and the Defenvant,anddyt A 
the Lozd Howard was appointed 2008 Admiral: any 
27 Eliz, granted the ſain Fice to one Wade, whom 
and interrupted him; befoze which time the Oelen 
the Plaintiff to enjoy the ſaivDffice, and to take th 
Upon 89 the Nr demurred E Lav, | Hel = 

Coo argued 2 Plaintiff, Dru 

was not good, fo2 he hath not entituled the Lo? van 
the Office; Fo2 he ſaith, That the Cuſtom A 


Enzland is; which he hath pleaded i uch n 


* 


— — — — 


Manning's Caſe. e 


— 6 
143 


— 
— 


taken upon it; fo2 it is pleaded, Quod uſitatum eſt quod 
pro tempore exiſtens, Non poteſt Concedere Officium 
Am pro termino vitæ ſuæ; amd that cannot be, fo; it tan - 
Keen; fo2 the Venire facias cannot be, Of the Realm of 
Ya: Allo, if it be, Through the whole Realm of England; then 
is the Common-Law, and not Conſuctudo. (Ubhich ſee, 
owe, 39. And ſee 4 N 5 Mar. Dyer, 152, 153. An er- 
ect this Office; And there he pzefcribes in Conſuetu- 
gli, & c. And allo, that ſuch Gant is good but during 
i the Admiral who granted it. Allo he doth not anſwer 
ne of the Gzant of the Admiral Howard; Foz if he were 
nt out by Wade, yet the Defendant againſt his own 
In cannot put us out, 02 interruptus. As L.; E. 4. 115. 
are Impedit agatnſf an Abbot and the Incumbent, who make 
won the Diftreſſe 5 upon which a Wait to the Biſhop wag 
dig the Plaintiff ; Upon which the Biſhop retozned, Chat 
bent reſigned ; of which the Biſhop gave Notice: And 
ads Lapps encurred, and the Biſhop collated the ſaid foz- 
unbent, and then that Wait came to him; Now although 
bent be in by a new title, yet he is bound by the Judg- 
$0 here, although the Defendant hath another title, and 
x title of the Plaintiff be determined; yet again his 
«i and Obligation, he ſhall not put out the Plaintiff. And 
t was clear, That Judgment ſhould be given fo2/ the 
But afterwards, the Cauſe was Compounded by the 

if the Lozd Chancelloz, 


Mich. 28 Eliz. In the Kings Bench. 


0 CXCII. Mannings Cale. 


: Tt was agreen by the Juſtices in this Cafe, That 
um Enfant Executo2 ſold the goods of his Teffatod ut 
male than they were wo2th ; And afterwards bꝛought 
WM & Detinue againſt the Uendee upon it in retardatione 
dus Jeſtamenti; That this ſale of the Enfant Executoꝛ 
MW; ad hould bind him notwithſtanving his Non- 


em. ach, 28 Ella. In the Common Pleas. 


Caf was; Aman mave a F in Fer to the tile of 
3 
K 
Miz afon, and afterwards he himſelfoyed : Ie was hol 


The Counteſs of Sufex and ans Ga RD 
mroth's Caſe. | 


* - = — —ʒ —————— — 


ten 
den in this Caſe, That the lan and heir of the fon, Would tz 
this Recovery by the Statute of 32 H. 8. Foz there waz 
remainder in him at the time of the Recovery had, but't 
mainder then was in abeyance ; fo2 then the ſon was. n ic 
And the woꝛds of the ſaid Statute are, That ſuch Recon 
be void againſt ſuch perſon to whom the Keverſion oz K 
ſhall then appertain ; i. c. at the tine of the Recovery. 
was laid, That if Lands be given to E. foꝛ lite, the rem 
B. in tail, the remainder to C. in Fee; B. dyeth, h 
Chtld with a ſon; A Recovery is had againſt E. withthei 
C ; and afterwards the ſon is bonn, he ſhall not be helpen 
Statute, fo2 that the remainder was not in eſſe at he t 
Recovery. But it was holden in the p2incipal Cale 
heir might avoid this Recovery by the Common 
1 could not extend to ſuch a Remainder whicl 
HASH 


- 


Hill. 28 Elig. In the Common View, 


14 


CXCIV. The Counteſs of Suffex and ras Cale a ſc 


T was moved in this Cale b Gawdy, Ser jeant, ftte 

lee Licence |. S. to put his Cattle into the Land w! 

was diſſeiſed; It it were a good Licence: Ind,Jfby th 
tion of the ſaid Licence, the Freehold ſhould be rebel 
Oilletſee, lo as it᷑ the Oiſſeiloꝛ diſtrain the Cattel of. y 
mage feaſants, and in a Replevin avow, the Jl 
That the Freehold was in the Dill-tſee who 10 licet Dd] 
riam, Juſtice, The Liceiſe is void; Foz at the time — 
of it, the Diſſeiſee had but a Right befo2e he had et 
Land by re- entry. Windham, Ik the Difleiſce makeall | 
years of the Land, whereof he is diſleiſed, it is a Wt 
Anderſon, It the Diſlſeiſee command one to enter ine 
and he doth accoꝛdingly, the ſame is good, * 4 f | 


: 


journed. Nt ! * 


Mich. 28 Eliz. In the Exch (hs "os 
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- CXCV. Payn's Cale, 
Writ 1 Errour was hꝛought by Payn, al 
Recoꝛds in the Rings-Bench, in the a 5 

upon a Judgment given in the Court of the Ekchem 

Queen, upon an A n of a Leale fo2 peng 

e to the Tiieen, One Errour was by 

whereas:the Iſſue wagjopned upon the Jntrulo 

ol the pzofits, and.ſo 12 matters put in 1 

found Payn guilty of the Intruſion; but 192 

2a {Ugo the p2olits, and lo the Uerdict do nat Ie s." 


5 
20 205 


— Payn's Cale. 5 


3 great matter of the Cale was upon this Point; 
cone. aifomation 18, That the Aſſignment to the Queen was, 
ne. the Intruſion 17 Mai, the Jnrollment of the Deed of 
at 18 Maii ; And ſo it appeared upon the Recoꝛd, that 
udn is ſuppoled to be done befoze that the Queen had 
tereſt in the Land in which the Intruſion is ſuppoſed, foꝛ 
aq as in the Queen betoze the Enrollment : Foꝛ the Queen 
\Cqpozation of State, of ſuch Pꝛerogative and Excellency, 
cannot give 02 take anJintereſt in Land without matter of 
and this Leaſe is a Chattel real, and an Jntereſt in Land. 
* che Inrollment, 1 H. 7. 30,31. 5 E. 4. 7. 7 E. 4. 16. But 
Chat if Leſlee fo2 years be Dutlawed, the Leaſe ſhall be 
Kg without Office, fo2 the Outlawry it (elf is a ſufficient 
to entitle the King unto it. the Queen makes a Leaſe 
ot Lands rendzing Rent, with a Clauſe, That if. the 
the behind, that the Leaſe ſhall ceaſe, if the Rent be not paid. 
agreed here in Dir Moile Finch's Caſe, That the Leſſee 
rhis ion, ſhall not be accounted an Intruder befoze 
theres but he ſhall be Accomptant to the Queen foꝛ 
s as Bapliff of his own wrong: but here we are charged 
uon. | t 
been doubt ed, It perſonal things are in the King without 
27 H.6. But now it is clear they are. As 35 E.3. Br. Pre- 
rz. The Utllein of the Ring purchaleth goods, the p2oper- 
rot is in the King without ſeizure ; and fo it is of all per- 
hattels, becauſe they are tranſitozy, 1 H. 7. 17. 4 H.7.1: 
bs. 26. And here it appeareth upon the Recozp , that 
Need of Alignment was delivered to Baton Clark, 
ky, at Weſtm. and that was Aſcenſion-day, and ſo non 
kcidicus}, and fo no Court there then holden, and then 
dDeed was not delivered in Court of Reco2d, and then 
llbered to him as a Judge, but as a pꝛivate perſon,although 
was delivered to the uſe. of the Queen. But in 37 H. 6. 
ume Opinion, That if ſuch a Deed be delivered in Court 
of the Barons; 02 be put into the Kings Coffers, that then 


ins, u the contrary 2 As to the firſt Exception, Jt is to be 
That in every plea where a Contempt is laid to the charge 
Deferdantz he ought firft to excuſe his Contempt: And 
A here the Exordium of the plea is, Quoad venire vi et ar- 
Equicquid! «Fin Contemptum Dominz Re ginz, necnon de 
ilketiore tranſgreſsione et Contemptum per ipſos ſuppoſit. 
ie in nullo eſt inde Culpabilis; And afterwards plead over? 
Aris in an Action ot Treſpalſe; And alſo upon the Statute 
Met Forcible Entry; und here the Iſſue upon the Con- 
Mhenſue the other Jſue ; F92 it the other Iſſue is found 
«3 Defendant; lo alſo ta this. As to. the other pojnt | 
Camoza — oꝛ ſpeak without weiten a 


Pays Calc, 8 


— — — — . ——— 2—ä—  —  —_— 


and the King being a Coꝛpoꝛation, and who eee 

tions, cannot take but by wuting of as high a — 

Recoꝛd: And we have here a Reco2d (as is granted by ti 

ſide) being enrolled 18 May, which was deuvered 16 Me 

beung once enrolled, it hath relation to the time of the 

i, c. to 16 May; And then Payn upon the whole matter 

Intruder 17 ! May: and an Inirudo? by his Entry dooy. doth 

auy thing ayainit the Queen; and therefoze the Im 

the Intruſion 1s, diverſis dicbus et vicibus intruſit; 

but one continued poſſeſſion; and therefoze every Anden 

his poſſeſſton, he is an Intrudoz- As to the delivery of t 

of Aſſignment upon the day of the Aſcenſion, luhich is u 

ridicus, that is not material. As 12 E. 4.8. by Pigot 

of Retom ofa Waits i. e. 4to die, falls upongs = 

enough, although no Court can then be holden but the 

ing, and the plea is not diſcontinued ; And this zolive 

Deed ot Aſſignment might be made out of Term there up 

day in the Term which is not dies Juridicus. TLontrarn, 

thing is of neceſſity to be done in the Term; ate > 

tween Fiſh and Brocket, of — — 7 

a man may acknowledg a Recogntzance M a Deep abe 

in the time of vacation, ec. 1 
Tanficld, As to the Intereſt, the Enrollment hathrelationy | 

as to the profits; Fo; Payn cannot be Intruder 7 May L 

tation, + i 
Popham, The Queens Attomey, When an Infamnatiazi - 

truſion and taking of the p2ofitss here erhibited, the d 

ought to juſtifie his entry; & if the Entry be-faund/ogaink] 

as his Entry is an Intruſion, then the illegal raking ofthe 

is found alſo. And he ſaid, That the Deed acknou 

[ vered to the Baron, is a Reco2d , although not e 

acknowledgment thereof in Court, oꝛ out of — 

mation upon a penal Law be erhibited to a — . 

quer out of Court, and afterwards another IAntamir er 

other Inkoꝛmation upon the ſame Statute fo2 the du U 

againſt the lame perſon, and that is erhibited in he C0 th 

fe the firſt; The firſt Jnfozmation ſhall be pee 4 

D-fenvant ſhall anſwer to that, and not to the other: 

hibiting the lame in Court, oꝛ out of Court, it is m t 

Andthe Aſſignment when it is enrolled, hath relation u 2 4 

knowledging of it. A Reverfion: is granted to one 

Remainder to the King; the particular Tenant att g 

King, the Remainder is not in the king by the Alti 25 

if the Deed be afterwards enrolled; it wal be dar i | 

Ring from the time of the Attoꝛnment: And che daing 

the benefit of all che mean p2ofits Aan 

ment. ALeaſe foz years is made by the * 

with aclauſe, . That it the Bent te not pain, d 


1 


Sir Toba 2 Sol br O 2 
Calc. | 


| 0 — the Rent is not paid 10 years; after an Dffice is found, 
pai Atl be anſwerevall the pzofits from the time of defauit 
tot themen. And although no Intruſton can be laid 
4 fopmativn' N yer per it; hall be good fo? the 18th 
mo, 14 
The. Judgmirit foz the Darenupon an Inſormation of 
ve Quod defendents, de Intruſione; tranſgreſſione, et 
bp ptædict : coin anturs SC Andatterwards, a Com- 
hal iſſue forth; koꝛ to enquire ot the Mean pꝛoũts, and 
Dekendant may ſhew this matter in taling ot — 
the Intruſion be at any time in the Information, it is 
tion to haue Judgment upon it: and in our Cale, the 
is laid b 801i C2; 7 the 
jiy Sollicito2, coꝛd warrants Judgment given 
7 poſſeſſion layd in the Queen, is ſufficient to this In. 
ki! And here ayn doth not anſwer the Ducens title, tut 
rh the Intruſion, And therefo2e he being wund Intruder 
; Judgement ought to be gien upon it. . op 
und the Intruſion generally, and ſpectally, 
nt be aſſignen toꝛ Errour ;; Gesbic, t 
erer doth: not 1ye, but Attaint : Fo? it any 'Errour 
| was in the Jury, and not in the Court, Which Manwood 


eld, As to the Caſe of Continuante of an Jntruſion, it is 
That every continuance ought to have a beginning; fo2 a 
whit th hath no beginning, cannot be continued; and here ts 
my inning : fox the beginning which is lad in the Informa- 
tended to be 17 May; and that cannot be cauſa qua 


T an Information be brought of an Intruſion, where 
— Is not any Recoꝛd ta pꝛove it, and the Jury ſind the 
you have a Wirit of Errour upon it? And every con- 
. ig an Intruſion. This Matter had been good 

5 pow Jury. Sed non habet locum hic, &c. 


— —  R 
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A Hill, 28ElL:z, In the Exchequer. 


"IT 
i KW? 


CX ov I. Sit Tobs Sauthwell O Caſe: ; 


4 . 732 

E [ol u Southwell of the County of . 7 uly, 16 Elizz * 
ea Conveyance of all his Lands to divers Feoffees and 
Res upon Condition, That they ſhould find him. and his 
lo many perſons in his haule, ec. pzefer his Daughters 
nage, pay his debts, cc. And ik there fell out at the years 
ne made by the Feoffees any ſurpluſage, that then 
Nat every ſuch year they ſhould anſwer ſuch ſurpluſage as 
remain in their hands unerpended of the Kents and 


Tot his ſaid Lands, with Clauſe of Revocation, cc. After- 
d 2 wards 


Hill. 28 Elz. In the 2 
Common Pleas. 


wards, the ſaid Conveyance being in n fo20es came me the Sun” 
x3 Eliz. concerning Recuſants: Apon which Sta le Sting 
Suuthwell was now Jndicted : Ind — — "_, 4 
ſion iſſuing aut ot the Exchequer ta the Sheriff of Lanc E 
of the Lands of the ſaid Sourhwell ; And although agait 4 
Conveyance it as given in Emnente, That after tar 
ance, the (aid Sir John Southwell had gr 
J. aws, and han taken Fines aun ames {02 4 
Jurours, charged to enquire,. would not ind, Thr 
John had any Lands, ct. And: by ſyecial & 
Queen, it was referred out of the Erchequer, toa 
of England, If the Landes ot the ſan Sir John S0 
. e 

? on great 
ſolved and (greed, That nachithſtanding that 
ſad Lands mer lyabie to the fd Statute Ind 
which againſt their — unto chem fag he 
their Gerd, vr: a; moceſſt was awarded ith 
of the ſata Caurt, 222 befae the Lad * 
the: S202 2 And fo? their (ai Cantem 
Were Wale tothe Flecr, andeach erred 


CXCVII. Hill. 28 Eliz. I che Cement 


12 a Wrix of Entry Ser Difrife, The Tenant ſaid, Th 
bout in demand is within the City 9 Loodon ; and that ey in 

City is antiqua Civitas 3 And that Ring Hen. 3. Cone: 

Civitatis predict. quod nan implacitentur de terxis et If 

ſuis, &c. extra muros Civitatis prædict; Auna! 

he himſeifis Civis London, &c. nd demanded? ment 

Witt: (Note, in the pleading before, the 

rectum tenentur intra Civitatem prædictam — Gan 

arm Civitatis predic. . And ta this tea, Exception ik 

becauſe that the Tenaut doth not ſhew befoze 

ſtome they ought to be impleaded. It was the Op 

whole Court, That the Tenant pught to have ſhewe 

Citizens fo2 their Lands ought to be impleaded in t 

& c. And the general woms in the ple; ſcil. Sd il 

teneatur intra Civitatem prædictam ſecundum Cont 

Civicatis pradict. did nat ſupply the defeit 4 

It — awerhed't the Court, That the Sar u 


— — 


The Lord Anderſon O 2s Cocket and robſtow' 8 
Caſe. 3 Caſe, 


e 


Mich. 29 Elis. In the Cms Pie 
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CXCVIII. The Lord A4zdeyſor's Cale. 


l ot Te Chief Fulce of the Common Ph „bought #7 

I Aion of Treſpaſſe breaking of his in t 

. ; — of the ſaid — 4 — pork —_ - 
Comminalty'of the laid 3 and en wed tes: 


gined to them by « whole Comer: 


the rn quem pe whe Cour he Conn 


is a Member, is moꝛe ancient than 
n ts demanded. Fo? the 
Clarks and Attozneys of this Court, ought to be here at- 


to do their Dffices and ſervices, as belongs unto them, 

lnot be impleaded, 2 compelle te inplead others elſe- 
then in this Court. And this Puiblledg was given to this 
re Ereetionof tt. And fuch was the Opi⸗ 
. Court. And as fo2 the Conuſans, it was de⸗ 


Mich. 29 El:z, In the Combini Pleas, 
CXCIX. Cocket and Robſfom Cafe. 


r Cocker, Thomas Andrews any A, his wife, K 2 M 119 
| | Aftionof Accompt i ton, and Declirtd K Ls as 
Non ed bythe hana o. Waſe, hap delivered 100 l. 2/7 
Detenda oo reougmine of the du Arthur und Anne, / Ne 202 
nt pleaded, Ne unqʒ Receiver pur acc t render : 
. 8 d Judgment was given, That 
id accompe 2 „ befoze Audito?s alſigned, 
9, That he had expend —— teol. in the Education 
N Archur und Anne, pore Ee ＋ Nr De- 


li Opt: po e ue. And upon 
was ſhewed al che inti "part, That hve Ne 
RES Wrirof . {af Rob- 
16 0 fo2 the Lan (ad 1 1k dil⸗ 
00 2 21 the a Robſton demanded 
wa the pop kn the lid. yo, {2 the 
x 4 2 Nas was allamed to him; ſo as 
dal not be received to demand allowance fo2 the ſaid 8. 
10 | vw the * of the ſaid Arthur out of the Accompt of 
loo 1 that was fully pzoved to the Jury. It was 
the Jury ſhould demean themſelves in their Uervic ? 
28 is That the Defendant had expended the whole 
Education of the ſai Arthur nd Anne. Any 2 

er 


Ti le? and Preſtons 8 | 
, Caſe. 


were ol Opinion, I the Defendant had erpended p part in the 4 , 
cation of the ſaid Anne only, pet the Jury oUght: to find fo t, 
Plaintiffs: Fo2 the Jfſue is entire upon the erpending of the 6g 
1001, in the Education of the ſaid Arthur and Ame; z-withoutly 
ing how much fo2 the laid Arthur, and how much fo? the lad Ave 
But Periam and Anderton, Juſtices, were clear tache g 
Wherefore they adviſed 25 —.— to Ne INK On 

£05 £ . bende 9k;the, N a 
to ſind it, and how And aktex che 4 —.— ö 
kendant, That g was expenbeD4Ec+ And Fon m 
And the Juſtices at the firſt doubteds Ii damages m begin 
an Accompt 2. But at length they received the Aae 
ner, de bene eſſe. Scoſg R. 2 Feta 
10 H. 6. 18. . . And the 
ne were given. 


Hill. 29 Flix. be Common 1 104: pro 
a * ne 4 
CC. dg and Foes Call, 


N an Action upon the Caſe by "Tooley pint, 


ſee, Mich, 29 Eliz. Reported in Leon. 1. Part, fo. 39 
ment was given foz the Plaintiff; And now upon * 
the Writ of Enquiry of Damages, It was — 5 io 
much as the Damages are exceſſive, viz. 200 that the 
de gratia would abztdg the damages: But the whole C 
agatult it; Fo2 that 191 55 Judges cannot — hi 


N 


and damage the Plaintiff hath ſutained, by the w; 

ing of the ſaid Fro at ebon but the Jury may wel 1 

of "Cuch matter: And as the Cale is here, the da 

incertain upon the Aſſumpſit: Iq; the Defendant amen, 

if he din not redeliver the ſaid Recognizance to the Pla 

him loool: ſo as the damages are reduced ti ty i 

p2omile of the Defendant himſelf, And by / in of * 

to you an Dbligation, to rebail the ſame to me ; LL 

one 101; R aha * 

Action ot Debt ko the 1ol. Con b. 

Anderſon, in the pzincipal Caſe, If he 2 fer dan 

Non Aſſumpſit, and the Jury had found the wann 

have given 10001. damages, wg! apes 0 . 
notwithſtanding that the Plaintiff could 


— one penny, and that by reaſon of 15 FE 
the Defendant, 1 


*. 4540 I " 4 


— 


— 3 2 5 Ky * ö ? da 

pinoham de Sqwire's 2 ; Rolts Calc, : 5 Farmer & Doringtos's 151 
Caſe. Caſe. 

| "> —— ai — — — — — —  — 


Hill, 29 Eliz, In the Common Pleas. 


CCI. Bingham and Squire's Caſe. 


bzought Debt upon an_Dbligation againſt Squire ; e G 


de Condition was, That if the ſaid Squire pꝛocure a Gant 
wnert Avoidance of the Arch-Qeaconrp. of Stafford, to be 
viathe ſaid Bingham, ſo that the ſaid Bingham at ſuch nert 
t may pzeſent, That then, æc. And the Caſe was, That 
wards by the means and endeavour of Squire, the Gꝛant of 
iert Avoidance was made to Bingham. But befoze the 
Voldante, the pzeſent Arch Deacon was created a Biſhop, 
nem K to the Queen: 
Ri med in this Caſe, hat the Condition was not per- 
and that by reaſon of theſe wozds, (So that Bingham may 
and-afterwards the Plaintiff had Judgment to reco- 


4 © 


[ 
” 
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Hill. 29 Eliz. In the Common Pleas. 
CCII. Kors Caſe. 


= 
ton 
in 


cat was; A Leaſe is made to two, durante vita ipſo- 
met alterius corum diutius vivent. abſqʒ imperitione Vaſti, 
vita ipſorum z The one ot them dyeth: Now although 

zived there was a difference between the Limitation of 

te, and of the Liberty, 4c.- fo the Limitation of the eſtate 

phe moze liberal; Yet it was agreed by the whole Court, 
Liberty runneth with the Estate, and ſhall envure as 


bt 


* Hill. 29 Eliz. In the Common-Pleas. 

Mu. Dif. 

C CCIII. Farmer and Dorington's Calc. 

1 1 don upon the Caſe f02 theſe wozds, I will rove Far- 
obe a perjured Knave. It was moved, The yp 
*Mionable.;-£2 it is not a meer affirmation. But atter 
ons, It was holden-by the whole Court, That upon 
en tion did well is. 
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Mich. 29 & 30 Eliz. In the Kings Bench. 


CCIV. Allen and Hills Caſe, 


De 995 1 an Ejectione Firme by Allen againſt Hill ofa houſe in 
hill in London; Upon Not guilty pleaded, The Jury 
this ſpecial matter; viz. That one Francis Beneſon wag 
the ſaid houſe in Fee; and 4 Eliz. deviſed the ſame to Az 
wife fo2 life, in full ſatisfaction of all her Thirds in Londa 
after her death, to Tho. Beneſon his Mother in Fee: Proviſy 
if Anne clearly (the woꝛds of the Aerdic᷑ are totaliter 
of London, ant dtvell in the C „that chen Ge cha 
Rent out of the ſaid Þouſe. And the Jury found kurt 
Francis dyed without Jfſue ; and that afterwards Thom 
Robert being his next heir; And that 14 Eliz. Anne clear þ 
ed out of London, and went to Melton in the County of Sul 
And that afterwards Robert befoze any Entry; releaſed une 
and afterwards again his Releaſe entred. It was am 
the Defendant, That by this Proviſo, and the departure of Ane 
out or London, the Freehold was not out ot her, and veſted in 
bert, befoze the entry of Robert; Fo2 ifit were out of Anne; th 
is ſhe but Tenant at ſufferance, to whom a Releaſe mane < 
enure ; And the wozds of the Till ars not, That her Ellate 
ceale. And here as the caſe is, Anne cannot be Tenant 4 
rance to him in the Remainder; betwirt whom and her 
not any pꝛibity. See 18 E.4. 25,26. Tenant fo2 the tem 
life of another, the Remainder over in Fee, Ceſtuy que 
The Tenant remained Tenant untili he in the Rem 
upon him. And ſo in our Caſe, although Anne hath aan 
parted out of London, & c. pet the Freehold of the hau e 
tinue in her, untill the Entry of Robert, and then the Ren 
to her is good. Allo the Bꝛeach of the Condition 1s 105 
found; Fo the Þ2oviſo is, If ſhe clearly depart out of Lexa 
it doth not ſtay there) and dwell in the Country, &c. * 
is found, T jat ſhe clearly departed out of London; WE 
not found, that ſhe dwelt in the Country, cc. but only tha 1 


to Melton; but ſhe ought to do both bekoze her Eſtate 
It was argued by Towle fo2 the Plaintiff, That the 
ought to be found guilty of the Ejeament ; Fd it is (nh! 
the Defendant entred befoze the Commandment al n 
they have not found, that Anne was alive. 
Fenner, Juſtice, The ſame is well enoaßd een n 
den, 18 Eli. in this Court; foz although her life be nat inn 
it ſhall be intended, that che mas alive : Foz the Jurz din in 
of it; and the Concluſion of the Uervic is, That if if. 98 
tothe Court that his Entry islawful, Then the Denn 
not tufity. So as the doubt of the Jury is only upon 95M 
Which Wray, Conceſsit. 


_ Cadee and Olivers 5 


Caſe. 


——H— — — — 


— — — 


Gy, Juſtice, If one Oevileth Lands to one fo? life, upon 
ton, That his Eſtate thall ceale (which is all one with the 
n Barr), and atter the bzeach of the Condition he continu⸗ 
jnpoſſeſſion, he is not Tenant fo2 like, but Tenant at ſufte- 


Way, Chief Juſtice; Tenant fo? the life of another continues 
ion after the death of Ceſtuy que vie, he hath not any 
wild remaining in him; fo2 ik he dyeth, nothing dilcends. And 
it lately adjudged by all the Juſtices of England, upon a 
unte had between them: And the Book of 18 E. 4. is not 
is Which Gawdy, Juſtice, conceſsit. Sce 35 H. 8. 57. acc. 
| Tab That the ſame ſhall be as a Limitatton by which the 
Whhail ceaſe without an Entry. And here in this Cale, be- 
Sites have not found, That Anne had dwelt in the Country, 

whzeach of the Condition in the Caſe. And afterwards, 

(viſe gf the whole Court, Judgment was given fo2 the 
Want, Quod qucrens nihil Capiat per Billam. 


Mich. 29 & 30 Elix. In the Kings Bench. 
C CV. Cadee and Olwer's Caſe. 


MEjedione Firme by Cadee againſt Oliver, of a Þouſe in 7 == 4 
born, & c. The Caſe was, The Loꝛd Mountjoy, and the La- hol 7 
lwherine his wife, ſeiſed of the ſaid houle, and of other Lands 7 5” 
ln the right ol the wife ; 6 Eliz. acknowledged a Statute- 

df 12001. to Sir Lyonel Duckett: Afterwatds, 9 Eliz. 
ILod Mountjoy and his ſaid wife Leaſed the ſatd Hotiſe to 
8 (02 21 years; And afterwards by Indenture, 11 Eliz. 
Wed the ſame to Sir Tho. Cotton fo 99 years, to begin at 
Amas Laſt paſt 2 12 Eliz. Sir Lyonel Duckett extended his 
; and the Land ertended was delivered to him at 53 1. 
annum; who held the lame untill 22 Eliz: Anno 23 Eliz. 
NMountjoy and his wife levied a Fine td Perry, to the uſe 
by and his heirs: 27 Eliz. Sir Thomas Cotton not being 
Nad, granted omnia tunc bona er catalla ſua, to Robert 
pn: 28 Eliz.the Lady Mountjoy Dyed. Mich. 29 Eliz. 
we to Hoskins expired: Perry entred, and Leaſed the houſe 
i the Defendant fo2 21 years ; And afterwards, Robert 
ated, and Leaſed the houſe, cc. to the Plaintiff, It was 
ded by Brantingham; & argued by him, I this Leaſe fo2 99 3 
Ach was made to begin after the Leaſe made to Hoskins, c“ # 5©, 
war ta Robert Cotton by the woꝛds afozeſaid? But the 
ed him from arguing of that point; fo2 it was holden, 
#Paued, notwithſtanding the wozd tunc. Another matter 

[=P him, was, becauſe at the time of the Gant, the Lands 

[ ent, and ſo the ſaid Sir Thomas Cotton had but a poli- 

usnetoze the ſald Gant, =_ during the 3 


Cadee and * e 


Caſe. 
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good: And he argued, That it was; fo2 it is moze than ah " 


pollibility, fo2 it is an 4ntereſt veſted: And in ſome Caſey 


- bility may be granted. As 19 H. 6. 2. The King gran 
J2io2z, That when any Tenth is granted to the King by tho 


gy, his houſe ſhall be diſcharged of it. xc. And 19 E. 2, A 
224. The Lozd grants to his Tenanr, That ik he d 


within age, that ſuch heir ſhall not be in Ward. So 21 4 


G2ant unto an Abbot to be diſcharged of the Colleg 
Tenths when it ſhall be granted by the Clergy. It hath h 
jected, That the Term to2 99 years ts ſulpended, ther 
cannot be granted during the ſuſpenſion. But the lame 


1 
h 


„ 


foz, a thing ſulgended be granted: As 15 E. Dy 


Husband and Wife Joynt-Tenants of Lands in Fee, The 
having a Rent out of it in Fee,giveth the Rent to the hug 

his heirs ; now the husband Oeviſeth the laid Rent, ani! 
the ſame ts a good Devile, notwithſtanding the (tifpention 
he cited the Caſes, 16 E. 3. Quid juris clamat, 22, Aud % 
ibid. 31. A Leaſe is made to one fo2 life; and if he dpeth 


20 years, that his Executoꝛs and Afligns ſhall hold the 


till the expiration of the 20 pears, the (aid Intereſt maybe g 
ed. Which Wray, Chief Juſtice, denyed. * See Gravemys £ 


3 & 4 Ma. Dyer, 150. ſuch Jntereſt is void. Jt was furt 


ved by him, and argued, Jf the Conuſee of the Fine might 


the Leaſe made to Str Thomas Cotton? And he laid, Þ 
not; fo2 he is in under the Leflozs, So is 34 E. 1. Recol 
value, 36. [ee the Caſe there, And here, although the 
the death ol her husband may affirm, oz diſaffirm the Leah 
Election; pet this Election is not transterred to the En 
the Fine; but the Conuſee ſhall be bound by the X 
8. Dyer, 51, As Tenant in tail makes a Leaſe fo2 pears 
ranted by the Statute, and dyeth, the Jflue alieneth the! 
Fine, befoze affirmation oz viſaffirmation of the Lealeb 
ance 02 Entry, the Conuſee cannot avoid this Leaſe; 2 | 
berty is not transferred, Thich Gawdy, Juſtice, conceslts 
Election cannot be transferred over to the p2ejudic . 
perſon. As ifa Rent de novo be granted to the Father u; 
dyeth betoze Election, the heir cannot make it an anmuteen 
the Oower of the wife, quod Curia conceſsir. It Was ob 
by Brantingham, It the Leſſee might enter upon ta 
the Statute after his Extent expired, without (ity Wy 
facias: But the Court diſcharged him from arguing r 
fo2 that by the Death of the Lady Mountjoy, the ©u 
vold ; and therefoze the Feoffee oꝛ Conuſee might aum 
try: And ſo Wray, Chief Juſtice, faid, it had been W3 
the Court of Common Pleas. At another day, the K 
gued by Stephens on the part of the Plaintiff ; who Jah 
Ertent by computation of time accowing to the vals 
was extended, is not yet ſatisfiev : The Gerdiu han 
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Caſe. 


ee continued untill 22 Eli. but doth not ſay, that it was 


red and ended. And J conceive allo, that this Extent 


aot evict the Jntereſt of Sir Thomas Cotton, 02 turn it into a 


ity ; The extent is Quouſq; leventur denarii; but yet a Li- 
n of time is in Law underſtood, although by a Caſualty 


time may be abꝛidged 02 extended. TIyich fee, 15 H.7.16. 


x, Uhere a man is bounden by Statute to pay 40 l, and 


nulee ſueth Execution upon it, and the Land ertended is 


4 
7 
4 : 

. 


10 l. per annum: now it ſhall be intended, by a common 


that in 4. years the party may be ſatisfied ; and therefoꝛe 


4, years the Conuſoꝛ ſhall have a Scire tacias : fo upon 


ter it is a Leaſe fo2 4. years. So 7 H.7.12. by Keble to 
we purpoſe. And 15 E.4.5. by Brian; fo2 the Law ſhall not 
I caſualty without alledging of it; fo2 the ſame ſhall not 
imagination. And therefoze, If the Conuſo2 will have the 
uithin the Term, he ought to alledg, That the Conuſee 


vie the duty by an extraoꝛdinary Caſualty, and ſhew it 
And ſo where the Conuſoꝛ ſueth a Scire facias, and the 


wee will hold the Land over, he ought erpꝛeſly to ſurmiſe 
ttraodinary occaſion wherefoze he could not levp the duty 
e Land within the Term: TUhich ſee by Brian, 15 E. 4.5. 
E. 3. The Conulee of a Statute after extent makety a 
2 3, pears; pet it may be that the duty ſhall be levied 


te peur; but if it be ſo; then a Scire facias ſhall iſſue fozth 
the Conuſee, and not againſt the Leſſee; fo2 the Law in- 


that the whole eſtate of the Conuſee is not granted, but that 


a Reverſion in him; but if he hath granted his whole 
then a Scire facias ſhall iſſue fozth againſt the Gzantee. So 
yough that this extent in our Caſe would continue by com⸗ 

of time fo2 ſome of the years of the Term granted to 
mas Cotton: pet it is intended, that the extent did run 


W was determined betoꝛe the expiration of Sir Thomas Cot- 


tm; fo as, notwithſtanding that, Sir Thomas Cotton hath 


eſtleft in him which he may grant. It will be Objected, 


Ait be ſaid an Eſtate fo2 years, when as he might hold 
gers? As to that; ſuch an Jntereſt may be put off in di⸗ 


Tales; ds, 15 H. 7. A man grants to another the third 


ce ot ſuch a Church, and dyeth ſeiſed, his wife is endowed 
hach, che ſhall have the third Avoidance, and the Gꝛantee 
the 4th Avoidance, and fo per talem inter venientem occa- 


de benefit ſhall be delayed; and ſo here in our caſe: And 


. 


uae by Extent being prima fac ie certain, fo as it cannot 
nent ſurmount the Term of Sir Tho. Cotton, as it ap- 
Non the Extent ; and the eſtate ſhall be taken to continue 
to the extent of the years, and then a certain Intereſt 
mam Sir Thomas Cotton, which he may grant over, which 
2Miflity, but rather a Reverſion: So, and to ſuch pur · 
7H. 5. 3. & 4. It the eldeft ſon entreth after 


75 li 8 This Father, and afterwards his mother recovereth 


K 2 Dower, 


— 
— 
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Dower, that ſhall take away the poſſeſſio fratris; but if them 
maketha Leaſe fo2 life, and the wite recovereth Dower ; x 
Leſſee, there ſhall be poſſcſſio fratris, fo2 a Reverſion doth mz 
in the Leſſee, notwithſtanding the eviction of the eſtate f ban 
And 7 H. 6. 2. there it is holden by Godderd and Strange, 
where the Term of the wife was extended upon the 
of the husband, who dyed, the wife ſhall have the relidue * 
Term, and avoid the extent as to her Term, which mon 
all the Term is not 2awn to the Conuſee by the Extent u 
an Intereſt doth remain in the Leſſee notwithſtanding chat, 2 
ſee by Seton, 29 Aſs. 64. If Leſlee fo2 life Lealeth to hun it: 
' Reverſion fo2 life, yet he hath a Reverſion in him, And z 
A. is bound by Statute to B; and his Land ag porn 
it: C. recovers agafnit B. in Debt, and the Land 
him upon the Statute, is now extended by Elegit; Am 
eſtate to the Conulee, it is no ſurrender ; m_ 
hath an Intereſt. And ſo in our Cale, an Intereſt pothr 
Sir Thomas Cotton, notwithſtanding the Ertentt A. 
Leaſe fo2 years to begin at a day to come, and befo2e the 
is dilſeiſed ; The Leſſee notwithſtanding this Difleiſit 
his Intereſt, fo2 he never was in poſſeſſion, and e 
not be turned into a Right. 

As to the ſecond Joint, Jf Robert Cotton may enter wi 
time of the Extent, without a'Scire facias: und that re 
this point; Tf this Leaſe ſhall. beſubjec to the Extent? 
ceive clearly, that it ſhall not. It hath been ſaid; That ou 
is not good: But J conceive it without queſtton, — 
is good enough; Fo2 it is made by the husband and! 
wife after the death of her husband by Acceptance of 
might affirm the Leaſe : But the Statute is the aa ol the 
alone; therefoze the Conuſee of the Fine ſhall not 
Leaſe, fo2 it is but voidable. So the Ring grants 
rante bene placito, andafterwards grants the Revetſion ov 
Patentee ſhall not avoid the Eſtate ; But if this Leule in 
made by the husband only, it had been void, — 
of the Fine ſhould avoid it; as it was lately adj 
and Tuomas gs Caſe. And J conceive, That if 
knowledgetha Statute, and afterwards makes aL 
to the Statute of 32 H.8. and dyeth, the Leſfee'fl 
Land ſubject to the Statute, l then the Rent ſhown 
to the Iſſue in tail during the Statute, which is! 
of 32 H.8. And ſee alſo, 8 Eltz. Dyer, 252. The 
Oonative Chappell leaſed fo2 99 years, which: Jas 
the . — e = of the z 
appendant to a Mannoꝛ, w was ſeiſep i 
wardshe had Iſſue, and dyed ; The Statute t 
eth; after the death of 1 the Bl 
Leaſe. And in our Caſe, after the Coverture, le 
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je ue, and then he chall avoid the Statute ertended upon it: 
, then there needeth not any Scire facias; as the flue in 
gimay enter upon the Conuſee of a Statute acknowledged vy 
her; Foz if Execution had been ſued againſt the Juue in 
had been a Diſſeiſin. And ſee 2 R. 3. 7. Chat in ſuch caſe, 
5 o her heirs, may enter upon the Conuſee ; And by Con- 
ice, the Conuſee who ts in by her, ec. 
contrary ; J conceive, that this Gant of this Leaſe by 


bot, 


omas Cotton to his ſon, is not good ; fo? it is but a poſſibi⸗ ee 4 s 

jaw no Jntereſt : J agree all the Caſes which have been put 
ws fo: Law, but they cannot be applyed to this Caſe ; Che 
Win 7 H. 6. 2. is, That if the Term of the wife be extended up-' 


s tatute of the husband, that the wife ſhall have the reſidue 
the death of the husband; but it doth not ſay, that the wife 
rhusband may grant it during the Extena; which is the mat- 
n Queſtion. And J conceive, That Sir Thomas Cotton 
ſlut a poſſibility ; fo2 the Conuſee upon the Ertent hath but 
tan Intereſt : And although it may be by ſome means re- 
s certainty in the Chancery, where the Coſts and Dama⸗ 

[beaſſeſſed ; yet untill it be reduced to a certainty, it can- 
granted. And therefoze it is clear, That if J have a Term 
wars in Lands, and grant it unto another untill he hath le- 
vol, and all his Coſts of ſuit fo2 it, by this Gant all the In- „ 
the Term is in the Gzantee, and nothing is in me, but a © he 
p. And fo it was holden in the Common Pleas by the Loꝛd mY 
, the day when he was made Chief Juſtice there; At 
lime, this Caſe was put; Lands of the yearly value of 20 l. 
to one untill he hath levied 100 l; And the matter was, 
fate the Gzantee hath * And it was holden, That if Li⸗ 
not made, that he hath but an eſtate at Till, fo2 the pꝛo⸗ 
we Lands are incertain, the one year moꝛe, and the other 
We: and Bromley, Lozd Chancelioꝛ was then of the fame 
Then, if in caſe of a Leaſe it be lo, it ſhall alfo be fo in 
aCrtent ; and in both the Caſes, the whole Intereſt is 
ve parties. And 19 Eliz. the Cale was in this Court, 
are to2 years deviſed his Term to his Executoꝛs fo? the 
ter his Debts and Legacies ; and after the payment of 
Wereſidue of the years he deviſed to his ſon : The Execu⸗ 
a, which is an aſſent to the remainder ; he in the remain- 
mes his Tntereſt : And it was holden votd, becauſe it was 
(bility, and ſo incertain: and although it might be redu⸗ 
NCertainty afterwards, vet the ſame is not fufficient ; fo2 it 
e reduced to a certainty at the time ot the grant. And 
a this Court the Caſe was, That Land was given to the 
Num wife, and to the heirs of the husband; the husband 
Leal Mears; and dyeth ; the wife enters, and enter- 
With the Lefſee : And it was moved, It the Jntereſt ofthe 
88 enter marriage, was extina:? And it was r 
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it was not; fo2 it was but a poſſibility, and not an Intereſt, quod 
fuit conceſſum per totam Curiam, And it᷑ a poſſibility cannot hy it 
ting, then it cannot be granted. And he denyed the Caſe Pit b 
Stephens, Where a man ſeiled of Lands, lealeth the ſame fai 
to begin at a day to come, and afterwards befoze the dap, thely; 
ſo2 is diſleiſed; now during that Diſleiſin, the Gꝛantee 
ter fo2 his future Jntereſt ; Foz the Feeſimple being turnam 
a Right; lo allo ſhall be the Interett. And that is pꝛobed iy 
lamore's Caſe, A Feoffment in Fee was made tothe uſe of & 
life, and afterwards to the uſe of C. fo2 life, and afterwardgwy 
uſe of D. in Fee; and afterwards A. enteoffed a ſtranger 
notice ofthe uſe ; The lame doth take away all the other 
and the ſaid Feotfee although he had notice of the ule, yeth 
not be ſeiſed to the firſt uſe, fo2 the eſtate out of which then 
do ariſe, is taken away; and then alſo the uſes. And he ſaid 
That the Leaſe made to Sir Thomas Cotton is not good 
was made, 11 Eliz. And it is found by QCerdict, That x0 Elk 
Writ of Extent iſſued foꝛth upon the Statute, then was the 
in the hands ok, cc. during which time, the Lozd Mountjoy 
wife could not make the Leaſe afozeſaid to the ſaid Sir f 
Cotton. And as to that, ſee 5 E. 3. Retorn of the Sheriff, gg 
the Caſe of 3 E.6. Dyer, 67. Stringfellow's Caſe. Then an 
the Leaſe to Str Thomas Cotton, yet the Leſſee cannot put du 
Conuſee without a Scire facias; fo2 the Conuſee is in by 
of Recozd. Alſo here, this Leaſe made by the husband ag 
without any Rent reſerved, is utterly void, and then the Une 
ſhail take advantage of it, 9 H.7. 24. 18 E. 4. 2. Ind ln 
ruled in the Caſe of Senior: puero, in the caſe of an En 
lee 7 Eliz. Dyer,239. Where the Pꝛovoſt of Wells being 
impcrſonee of the Patronage of W,. leaſed the Tythe ſo; 5c 
rendzing Rent, which was confirmed by the Dean and GW 
but not by the Patron and Oꝛdinary: And after warde z 
Parliament, the Pꝛovoſtry was united to the Deanerpeun 
vacare contigerit; The Movoſt dyed, the Dean accepier 
Rent; The ſame ſhall not bind the Church, fo the Kent 
as it is of a Parſon, oꝛ Pꝛebend, c. and ſo the Dean ia 
vantage of it, although not pꝛivy to it. Sce 16 Elz. 
Lands given to a Parſon and his Succeſſo2s fo2 to ſind 
he lealeth the ſame foz life; Che Rent is ſo implopen zem 
The Incumbent dyeth, The Succeſſoz accepteth the en 
Ring grants it over, The Patentee ſhall avoid the Len 
Succeſlo2 might have done befoze the Statute, if he 
cepted. the Rent: but the acceptance befoze the Aan 
bind the Succeſſoꝛ, fo2 that it was but a voidable Lear. 
Cale between Harvie and Thomas, which hath been put an 
ſide,ſerves to our purpoſe, fo2 there the Conuſee (hal awe 
in Law which is void, and here, in the Pzincipal Cale em 
void; - fo2 that no Rent is reſerved upon it, bers 
was adjourned, | 
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abs Ciſe. : The Archbiſhop of York, 
: and Mortos's Caſe, 


— 


Aich. 29 & 30 Elz, In the Kings Bench, 
C CVI. Beadle's Caſe. 


he Cale was, That A. Lealed to B. certain Lands fo2 401; 5 , 11 
annum; And a ſtranger Covenanted with A, That B. 
25 him 40 l. fo2 the Farm and Occupation of the ſaid 
| "an Action of Covenant; The Defendant 
" Thar befoze the day of payment, the Plaintiff put the ſaid 
xt 12 Farm: It was moved by Godfrey, That the ſame is 
02 this is a Collateral fum,and not toꝛ Rent iſſuing out 
Land: Allo, the Defendant is a ſtranger to the Contra fo2 
n. But the Opinton of the whole Court was clear to the 
275 the D ant hath Covenanted, That the Leſſee 
HE Id Farm and Occupation 40l ; foas it is as a 
| and here is Quid Pro quo, and here the 
ration upon which the Eobenmt is conceived, ſcil. the 
A «dope pon of it, is taken away by the Act of the 
qv 3 atid therefoze the plea is good, and the Actiou 


1 o 6 « 


Paſch.' 29 Elz. In the Combdcn Pleas. 
te y II. The Archbiſhop of York, and Morton's Caſe. 


r archbichop of York recovered in an Aſsiſe of Novel Diſſci- > S 
U, againſt one Morton, befoze the Juſtices of Afſize ; upon 
Woinent, Morton bzotght a Writ of Errour, retoznable 
Juſtices ofthe Common Pleas; And after many Botions 
Parr, it was ad judged, That a Writ of Errour upon fuch 
at doth not lye in the ſaud Court. CAbich fre $ Eliz. Dyer, 
& 38 N. B. 22. e. That upon Erroneous Judgment gi- 
455 Bench in Ireland, Errour ſhall be in the Kings 
land, 15 E. z. Errour; 72, And Fenner, who was of 
the Archbiſhop op, demanded of the Court, Hom, and in 
Mater the Recoꝛd ſhall be ſent back to the Juffices of Aſſizc, 
he lad Archbiſhop might have Execution? To which the 
red, That the ſureſt way is to have a Certiorari out 
| Chancery inta the Common Pleas directed to the Judges 
nd then out of the Chancery by a Mittimus to the Juſtices 
But Fenner made a doubt to take ſuch Courſe to; ſuch 
ng Then Anderſon, Chief Juſtice, lad, Sue Execu⸗ 
b Te ſald e fo2 in as much as the Recoꝛd came be- 
0 Errour, it ſhall alſo be removed and ſent back 

lot was done. 


Hill. 


160 The Queen and Hur Jeton 5 3 3 Beckmith's Caf — 
Calc. 


w * , — 
Hill. 29 Eliz. In the Kings Bench. 


CCVIII. The Quccn and Hurleſtons Caſe, 


He Queen bought a Scirc facias againſt Hurleſton, to l 
2 Jen 19h 1 ohat made to him of the Conſtableſhip of lien p 


Judgment was given to2 the Queen; Aud now Luton 

a Writ of Errour agathſt the Queen in the Kt 5 Bench. 

was moved by Gawdy, Set jeaut, That the.CUNit din not 

the manner, koꝛ that he ought firſt to have ſuedto the T 

Petition. Sce 22 E. 3.3. & 23,E:3. Fitz. Errour, 9...Jtth 

recover by an Erronjous Judgitient, a Wri fs | i Al 
ratia 


I > 3-4-3 WM 


granted upon ſuch a Recovety, finc * 
laid, That in Cheſter, they have Courts of Cc on Pleas, 
Bench, Exchequer, and U W And that ik Judgment en 
be given in the Chancery at Weſtminſter, be annot, be ke 
but by Parliament; andſo it is at an Erronious Jubgin 
in the Chancery at Cheſter. Alſp he ſaid, ey b 

in Loadon, That within one moneth yep 


the 5. Poꝛts, cannot be reverſed in the Kings Bench; but itt 
verſable in the Court of the Guardian of the 5. . 1 
Clench, Pete both the parties claim by the 
there needeth no Petition; foz, valeat qui valere poterit, it 
pꝛejudice to the Queen, 
Cook, There needs no Petition here, fo2 the 1 
bath ſubſcribed our Tait of Errour. 
Egerton, Sollicitoꝛ General, Jt was the. Cale of os, 
who was to reverſe a Fine levied during her 4 I. 
pꝛoceedings were ſtayed, becauſe ſhe had not ſued to 
Petition. See the Caſe of 24 E. 3. 35. the Caſe of vil 
larby, who ſued to reverſe a Judgment given againſt hit 
of Conſpiracy in the Eyre of Derbie; and there it WT 
Thorp, Tuftice, Thathe mul ür ſue to the King by 25 
Wray, An Outlawry map be reverſed by bzinging a Y! 
rour, without ſuing Petition to the King. 


Hill. 2 9 El:z, In the Common Pleas. 
Feix. Wasn Cale... © 


Re. Beckwith by Indenture Tripartite, between in 
part; William Vavaſour, Francis Slingsby, Ax 
liſter of 5 of the ſecond part; George Harvy , nf ö 
wite of the ſaid George, (the ſaid Frances 11 
ſiſters of the ſaid R — of the third part; 
aloꝛeſaid William We, and Frances Vavaſour hls 


Trung and Aſhburnhazy's 2 


le. 


— —— 
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qwith the afozefaid George And Frances, et cum quolibet et qua- 
4corum; That the ſald Roger at the ſealing aud delivery of the 
£1 venture, was lawfully and ſolely ſeiſed of the Recozy of 
aingfcer in the County of York,diſcharged of ail Jncumbeances; 
rants Vavaſour took to wife Frances Slingsby ; And note, That 
ſame Jndenture, Roger Beckwith Tonvepen the ſaid Reco: 
the ſaid Francis Vavalour ; Francis Slingsby and Frances his 
ht an Action of Covenant againſt the ſaid Roger Beck- 
and aſſigned the Bꝛeach in this, That the ſaid Roger was 
Med ofthe ſaidRecozy, And Note, That the Plaintiff ve⸗ 
wok an Jndenture bearing date at the Caftle of York ; And 
the bzeach of the Covenant, they were at Aſſue; which was 
wor the Plarntiff, and damages aflefſed, and Judgment gi⸗ 
uche Plaintiff, And Note; That the Venire facias was, de 
ir Caſtri de York. And upan that Judgment, a Writ of 
Tat was wought in the Exchequer upon the now Statute 5 
urwas afſigned,becauſe all the Covenanters ought to have 
Wot che Action of Covenant, notwithſtanding thoſe wozys, 
Molibet, er cum qualibet; which wazds du nat make the Co- 
tobe ſeverall: And fo2 that cauſe, the Judgment was Re- 
W. Another Errour was aſlſigned, becauſe the Iſſue is not 
dal tryed; Fo2 the Iſſue is upon the ſeiſiu ot the Recozy 
effect; in which cale, the Venire facias ought to have been de 
2 


ae de Aldingfleet. And of that Opinion was Manwood und 
Mea, Jultices,. 
* Hill. 29 Eliz. In the Common Pleas; 
1 q C CX: mung and aſchurnbam s Calc: 
Aan Action of Debt bought by the Adwiniſtrato?s of Young 
Maſt Achburnham; The Defendant pleaded, Nihil deber : 
te Enqueft was taken by default. And upon the Evidence 
An the Plaintiff, the Cale appeared ta be this, That the ſaid 
Ws was au Junhalder in a great Town in the County of Suſſex 
Mr the Seſsions uſed to be holden; And that the Defendant 
ua Gentleman of Quality in the Cauntry there; And he, in go⸗ 
Alot} —— uſed 4 lodg in 2 houſe aFthe oy 5 — 
wer his lodging and his dyet for himtelf, his ſervants; an 
_ | { Upon which, the Debt in demand grew; but the fam 
© We 9 not at any piſce in certain with the Detendaͤnt, noꝛ was 
unt any agreement made betwirt them foꝛ the fame. Jt was 
Kuderſon; Cchlof Juſtice,,That upan that matter, an Action 
de 288 Aid there toe afterwards, che Jury gave a 


: 


Calc. . Caſe 
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ducceſſors. And by Periam and Windham, 
a 11 


Hill. 29 Eliz. In the Comm on- Pleas. 


CCXI. Heidon and Iberave's Caſe. 

VWrit of Right was bzought by Heidon againſt Ibgraßez 
A he demanded the third part of 40 Acres of Land mi 
County of Hertford; and they were at Iſſue upon the meerk 
Upon which the Grand Aſſize appeared ; And firſt the 4, ni 
were ſpecially ſwozn,to ſay upon their Oath, Whether the T1 
hath better right to hold the Land, than the Demandant to den 
it. And afterwards, the reſt of the Jurours were ſwonn geng 
Demandant 92 the Tenant ſhould firſt begin ta gine E 
And at the laſt, it was Ruled by the Court, That the Tang 
ſhould begin, becauſe he is in the affirmative. And it was {ah 
Periam, Juſtice, Chat fo it was late adjudged in the Caſe 
Noell and Watts; And upon theWEvivence, the!Caſe mas 
king Hen. the gh byhis Letters Patents gave to the De 


dant the Manno ol New -Hall, ud all the Lunds in the Te 
and Occupation ot ohn WWhitton, befoze demiſed to John 


in the Pariſh ol Watford; And the truth was, That then 
Acres, whereof. now the third part was in demand, were 
Occupation of the fatd John Whitton, but were never dem 
Johnſon, no in the Partſh of Watford: And by the clear Tn 
of the Court, The ſaid 40 Acres did not paſſe ; fo2 the cite 
ces of the Deed are not true; ſcil. the Demile tu Johnſon, Wi 
being in the Pariſh of Watford; but both were falſe. Bur 


ſatd Land had had ar eſpecial name in the Letters Patents, il 
it had been well enough, notwithſtanding the miſpaiſionin em 
And by Anderſon, Jf upon the particular it had appeared, au 


4 
Demandant had paid his money fo2 the ſatd 40 Acres 


« 


ture they had paſſed. 3 1109 0 
Hill. 29 Eliz, In the Conti FROG ul 
CCXII. The Dean of Gloucefler Caſc. 1% 


1 
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oe Dean and Chapter of Glowceſter brought a Wait wy 0 | 


againſt the Biſhap ol Glouceſter, upon the Htatute® 338 


Of Partition: And it was moved, That upon the oa 
tute, that the Artion din not iye in this Caſe; foz,the Mm 
not extend but ta Eftates in Aapnt-Tenanch, of in Tam 


Laids whereof: ſuch Joynt-Tenants oꝛ Cenants in Ci 
ſeiſed in their own - alſo it is further (ald,; WW 
ſuch Joynt-Tenant, oꝛ Tenant in Common, and * 
bave Aide to deraigne the warranty; without ſpeaking 9% | 


\ 
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Heidlon and Igra de 8 £3 The Dean of Glouceſter's 
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Hare and Mel er 8 5 3 Chewerton s 
Calc. Calc, 


— 3 
ah not pve. But Anderſon ſeemed to be of a contrary Dpt- 
pil 


Hill. 29 El:z, In the Common Pleas, 


CC XIII. Hare and Mellers Caſc. 


ugh Hare of the Inner-Temple bꝛought an Action upon the 

Caſe ugainſt Philip Mellers, and declared, That the ſaid 

t had exhibited to the Queen a ſcandalous Bill agatnſt 

j gintiff, charging the laid Hugh to have recovered againſt the 

delt * 4001, by Foꝛgery, J2erjury, and Foꝛſwearing and 

And allo that he had publiſhed the matter of the ſaid 
Wein. &c. It was ſaid by the Court, That the exhibit- 

he Bill to the Queen, is not in it ſelt any cauſe of Action ; 


Aa, N 


Queen is the Dead and Fountain of Juſtice, and therefoze 


apfull fo2 all her Subjects to reſo2t to her to make their com- 
But if a ſubject after the Bill once erhtbited, will di⸗ 
matter compaiſed in it, to the diſgrace and diſcredit of the 
hintended the ſame is a good cauſe of Actton, And ſo was 
ol Dir John Conway, who upon ſuch matter dtd recover, 
o the woꝛds themſelves, Jt ſeemed to the Court, That 
not Actionable ; Fo2 it is not expꝛeſly ſhewed, That the 
f had uſed Perjury, Fozgery,#c. And it map be, that the 
1ep,02 Sollicito2 in the Cauſe, hath uſed ſuch indir en means, 
antiff not knowing it; and in ſuch caſe the Plaintiſf hath 
ted by Fozgery,tc: and yet without repꝛoach: And by per- 
le could not recover, fo2 he could not be ſwozn in his own 
And Stanhops Cale was remembredby the Court; which 
{Tha Edward . | Stanhope of Grays-Inne bzought an Action up- 
Caſe againſt one who had Repozted, That the ſald 38 
ge had gained his Living by ſwearing and fozfwearing ; And 
| K pinie of the Court, The Action did not lye; fo2 thole 
vo not ſet fozth any actuall toꝛſwearing in the perſon of the 
17 be in an Action depending between the 
intifa that another ſtranger p2oducedas a TUtit- 
fade a falſe Oath, without any p2ocurement 02 pzactice 
yo intiff; in which Cale, it might be, that the Phaneiff 
ted by ſuch wearing. 


Hill. 29 Eliz. In the Common Pleas. 


{©TCXIV. Chevertos 0 Cale,” P 


N E Ode bꝛought a Mare Impedir, and Counted, 
— of the moyety of the Church ol D; that 
qualibet prima vice ; and that J. S. is ſeiſed 


Ke movery chat ls * To pꝛeſent qualiber ſecunda 


vice 


Edmonds Calc. 85 Farrington and Fleetwood's 


Caſe. 


vice;&c. And Exception was taken to the Count, Seas 


was not ſhewed how the ſpeciall Intereſt did begin; ſcil. 25 15 


ſcription, Compoſition, oꝛ other wiſe; fo2 it is clearly againſt am 


mon Right, and therefoze that ought to be ſhewed, See Dy 
13 Eliz, 229. 


Mich. 29 Eliz. In the Common Pleas, 


CCXV. Edmonds Cale. 


That the Defendant being within age, requeſted the 
tobe bounden fo2 him to another, fo2 the payment of 30 
he was to boꝛrom fo2 his own uſe ; to which the Plaintiff 
and was bounden, ut ſupra. Afterwards, the Plaintiff was un 1 
the ſaid Debt, and paid it; And afterwards, when the De 
came ot full age, the Pläintiff put him in mind of the n 


N an Action upon the Caſe againſt Edmonds, the Caſe 
L 5 


afozeſatd, and pzayed him that he might nat be dannen ß 


pap 30 ol. it being the Defendant's Debt: Whereupon ti 

t pꝛomiſed ta pay the debt again to the Pam: f 
which pzomile, the Action was bzought. And it wag ho n 
Court, That although here was no pꝛeſent £ 

which the Aſſumpſit could ariſe ; yet the Court was lears 
upon the whole matter the Acton. did 1ye, and udgme 
given fo2 the Plaintitl. 


Mich, 2 9 Eliz. In the Exchequer. 


9 
9 . 


CCXV 1. Farrington and Fleetwood 8 Caſe. F 


Etween Paorings on und Fleetwood, the Cale was; lt 

Statute of 31 ll 8. of Monaſteries; Te bene | 4 
of D, 29 H. S. make aLeale of certain Lands le 3. ny 
after the death of one J. S, if they ſhall lo (et "1 | 
wards, 3o H.$. within a year befoze the , they Wis 
another Leaſe to J. 8: If the ken Leale in zof J. K 
an Etlate and Intereſt, which by vertue of - (aid £ * 
make the (econd Leale votd, was the Queſliun; Faith 
eſſe, but a future Intereſt. 

Manwood, All the reaſon which hath been made i 
Leaſe is, becauſe the Gr&Leaſe is but a Poſſibility ; Vo 
poſſibility map ſurvive all the 3. Lives, and lo it = 
effect: But notwithſfanding, be. it a pollibllity ct. N 
It is ſucha thing as may be granted o; foxfeited, and th 

ER 

\ » one pear: next 1 
Parliament, hath mane, o2 hereafter ſhall malte ane Les 
boy pears, ie, 02 1Vex of aup Beba 8e wh heren ow 
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—— 
The Maſter and Chaplain of 2 — and Robinſons 
the Sad oy s Caſe. } Caſe. 


wEtate 02 Jntereſt fo? life oꝛ years at the time of the making of 
uch Leaſe 02 Gant, then had his being oz tontinuance, oꝛ here- 
an ſhall have his being 02 continuance, and then was not deter: 
ut. ſhall be vald, cc. And here is an Intereſt, and tht not 

at the time of the making of this Leaſe to J. S: And 
{tat Opinion was the whole Court, and all the Barons, and 
unt other ofthe Juſtices ; And therefore a Decree was made 
uſt that Leaſe, cc. 


Mich. 29 Elix. In the Exchequer, 
CCXVII. The Maſter and Chaplains of the Savoys Cale, 


—.— Chaplains of the Savoy aliened a parcell of 
5 Lhe 8 unto another in Fee, and afterwards ſurren- 
datents, and aVacar is made of the Enrolment of them: 
now moved, Þow the Alienee ould be adjudged to make 
tothe ſaid Lands, claiming the ſame by the Letters 
Clerks would not make a Conſtar of it. Fo? the 
wancelled,and a Vacat made of the Enrolment. And the Caſe 
It Robert Sidney was vouched ; in which Cale, the Statute of 
| -bas fo expounded upon great adviſe taken by the Loꝛd 
Kell Ri no Conſtar be 


Jf Tenant in tail by Letters Patents of the King, 

ech his Patent, and cancelleth it, and a Vacat be made of 
lkxoliment, by that the Jſlue in tail ſhall be bound; Fo2 no 
nevſan at the time of the cancelling hath Intereſt: But in 
| Lent Barr, ache perſon, ſcil. the Aliene? hath an Intereſt, 
lt he was of Dpinion, e have a Conſtat, 


19 
. Hill, 29 Eliz. In che Common Pleas. 


. cxvuI. Inchely and zobinſon's Caſe. 
Exdior Firme, Jt was found by Uordice, That Bing E.s. 6, 
td of the Hann am pundzed ot Fre Ae e 
q i le by his Letters Patentso.one 
F l. per annum, and Ado to be halden by eee and 
Natter wards Queen Ma IN ſat Gꝛurt 
 Udthe Reſervation! apo it, f. 
| Let Exeter, the Bantio? of Fr 
an 6, and alſo ther 


9 Tenendu 


ee ee 
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Inchely and Robinſou 7 
Caſe. 


es. And kurther — rhat rhe ſai Rent of 1 301, 
third part of the yearly value of all the Lands and Tenementg g 
the Deviloz. The Queſtion was, If by thele wo2ds of the Dey 
of the Mannoꝛ of Fremmingron, the Kent and the Services 
i. e. the Rent, Homage, and Fealty reſerved upon the Gant in 
by King Ed. 6. of the Yanno2 and Pundzed of Fremmingtong i 
if the laid Rent and Services are iſſuing out of the Mam 
Fo2 if the Rent doth not paſſe, then the ſame is diſcennenah 
heir of the Parchioneſſe; and then being found the full thirdy 
of the value, the King is fully anſwered and ſatisfied, and t he 
reſidue of the Inheritance diſcharged,and is ſettled in the Dy 
And ik the Rent doth not paſſe,then is the heir of the March 
entituled by the Statute to a third part of the whole, cc. 
And $hurrleworth conceived, That if the Barchioneſshapl 
— by expꝛeſſe woꝛds the ſaid Rent and Services, they t 
Fo2 as to the Services, they are things entite : ago 
— Feb they tannot paſſe by Deviſe in caſe where Parti 
to follow; fo ſuch things cannot receive any partition oz 
therefore not divideable : Foz the Statute enables the 15 
tary to give oꝛ deviſe two parts ot his Inheritanceanthies: 
be divided: As Catalla Felonum cannot be deviſed, lo; the rf 
N Quod fuit Conceſſum per totam Curiamz But i 
the Court was clear, That che ſame was devileable 
— atute ; and in reſpec of that, the nr 
which the Common Law abho2s,1s diſpenſed with, and is 
come diſtrainable of common right. And as to the De 
gued much upon the grounds or Deviſes; and put ay 
by Fineux,:15 H. . ra. CUhere every Muli ought to be 
and taken accoꝛding as the woꝛds purpo2t, oꝛ as, it ma 
ed, oꝛ implyed by the woꝛds, (What the intent of the Denn 
ſo as we ought to enquire the meaning of the Celia ut 
wozds of the Will. And ſee alſo a good Caſe, 19 H. 8.8. 
he much relyed upon the Cale of Brett and Rigden, Ply. (on 
See there the Caſe. Do in this Caſe,foz as much as ſuch 
of the Deviſoz doth not appear upon the wozws-/of. theWill 
this Rent ſhall paſſe ; Jt ſhall not paſſe, fo2 there int 
tion ot any Kent, in the whole Tull. Fenner; Argus . 
trar y 3. and he argued much upun the favourable 6 pnut 
which the Law gives to Wills... 14 H. 8. by L * 
Der, et è contra. 17 E. 3. 8. Aman may 
of a E ane 
the Deviſes4 And in aur Cale, the Wurtht 
. 11 —— reſer ved aut al 
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Ichely and Robinſon's 8 
Caſe. 


ington and Hundred, are put amongft others which ate 
nas in truth. 125 which be conceived, Chat the Devtiſoz did 
en to paſſe but one Manne; and no other Hereditamentg, 
Pannoz of Fremmington. There is à Rule in Law, That in 
0 iruction of a Till, a thing impliped, ſhall not controll a 
tr2eſſed 2 But here, It by implication the Rent ſhall 
the Mannoꝛ of Canfdd, is not paſſed, which was the 
ſte Teſtato? to paſſe, and that by expꝛeſſe wozds. See 
. Dyer, 330. Clatches Caſe, No Implication of any eſtate 
qraativer can ſerve when a ſpectall Guift and Limttation is 
0 the Deviſo2 himſelf.” See alſo, 16 Eliz. Dyer, 333. Chap- 
7 e. But in our Caſe here, there are not FEELS worde 
bn n any Implication ; foz neither in truth, noꝛ in com- 
Fin 1 it taken fo? 3 «agg 27 5 4 2, Green: 
y the name of a Mannoꝛ, although it be but one 
Le - the name of a Mannoꝛ. Sce 
in 's 39. Auw lee, Where befoze the Statute of Uſes, 9 
i rgcovero2sto his ule, and he willeth by his Ulli, That 
Tina's Sum might fell. And he ſaid, That 
in Demeſne, and partell in 
5 and he .— *th the Demeſnes to one and his heirs, and 
2 157 bis Manno, peradventure the Services ſhatl 
1 at ls Rent hath reſemblante to a Bannoz. 
ly, This Rent ſhall paſſe by the name afozeſaty. Favour: 
Miſtructiofn is alwayes p in Muls, accoꝛding to the 
xof the Deviſoz, and no part of his Cl wal be holven 
Wwany means it may take effect ; 9255 it here appeareth, 
tent was, That upon theſe wozds, komethung ſhould 
he Deviſee concerning the 2 of Fremmington; fo? 
>the wozds, Of che Mannor of Freon, are void and 
$; which hall not be in a CU, it any reaſonable Con- 
ay be made; Fon, it is found expzefly by the Jury, That 
it the time vl the Wilt made, noꝛ at the time of the death 
Tell atm, the Deuilo had any thing in the ſaid Banno? of 
n, but the ſaid Rent of 1301. per annum. And it may 
n That the Deviſo2 being ignoꝛant what thing a Man⸗ 
wont that this Rent was a Bannoz,becauſe that ſhe had 
ld Servicesout of the (atv Hannoꝛ. Foꝛ in Conftruction 
Se ons ſhail ſerve the intent; Aud theretoze it a man 
| 4 147 [ be fold fo2 the payment of his 
- fo2 the intent of the Devi No 
1¹ "oe Plomden, 20 Elis. 5 $24... L 
ſeth, that {s Executozs wall be 
es in Fe! 0 the 
brag” 1. good dev -of 


r — 


led. See Br. Dcviſcs, 48. Hb. 1 00 
Feoffees 


ä 


Williams and Drew's i 
Caſe, 


Feollees to to his uſe ; and afterwards after t the 

and 32 H. S. he willed, That his Feoffees ſhould make an en 

to B. and his heirs ; It was holden by Balda in, Selle 

rague, Juſtices, That it was a good Deuiſe. And ie s 

Fitz. tit. Fcoffments & Faits, 12, A Carue of Land mg 

the name of a Mannoz; therefoze 3 fortiori à Bent; 

and Services have moze affinity, and moze reſemble; I 

than a Carue of Land. And it cannot be in 

ing of the Teſtatoꝛ was, to grant the Manno; let I 

had not any thing, eſpectally by his iu; fox E 4 

02 indiremt dealing, cannot be peeſuned in 

Marchioneſle fo2 4. years together hetoze het dent 

aud Services of the ſaid Mannoz; aud ſhe. u 

ſelf had not auy thing in the ſald Bauno?. Ait t 

Services, and therekoze it ſhall be, gat the 1 

her Banno2 of Fremmingron, A. ſeſſed of a Cantat 

and great Oemeſnes Iyiig to it, Lead the ſame fp? yp 

Ding Bent, aud aftertuards devifed to anather'; yer fi Fa 

ſuch a place: Wen » That by that 

viſe, the Rent and the Reverſion pafſed. See, be 

Wrottefley and Adams, Plow. 19. 1 Eliz. by Anke 

Dyer, k 
Periam, Juſtice, conceived, That this Rent might i 

well enough. But by Anderſon, It is but a Rents Sec N 

It is diſtrainable ot utigbt; Anderſon ad Ty i 

all the Juſtices agreed, That the Rent might be df 

there ſhauld not be two Teuures. The Lo! Mount 

viſed, that this Rent did not paſſe,but diſcended ti te 

the full third part of the Lands, ent red into the 3 efldjle, 

a Leaſe of the Hann of Camficld.unto the 5 al Fr 

the Ejcctione firme is bzought : And after 65 F 

ſeeing the Opinion of the Court to be again {him at 

8 of the Rent, for the reads ae Dilcautn 

it, ec. bh 


Mich, 29 Eliz, In he Common F ww” 
CCXIX, millians and Drew's (4 ale. 


Tv: Widow of Williams juho was Speaker oe 
ment, bought Dowet againit Williams 255 * 
Grand Cape, Williams made dent 
miſen tu the Court, That he is not not Een Rc 
ther he ſaith, dee ee mam 
Lands ta hin far 50 years, = . 
the Dyinton af the vo Eerm, am ga was, | 
„ ＋ 1 
ry" party to the Wit, et de Gould be receit 
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Dickſey and Spencer's 8 
Caſe. 


Is Wo Glouceſter, fo2 he ts in equal milchief, And the Court 
deer of Opinion, That upon the default ot Williams, the 
unt ſhould not have Judgment foꝛ a moyety, fo2 that the 
N "ofthe receipt trenched to the whole, And by all the Jultt- 
Rhodes, It Judgment had been given upon the default of 
e. Williams and Drew, yet the Term of Drew ſhould 
wut Drew ſhould be put out of poſſeſſ on, and put to his 
and Anderſon conceived, That the Reſceit upon that 
did not lye, unleſſe that Covin be alledged betwirt the 
want and the Tenant, to make him to loſe his Term; and 
uin is traverſable : Which all the other Juſtices denyed.; 
Covin olight to be averred, but ought not to be traverſed, 
they all but Anderſon, were in clear Opinion, That in 
aſe of Receipt, the party ſhall not plead upon his Receipt, 
the a of Weſtminſter ; but he ſhall be reteibed, and 
to picad. 


| 
{ 


Mitch, 29 Eliz, In the Common Pleas, 


1 | | 
wr CCXX. Diciſey and Spencer's Caſe. 


it Caſe between Dickſcy and Spencer, ſee H. 29 Eliz. 
itwithſtanding the Opinion of the Court af Common Pleas, 
ay02 and aldermen of London reverſed the Judgment gi⸗ 
iIſſiſe of Freſhforce 5 Upon which, Dickſey ſurd a Com- 
ected to Anderſon, Manwood, and Periam, to.eramine 
Judgment, et ad errorem corrigendum: And the Caſe was 
ed; The pꝛincipal matter was, That Leflee foz years 
on of Debt bꝛought againſt him fo2 the Rent reler ved, clai⸗ 
by bar gain and ſale of his Leſſoꝛ; the which bargain and 
plaintiff traverſed. And it was argued, Becauſe this bar- 
Wiale was traverſed, there was not any fozfeityre in the 
upon that, both parties are at large. As in a Præcipe 
dat, The Tenant diſclatms;.. and the Demandant avers 
Want, he ſhall not enter fo2 that Diſclaimer. But all the 
lices were in clear Opinion, That notwithſtanding the 
Werieit is a foꝛteiture; fo2 the very claym is a foztetture,which 
Mbe ſaved by matter ſubſequent, See 9 H.5. 14. I Tenant. 
ae impleaded in a Writ of Right, and joyns the Miſe upon 
65 it is afozfciture. Another Errour was alligned, 
where it is found, that both the Defendants Diſſciſive- 
anti, but Spencer only with fozce, and the Judgment 
Ae of Freſhforce was, that ambo Capiantur, where no 
nd in Clark, one of them; pet ſuch Judgment is good 
Ie the Aſſiſe have found a Joynt Difſeiſin, and that 
Spelent at the ſaid Fozce ; and then he particeps Crinu- 
Ne that Opinion were all the 3. Juſt:ces. And it was Db- 
hat fozaſmuch as Clark is Convicted of fozce upon the 
3 X 3 matter, 


— 
8 


— 


The Lady Nemman and 
Shy-1ff s Caſe, 


matter, fo2 both ought to be taken, therefoze the OAMagts 

to be trebled againſt both; And the Court was in ſome du 1 
that: But clearly, the Incrementum ſhall be trebley * 1 
the Damages tared by the Allile; And after many hm 
the ſaid Juſtices moved the parties to a friendly cours m 
pound the matter: Fo? if we reverſe the Judgment given 
Huſtings, Then Spencer may have his Writ of Errour Wis 
Judgment in the "Aſciſe of Freſh-force, et fic inſinitꝭ. 

wards, the parties put themſelves to the Mediation any dine” 
the ſaid 3. Juſtices, who at length made an end of the thats 
twirt the ſaid parties. 


( 
Mich. 29 El:z, In the Star-Chamber, J E 
CLLR Is © Je Lady Newman and Shyriff 8 Caſe . 
"i L 
De Lady Newman, ſiſter of James Wingfield [ately deus | 
Erhtbited a Bill of Complaint in the Star- Chamber, 
one Shyriftc dwelling in Ireland, and two others; ſetting | 
That the ſaid Shyriff had fozced a Deed, purpozting, Thatt 
James had by the "Came given to him all his goods; 
the ſaid James had aſſigned to the ſatd Shyriff a Leaſe 
Lands in Ireland: And alſo that the ſaid Shyriff hay 
ſaid two other Defendants to depoſe upon their © 11 
Town-Clerk of London, That the ſaid Deed was ſealed tt 
vered by the ſaid James ag his Deed, Jt was mf Foun ws 
ſell of the Defendant's, That theſe matters of 'Fogery: 5 
within the Statute of 5 Eliz. noꝛ alſo the Per jury, 02 th 
ment of it: IAhereupon the Loꝛds of the Councel rel 
Conſideratton of the ſaid Statute, to both the cu 
Who the next Court ⸗day declared their Opinions i 9 7 | 
Malters; I. That the ſafd Statute did Wendls eh 
a Deed conveying a guift of Chattels perſonals: 
the Statute, which, as to that point, extends but to Oll 2 | 
Bills. Dbligatozy, Acquittance, Releaſe, oz other vilchal _ 
alſo a Deed of an Aſſignment ot a Leaſe of Land in lr we; 
within the ſaid Statute. And allo the ſaid Juſſices we 
nion, That this Per jury, and the procurement of it, is wx 
able by the (aid Statute, becauſe the Dath was rake = 
Judice. Fo2 the Town-Clerk ol London tant n 
in ſuch caſe, no mo2e then a pzivate perſon. But betaun 
in the percloſe and Concluſion of it, was u 
Statutes ot this Realm, The ſain Chief Lg | 
nion, That the ſaid Court might puniſh thoſe offenteß 
meanours at the Common Law, but: not actoꝛding to ths 
And afterwards Shyriff paſd'fo2 a Fine 31; and, k 
Court, was let in the Ptllozy, 


Middlemore's £ Barns and Smith's 
Caſe, . Caſe, 


_ _ „* * 


— 
mn. 


Mich. 29 Elix. In the Kings Bench; 
CCXXII. Middlemore's Caſe. 


adlemore bzought an A 2 upon the Cafe fo2 theſe wozds: 
(i. Middlemore is a Col Knave ; for he had me to Co- 

ad there cozened me of pe. s. And afterwards had Judg: 

ot recover ; And now the Defendant bꝛought a Wirit of Er: 

lt Erchequer- Chamber; and there the Opinion of the 

2 was, That the ſaid woꝛds were not actionable; Any 

3 was remembeed, Thou art a Coſening 

. or thou haſt Coſened me of my Land. The 

if it that Cale could not have Judgment; / 402 he was not 

iy charged in reſpect of his Office. And Note; That in 

(aſe of Exrour, the Oefendant pleaded an Outlawry in the 

and being barred in that, be pleaded now an Ertuns 

t in the Plaintiff, and ſhewed the Letters ol Excommu⸗ 

+ Upon which it appeared, That the plea was pleaded be⸗ 

FOutlawry was-pleaded : And it was Ruledby the whole 

Chat this Plea lyeth not fo the Defetipant z Foz he can- 

| * to the perſon of the Platntiff, but where his 

lea is matter of later time ſince the firſt plea: And after- 

he laid Judgment was reverled. | 


Mich, 29 Eliz, In the Exchequer. 


* 
| ex III. Barn Erecint of the Biſhop of Durham, 
I and Smith's Cale, 


x Barns, Executs} of Barns late =Bithop of Durham ors 
it Debt fo2 Arrearages of Rent reſerved upon a Leale 
f certain Mines demiſed to Smith; ſcil. Mines called 
d Vines called Greenbourn; md it was againſt the 
Smith The Defendant pleaded, as to parcel; Non 
d as ta other parcell ofthe Arrears, Chat in the Inden. 
Covenant, Q fi contigerir,that the ſald 
— fuerit quominus Mimeris prædictis gaudere poſsit, 
dot Rent ſhould de deducfed; amounting to the 
Ie Pines he tould en Enjoys Ec And pleads in facto 
= fuit 9020 minus gaudere potuit Minctis prædictis, 
e aintiff, And it was moved by 
* hat here is not any place ſhewed, 
—— ſo as Non conſtat from: what place the 
= dme: As ff in an Action (as here) the Plainti® De. 
aele 12 of 8 e ane 
* n a qua ſu Iffiie On 
"F A Minetis de Gern by the ſpace of 7. rears 
2 


Barns and Smith's $ 05 
Caſe. 


—— 


and a half. From whence ſhall the Viſne come fo? the trpaj oj 
Not from Durham where the Leale was madcz fo there ig, 
nearneſle between the place where the Leaſe was made, aa; 
Iſſue : But if the Jſtue had been, That the Leſſoz had not @ 
thing in the Pines tempore dimiſſionis, it might have beenden 
Another Exception was taken, becauſe the plea is, Qu 
uit fodere in 3. 4. 5. 6. 7. S. dimidio 10. & 11. Mid f 
pears to be 7. years and a half 3 And the Jury find, Quoc 
tuit fodere per ſpatium 7, annorum tantum, without tay 
the haif year, * o they have not given a full Gerdi 
As to the firſt Erteption, It was ſaid by Cook; Math 
ledged in pleading, which is Iſtyable, and thete is not an 
any place of it, although that no Iſſue be joynen upon iy 
cayſe he hath pꝛe vented the other of his plea to it, 3udgmenta 
in ſuch caſe ſhall be reverled: And fo it was Ruled bein 
thew and Stranſnam. So upon the Statute of Ulury, the 
mer charged the Defendant, Foꝛ that by wap of co2rupt hin 
be had received @ much, and did not ſhew the place, ata 
no Jſſue was joyned upon it, but they mere at Jue upon A 
point; yet if Judgment in ſuch cale be given, it-thaltbey 
led. 1 t 371 „ 31 463% WJ 
And in all Actions upon the Caſe; where requeſt is nec 
the Plaintiff ought to alledg it, the place ot che Requeſts 
be ſhewed. And he ſaid, That this Iſſue ought to be tre 
the Pines demiſed are, and here no place is afledged wen 
Mines are, but only in Com. Dune lmenſ. and yet a Vi 
City.of Durham hath tryed this Iſſue, which ought not tone 
the Aiſne ſhould come de Corpore Comitatus. 45 
Clark, Baton, It Iſſue be joyned upon taking of the pan 
ſhall be tryed whrre the Land is, but non Drbet d Dew 
the Leale was made: fo,Ne leſſa pas 0 1000 
By Cook, The Iſſue is; Non potuit odere, at am 
ther etoze it chall be tryed where the Pines are. 99; 
Manwood, Non potuit fodere; non potuĩt gaydere, WEWN 
but non fodit, non gaviſus fuit, ig locali, and ſhall be reg 
the Mines are. And here it is not ſhewed, hoi he was m 
digg⸗ c. and the Iſfſiie is, de potentia et non de u. gn 5 
Tanfield, As to that which Conk hath Das Chat 
this Caſe ſhall come de Corpore Comitatug; At n 
Viſne never ſhall be, but where the Iſſue [6,450 ch Len 
02 plate known;; Tanficld, Ingnother Cale, the Cra 
Corpore Comitatus z As in Falie Jmpzitomnent; The 
juſtifies, That the common voice and fame was} & Wen 
thall be de Corpore Comitatus, AI E. 4; NJ Rene 
2E. the Qaſe df Conſtamine and Gn (Whicirfer 
adiby the Lord unt in Bom 5. Cale) Cost UPA e 
the dekert in the Aerdia, upon the halk years te Rm, 


BY; 
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Bars and{8with's 2 
le; , 


Fit baun 16 Didi 2001 157 et undecimi, Wy. ſo tuo 
whey 18 ſuppoled 0 be 118 0 BE the Viine de Cor- 

nd mia , 22 E. 4. 4. Fitz. V iſue, 
other Exception was taken, — the Declaration 18, That 
leLcaſe was made at Dur ham in Comitatn Dunelm. und doth not ſay 
bs — foz ſuch is the name of the County Palatine. But 
t it 551 Every (Unit ot Execution which goes into 
unty Pater „ Is — ice Dunelmenf., & Can- 
io, on det in 5 Vicecom uo, & c. Dur- 
e Setherg in me, and ne of the Coun- 
ere is Commont) paler Dunelm et Setberg; ann 
ne FI are entred, Pl: 1acita coram Juſticiariis Dunelm. ct 
" nos he lame is among themſelves only, and all dire 
im hence to them are, Epiſcopo Dunelm. without any men: 
Mor Scrberg ; and a Pꝛeſident was is ſhewed to the Court to ſuch 


wood, Levied by Diltreſſe, and ſo nothing arrear, ſhall be 

where the Leaſe is made; 

"Ck, That is true, Foz by the (So) the Plea before is waived, 
es H. 5. to. IAlhere an Iſſue is to be tryed in Lincoln, & c: 
1a Town which is a Franc iſe, The Vcnire facias ſhall be 
oln; and nat de Vicineto Lincoln; fo2 then the Jury ſhould 
bellof the Country adjopning, as of Lincoln it ſelf ; which 

Vine ne of * cannot da: But Venire facias de Subürbüs of 


at f Kon 02 a Newlands 

1 Der b e eee 
not: Den 0 250 the-Jufonnat! ng. 

d dee 0 never: adinini- 


WE OY the 1 17 0 it. Dun ta 
ee ſt there Le not any other local t bing by 
Wan the tryal elſewhere, it thall be tryed at D ere 
ts made, An Enfant makes a Leaſe fo2 years; rendzing 
ad afterwards re-enters, and avoids his Leaſe by 1 | 


* 


5 lunt and ar 4 F : « Weſhborn and Mor dam Gm, = 
Caſe, 3 _ Caſe. 


which he pleads Nonage, it ſhall be tryed where the Leaſe 
ec. And —— Judgment was given fo2 the Piat 


Mich, 29 Eliz. In the Exchequer, 
CCXXIV. Blunt and Ward's Caſe, 


Here an Oꝛder was made, That ſuch a one hoy 4 
the mean pzofits and iſſues of ſuch Lands; Jt was 


The ſame is not to be intended, That the party ſhall | 


2 x 77 , [OY 
80, 191, 147 


X 247 


Crop which growes upon the Land by the maturance of au 
but the value ofthe as it might be leaſed. And ſo it e 
the Sheriff retoꝛns Iſſues, 4c. fo the Cozn there growing 
be of the value of 40 l, where the Land is but of the value" 
IO . 


Aich. 29 Eliz, In the Kings Bench, «Wu 


CCXXV. meſhborn and Mordant's Caſe. i 


WP 


— _ . — — 
of his Nonage, and title is found againſt him by that Leaſe ua 


J Mm Xx, HSD 


— — — 
The Queen and Scots 0 Sir Themas Holland and 
Caſc. Boniss Cale, 


—TL 


Mich. 29 Eliz. In the Common Pleas. 
i. Queen and Srot's Caſe, 


he Queen bzought a Quare Impedit againſt the Biſhop of - + 4 
London, and Scott; And the Cale was, A. ſeiſed of an Ad⸗ 
won in grofſe holden of the Queen in Chef, altened the ſame by 
i; without Licenſe of the King : The Church became void ; 
tix Conuſee pzeſented; The Queen without Office found bꝛought 
(ure Impedic : The Queſtion was, Ik the Queen without Def: 
wind, ſhould pꝛeſent? It was agreed by the whole Court, 
tutif the alienation had been by Deed only, there the Queen 
hout Office ſhould not have the peſentment ; Foꝛ upon ſuch 
ination by matter in fait without Licence, no Scire facias ſhall 
i vithout Office found of the alienation. But upon an Aliena⸗ 
iavithout Licence by matter of Reco2d, a Scire facias lyeth be- 
(Office, And in the laſt Caſe, the Queen ſhall have the Jflues 
inthe time of the Scire facias retomed ; but in the firſt Caſe, 
the time of the Office found, Sec Stam. Prerogat. See 8 E. 4. 
vas then moved, That if the Queen, being entituled to pꝛe⸗ 
n ſupra, pardon the Conuſee all altenations without Licence 
ktruſions,Jf the Eſtate ofthe Jncumbent thereby be confirm- 
Nut the Court would not argue that Point. 


Mich. 29 El:z, In the Common Pleas. 


cc XXVII. Sir Thomas Holland and Bonts's Caſe, 


: 
: 
. 


t 

b 

* 

Iheplevin, the Defendant made Conuſans as Baily to / ah 5 * 
F4 91 


Lom Howard, and ſhewed, That the Pxozeſle of the late 

P10 of Hallywell was ſeiſed of the Mannoꝛ of Priors s 
unty of Hertford, and granted the ſame by wozds of 
conceſsĩ pro certa pecuniz ſumma tu the Low Audley, 

Mok England, and his heirs, who dyed thereof ſetſed, and 

lad anno? (inter alia) diſcended to Mary, Daughter and 

the dad Tho. Load Audley, who dyed thereof ſeiſed; by 
*WL), the kaid anno? dilcended to the ſaid Tho. Low 
bc. 
$8 4. No 
e Plant 

making and Inrolling of the ſaid 


We Leafed en. 02 99. 
15 a Har tar the law Þ 


. dedirer conceſsir,thF Fain Ma 
ley. -Upon which it was vemirred;” And 


138, 159g 


The Queen and rhe Biſhop of : 
Glouceſter S Caſ e. 


clear Opinion of the Court, That th the e Averment de primo agg. 
rarum againſt a Deed enrolled, ought not to be received. gy th 
the ſame reaſon, it might be averred, Nunquam deliberatum; 

ſo upon the matter, Non eſt factum. 

It was further Dbjected, That a Bargain and Sale by a 
poꝛation is not good; For a Coꝛpoꝛation cannot be ſeiſed to 3 
other's uſe ; and the nature of ſuch a Conveyance is to (ane oh 
by way of uſe in the bargain, and afterwards the Statu Statute dun 
the poſſeſſion to the uſe : But the Court utterly rejeced the the ſal 
Exception as dangerous, foz that ſuch were the Conveyance. 
the greater part of the poſſeſſions of Bonaſteries. And it 
this Cale ſaid by Shuccleworth, Serjeant, That al 
Coppozation could not take an Eſtate to another's uſe ; 
might charge their own poſſeffions with an uſe to another, 


A * 
a 1 
4 

2 

* « 

: 
: * 
. 
: ; 


Trin. 29 Eliz. In the Kings Bench. 


CCXXVIII. The Queen and the Biſhop of |, 
Glouceſter's Calc, 


1 He Queen tetovered in a Quare Impedit againſt the Vi 
Glouceſter, and one S; in which Quare Im — the 
pleaded as Oꝛdinarp; ſcil. "Quod ipſe nihil ha abar 
mat in Eccleſia prædict. neq; in Advocatione ejuſdem ni 
nem, Inſtitutionem, & c. And now the Biſhop and S. the Jug 
bꝛought a c it of Exrour ; And, Jf this Wit of Errour i 
joyntly by the Biſhop and the Ancumbent, was well qo 
the Queſtion ? Some held, That the Biſhop.had not calf 
bzing Errour, fo2 that he had piſclaimed in the Church a 
Patronage of it: Fo2 if in a Præcipe quod reddat the 
clatms, he ſhall never Have a Wirit of Errour. 16 E. 3. 
Error, 78. And Note, That in the lit of Errour at the 
the percloſe was, Ad grave damnum Epiſcopi; whereas the 
could not be grieved by the laid Judgment. becaule he had noone 
no2 claymed any thing in the Church, et. * 5. 
Wray, The Writ of Errour had been the bettet, ir th 0 
(ad grave damnum Epiſcopi) had been left out, fo; the x 4 
lt 75 5 Objected by ſome, If the Judgment in thi6 {0 
nd it wa ted by ſome, 
reverſed, the uſual Judgment cannot be given; 56 [4h 
Biſhop ſhall be reſtozed to all which he loſt, ert. — 
Wray, The Biſhop ſhall joyn fo2 Conformity of fn th 
puibity pf Beco; andthe plea of the the Biſhop SN 0 


That e tgny der kü 4h 0 


2 the Judgmen de Wesen 1 
ſentationem ſuam verſus dictum Epi 4 4 


— 
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wills and Linſord 's 2 177 
Calc. 
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ee 4: Fitz Error, 35. And afterwards in the pꝛein⸗ 
Fx, , the Mut ot Errour was awarded good. | 


—— — — 
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Trin. 29 Elix. In the Kings Bench. 


CC XXIX. Villiams and Linfords Caſc. 


dward Williams bzought an Action upon the Caſe againſt ? ine, 
g nord, fo2 flanderous wo2ds-concernuig-the Title of the 
s Lands; viz. Villiaus is nothing worth; and do you + 
In the Mannot of D. is his? It is but a Compact betwixx 
ier Thomas and him. And detlared further, That at the 
he ſpeaking of thele woꝛds, there was a Communlcation 
J. S to give the ſald J. S. the ſaid Mannoꝛ of D, fo; his „Ze 340 
Mö R; and that by reaſon of the ſaid flanderous woꝛds, the 78> 
& nurſt not pꝛoceed in the ſad intended exchange. It was 
kd, That upon this matter, an Action upon the Caſe did not 
une the landerous wozds were not ſpoken to him who 
purchaſoꝛ of che Lands, but unto a ſtranger: Foꝛ in the 
liefwirt Smith and Johnſon; Johnſon was in ſpeech with one 
Land to him, and Smith laid to him who ſhould be the 
dfthem, ill you buy Johnſon's Land, Why, it is trou- 
þ more Charges and Incumbrances then it is worth > 
There is not any difference, be the woꝛds ſpoken to the 
x unto a ſtranger; fo2 in both Caſes, the Title of the 
is flandered, ſo as he cannot make ſale of it. It was 


en the Plaintiff. 


8 


. CCXXX. . Mich; 29 Eliz, In the Common Pleas. 


$0) Woman bꝛouight an Action of Treſpaſſe fo breaking of 

Cloſe, and declared of a Continuante by 6. years! And 

Wil dicit, hay Judgment to recover : Upon which a Wric 

Net Damages iMlued foꝛth; and now came the Woman 

veto the Court, That the Jury had found too little Da- 

eil. but 40 8: whereas the Land was wozth 5 . per 

that the Treſpaſſe had becu continued foꝛ 6. years ; 

bed, that the ſaid Tit might not be received, and that 

fr would award another TU2it to have a better Enquiry of 

mages. But the whole Court denyed it; Fo? fo there 
Vinfinite Enquirics. | 

"Mr time at the requeſt of the Defendant, when excellive 

Mere kound, oꝛ any mildemeanour is alledged the inJ2lain- 

a ung, 0 uũing lucha Wtit of Enquiry of Damages, We 
Mee the Defenvant. with a new-TWWit, but never the 

ths 5vecaule it is His own Art. | w 
EPR Wodcs, The late Counteſſe of Darby brought a Tut 
ag r, Judgment to 1 and the ſurmiſed, 
a er 


Lawſon and Hare's 
Caſe. 


her husband dyed ſeiſcd, and prapen a Writ. of 
mages, and had it: And becaule too ſmall Damages vere-f 
ſhe would have ſupp2efſed the ſafd Tit, and pzocured another; 
ſhe could not have it. And at the laſt,ſhe was d2iven to being th 
ſaid Cit. Which ſhe did accoꝛdinglp. 


Mich. 29 EL:z, In the Common Pleas, 
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CCXXXI. Larſon and Vare's Caſe, 1 


Na Replcyin by Lawſon. againſt Hare of the Teng le bt 

Avowed, becauſe he himſelf was ſeiſed of a hundzed; 
he himſelf, and all thoſe whoſe Eſtate he hath in the ſaid hy 
have- uſed to hold a Leet within the ſaid Pundzed at ft 
every year; And that at every time ſuch Leet ſhould be ho 
Inhãbitants within the ſaid Pꝛecin ct have uſed to pay. tc 
of the Leet, 16 d. lo the Leet-Fee ; and that they. ome 

diſtrain fo2 the ſame: And ſhewed, Chat at a Leet 

July, 26 Elia. &c. The Plaintiff replyed, 
uſed to diſtrein ; And it was found fo2 the O 
moved in arreſt of Judgment, Becaule the 
his Title to the Leet by Dꝛeſcription, Lonveyes thel 
him by a Que Eſtate, without ſhewing a Deed of it; & 
242. Quod fuit conceſſum per Anderſon et Windham, Þ 
Riodes;contrary : But if the Hundꝛed it ſelf had been 
then the Exception had been materiall, but here the De 
intitles himſelf to a thing by reaſon of the Hundzed, aun 
ſufficient fo2 him to ſay, That he is ſetſed ot the Hund 
right, oꝛ by wzong. Admit, That by this not ſhewlt 6 
ry be vitious and defective, Jt is to conſider, if it be 
by the Statute of Jcofails, 18 Eliz. And thereon BY 
ſidered, I an Jvowry be within the meaning of the 

Andcrſon, Although that the Avowant be quaſi an 
a Retozn of the Cattel, if the Diſtreſſe be ad 
in truth he is Defendant, and not Plaintiff; and 
vant will juftifie the taking, and not avow, he is lt 
dant: And although that he avow to have a Beton, ng 
be ſaid Plaintiff, no moꝛe then the Tenant who vouchers 
other to recover in value, may be ſaid Plaintiff. And Wi 
Avowy cannot be ſaid a Count, 02 Damn 
the Count, oꝛ Declaration. 

Windham and Periam conceived, That an? 
the Statute; Foz it cammehends title: And an 
Avowry, is ſaid a Barr to an Avowry ; and an At y is 
place of a-Declaration. Admitting, That an Awo 
the Statute ; Ir the not ſhewing of the Deed be ſi 
may be helped by the Statute, 

Anderſon conceived, That it was: But the 1] 


ESE Az” RSS | 
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Lawſon and Hare's 8 
Caſc, 
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ur demurred upon the Avowry, foz not ſhewing of the Deed, and 
hay Judgment. But when he hath traverſed the Pꝛeſcription 
g tothe point of the diſtreſſe, and the ſame is found againſt him, 
an it ſhall be intended that the Avowant hath a Deed, although 
hath not ſhewed it. | 
Windham, The Title of the Avowant to the Þundzed, is the 
nation and ground of the Suit; fo2 if the Avowant hath not 
iDeed to make him a ſtifficient title to the Pundzed, he cannot 
getheLeet : and if no Leet, then no Leet-Fee; and then the 
ſubant hath no cauſe fo2 to diſttein. | 
other Exception was taken to the Avowty,becauſe the Avow: 
eth not ſhewed any Seiſin ofthe Leet⸗Fee. 
by Periam, Such a ſeiſin ought to be ſhewed in ſome perſon 
Itain, Foꝛ although it needs not alwayes to lay a Seiſin, in ſhew- 
iy whoſe hands the ſeiſin was had, (fo2 the Jnhabitants are 
, and no perſon certain) yet the ſeiſin ought to be layd in a 
in ſich ſozt as it may be laid: and therefoze in this Caſe, 
uch as the ſeiſin cannot be ſhewed by the hands of the Inha⸗ 
s, it ought be layed in the Loꝛd. Sce 4 H. 6. 29. Br. Avowry, 
In a Recordare the Detendant avowed, becauſe the King, 18 
dof the Caſtle of C. in jure Ducarus ſui Cornub, to which he 
o g. Rent ont of the Town of D. Solvend. annuatim at Mi- 


as, of which Rent, the King and all the Dukes of Cornwall 
had been ſciſed time out of memoꝛp, cc. by the hands of the 
Nants of the ſame Town, xc. and the ſame was holden a good 
wy. Foz although that ſeifin ought ta be layd in ſome perſon 
by his hands; yet in that cate it is good enough; Foz the 


ene of the Inhabttants, is the fetſitof them all. 
the pzincipall Cale by Periam a Walmeſley, Jt was 
hat the ſeiſin here was well enongh confeffed ; Foz when 
antiff hath taken Jure, That they have uled to diſtrain, all 
Natters are holden confeffed; becauſe that the Plainriff hath 
d them to him bypoteftation. Tahtch Rhodes granted. 
Mr Exception was taken ts the avowty, betaule that the 
4 7 {uppoſed to be holden in July; therefoze void: which 
wn Charta, 35. | 88 
Ait wag — by Anderſon, Windham, and Rhodes, That 
of this Pꝛeſcription, the Court is well holden in july, 
landing the ſaty Statnte of Magna Charta, and it might 
mat what day he pleated; Foz his Liberty and Election is 
gained by the laln Statute, and ſuch ts the common expe⸗ 
© Ant note the wozds of the ſame Statute; Ita quod quiliber 
herrates ſuas quas habnir; vel habet conſucvit, tempore 
e noftri; 8c, vel quod poſtea perhuifivir, See.. 
, ppg Thaeehe ar | r en 
49 on I ers; Upich fee, 24 H. 8. . Lee, 
FF 


am, & Leck eatiibr be Hotbien büt 'accoring to che 
Aa 2 latd 


Putnam and C mas 
Caſe, 


laid Statute, foꝛ to that purpole was the ſaid Statute 

it a Leet hath been time out of mind, xc. holden at anyot 

than that which ts limited by the Statute, it is a good p2 

and it is ſaved by the Statute. The Pꝛeſcription is, 4 

all, c. have-uſed to hold a Leet once in a year, and hath no 

when the (aid year begins; fo2 it may be, that a 2 — 

holden there in this ycar betoze July, and then this is a void 

and ſo 13 Leet-Fee due zand of that Opinion was Periamzyi 

the Avowant ought to have ſhewed the beginning and end 

pear, viz. That he held the laid Leet pro uno, anno 

vay : fo2 it may be he hath holden two Leets in one ve; 1 

it was ſaid by the other Juſtices, That that ſhall come 

other ſive ; to2 prima facie it ſhall be intended that it hathbey 

once holden in the lame year, untill the contrary be ſh wed, 
And Note, by Anderſon and Rhodes, Jf the King grants tg 

a Leet to hold ſemel quoliber anno, without ſaying, Atthel ibay 

of the Graunree, the.W2ant is good, and the Grantee-may: 

at what day he pleaſeth. 1 


Mich. 29 Eli. In the Kings Bench. 
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CCXXXII. Putnam and Cool's Cale. a ; 


J Ejcctione Firme, It mas found, That one Hawkins ty 

ol 3. Peſſuages in Bury in Fee, and had iſſue Robert þ 

- andChriſticn and Joan, Daughters; And Deviſed all h 
Meſſuages to his wife fo2 life, the remainder of one « 
eſſuages to his ſon Robert and his heirs ; the remain 
other of his ſaid Meſſuages to his Daughter Ch riſtien 
heirs; the Remainder of the third to Joan and her heirs 
ther willed, That if any of his ſaid Jiltes dyed without i 
body, that then the other ſurviving ſhould have totam il 
tem, & c. between them equally to be divided, The D Dep 

The wife of the Deviſo2 dyed ; Joan dyed having ill on 
dyed without iſſue ; Chillen entred into the whole * 
Robe cr, and dyed; and herÞugband held in as enn 
teſie. 

Cook, The ſurviving Child ſhall have the whole, a 

of Joan ſhall have nothing. And he concetvey,That b OY Lu: 

they have an Eſtate in tayl ; fo the Fee is not! ſt 900 

that it is incertain which or them ſhall ſurvive.: t when d 

ſurvive, then he ſhall have the Fee ; fo2 thele wozns 12 2 1 

Denz ga to the whole Eftate; as well as to the | 
Devile my whole Land to J. $, he hath a Fee. 

ved, That the Thiec had mi Eſtate b Fer _ 

- Golding, contrary ; Each ot them hath an K 1 11 

Houſe Deviſed to hin, and but 3 EMC fot 


0 the 


——_—_— a — 
Putnam and Cool s 5 
Caſe. 


wth of the other without iſſue; fo2 there are no woꝛds by 
Tuught appear what Eſtate they ſhall have by the Survi⸗ 

] grant the Caſe which Perkins denpes, but Littleton 
4. (cl. ADevile of Lands to one in perpetuum; fo2 there 
wat appeareth : but where there are not woꝛds of Inheri⸗ 
i woꝛds amounting to ſo much, then it ſhall be but an 
life, And as to theſe wo2ds, totam illam partem, the 
one, as if he had Oeviſed, totam illam, without par- 
0 he conceived, That where one only ſurvived, ns eſtate 
ſed, fo2 there ought to be two to take by the Sur vivo 
he woꝛds are, æqualiter inter cos dividend. And then if 
accrue by Survivour, then it ſhall dilcend: and if it had 
HSurvivour, they ſhould thereof have been Tenants in 
and not Joynt-Tenants,by reaſon of theſe woꝛds, æqua- 


h. Juſtice, The wozds; totam illam partem, go to the 
the ſame intent, It both the Daughters had ſurvived; 

d have Fee in the houſe of Robert, but not by the Tit, 
Of ent in Coparcenery. Alſo when two are dead, the ſon 
Daughter, then it cannot be decided; therefoze the Mill 
t is bold, and then the Common-Law ſhall take place, 
the Beſſuage to the iſſue of one daughter, as to the ſiſter 


dy, Juſtice, Pere is but an Eſtate fo; life in the ſurvivour, 
been Dbjected, That then being but an Eftate fox life, that 
wowned by the Diſcent of the Feeũmple, ſo as now the 
linited by the Mill, is void. To which it may be anſwer- 
it although now upon the matter it be vot; pet ab initio, it 
fo? it became void by matter of later time; ſeil. by the 
the Feeſimple ; Foz if one of the Daughters had dyed 
ue befoze” the death ol Robert, ſo as the: Þouſe of 
thad come to Robert und the other ſiſter; there had been 
ener;fo2 the ſon had all the Fee, and the moyety of it is 
the moyety ns and the liſter hath the moyety 
au then the Deviſe is not good. Alka here are two fir- 
Vas nothing is to be dfvived, and theretoꝛe the Law ſhall 
he Houſe of Robert is diſtended, ſcil. the Fee of it to 
er of Chriſtien and Joan. And ſo Judgment was given 
WHusband, who claymed- to be Tenant by the Curteſte 
Lund and Peſſuage: ; 
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Mich, 29 Eliz, In the Kings Bench. 
* CCXXXIII. Large Caſe: 


N an Action upon the Caſe, the Caſe was this; 
Lands in Fee, Meviſed the ſame to his (Uife, till | 
younger ſon ould come to the age of 22. pears, the 
when the (atd William ſhould come to ſuch age, of his 1 
to his two ſons Alexander and John, the remainder of hi 
in C. ts two other of his ſous, upon Condition, C 
dictorum filiorum ſuorum circumibit vendere terram on 
his (aid ſon William ſhould attain his ſaid age 022. 
petuum perderet eam. And befoze ſuch age, twoof hi 
their parts which accrued to them by the Mul of 
Go pears; and ſa from 60 years to 60 years, till 40H 
expired: 7 It was Argued by Bolts, That Alcxanc 1 
Joynt-Tenants, and not Tenants in Common; 
the Opinion ot Audlcy, 30 H. 8. Br. Deviſes, 29. wm 
ailo, Chat the cad Leaſes from 60 years to 60 years, is 
in the Condition of the Devile, fo2 it ig not a ſale from 
only are reſtrained: and ſo is it ot a Joynture made pl 
ſons to their wives. 
Dn the contrary, Jt was argued, becauſe this re 
not veſt preſently, £02 it is incertain if it ſhall veſt 0 
William ſhould dye befoze he came ta the age afozeſai 
eived, that the remainder was void. 34 E. 3. Hes. Fea 
man deviſeth Land to his wife foꝛ lite, fo. o_ if the 
be diſturbed, that the Land all remain over 
here is not any remainder untill the wife be 
vile untau a woman fo long as the ſhall remain 
it ſhall remain to B; here this Remainder rb. 
marriage: And this Condition of reſtraint of 
fo2 he is not altogether reſtrained; but fo2 a t 
ſon ſhall come ta the age of 22 pears : As a Feofimens 
dition, That he ſhall not alien to J. S. Sce 2 HAM 
maine; 39. A Leaſe made fa IOO bears, and ſa f 
ta Loo years, untili 800 years be expired, is Mor 
the Statute de Religioſis, The was are, emene 
vendere. A Leaſe fo? years is within ſuch wars, a 
dere, - Alſo, by this Leaſe, the Will is vefrauned; 
the Statute of Glouceſter, Cap. 3. Wiils, That if amm 
Tenements which be holdeth by the Law of England, WW 
| ragty, the ton hall not be barred ; and yet — *. 
ile to whom he releaſeth with wi j 
within the ſain Statute : and yet a Releale amm un dl 
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Aich. 29 Eliz. In the 2 
Common Pleas. - 


700 ame, becauſe they are in the lie milchief ; and if the wns 
— Len fo2 240 years; they might make a Lcate to? 
g. So it the ions had acknowledged a Statice of ſuch 

nas amounted to the value of the Land, it had been within 
Condition. It was holden, That where the words are; 
mbit, vendere terram imperpetuum perderet, this woꝛd 
rr auuum, chould be referred to perdere ; and not to ven- 


i; This Leaſe is not within the wozd (Sell); Fox * the 

t : be, That-an Enfant of the age of 1 5 years may lell his 
erb p that he cannot deviſe it. 

| + That afrerwardsthe woꝛds of the Condition ſet dolon 

U in Englich, were read, viz. Shall go about ro: ſell tus 

ll for ever loſe the ſame. And then it is clear, robe 7e 

rpetuum, ſhall be referted in Conſtruction to perdere, 

to vendere; f02 this wo?d (Shall) is inſerted 'berwirt 


CXXXIV. Aich. 29 Eliz. In the Common Pleas: 


Formedon, The Tenant pleaded a Fine with pzoclama- 

: The Demandant RKeplyed, Nul tiel Record; And the 

| the Caſe. was, That the Record of the Fine which re⸗ 

with the Chirographer did warrant the plea; but that 

| with the Cuſtos Brevium did not warrant it; and 
ſe Kecozvs were ſhewed to the Court. 

jodes, Juſtice, cited a Pꝛeſident, 26 Eliz. CAhete, by 

of ali the Juſtices of England, where ſuch Recows dit: 

Recowd remaining with the Cuſtos Brevium was alnend- 

made accozding to the — remaining with the Chito⸗ 

. Windham, conc 00 

the e was thewed, in which was 

DEED the ng of it, and the names 

ke Jultces, by whoſe direction * 9 

et down in 'F bay 


am Pre as Conn, 
Manne of of the — Juſtices 3 in perpetuam tet memo- 


reaſon which induced the laid Jultices to make fuch 
1 here mitten, becauſe they took it, That the Note re- 
ud the Chirographer, eſt principale Recordum, 
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| 0 © ** Wy. Six 6b ii 


N a Quo 98 againit Sir Gervaife Clitam 
owes Chat the ſaid S. t Geryaiſe was ſeiſed a a 
of a Houſe, in which he claimed to have a Co 
Frank-Pledg ; and that he without any 5 — 
uſurpavit Libertates prædictas. WA Del 
non uſurpavit Libertates prædictas i 


et forma. den epan that>there wg Demurri in — 
Defendant ought to have aid, Non uſurpavit Liberttes 
nec corum aliquam; koꝛ he ought to anſmer, ſin 
he ought to have pleaded as well to the Bannoz, agto tj 
Fo? if the Defendant hath holden Court oy li 
_ Yanno? , it is ſufficient, Sce 33 H. 8. Br. R 

An * — was 7 — Exchequer, , That th 

ne g 98 "he 

allowed; b x 
ma: Fog if he hath bought of A. B. J. 5. 
riall noʒ traverſable, - Which Caſe, Cook dent eta 
be alſo F 0 
is not cient; 'F02 by the ſame, the Defendant <1 
hold a ourt, and it is not ſhewey what Court z + 
Court of Pipomders, Carne. ec Sec 10 EG 
acc, „een 


Suit, Tuttce, The Quo Ware containg/ 
ſelf; I. A Claym. and, 2 


he 
Statute of arrango;; ' ſappsſed ta 
of Juſtice f Quo That a Warranto doth nt 


Liber ties whicb do ve in Tlaym ; n Frlans 
aer n pe d bar DD 


Venalles Caſe. ? 


— — 


Mich. 29 Elix. In iN Kings Bench,” 
C CXXXVI. anißles Cafe: 


10 q Cal was; ALeaſe was made to A! ad B. fo2 their // Sa 
les, the Remiinder to Tho. Venables in tall; who 3 Eliz. //, bi, 424 
qitited of Felony: 23 Eliz. thete was a General Pardon. 
enables, 24 Eliz. levied a Fine, and ſuffered a Recovery to 
J i fr Sera Office is found, Harris'traverfed the 
and thereupon was a Oemurrer : It was argued by 
t traverſe did not lye in this Cale; 4 H. 7. /. Where 
gisentituled by double mateer ol Reco, the party ſhall 
fitted to his Traverſe, noꝛ to his Monſtrans de Droit, 
to his Petition. Which fees 3 E.4.23. in the Cale of 
Hof Northumberland; There'Tenant of the Ring is At- 
| — and the ſame is kound by Office. See alſo 
in the Caſe of the Duke of Norfolk; And the lame 18 
Wb the Statute of 2 E. 6. Cap. 8. fo the woꝛds are, 
found by Office, but here the Office is true: By this 
Ir Tho. Venibles is utterly difabled to do any Act ; Foz by 
aPerſon attainted forisfacit Patriam, Regnum, ct Hære- 
uam, 13 E. 4. One was tainted of Felony : And befoze 
nd, the King granted over his Lands. Alſo he is not 
the General Pardon; Foz befoze the Generat Pardon, 
all Pardon; therefore the general Pardon nihil ope- 
ſtohim : But by the Juftiees, the foxteiture doth remain 
generall Pardon. | 
to the contrary. And he put the Cale of Sir James 
Al. 7. 7 Where the King is entituled by matter of 
andthe ſub jet confeſſeth the title ot the King, and avoids 
h matter as that is fo2 the King, Traverſe in that caſe 
nok the King be entituled by double matter of Recozd, 
. one of the laid Recdꝛds by another Recoꝛd, he 
litted to his Traverſe; And ſo here we have the Par⸗ 
3'a eco, and that ſhall avoid the Becowd fo the 
the ardon hath purged the forfeiture in reſpect 
"ll he ſaid, Thaz/Tenant in tail being attaint- 
; not lofe his Lands, but the p)ofits ortly, fo2 he 
1 Were by the Mill off the Donoꝛ, and it is a Tonfivence 
and as Walſingham's Cale is, hs taunot grant over 
| ' Ind ſee, in VV roth's. Caſe; Annulty granted pro Con- 
5. Ag nds, cannot be granted obet, 02X0xteited, fo2 —.— is 
Mare. See Enbſons Caſé, Böer; 21 And, ** Aſs. 60. 
| Mai be Outlawed of Fetony in the life of his Faris; 
doi the life ot his kacher, after the death of His 
W: tier. But by Fhotp, I the Illue in tall gets his 
the death of his — then the 3 
re 


— 


— 


 Verdble's Cale. : _ "— 


Cardinal Poo! was debated in the Parliament, 27 Eli Tha 
being Dean of Exeter, was ſeiſed of Lands in the right of bs 
Church, and was attainted of Treaſon. Jt was holden, br 
fozfeit the pzofits of ſuch Lands. But admit, That by th 
tainder, the Land be fozfeited; yet the party hath the F 
untill Office found. See Nicholls Caſe, Plow. Com. And a 
Cafe of the Dutchy, in Plowder Com. acc. And here, tix 
hath diſpenſed with the fozfeiture. Tenant of the $ 
Mortmain befoze Office found, the King par dons it ki 
The Lozd Poynings conveyed ali his Lands to Sir A 
ings who was an Alien, and after made a Oenizen, aug 
pardoned and relealed to him all his right in the an! 
out any woꝛds of grant; and adjudged, the lame 1 
And he ſaid, he had a good pyeſivent, 14 H, 7. 
Pardon befoze ſeizure into the hands of he ng 
good; contrary, atter a ſeizure without mods 
29 H, v. By, Charter of Pardan, 52, N à man ny wy 
long, and the Ring pardons him all Felonies et e — nes 
dem, and Outlawries, &c. and teleaſes ali foztritures of 
and Tenements, and of Goods and Chattels, the ſame! 
ſerve but fo? life and Lands, if no Office be found, butt 0 
ſerve fo2 the goods without wozds of reſtitution and gra 
Ring is entituled to them by the Putiawry without mg 
the King is not entituled ta Land, untill Office bef 
— 8. 71. The heit intrudes, and betoze Office f 
ng pardons, now the Petr is diſcharged as well of tþ 
and pialts, as of the Intruſion it ſelf. But a Pardon oil 
the Office found, is available fo2 the Offence, but m 
and p2ofits. And ye cited the Caſe of Cole in Plowylen,, 
Pa: don mas granted, mean between the ftrogke aud the Je 
35 H. 61. 16E.4.1, 8 Eliz. Dyer, 249. een 
** 284, 285. 
Egerton, Sollicits2, contrary, This Traverſe 
he who traverſeth, hath not mans title ts himieiĩ as _ 
which the Queen map take Aue; fo2 it is in the E 
Queen to maintain her own titie, oꝛ to traverſt we 
party. At the Common Law, no Traverſe tay but 
might be ſued ; but that is helped by rr 
where the King is entituled by dotble matter of N "wu 
Caſe he is) no Traverſe was allowediuntiH-2 E. 1 0 
in ſuch Cale, two things are requiſite, 1. That tl 
trulp found. 2. That the party who is £8 . 
Traverſe, have zuft title oꝛ Intereſt af Eſtate-of-# 
fnour Cale, the Dffice is army Eee 


came to bim, — a 
„ rue 
is not trauer 3 & the tile, wor 


yenables Cale. 2 | 


1 


—_— — 


— — — — _ 


by what Conveyance the hath it. As to the matter in 

(is Wi, Tenant in tail in remainder is Attainted of Felony. It 

ing during the life of the Tenant in tail, ſhall have the Free- 

aud he conceived, the ſhould; Foz it chall· not be in abey- 

nd it cannot be in any other; fo2 when he is attainted, he 

wy as unto the King : The chief Lozd cannot habe it; Foꝛ 

Tenant fo life is alive; and alſo he in the remainder in Fee, 

The Dono2 ſhall not have it, fo2 the Tenant is not naturally 

unt civilly ; and the Land cannot revert befoze the Tenant 

[he naturally dead without iſſue. But if there were any 

whom the Freehold could vet, then the King ſhould not 

Freehold, but only the profit. So if the Tenant be at- 

til: Loꝛd ſhall have the Land preſently, 3 E. 3. 4E. 3. The 

p ſeiſed in the right of his CUike, is attainted of Felony, the 

hall have but the p2ofits, becauſe that the Freehold reſts in 

life; and if the Loꝛd entreth, the Mike ſhall have an Aſliſe. 

Cenant in tail may fozfeit fo2 his life, as he may grant during 

; See Old N. B. 99. It Tenant in tail fo2 Life, Dower,o? 

Curteſie, be attaint of Felony ; the King chall have the 

ing their lives; and after their deceaſe, he in the Kever⸗ 

il ſue to the King by Petition, and ſhall have the Lands 

the Rings hands: And there it is furthet ſaid, That the 

Elcheat cannot have it; foꝛ the party attainted was not 

p Tenant, but he in the Reverſion ; fo2 the term yet en⸗ 

But now is to ſee, N the Freehold be in the King without 

u conceive that it is, Where the Ring is entituled to 

y there the Ring ought to have an Office, and a Scire facias 

2 Is where the Ring is entituled to a Ceſſavit, Action of 

K. 14 H. 7. 21. Where entry in the Caſe of a Common 

is neceſſary ; there, behoves to be an Office fo2 the King. 

fre the Rings Uillein purchaſeth Lands, o2 an Alien boꝛn, 

is it, foza Condition bꝛoken, Mortmain, & c. Jn ſome Caſes 

xe is only neteſſary to inſtruc the King how he ſhall charge 

acer fo2 the pꝛoũts, which may be ſupplyed as well by Sur- 

Ie Dffice: As if the King be to take by diſtent, oz as the 

pere. And it is true, That a perſon attainted of Felonp, 

aring his Attainder purchaſe Lands, and yet he cannot keep 

Mthe Ring. And it is clear, That by the Common Law 

Tales, the Land was in the Ring, but not to grant. Foz 

mire of 18 H. 6. was an Impediment to that; But now 

wt is ſupplyed by the Statute of 33 H. 8. So as nam the 

grant without Dffice, See 26 Eliz; Cook 3; Part, Dar- 

. And in our Caſe, Dftice is not neceſfary to entitle the 

al to explain his Title. $Sce 9 H. 7. 2. The Lands of a 

ee of Digh Treaſon, are in the King without Dffice ; 

aide king s Tenant dyeth without heir; oz Tenant in tail 

eo the Ring dyeth without Tue. See Br. Office before 

maar, 34. See 13 H. 4. 2 Aman Attainted TI 
* 2 


— 


W — 


| Venables Caſe. 8 1 T_ 


——— ————— 


ſon, the King before Oklice, grants his nee 

which lye in Oꝛant, as Advowſons, Rents, g. ſuch th 

Attainder are in the King without. Office. 722 to: the 

Pi wap £ 23 Elia, He conceiveds That the ſame did n 

to this Cale, and that this Inter eſt of the by this 
der di 100 alle by the Par don out of the Aue 00 „ü 

bag LA 17 6 title 42 1 


ne 18 18 inhm. © 
like is attainted of. ony, The Wing pardong 88 
wh we his 5 during his lite; £02 be Himſelf 0 
of them fo2 his life: And ſoit. is of Tenant in a 
may ies ali that WA be hath, and that is an Eſtate i 
is the Fr Tf Lands be given to ane and 
life of anot 1 the Donee be attaintedof Fe 
Ang ſhall have the 11 during the like ol Ceſtuy dente, 
heir cannot have it, hecat the blond is cozrupt, and & 
5 cy in the Caſe: Fo 19 E. 3. the Juſtices. 
Fine of Lands fo? the life of another vecauſe;an Ou 
5 | be in the Cale ; But fo2 a Fine ot Lands nnr 
heirs fo2 the lifs 0 of another, they accepted a Fine, fog 
miſchier of Occupancy. Land is given to A. karide the 
der to B. fo2 lite, the remainder to the right heins ol Az/v 
tainted of Felaty: B. dyeth ; nam the King hath a Fee ek 
And here in our Cale, It this Tenant fo2 lite had ben d 
Præcipe would ly againſt him in the Remainder being in 
but the party who had right was to ſie to the Ming by 
4 E. 3. If one ſeiſed in the right of his wile or Lands fo2 l 
tainted, the King ſhall have cxitus et proficua: But J. ne 
Cale is not Law 3. Fo2 ſe F. N. B. 254, D. The | 
in the right of his wife in Fe, is Dutlawed of Felony; the 
ſeizeth, the husband dyeth ; Now ſhall iſſue foꝛth a Diem 
extremum z the woꝛds of which Wit are in ſuch cale, 
cujus terra et Tenement. quæ ipſe tenuit de jure et her68 mu 
uxoris ſuæ, adhuc ſuperſtites occaſione cujuſdam man A 
pro quadam felonia inde indictatus fuit, & c. in manu B 
Patris noſtri extiterunt, & c. therefoze, the Ning hath unt 
tantum, but alla the Land it ſelf. - See to the ſame purpoſe 
gilter, 29 2. b. And ſee alſo now in the Book of Pleas ot ti 
186, 187. which alkirmeth, That Tenant in tall being i 
of Fetony, wal fozfeit the Land during his lie. 
8 That this Estate of Tho. Venables was w_ 


FE 107 bes he is reſtrained by the Statuten 
om him (0b if vel jae thou; | * : 
ng by Peti Wen Ve have the lame; Fet ke 


Venble's Calc, 5 


Chat at befo2e the nd Statute ot 18 H. 6. the King might 
4 Ne Offfre: e e 13 H. 4,278. 
by as befoze the Statute. Soo fk the Kings' Cenant pies 
p02 years, the temaindet over to another in Fee, who dy. 
at heir; the aud tem one i) in re King without Dr: 
fra uſe a conjnion perſon itt bee Enter, but a 
q | etl Ring uithout 
: don, Ve.C k did not extend 
kante; For the ſame 8 nn, Th there not within 
don: As tt 5 nt be 9 eden 
ene ch. e donz 
22 e go, 02 ertenh po Fee 1 155 to per⸗ 
atters, a fith puniſhments ich v0 cotitert 
But it may be Dojerted, Th this Pardon; title 
Im pedit, and Re-cntricsfor Cg ute exceptꝭd ; und 
a ihe hay 1 5 been excepted, they had been relraled by 
a on do Ade to Inhetitan⸗ 
Neth J tay,” Thar ſuch Exceptions 
d uſe tn the ths 0 5 Ed. 4; and pet Jnhoritances 
olds 5 9105 not taken to be within {uch' Pardotis:; And 
115 s began 5 Eltz. And he kald, he had been ol Coun: 
Caſes, — it had been taken, T ſuch Pardons 
ertend to Freeholds, We an 9 diſſeiled, and 
he Difſeffi in, the 1515 a pr the King made ſich 
a le, ther are divers d abs and Chattels in 
utes, obe 7 | 4 118 ed that this Pardon 
tend to Freeholds, Atid fee the = of Pardon; There, 
4 gabe and te ut Goods, Chartelg, Debts, Fines, 
Profits; Amerceme „Foꝛteitures, and Sums.of money; 
ww (Forteirtire) thatl be! nded-petſonal foxfeiture, and 
7255 is coupled” aim Aok ſuch nature, And as 
Traberg, e conceived, Chat it did tot lye in this Cale; Foz 
Ice is not tincture in ſlibſt thöfihh it be vold in Cir⸗ 
es; And alto the 175 entitmed by double mat- 
Recon: f. C. the Attarn id 105 fice. And he ſaid, 
the Statutes of 34 & 45 8 „uh ve Traverle, are 
15 ra tor 7 6 tound vixtute Ole, d not virtute Bre- 
Een Eſthrato2s were verp troubletome. And 2 E 6. doth 
Wtraverſe, but where thz Office is lintruly kound. As if the 
10 -enanthe diffetſed, ut Dilleſoz be Attainted-;' The 
\eflt Bis Jam; ; the Difſeif e bord no remedy by 
vp ute b Hurt 5 his Wied a de 
6 That te ite is true; Tul Tbe the Kings'Tenant, 
155 ds accoꝛdin 4 And it Loud ENT may 


z and attalt u truth, 
in b our Caſe fo2 e | 
aw that Venables was 


Venable's Cale. 2 


Cook, to the contrary ; And he conceived, That bythe 
— the Dueen had g but a Chattel ; And that ne 
is Forfeiture, It Venables had been th polleſſion, a: 
d be bzought againſt him. And whereas it harht beet: 
Pr. Attozney, That the Wits ſet down in the Renter, 
beſt Expoſitozs of our Law; the ſame is not lo: Forth he 
ſaith , That (Waſte lyeth notwithſtanding a mean 
which is not now Law, but it hath been clearly ruled to 
ry. See Acc. 50 E. 3. The Regiſter therefoze, and thi TY 
ſubject to the Judgments of our Law, And the WIN 
clauſit extremum, is not to the contrary : Fo; I cc 
ſuch cale, the Land chall be ſeized into the 15 
Ring ſhall have but a Chattel in it. It hath been argue 
grant, therefoze he map fozteit. Nego Conſeque tiar Bi 
ſeiſed in the right of his his wife, may grant, but not forfeit. ” 
in Socage map grant, but not fozfeit ; The husband 
Term fo2 years which he hath in the right of his wife, bd 
not fo2feit it. A AUoman enheritrir taketh hug 1 
wards is attainted of Felony, the King pardons him, t 
Ifſue.; the woman dyeth, the husband ſhall be. Tenn 
Curtefie, which pzoverh, that the King hath no F 
Attainder. Bekoze the Statute of Veſt. 2. Tem 
prolem ſuſcitatam t foxfeit the Land, but n 0 5 . 
hath ſoincozpozated the Eſtate tail to the Cenant in ea 
annot be pr ge yea, . 1 levied ipſo jk re oſt 
though as to the poſſefſion a viſcontinuance* Ind tha 
reaſon, wherefoze 2 5 0nv not be (file At 
ule, See Stamford, 1 husband ſetſed it 
wife, is attainted of Felon clans, the tons a bem 
ee husband, ec 
in tail be * of Felony, and that is 
Lands of vallointheLanvs ofthe 
if the poſſel 11. — 
Contempt, u unh cate 197 Ring e N 
— tg The ſame Law 2 by ot enant in e 
being attainted al Felony. So ſeizure fo2 alienatia 
cence, 02 of the poſſeſſions of Pꝛioꝛ Allens See Br. | 
So where the ſeizure is fo2 Jdiocy. And he concet 25 
thing is in the King without Dffice. And KY 
+6 J confeſle it; Foz all that time many, and a 
— and 7 ces, were attainted by 
— © Salisbury, whoſe * it was, and their L 
lament given erpzell to Ring; ann gh 141 113 
their Lands were in the King wi without Office. Tenan 
age n the entrp of che a; 7772 0 
Oh , 3 WW 
is Lozd,untill Office be ford: but in the ary | 
* the derber the perſon attainted, it un 


11 4 
0 1 
wk. © 1 
. „ if 
* A , 4 . 
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Vendble's Cale, : 


and in the Caſe of the King bofoze Dffice, 7 
rt Abepance. And fee the Lord om a ** e 
. 445, 486. here it is holden 

on by Ac of Parliament, 8 Tebbe hat h 
dice in the like of the perſon attainted, upon 15 
, ſhall forfeit. See Stamford, 545.55: acc. 3. 


That this Intereſt which came ta the Bing by thi 
yt a Chattel, and then it is pelpaſed by the 505 
peonceived, If it be a Freehold; F Tar waa Na 
on are large and liberal; Pug and R * m 
bas, &c. And all other things, cauſes, = an hor 


6 patTOneD ; And alſo this wund (Things) 
I althougy it be 8 general wozd, EEE: 


mal Parpo it ought ta be benefi 
C all things uy is RED 


4 
| py te td Gre where petri th 
uit. Sce Br. Charter of Pardon, 71, 33 
kk King dyeth leiled, the heir intrude 
Parnons of all Jnttuſions, 


Paecepts, 
ch Forkeitures. See alſo in the ſecond B2anch, Yexe: 
FT Body, Goods, Lands, &c. And ſeg ailſp ame 
That perſons Randing endiged of wi 4 
fit 1. of Omds, Lands, R grown wy, The 
it 2 LIAN 1 
eel 


meet upon luch 3 1. 1 ie 10h 
be conceived, That in as 1 by 121 
eas a Monſtrans de Droit, although it 
1, Cle varpfrom the Office in number of or pi 
T7 the Feoffment ; and every Circumſtance in the 
— and our rl in ſubſtance doth cot and 


Fu 
but one 


tie! 
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h ® the Lefee af ohe Ring bad ane * | 
my; adthere it 45 (aid, That OT Leno 


y them may traverle.the urefoe 
/CommanLata,where the Ping is mtl 
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Mich. 29 Eliz, In the 2 
Kings Bench, 


by firgle matter of Retoꝛd. So upon an Dffice finding an aw 
tion without Licence, Traverſe was by the Common Law. 
Traverſe- in ſuch Cale, in the Cale of William de Her 

43 Aſs. 8. See By, Traverlſc, 54. Petition is by the C Cam 
Law, and Traverſe by the Statute ; Frowick in his 1 
Sce Stamf. Prerogat. 6. That Traverſe in the. Caſe of 
was at the Common Law, but Traverſe fo2 Lands: four 1805 
fice, by 34 E. 3. Cap. 14. theretaze the remedy was, by Pe 
See now, Cook 4. Part, the Sadler's Caſc, 55,56. Traber 
at the Common-Law concerning Freehold and Jnheritante 
that was in ſpecial Caſes, when by the Office the Land 5 
the Kings hands, noꝛ the King by that is in poſſeſſion, but 
the Office, and entituled to the Action, and cannot, 
without ſuit theret in a Scire fac ias bzought by re ng rien 
of ſuch an Action to which he is entituled, the party map i 
unto the Scire facias, ann traverle the Difice. by the Coun 
Law, f * N 


' COXXXVIL Mich. 29 Eliz. In the Kinos Bench. 


A Wit was awarded out of the Court of wn, 
Sit Tho. Bacon; ard Str Tho: Heydon',/to' fhett 
Mherekoꝛe, IAhereas the Earl of Lincoln tate; Pigh'A 
England, had granted to them by Patent to be dic dam 
the Egunties of Norfolk and Suffolk; the ſaidLetters Þ 
ought not to be Repealed and annulled. And lo ten 7 
in the nature of a Scire faciass. 

It was moved by Cook, That although the Admiral a 
Effate-fo2 life; pet the Patent did continue in fuxe a 
death :- As the Jultices here of the Common-Pleas; i 
have their places but fo2 life, may grant Dffices 
foꝛce after their death: And becauſe the ſame matter de 
able at the Common Law, he pꝛayed a Pyohibition; ral Wu 
Admiralty they woulda judge, accoꝛding ta the Cini 
Court gave day to'the other ſide, to: wem r WY Ie? 
tion ſhould not be awarded. i 1 


cc xm. Aich. 2 9 Eliz, In the Kings pod it 


Ccompt was lyought by Harris againſt Baker, an Op 

were given by the Jury: It was moved to the Collr 
damages ought not ta be given by way of Damages, but 
mages of the Plaintiff ſhall be conſidered of by wayof dier 
"But tee the Caſe, Hill. 29 ZLz7in C. B. berwt 1 4 
deus. And pet, 10 H. 6. 18. in Accampt, the anti 
to his damage, but vid not recover. damages, 2 Hg. 13. 265 * 
26. The JSlätntift chall not recover: Damages eren Ty 
ConttHall give: Quoddam incrementum to the $ 2 a 
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Long s Caſe. 2 ; ths Caſe. 
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75 © faid, That it had been adjudged, That the ZPlatif 
recover Damages in an e ratione nice et 
g harntionis. 


Mich. 29 Elis. In the Kings Bench. 


CCXXXIX. Long's Caſe. 


: Jt was holden in this Caſe, It a Feoffinent in Fee be 
de of a Yannoz, to which an Advowſon is appendant, and 
made in the Demeſnes, but no Attoꝛnment; that in ſuch 

Abamden ſhall paſſe, but none ofthe Services. 1 


Mich, 29 Eliz. In the Common Pleas; 


CCXL. Barns Caſe;: 


km ugh an Action of Treſpaſſe, fo2 taking of his ſack. of 
nz The Defendants juſtified in the behalf of the Town 
wſonin the County of Cornwall; becauſe, T hat Ming Phil; 
1Mary granted to them of the ſaid Town, a Parket to 
Fa He lap Town and that the J2jaintiff came to 
with a ſack of Com and the Aendo2 would not 
a kn which tauſe, took- the (aid ſack of _ Akd 
1 was given fo2 the Defendant. Upon which, Errour 
and affigned fo2 Eccour, becauſe-that the OE 

the Letters Patents with the date of the place, year, and 
tout ſeying, Magno ſigillo Angliæ Agilhee. Foz) it was 
= (hic in Curia præfat.) is but foꝛm. And afterwards 

as reverſed, fo2 default of the ſaĩd matter, Ma 

A (ligiltar), And by, Anderton, Juſtice, Patents 
x Incolhment; Wecken aDJudgeT'! in Hunger 

| o \ 2 LK | 


75 [i 


. | 
: "4 LI, aul. 23 Eli. Inthe Exchequer Chamber. {0s — 


7 x biought up nan Obligation The Defendant plenden 
# Met apud Leckingtom in the Pariſh of Killmerſton: 
17 my — occ nere << wt egy ot was 


r in the Exche be rent 
ie Kings Bec Thats era 5 
1 H. 7. 3. 11 H. . 2 3,3513 wp bk 
851 — e 1 0 e 
ar 2 
100 5. only, Gt therein wal Þ be dle. Yicinero Marcy: 
ani 
Ir There was u Ct: Wl datt Wb b l che Kings- 
u was pleaded to = made at Ramridge End in Th 
C ton; 


S. 266, 
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Mich. 29 Eliz. In the J : + "0 
Common Pleas. 


NL IIS 


- and that he himſelf was of Opinion, That the Von. . 

been of Ramridg End, and not of Luton. Bot the 
D r-Ruled the ſame againſt him. It was aid im the 
C aſe, That Lockington hall be intended a Town as this 
is; F02 a Pariſh! may contain many Towns, - Ind e, 
the Judgment was affirmed. 


4 CCXLIEL Aich. 29 Elis. In the Common plett 
N Tres 


ballen fin Heating his Clole; The Dete dmnt 
That heretaluze he himfelf bzought an EjeQione f 
the now Plaintiff of the fams Land in which the K 

ſuppoſed to be done, and had Judgment to t. am de den 
ed Judgment, if againſt, ec. It was moved, That the Ban 
not god, becauſe that the Dekendant had not averrey his tit, 

And the Recovery in ane tion of Treſpaſſe, is no Bart mn 
ther ec. Quod Curia conceſsit. But as to 22 nattet, the Can 
„ Barr was gd. And 28 75 
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— the Lö Funden, — of the Dueens | * 
one of her Puy Eouncel: And now an Habeas Cop i ag 
to the. Keeper! alleyto habe the. boyþ of | 
in Court: And at op. ther erretc ned the ud Ul; 
th lifid Peter f | eiten, b the! 
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NLV. Kill, 29 Eliz, In the Common Plcas. ( | 
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ant Fenner bemanden the;Opinion of the Court in thig / 72. ee 


77 N A. Devifed Lands to his CWike. fo2 life, and attcr- 
W Ws to B. bis fon, and his beirs, when he ſhould come to the 
1g bears; and if his wife dyed befo2e his laid ſon. ſhould 
ind age ot 24. years, that then J. S. ſhould have the 
i untili the ſaid age of the ſald ſon: A, dyed; J. S. dyed; 
ved, the fon being within the age al 24. ꝓpcats: If the 
et J. S. ſhould have the Land after the death of J. S. 
Waite aidage of the ſon, was the Queſtion? 
erſon and Periam conceived, That he ſhould not; Fo? this 
wh limited to þ S. by the Mill, was but a Pollibility, which 
ber veſted in him, and therekoze could not by any means 
Au his Executoꝛ. Rhodes and Windham doubted of it. 

er put the Caſe, in 12 E. 2. Fitz. Condition, 9. Mhert᷑ 
1 mostgagen to J. S. upon payment of money to J. S. ſuch 
a his heirs; and befoze the ſaid day, J. S. by his ill de- 
Chat it the Moztgagoꝛ pay the money, that then A. B. 
have them; That this Devile of this poſſibility is god; 

nes juſticiarii negaverant. ij 
BWindham put the/Caſe betwen Weldon and Elkington, 
20 Eliz. 519. here Leſſee fo2 years deviſed bis Term 
ir toꝛ ſo many years of the {aid Term as ſhe ſhould live; 
Ahedyed within the Term, that then his ſon Francis ſhould 
Reſidue of the Term not encurred: Francis dyed In⸗ 
te Wife dyed within the Term ; The Adminiſtratoz of 
bod the reüdue of the Term, and pet nothing was in 
ws the Inteſtate, but a Poſſibility. A Leaſe was made to 
ward, his Wife, and one of. his Childzen ; Habendum 
qward fog 99. years, if he ſhould ſo long live: and if he 
Win the ſaid Term, that then his ſafd wife ſhould have 
W Term fo2 ſo many years which ſhould be to come at 
of the death ol her husband; And if. ſhe dyed. alfa 
he laid Term, That then the Child party to the 
pauln have it fo2 ſo manp years of the ſaid Term 
net be expired at the time of the death of the 
aud the Cale of Cicill was vouched, 8 Eliz. Dyer, 
Meate was made to William Cicill, pro termino 414 auno- 
um diu vixeric, Et fi obierit infra prædictum terminum, ex- 
Mur predict #74147: Cicill habe bit et tenebit omnia ct ſingula 
pro reſiduo termini prædict. incompleto, ſi tam diu vixcrit. 
Eliz, obierit, infra prædict, terminum, tunc. lian 
us, & c. And it was holden by Carlyn and Dyer, That 
ders were void ; Fo2 the Term is determinable upon 


71 


The Lord Campe ons wy Sir Thomas Gor = 
Caſe. Dalton's Calc, 


2 37% 211, 
I; xllow , Ll, 


h rl. 98, 


ſald Term cannot remain. 
And by Anderſon, Che Keainvers f the Term ity, 
a, are doi; Fo2 every Remainder ought to be cert; 
[8 119 cereainty ; fot it may be, that the firſt benen Win | 
may live longer, 92 dye fconer,-fo as he in the te ys | 
know what thing he ſhall have. by | 
And fo allo tonce ted Rhodes, Juſtice ; anvhep | 
tween Gravenor and Parker, 3 & 4 Mar. Dyer, 1501 < 
made to A. fs} lite by Judenture; and by the laid I . 
Proviſo was, That if the Leſſe dyed within the C erm of dm 
then nert enluing, that then his Executoꝛs mthe rig 
ſee fo2 ſo many of the years as ſhould amount n tie 
Go pears to be accounted, from the date of the'Javenture 8 
was holden, That that ſecondary Jntercſfts the E we i 
void: And that the wozds concerning the ſame. t 
Covenant. 2 1 1 
| 718g) 
Trin. 29 Eliz. In the Common f ypc: 


$127 21.1 
CCXLV. The Lord Compron's Ct. 4 


4 22 N 

Nos It was holden by the Lozd Anderſon, C 
this Caſe, That if Ceſtuy que Ute after the 4 p 

1 R. 2. Leaſeth fo2 years, and a . 
the Leſſe and his heirs, having Motice of the Uſe; ti tei 
= 4 L. - 258 : — where the FL la 
they Releaſe t Diſlefſoz, although ey habe m 
the uſe, yet the ſame is to the uſe of the Difletſo2 ; Ada 4 
pena eth again(> the Dilleiloz.- See II E. 4. 8s. ans ls 


Trin, 29 Eliz, In the Common-Pleas, (ell, p 
CCXLVI. Sir Thonia Gorge and Daltes's Cl! 45 Z 


Sx Thomas Gotge and the *r bis Wie, V 1 
are Impedit. again Francis Dalton; * 

the Auen was 's ſeiled ofthe Mannoꝛ of D, to 1 Un 

ec. was appendant; and ſo ſeiſed, the Church became Wares 

that afterwards the Queen granted the ald Manno; meh n 

vowſon to J. S; who pꝛeſented the Detendant. Jt Wi 

Opinion of the Court, That by that Gꝛant ofthe MU 

bowſon did not paſſe; although that the King by his Pi 

may grant a thing in Action, Quod vide Dyer, 1 3 Eli. 

F. N. B. 33. & 16 H. 7. | 


3 


ä — 
jy" TY — 


Carter and Marter's 5 
Caſe. 


— — 


cexlvl. Hill. 25 Eliz, In the Common Pleas, 


x Copyholder with the Teave of the Lozd Leaſed fv2 years; . 24) 
A and afterwards ſurrendꝛen the Reverſion with the Rent //--. /7; 
ale of a ffranger ; who was admitted actoꝛdingly. It was | 
pi I in this caſe there needed any Attozument, either to 
dhe Revetſion, oz to create a privity ? 
f 15 holden in this Cule by Rhodes and periam, Julticeg, 
the ſurrender and admittance, ur ſupra, are in the nature of 
wlment, and ſo amount to an ot an 02 at the leaſt, 
Pt yy the want or it. 12 


ith, 29 fb; 15 che Kings Bench. 


5 
156 
e 


0 OX L V I II. ler and Marten s Caſe, 


2 men ave an Obligation joyntly fo2 debt. The bent. 
in the Obligation made him who was ſurety only fo2 him 
| 11 Obligation fo: payment of the money, his Erecutoz, 
ed the money general; And, Mhether it ſhall be ſaid, that 
2 te Court, Executoꝛ, oꝛ as an Obligoz, was a Quære, not Be- 


: "COX Lix. alab. 29 bs. In che Exchequer, 


ws. IF ; 
s endebted to B, who was endebted to the Queen ; B. 
Nyned his Debt unte the Buren: By all the Barons, Þ20-- 
e awarded out of the Exchequer, to enquire what gods 
e Alignment; amm nat what he had tem- 
predict. facti. c. 
k CCL. ill, 30 Els. In the Kings Bench, 
| |; Was accompt table to. .$; and afterwards ] 8. was Out · 
gin an on per nall : A. dyed; The Queen by her 
Mt 1 granted unto B. omnia bona et catalla, exitus, 
, fotisfactur. et advantagia ee came ta her, 
by reaſon of the Ourlawry of the S: And now B. 
Nm Action of Accompt againſt the . JAS of the ſain 
Executoꝛs of their own w The Defendants pleaded, 
had Letters of Adm ation committed to them 
abend yemanyed Ae Mut. The Plaint 
e of his Wit, Beplyed, That - meg did. 
of their. own wong, befoze that niffration was 
unto them: Upon which the Defendants did demur in 
RO Dpinton of ſome of the Juftices, That the 
u ungen by taking of Letters ot Adminiſtration ; and = 


Specut's Cale, : 


— 


they are to be char ged as Adminiſtratozs only, and not one and =- aer 
Sce 50 E. 3.9. 20H. 6. 1. And ſee the Cale of n e * 
Canterbury, 9 E. 4. 33. It one adminiſtreth of is ns 
and atterwards takes Letters of Adminiſtrationg he we = r 
not as Exequrob but as n Sce a Dee 2 1 
But Gawdy, Juſtice, conceived, ants liek 
be charged as Exetutoꝛs. As to the Sake 1% Un of. ts 
Action of Accompt. See. Br. Pat, 98, 32 Hl. 1.5, 10 ik Pi 
grant a thing it-acion which is pe r 1 
the like-; Oꝛ a thing mixt, as the Y; 
i thing recall, as an Action con ght 4 
But it was agreed on all ſides, E bat tit Lan 8 Ti 
ed ſpecially, it had been clearly good. And it was Obſerhe 
in the pꝛinctpal Cale the Accomptant was ce wa 
ſo that his Exetutoꝛs were chargeable to the Qu 
Accompt, and the Quen was entitled to it: 
cd, That this Action of Accompt came to the 15 real 
ꝛerogative Royal, and in vertuet roche Kg 
comptable to her, and therefoze the Queen 19 
over to a Subjec : Certainly the ſame is 
rable fromthe Crown, noꝛ a Flower of the 3 $the 
cannot grant over ta a Dubjec power to pardon 4 . ki 
is pꝛoper and pecultar to the perſcn of the King; ti | 
ject may have a Court of Chancery : And aithou al 
Accompt is at the firſt, i. e. at the time of the Gzantzt 
pet by matter ex poſt facto, it may be reduced to 
the Accompt ; and although the Accompt be not ex 
the Letters Pattents, yet the woꝛds of „ 8 
amount to as much. And Gawdy, Inſtice, EN 
Accompt ought to be bꝛought in the name of the 
the Juſtices were of Opinion, That ik the ſaid; A. 
ving at the time of the ſaid Gzant of the Quen, the « 
had not been god; fo2 then the Actin againſt the Exel 
which ts the matter of en „had not ben veſted- 
Auen. 14114 20 
| | W wt * 1 
Meh, 35 Elia. In the eden Pleas. T's wed 
bl Wi 
CCL. Spear s Caſe. 19 4 
1 2 | 
Umphrey Specot, and Elizabeth his ute, No 
Impedit againſt the Biſhop ot Exceter, & c. ofth 
of Tedcoll i in the County of Devon: The Biſhop please 
the Plaintiffs pꝛeſented to him one John Holmes, quem 
aminationem invenit Sciſmaticum inveteratum, l non hab 
be inſtituted, vel ad acceptandum aliquod Bench 
nimarum, f02 wh he retuſed him, and of ſuch 
tothe Plaintiff 55 and ol the cauſe of it; upon wi 


4 
pt 
= 


. 
o 


b m7 e 


— — 


Specott's Caſe, 2 


It was argued by Elcerwood, Serjeant, fo 


und thete J will repoꝛt but cer: 
3 of his Argument: He concetbed, That that general 

of Sciſmaticus inveretatus was giod enough; as; tf the 
900 ifieth Baſtardy, It is firfficiettt to ſay, Baſtardus, five 


| r thoitt other Ciecritiffances, as tu ſay, On the body of 


at be ar: Lollard derivat à Lollio. i. c. Anglt- 

Sompfon was Dean ot Cbriſt- Church in Oxford, and 

1 * the Oꝛdittar y fo? Schelme, becanſe he wornd 

| lte; und fo? thitt he was condemned fo2 a os 
u der wen of his Deanetp, 95 time of the 

| by 2 7 hn i gear Thet 

ally, how and in 

Ave Cry 5 

Ovittene. Jn man⸗ 

" Anvtherefoze, to 


WH ache ite r Spiritual ; it, : 
Feading of it, is not god; but he who pleads it, 
phat Order, and under whole Obedience, * 3. 37. 
the Bol Entries 4. Intravit Religionem, v:z. in Do- 
amelirarunt de Eondon, & ih fuit profeſſũs ſub Obedientia R. 
$ Domus illius. Do Depzivation ſhak{ not be generally 
d which da Book Entries 458. Ecclefiaivacavir per Priva- 
Kc, per J. S. Legum Doctor, Delegat. &c. fo of Refig- 
2 E. wt 9 17 9 8 navitin manus I. L. Biſho ok. a ens 


—_— 


Eſtri rage ind Owles 8 2 


ET Es 
Irupontls Statute of 27 Eliz. this defect be helped; king 
ceived it was not, fo2 here the defcct.is in matter, * 
As if, in Treſpaſs of his Cloſe bzeaking, the Defends 
by a Leaſe fo2 years, and doth not ſhew rhe ep way. 
was made, and the Plaintiff demurrs generally upon 19 ; tein 
vefect is not helped by the ſaid Statute, foz that it Paw BY, 
So in a Foꝛmedon in Dilcender, The. Dekendant ple; 
ranty with Aſlets, without ſhewing the place where te 
and the Demandant demurrs upon it generally, the 
tea is not helped by the ſaid Statute : See a gu 
judged upon the Statute, Mich, 28 & 29 Eliz, betwen 
and Broad, Periam and Windham Juſtices, INcCCive — 
Plea of the Biſhop is not giod, becauſe it is not 
point the Pꝛeſentee wag Schiſmaticus; fo2 by this gene 
ing, if it ſhould be allowed, the Metropolitan, to eme 
of the Caule belotigeth, ſhall be.dyiven to peruſe. all Sch 
the Examination dt the n which is a th g inn 
thconventent. Rhodes, and the Lozd Anderſon, tot 
And Rhodes vouched an n Old 30 E. 1. dut g (a | 
of the L02d Carline, a Quare non ee the De 
ed, That the Clerk . Schiſmaticus & 7 — 
the Court commanded, that he | 
which he ſafd, Adulter; ſo as the Cour 
fo2 the generality, but the 5 5 And 1 
Caſe is not like the Caſes put by Shuttleworth; ck 
things tryable by our Law, i which Ta ſe, to habe con 
all, all matters iſſuable ought to be 
the Cale is otherwile, pom no 5 
Stathte of 27 Eliz. 


cUrit of Erro tougher in the Uns Bench. hl, 32k ls, 
Cook 5 Part, 37. Specor's Caſe. * 


Tyinit. 30 Eliz. In the Kings Bench. 1 


4 1 


60 * i 
2 


155 Nt Ska: upon the Caſe . baden again Oules, 
en 
is a 


CE L I L Eftrigge and Owle's Cale. 


T. Ls 
i > 146 i : N J 
1 moved, int = 
in reſpect of the Prom 
4 75 a 2 7 Ir 1 I nnn 
F . $353 


— — — 


—— 


— — s Matthens's - Call 6 


©; where he pꝛomiſed to give a Tun of Tine upon requeſt, 

an cafe the requeſt is trauerſable, and therefoze it ought to be , >.; 
y ſhewed, £02 the requeſt is parcell of the Jfſue : But if 
isa be bꝛought, and the Plaintiff declares upon an Indebi- 
been it the Plaintiff pꝛove the debt, it is not materiall to 
he p2omile ; fo2 every Contract executoꝛy implyes a pꝛo⸗ 
in ſich caſe, the requeſt is not traverſable. And the 
the Caſe was, Chat one Tickill was endebted to the Plain⸗ 
Jol, and dyed inteſtate; B. his wife tok Letters of Ad⸗ 
wation, and took to husband the Defendant , And he, fo2 the 
ation afozeſaid, and that the Plaintiff would fozbear his. 
29 little time, pꝛomiſed to pay it: And further declared, 
ie had fozbo2n, cc. from ſuch a day, untill ſuch a day; but 
VDetendant would not pay it, licet ſæpius requiſitus: And 
is Declaration, the Plaintiff had Judgment: And now 
of Errour was b20ught, and it was aſſigned fo2 Errour, 
that in the Declaration it is alledged, That the Wife Ad- 
the gods of the Jnteſtate, and did not ſhew, that ſhe was 
ſſtratrir,#c. and took Letters of Adminiſtration. 2. It is 
red, That the wife had goods of the Teſtatoꝛ at the time 
miſe, fo2 otherwiſe ſhe ſhall not be bound, Fo? it is but 
pactum ; fo2 Executoꝛs oꝛ Adminiſtratozs, not having Al- 
all nat be chargen. And it was holden here, That Re- 
not neceſſary, fo2 the debt was befote the promiſe, fo as 

queſt is not any cauſe of the Action, | 


Paſch, 30 E Na. In the Kings Bench. 
CCLIII. Matthens's Caſe. 


ore; That a Bill of Perjury, upon the Statute of 5 Eliz. 
as ſued by the Queen and the party, becauſe that the De- 
t being one of the Homage, æc. did pzeſent with the reſt of 
lagers, That the Plaintiff had cut down certain Tres, . 
Ahereas in truth he had not cut down any. And it was hol: 
I the Juſtices, That fo2this matter, the Bill did not lye 
Wis Statute Foꝛ this bzanch of the Statute is to be intend⸗ 
erjury in Depoſitions only. 55 | | 
ap Tanfield, A Bill dath not lye upon the Statute upon 
comnmtted in an Anſwer to a Bill in Chancery. Sce 
1 Caſe. 


= Pye and Grunway's 
Caſe, 


„ r 


— „ D— 
CCLIV. Trin. 30 Eliz. In the Common Plex, 


12 a Replevin, The Defendant avowed fo2 Damage Feat, 
The Plaintiff in barr of the Avowry, ſhewed, That every 
bitant in every Meſſuage in the ſaty Town had uſed to haue 
mon in the place where, ec. 93 m_ - 
Glanvile argued, That the pꝛeſcription was not god; 
of Capacity in the party who pꝛetends Intereſt, fo? it is nov 
tain, but applyed to a Multitude: and he put divers 
mof of it: 22 H. 6. 21 Hl. 7. 1. Mar. Dyer, 100, Uhe 
grants a Rent probis hominibus of Iſlington ; the ſame is vai 
they are not cupaule. | = | 
Harris, I conceive,That the Preſcription is good; and ge 
ed, That a Confuſed Multitude cannot pꝛeſcribe in a m]hh 
Intereſt, but in an Eaſement, o2 diſcharge ; As in a Maag 
Church, and that by reaſon of Cuſtome in the Land, and ate 
the perſons. Sce 7 E. 4. 26. Where it is pleaded, Chat 
Inhabitants within ſuch a Town time out of mind, ct. ha 
to have Common there, cc. And foz a Townſhip. tohavea 
to the Church; And good, by Danby. And, by Littleton, thy 
to be pleaded by way of uſage. Aim, 18 E. 4. 3. Al the 
tants of ſuch a Town; may well pzeſcribe. And he cite 
222,223. Communia quandocunq; ex longo uſu ſive con 
cum pacifica poſſeſſione continua er non intermixta, ex ſcientiahs 
ligentia, et patientia Dominorum, ita etiam amitti poteſt pri * 
gentiam, et non uſum. And he vouched Britton, fo. 144. < 


is obtained by long ſufferance ; and allo it may be lot by lag un 
ligence, xt. 


f 


Mich. 30 El:z, In the Common- Plcas. 77 


CCLV. He and Grampay's Caſe. 
PP Treſpaſs bought by Pye againſt Grunway, and ane 1 K 
Plaintiff declared againſt Grunway only, who pleaded Wow 
ty: And it was found foz the Plaintiff. And in Arreſt or: , 
it was moved, That the Plaintiff in declaring againſt amm 
had falſified his own it. To that it was (aid, That i 
termoſt it is but a diſcontinuance, in but matter of fun 
lieved by the Statute of 18 Eliz. But it was ſaid b toe 
that it map be, That B. was outlawed at the Þ Sum 
then the pꝛoca dings is determined as againſt him. am he — 
demanded of the Clerks, I the uſe of the Court be not 0 iu 
caſe to declare, That Grunway ſimul cum B. — 1 55 
Querentis did the Treſpaſs? Who anſwered; Not this not | 
but in an Action of Debt, it is otherwiſe : And afterward® e 
Pian that Exception, Judgment was given 1 | 


i... 


— 
: 


—_— es Ls | 2 
Thorp and Wingfield's 2 5 Botham and the Lady 
Calc. £3 Greſhams Cale, 


© coop Rs 
Trin. 30 Eliz, In the Common Pleas. 


CCLVI. Thorpand Mingſield's Caſe. 


Waſte, the Plaintiff declared upon aLeaſe fo? years gene- 
lu; and the truth of the Cale was, That the Plaintift had 
Leaſe fo2 years to one A; which Leaſe being in fo2ce fo: 
gears, be Leaſed the ſame Lands fo2 years; as he hath decla- 
begin pzeſently ; and the Waſte which is aligned in the 
ation, was done during the firſt Leaſe : And now, Jf the 
unt upon this matter might plead, No waſte done, was 
Geſtion. And it was ſaid by the Court, That ſuch a 'plea 
whe perilous fo2 the Oefendant, fo? it ſhall be found againſt 
und if he pleadeth the ſpecial matter atoꝛeſaid, Scil. The 
Leaſe in Eſſe at the time ofthe waſte committed; after the 
tion of which Leaſe, no Waſte was done: It the ſecond Leaſe 
Indenture, it Hould be a god Plea ; but if by Indenture, 
plaintiff would eſtop him by the Jndenture, to ſhew, that 
und Leaſe hath another beginning then the Indenture pur- 
an then the Waſte ſhall charge the Defendant ; And al- 
he Plaintiff had not declared upon a Leaſe by Indentuce, 
Defendant pleaded the ſpecial matter atoꝛelaid, he by wap 
Wlication (hall eftop the Defendant to plead any other begin⸗ 
the Term, than the Letter of the Indenture doth purport ; 
ie ſame ſhall be no Departure, fo2 it is matter which 
"hi eth the Declaration. | | 


Paſch; 30 Elix. In the Common Pleas. 
k 0 CLVI I. Bot ham and the Lady Greſbams Caſe, 


Prohibition by Botham and Couper, againſt the Lady 77 
lam who had iimpleaden them in the Spiritual Coutt tor /G /” . 
har, and made their Suggeſtion, That time out of mind; , /? 7, 
Am paped to the Giccat of the ſaid Pariſh 4 d. fo2 the , 
a hay ot every Acre; It was moved, That upon that ſur- 
Poohibttion ought not to be granted, koꝛ that a Modus Deci- 
all never come in Queſtion: But the party ought to have 
De lame matter in the Spiritual Court, Scil. That the 
=Y appertain to the Uicar,and not to the Parſon: and then 
car ſueth fo2 the Tythe of the Hay, the Modus Decimandi 
Me it Queſtion; and although that he hath averred in his 
dat the Tythe⸗Haybelongeth to the Gicar, yet that is 
77) nd al: And afterwards a'Conſultation was awarded. 


Dd 2 30 Eliz, 


Ruſbe and Heigh ates 
Caſe. * 8 


— — 


30 Elix. In the Exchequer, 


CCLVIII. Xuſbe and Heighgates Caſe, 


HET ng” Roceſs was award@ out of the Exchequer, againſt Ru A 

og 7 7A 5 

"ey Pix levying of the ſum of 2001. which he owed tu the ö 

534. Upon which, It was found by Office , That Ru& 27 

eme 22 Eliz, was poſſeſſed of Lands foz the Term of divergjgisi 
then and yet to come; And the Debt of the Quen began 13k Walt 
17 Eliz. And upon the Retoꝛn of this Dffice, came one Heyt- 
gate, and ſhewed, That the ſaid Ruſhe, 16 Eliz. was 
the (aid Leaſe, and the ſame year aſſigned the bed 
Heighgare, and traverſed the Office. 

Exception was taken to the Inquiſition, Betauſe t 
Leaſe is not certainly ſet foꝛth; ſcil. the number of they | 
certainty, 1 14 
Cook, The Dffice is ſufficient enough, notwithaand (ns* 

Exception, fo2 the Dueen is a ſtranger to the Leaſe, an 
fo2e ſhe ſhall not be dꝛiven to ſet foꝛth the certainty, Sce 
Plowden, 85. Partridge s Caſe, upon the Statute of 32 H. 
cerning pzetended Titles, cc. there the Jnfozmer declared 
the Defendant had Leaſed Lands fo2 years againſt the ln 
tute, xc. without thewing the Number of the bears; ade 
fozmation was holden god enough: fo2 it is impoſſible; hits 
ſtranger have Notice of every certainty,4c. and it is ama 
meddle with ſuch a particular certainty of the Leaſe, and gg 
ft: And in this Caſe, fo: as much as Heighgare comes | \þa 
Leaſe not by voluntary Contra, but by ytſory means; 1a, M 
by Execution upon the Statute, he cannot by common Þ in 
ment have Notice of every particular Circumſtauce an 4 
the Leaſe, as he may in caſe of a voluntary Contrad. 9 
although in pleading, the number of the years-ought to! 
ſed, yet in an Jiquiſition ſuch preciſe pleading is notre 
15 H. 7. 7. An eſtate tail, and dying ſeiſed of it, was n Uo 
fice, without ſhewing of whole guift it was; and gov on — 


x 


CCLIX. Tin. 30 Eliz. In the Exchequer. 
| aun 1 


O. erhibited a Bill in the Exchequer - Chamber; 
Statute of 2 E. 6. Cap. 13. to have the treble n 
letting koꝛth of his Tythes accoꝛding to the ſaty Statut i 
was clearly holden by the Court, That the Bill din not . 
thaz matter ; fo2 the Plaintiff hath his remedy fo? the Eee 
otrrt of Pleas in the Erchequer : And aiſo fox that there 
no ſuit oꝛ pzoceedings accozding to the Oꝛder of the Eee 
Chamber in Caſes of Conſcience, upon any penal Statut“ Was 
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7 7 ells 5 3 Markham: and Pitts 8 8 5 Crane and Junipers 
Ware ft Cafe. | Caſe. 
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Trin. 30 Eliz. In the Exchequer, 
CCLX. ach and Tafcelłs Cafe; 


xe; That in the Cale between Body and Taſſell, It was 

N joſnen by Baron Clark, That if a man lendeth money, and 

bearing of it, contracts fo2 maze then 10 l. in the 1001; 

the Bond made fo? it, is doid preſently ; and that if he doth 
at exceſſive Jntereſt, that he ſhall fozteit treble the value. 


Trin. 30 Eliz, In the Kings Bench. 
CCLXI. Markham and Pitts's Caſe, 


Aion upon the Caſe upon a Trover by Markham, againſt 

the Defendant after an Imparlance, pleaded an Outlawry 

Plaintiff: And it was holden by ſome, to be a good Barr, 

garde it map be pleaded after Imparlance; As 16 E. 4. 4. 

tupon a Specialty: But, not in Debt upon a Contrag, 

, Battery, Impꝛiſonment, c. foz, ſuch matters the King 
habe by Outlawry. 


Trin. 30 Eliz. In the Kings Bench. 


„ cCclxII. Crave and Junipers Caſe, 


as Crane bought an Action upon the Caſe againlf Juni- 
&, and one John Matthew, upon an Aſſumpſic;and declared, 
ii Conſideration that the Plaintiff took upon him, That 
William Matthew was endebtedunto him in divers ſums 

key at the time sf the death of the ſaid William, that he 
dat moleſt the ſaid Defendants being Executors of the laid 
Wn Matthew befoze the Loth day of May next following; 
FFAradants pꝛomiſed to pay to the Plaintiff debitum præ- 
Bit the ſaid Toth day of May. And declared further, Mod 
Reltavit : and pet, ſæpius rcquiſir; the Oetendants 
dhe. _ And upgn Non Adlamplc pleaded, Jt was 
Mthe Plaintiff, And it was Objecked, That the Plaintill 
FMAintained 102 averred ee, ; fo2 the odds of it 
Mu molcftavit nominatos Exccutores Leſtamenti et ultimæ 
Nis william Aatthew; but he ought to habe aber red mae ſpe⸗ 
od non moleſtavit Jumper & Matthew, NANed Crecutoas 
Wan Matthew ng any of them, by their names: Allo he ought 
M pleaded, Quod non molcſtavir, betoze the ſaid 10th, Fay of 
Ming to bis pzomile. Aud alla he ought ta habe ſhewed 
ration, how that he did not trouble them toz the debt 


. dato tC; , ' 
1% a Paſch. 


, 


— 


V Vigmore and VVelsl's 8 3 Abbott's Caſe, I 
Caſe. | 


== = — 
Paſch. 30 El:z, In the Kings Bench. 


CCLXIII. Walcott and Powell's Caſe. 


He Caſe was, That in an Action of Debt brought agaings; 

Pusband and wite, The Plaintiff declared upon an & 
tion made by the wife dum ſola fuir ; and the Wit was in ore. 
tinet tantum : And upon Judgment given in that Action, a 7755 
Errour was bꝛought in the Kings Bench; And that matter un 
aſſigned foꝛ Errour ; And by Cook, The Watt ought to be jg 
Debert er Detinet; fo2 the husband hath the gwds of the Wiz 
his own right; and ſo is the Regiſter, 140, 


Paſch. 30 Elix. In the Kings Beach, 
CCLXIV. Vi gmore and YVells's Cafe; 


Hꝛe were bound in a Bond by theſe wo2ds, Obligamus e 
quemlibet noſtrum Conjunctim. And it was holben Wie 
Court to be a joynt-Bond, and not ſeverall ; fo; the wond Quins 
libet, is expounded by the woꝛd Conjunctim. Ws 


CCLXV.” Paſth. 30 Eliz, In the Exchequer, 


IT was holden by the Court in this Caſe, That if a nn 
entreth upon the Farmoꝛ of the Queen, that by ſuch Entre, i 

hath gained the Eſtate fo2 years: and if he doth make aL 

to another, his Lefſie may maintain an Ejcctione Firm. 


MN 


Paſch. 30 Eliz, In the Kings Bench, an} 


CCLXVIL. Altett's Caſe, 


wit! 


| A Lie Abbor bzought an Action upon the Caſe upon 5:88 
rall Aſſumpſits, and in the cloſe of her Declaration, f 

Et prædict. J. S. licet ſæpius requiſitus, & c. and fo there war's 
one licer ſæpius requiſitus, to all the 5. Aſſumpfits; hertan 
ſeverat Aſſumpſit ought to have his ſeveral demand; ic 
neral Requeſt fo all is not ſufficient : Foz it hath been M 
Where one is endebted to me ſeverally in ſeveral ſums 
made upon requeſt, oꝛ demand made; And J go to him, nuns 
him, Pay me what you owe me; the ſame is not a Wound” - 
mand oꝛ requeſt, Wray, It one lendeth me money, [7 err nee 
when he thall be required ; Licer ſæpius requiſitus is not , 
but if the Plaintiff declareth upon a Cum indebirarus fuilk; WF 
Defendant aſſumed to pay; there Licet ſæpius requiſitus La | | 


* 
1 


A; 
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” Stulford s Cale. : The Town of Green in 
Suſſex's Caſe. 


* Er — 
paſch. 30 Elix. In the King's Bench. 
CCLXVII. Stackford's Caſe. 


ford was endicted fo2 diſcloſing the Counſel of the Quien, 

\apof his Companions being fwozn upon the G2and Enqucit 
County of Middleſex in this manner: It was intended 

| to endict the Bꝛother of the ſaid Stacktord as a com- 
Frrettom, and he diſcloſed the ſame to his Bzother, and up- 
matter he was endicteds, and exception was taken to the 

nent, becauſe it is not ſhewed in what thing he had diſclo⸗ 

tir Counſel; 2. It is ſaid, in Trinity Term, 29 Eliz. he 

d; but it is not ſaid what day of the moneth it was done; 

the Endictment is that he being woꝛn coram Juſticiariis Do- 
wieginz, & c. And it is not ſhewed in what Court he was 

in, but generally at Weſtminſter, The Juſtices were all of 
n that it was a levied part, and that he ould be fined fox 
«kt he was diſcharged from the Endiament. 


Paſch. 30. Elix. In the King's Bench, 
CCLXVIII. The Town of Green in Suſſex's Caſe; 


Town of Green in Suſſex was amerced fo2 the cſcape of 
Melon, and that Amercement was grounded upon an Inqui⸗ 
taken befoze the Coroner by whom the Eſcape was found 
bas moved fo2 the Town, that there is not any ſuch Eſcape 
02 which the Town ought tobe amerced : Fo? it is found 
| who eſcaped x10 Die Januarij. 30 Eliz. circa horam 
un poſt meridiem , with a Pitchfozk moztally ſtruck one A. 
A ot the ſaid ſlroak died 8 houres in the Eveuing of the 
ky, and that then the other eſcaped ; Fo2 which Eſcape be 
Me in the night, the Town by the Law ought not to be a- 
WM, fo2 it is not Felony until the party dyeth. UWhich (ee 
„ and in Cole's Caſe. 13 Eliz. Plow. Com. 401. And 
the Town no2 any other was charged with the of- 
Whefoze the party was dead. Wray, Jt ſhould be a hard thing 
Con ſhould be amerced upon this matter; fo2, although 
44 "94a might have ſtayed the party, vet it is not 

3 &c 6 


Fetherſtone and Hutehinſons : Stretton and Brown's © 
Caſe. a Caſe. 


— 4 ON ry vo 7 77 
Mich. 30. Elig. In the Common Pleas, 


» CCLXIX. Bland and Riccard's Caſe, 


be Cale was, that p2oceſs of Attachment iſſued out ors, 

Chancery againſt the Dctcndant, by force of which he was 
ken by the Plaintiff being Under-Sheritfe ; who tok Bond g 
with which Bond Debt was bzought : the Bond being t 
pearance at the day contamed in the Attachment. Jt wines 
clear Opinion of the whole Court, That the Bond was ws, 
fo; that the Defendant was not bailable upon the attac 
Sal the Caſe of D. W. and Manningham. 4 E. 6. Plowles 
61. 62. * 


77in, 30, Elix. In the Kings Bench, 


CCLXX. Fether(tou and Huttchinſon's' Caſe, ; h 


IN an Action upon the Cale, the Plaintiff declared, Un 
whereas one Hill had recovered in an Action of Debt againlf]# 
10 |, upon which a Caſſias was awarded againſt I. S. t 10 
koꝛce thereot he was arreſted, and being under Arreſt; the he 
dant in conſidetation that the Plaintiff would ſuffer the lad 
to go at large circa negotia ſua, And to ga ta his own Haut 
allo in conſideration ot 2 d. pd to the Defendant, he mani 
pay tothe Plaintiff the ſaid 10 J. It was holden by the Can 
votd pꝛomiſe within the Statute of 23 H. 6. Fo, the cont 
tion-to let a Pꝛiſoner go at large is not lawtul 02 gd, 
part of the Conſideration be not god, the whole is 
ſo it was adjudged. ' be... 


1 


Zyin. zo. Elizx. In the Kings Bench, 5 
CCLXXI. Stretton and Brown's Calc. T 
Ma falſe Impꝛiſonment bꝛought, the Defendant jullildys 
caule at the time he was Conſtable of D, and appar 
Plaintiff to watch, and he refuſed, by reaſon of vhich hol ay 
in the Stocks; upon which the Plaintiff did demur WATT 
cauſe the De fendant had not alledged, that the Plain FOX 
habitant within the Town; Foz the Conſtable c 2 7 
ſtrangers which paſſe to watch: And it was moved, Ain ne 
Cauſe the Conſtable might ſet one in the Stocks; fon it 
he ought to complain of his refuſal to a Juſtice of the 
the Conſtable cannot appoint any to watch at his piemm 
only in his turn, fo2 otherwiſe the Conſtable might pm 48 
vate revenge ver his Neighbours. Sc 22 E. 4.35. 
Juſtice, The Defendant ought to ſhew, That the 


— 
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* Paramour and Robinſons 2 
| 9 


ct him in the Stocks. 


Trin. 30 Elix. In the Exchequer, 


\ 


, C CLXXII, Paramou and Robinſon 's Cale, 


Te Caſe was,George Robinſon Leſſee fog years of the Manno: 
lf Drayton-Baſſerr, the Beverſion to the King, devifed his 
Into his Wife, as long as the ſhould keep her ſelf a CTlidow; 
Lmvattider over, if ſhe marrien; and dyed, and made his like 
William his (on his Executoꝛzs, the ſaid William being with⸗ 
and therekoze Admimiſtration was commttted to the wife 
dum (he vnlp pꝛoved the Well : And afterwards the like 
al her Intereſt to the leid William, and dyed. 
, Nothing paſſeth by the Gzant, foꝛ William had the Term 
eie every Executo? hath an entire Intereſt. EE. 
Mam, Contratp ; fo2 at the time ok that Gzant, the ſon was 
Age, and had not admimitted, noꝛ pꝛoved the TAilt; there- 
10 


fect the (Mike was ſole Executrix. 
non, Sollititoꝛ, It during the ole Executoꝛſhip of the wie, 
Muntteth a Trefpaſſe upon the Land, the wite alone thall 
te Action of Treſpaſs without naming her Co executoꝛ: 
Mook denyed. And he cited the Cafe, 16 H. 7. 4. It two 
n be, and one of them only is pofleſſed of the goods of the 
Wito, and a ſtranger takes them out of his poſſeſſton, to whom 
cher Executoz doth releaſe ; and afterwards the Executoz 
thoſe poſſeſſion the gods were taken, brings an Action of 
Hale againſt the Treipalloz, who picads the Releaſe ot the 
Motecuts). It was holden a gwd plea; fo the poſſeſſion vt 
was the poſſeſſion of the other. The Caſe was further; 
Ik Robinſon the Defendant in pleading had chewen, That 
"Robinſon was poſſefled; and deviſed the ſame to his wite, 
Sranted the ſame to William, who deviſed the fame to the 
lindant, On the other ſide, it was ſhewed, That Thomas grant- 
aas Cerm t6 Paramonr the Plaintiff ; upon which they were 
A. And the Queſtion now was, It Thomas againſt his own 
maht give in Evidence, That Thomas did not grant; 
* gutt by the Wife to William was votd, and he had the 
Exetutoꝛ, Then he could not Deviſe it. And it was 
with, That Thomas granted it by Indenture to Paramour 
Wen Ifagaintt that Indenture, he might give in Eviderice ſuch 
Snatter, was the doubt. And, Ik the party ſhall be cantluded 
5 fall be conckded ad dicendum yeritdtem 7 | 
hy Popham'arfo Bgerron, 48 well the Jlrbuts as the par- , 7, , 
10 Aer concluded by the confeſſion of the parttes in the Reco; 
e, Thomas confeſſeth, That William deviſed to him ; vir- 
"us, he was poſſeſſed, | 
| Ee To 


* 


: 
a. 
o 


Hull. 30 El1z, In * 
King 5 Bene. E 


To that the Aurens Attoꝛney caid, That it is 6th 
Robinſon was poileſſed ; but it is further laid, That Thonasg 
ed it ts Paramour, and i the Intereſt of Ttomas is conte za | 
both lides, and therefoze the Jury ſhall not be received to lay the 
contrar 

But the Opinion of Manwood, Chiek Baron, was, That 
the parties bo admit a thing per neint dedire; the Jury ig 
bound by it; but where,upon the pleading a ſpecial matter 
feſled, there the Jury (hail be bound by it. And | 
Iſſue was found againſt Robinſon the Defendant, 9 1 I 


CCLXXIII. iat. 30 Eliz. In the Kings Bene b. 4 

]N an Action of Debt by A. ainſt B. upon an Obligat 

Dekendant pleaded tender of the money accowing toth 
tion; upon which the parties were at Jſſue. And aft 
fendant pleaded, That after the Darrein C | 
now in demand was Attached in the Defendant's hands at 
to the Cuſtome of London, fo2 the debt of C, to whom the Þi 
was endebted. Jt was the Opinion of the Court, That 
was inſuffictent, fo? it is altogether contrary to the firſt plea; 
alſo the Court held, That, an Action fo2 the debt 1 — 

in this Court, The debt cannot be attached, and the 

not ſuffer a Demurrer to be jopned upon it, but ober cu 
Cale without any Argument ; Fo? it was ſafd byWrg 
Juſtice, That it was again! the Jurisdiction of the Cantz 
Nꝛiviledg of it. | = mY - 


1 
CCLXXIV. Trin. 30 Els, In the Kings Bench x 


No It was holden by the Court, That ik a 

Fe dyeth ſeiſed, and the Lozd admits a 

Land who entreth ; that he is but a Tenant at wm 
Difleiſoz to the Copyholder who hath the Land 1 e =. 
he cometh in by the aſſent of the Loꝛd, cc. oy l 
| 


CCLXXV. Trinit. 30 Eliz, In the ann ip 1 
ol 


ly 
A Ejectione Firme was bꝛaught de uno e 
ception was taken to it: But the Exception u 
The Declaration was ſpecial, via. et Leas uniusCubiculi,pet 
unius Cubiculi, being in ſuch a houſe, in the middle ſoz} 
houle, And the Declaration was holden gov enoug 3 
1 Cubiculum, fs Us apt wozd, then the 
fuch was the Opinion ot Wray, Chief Juſtice. it K 
That Ejc&ione Firme bz0ught de una rooma, had ben lt 
god in this Court. 


45 — 


U 


Tobsſun and Bellamy's 5 
Caſe. 


— 
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— ; Mich. 30 & 31 Eliz. In the Common Pleas. 
1 


CCLXXVI. Johnſon and Bellamy's Caſe, Rott. 824. 


| vane to Joan his Tite fo2 life: And further he willed, That 
ash. vis bother ſhould-come to the age of 25. years, that he 
we the Land to him and the heirs of his body lawfully be- 
= Warm W. Graunt dyed, having Iſſue of his body who was his 
"Ms Rich. befoze he attatned the age of 25. years, levied a Fine 
l ſaid Lands with pꝛoclamations in the lite and during the ſei⸗ 
an to A, fic ur partes finis nihil habuerunt : And, It this 
ould barr the eſtate in tail, was the Queſffon ? And the 
es cited the Caſe of the Lozd Zouch, which was jadjudged, 
4/29 Eliz, Where the Caſe was, Tenant in tail diſcontinued 

md afterwards levied a Fine to B; That although that 
inis hihil habuerunt, pet the ſald Fine did bind the Eſtate 
But the Ser jeants at the Barr argued, That there was a 


ale cited, the Fine was pleaded in harr; but here it was not 
& but found-by Special Uerdia. To which it was ſaid by 
Aut, That the ſame is not any differente; Foz the Fine by 
ute is not any matter of Eitoppell oz-Conrluſion, but by 
atute binds and extincts the entail, and the right of it. And 
Ware as ſufficient to bind the right of the entail when they 
thu by ſpectal Aerdia, as when they are pleaded in barr. 
N Periam, Juſtice, ſaid, A Collateral Warranty found by 
Urrdic, is of as great foice, aspleaded inbarr. And after- 
dgtnent was-given, That the Eftate tail by that Fine 
UCLXXVII. Aich. 30 Eliz. In the Kings Bench, 
[%-Caſe was, A man made a Leaſe fo2 life, retdzing Rent 
IE Michaclmas; and further Leaſed the ſame to the. Execu⸗ 


ehe Leſſee untill Michaelmas, after the veith of the Leſſee. 
v alfirmed by Cook, That in that caſe, ft was avjudgedz 


780 
. 


as ocche Feaſt of St. Michael, and ſo the Bent then 
0 able by the Executoꝛs; fo2 without ſitch- Conſtruction, 
wit hould be then due, becauſe the Term ended befoze 


d 


4 


Ee 2 CCLXXVIII. 


KILL between the Caſe cited, and the Cale at Barr '2 F02 in 


mew (Until) thall be conſtrued toertend to the Term 


at hy n Ejectione Firme, Jt was holden by Special Uerdict, That 2 
0 ls Gran was ſeiſed of certain Lands, and by bis {Will deviſed 


—— 
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Paſch. 29 Elis. In the 5 
Common Plcas. 


— 


JJ ͤ Cs — 
CCLXXVIII. Paſch. 30 Eliz. In the Kings Bench, 


Ne was bounden to ſlaud to the Award of two Arbitx 
who awarded, That the party ſhould pay to a ſtranger 0his 
Allignes 2001. betoze ſuch a day: The ſtranger befoze the 
dyed; B. took Letters of Adminiſtration. The ON h 
it the Dbligee ſhould pay the money to the admimiſtraton 
Obligation was diſcharged. It was the Opinion of the; 
Court, That the money ſhould be paid to the Admin 
he is an Allignee. And by Gawdy, Jt the woꝛd (Aﬀſignes) bg 
left out, yet the payment otgzht to be made to the adm 
Which Cook granted. | oy: 
CCLXXX. Paſch. 30 Elix. In the Common N 
He Defendant in Debt, being ready at the Barr tow 
Law, was examined by the Court, 1pon the pot 
Declaration, and the cauſe of the debt; upon which it 
peared, that the Jlaintiff and Detendant were recipzocally 
debted the one to the other: And accompting together, they 
agreed, That each of them ſhould be quit ol the other 
the Opinion of Periam and Anderſon, Juſtices, That 
matter, the Defendant could not ſafely wage his Law ; 
but an agreement, which cannot be executed, but by Relealeq! 
quittance. 11673148" 
16 230k 


- CCLXXX,  Paſch, 30 Eli. In the Common ple 


| 1354] 4.685 
Enant in tail, Covenanted with his ſon, ta ſtand ſeiſed 
uſe of himſelf fo2 life, and afterwards to the uſe of his 
tail, the remainder to the right heirs ol the Fathers 
Father levied a Fine with pzoclamations, and dyed. It uh 
ved by Fenner, I any Eſtate paſſed to the ſon by that Coane 
fo2 it is not any diſcontinuance, and ſo nothing paſſed but Wy 
bis life ; and all the Eſtates which are to begin after an 
Anderſon, Juſtice, The Eſtate paſſeth untill, ct. Wd 
the Caſe of one Pitts, where it was adjudged, That if Ti 


tail of an Advowſon in groſſe, grants the ſame iu Fee, add Why 


lateral Aunceffoz releaſeth with warranty, and dyeth, that un 
is a god barr foz eber. . 


1 
- 
Be 
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Paſch. 30 El:z, In the Common Pleas, 


8 


Un Ogzell's Caſc. 


+ V 
! 


night aſſcſſe damages, without a Wait of Enquiry of Da- 
ws? Jt was the Opinion, That they might; fo2 they are 
guteſpect of any local matter, but they accrue to the Avowant, 
vijedelay in the non-payment of the Rent: Contrary, where 
unt is given fo2 the Plaintiff, there, the Court ſhall not 
{ſe the damages, fo2 he ought to recover fo? the taking of his 
cl, of which the Judges cannot take Motice; and the da- 
map be greater oz leſſe accozding to the value of the 
an, and the Circumſtances of taking and delaying of 


2 


4 | 
Aich. 30 & 31 Eliz. In the Kings Bench. 


4 CCLXXXII. Hitchcock and Harvy's Caſe, 


7 
| 


| Itchcock byought an Action of Treſpaſs fo2 byeaking of his 
L Cloſe, and ſpopling of his graſſe, againſt Harvcy : and the 
was, That A. was ſeiſed of the Land in which, cc. and 
to the Planitiſf proficuum of ſuch a Meade called Tentry 
ke, poſt falcationem inde ; ſcil. the ear-graſſe, And it was 
(by Uerdic, That ear-grafle is ſuch grafſe, which is upon 
Wn after the mowing, untill the Feaft ot the Annuncia- 
Rer. Jt was moved, It ſuch a Gzantee might have 


ut, That he could not; but koz ſpoyling the graſſe he 


Weh, Juſtice; I a man be Outlawed in an Action perſonall, 
dueen hath the p2ofits of the Land, and letts the ſame to 
ſt; Ve ſhall have an Action of Treſpaſſe, Quare Clauſum 
> Which suit granted: And afterwards becauſe the Jury 
= Mn Danmages entire, as well fo2 the breaking of the 
"== as to2 the ſpopling of the graſle, the Plaintiſf could not re- 


Hill. 


4Rcplevin againſt Oznell , who avowed fo: Rent; the , 47 
aun was J2onfuit ; The Dueſtion Ms , TUhether the ,,/- ,, 


Me, Quare Clauſum fregit? And it was the Opinion of 37>. 42/ 


Cha#d and Tuck s : 3 Baxter's Caſe, EE 
Caſe. | 


NE SE OE 672Q 
Hill. 30 Eliz. In the Kings Bench. 


Seel XXX III. Chardand Tuck's Caſe, 


Vo, J.. 12 an Ejectione Firme by Chard agatnff Tuck, It was found by 
* {ſpecial Uerdia, That A. was ſeiſed of a Meſſuage, am & 
„ Curtilage, and ole Harden to the ſame belonging in Fee 
//4, /79:** that the Curtilage was on the back ſide of the laid houle, 
4. /o«-t+ - Garden next beyond the ſatd Curtilage, the Garden being di 
74. fromthe Curtilage by a Mall, and a Dom though the Mia 
Hero. i, the Garden from the {aid Curtilage, and no: May to 
_ 2), 53, them, but though the houle, And it was further found, 
da ſaid A. by his Till deviſed the iaid Meſſuage to B; the un 
was, It by that Deviſe, the Curtilage and Garden did pale. J 
inde. Br. 23 H.8, Feoffments, 53. Where a Feoffimint ian 
ſuch aWeſſuage cum pertinentiis, thep ſhall paſſe. | 
a member, at the {eaſt an Appendix of a Peſſuage. And n 
clear Dpinion of the whole Court in the Caſe at Barr, Jt wg 
„ That by this Deviſe, the Curtilage and Garden di 
alle. = 
8 And it was ſaid by Wray, Chief Juſtice, Jt matters not, We 
ther the Curtilage and Garden be befoze the houle, o; behinditz) 
in both caſes they ſhall paſſe. 1. 


o ON 


CCLXXXIV. - Baxter's Caſe: * 1 1 11min 


N Inkozmation in the Exchequer , was exhibited again 
Baxter of Cambridg, upon the Statute of 7 E. 6. Ups 
of Wincs, and the ſelling of them aga nit the 2 of the; 6 
Statute. To which the Defendant pleaded, That King eng 
lecond in the 5th year of his Reign, Granted unte ths E 
and his Deputy, and the Schollers of the Univerſity of Camas 
Cuſtodiam aſſiſæ panis, vini, ct Cerviſiæ, et correctiumem «ME 
tionem corundum; And that the Qucen that now is, (om 
ſaid Gꝛant in the third pear ol her Reign by her Lette 49" 
which were after confirmed by Act of Parliament, 13 En. 
ſo pleaded to the Jurisdiction of the Court. Upon which, N 
demurred in Law. 15 | 2 
Harris argued fo2 the Queen; and ſa'd, That the Düne 
could not plead that matter to the Jurisdiction of the Court , 
time, fo2 it s now too late, fo2 that h hath oftentimesimpany 
and treat generally: Jn which caſe, the Court Having mat 
and o2d'nary Jurisdiction and Authozity to hold plea of Wd 
ters, ſhall have Conuſans of them, notwithftanding the 1750 
which hath been chewed, and ſet fozth, On the other le 


| r 'Ty 
Mich, 30 Elix. In the Exchequery L — 


— 


—_—_——— — 


Baxter s Cale. 2 


dl 
dle, J. E. 
* well kept; And that no other pꝛice, 02 Yeaſure be uſed in 
during ut Wings; tote mY 
-pham, the Qucens Attoznep, to the ſame intent. The Sta- 
wats: H. 1. Oꝛdains, That when Cheat is at ſuch a peice in 
{Yirket, then every penny.Loatis to weigh ſo much; and lo 
Harley is at ſuch a pꝛice, then ſa much beer ſhall be ſold fo2 
2 And that was the general Aſltze limited by the ſatd Sta- 
theſe Caſes, the Cintverſity cannot appoint another Af: 
that which is let down by the ſaid Statute ; but to take 
the ſaid Statute be well executed in ſuch Aſſiſe. See the 
tute of 31 E. 1. of Wines, ſcil. That Tines ſhall be ſold ac- 
Aſlize of the King; i. e. 12 d. the Gallon 2 And in 
matter; the Ciniverſity hath Cuſtodiam only; i.e, the ſurvey 
Aſiſe, and the execution of it, and authozity to puniſh the 
againſt the laid Statutes, as well in the pꝛice, as in the 
wire accozding to the ſaid Statutes, and not otherwile, ec. 
aytothe Statute of 7 E. 6. Cap. 5. By which it is pꝛovided, 
itthe ſaid Statute ſhall not be pꝛejudicial to any of the Inha⸗ 
vof Oxford, o2 Cambridge,o2 unto the Chantelloꝛ, oꝛ Schol- 
dete to impair their Liberties, #c. The ſame ought to be in 
ud, That the Liberties and Franchiſes which the Univerſt- 
wad befo2e by the Gant, ur ſupra, & c. i. e. to puntſh ſuch 
linces againſt the Alliſe, accozding to the old Statutes. Foz 
WWStatate of 7 E. 6. Cap. 5. being in the Alfirmative, doth 
ite away the puniſhment appointed by any other Statute ; 
continue the fame. And a further penalty is appointed, 
Met ulteriorem pœnam. e 8 
W4s to that which hath been ſaid, That by the ſaid Gꝛant 
. the zd, they have granted to them Cognitionem omnium 37779, e 
An perſonalium inter partem et partem, That will not help 
Aterſity in this Caſe : Foz the Jnfozmer by the Statute, 
| y to ſue in what Court he will in any of the King's 
ock Recoꝛd. And in this Caſe, the Queen is quodam modo 
A; Fo: the is to have the moyety; And lo this cauſe is not 
PLetwirt party and party, æc. 


' 63, 


Gates and Hollyvell 8 = ; Cony and Beveridge I 


Caſe, _ Calc e. 


Nin. 30 Eliz; In the Kings B Bench, 
CC L XXXV. Welloughty's' Caſe, 


20, 11} W Itliam Willoughby, and two other were eme 
where the arſon of the Church of D, and all hi 
celſoꝛs have uled 15 have Eommon in luch a are; Thy 
Defendants, Ran oy others, had ent Cant 
that encloſure w r own Land. 1 
It was moved, bat upon this matter they ought r 
been endiged; but the party grie ned was put to his a 
whete a pꝛeſentment is made of a Diſſeiſm. See 27 Aſs 
it was the Cale one Marden, 29 Eliz. upon the log 
High Tay upon hes own Land; and if it wort upon other 
it were not mitercat : fo? it ts bit an Impkachment tu 
inon, which cannot be Vi crarmis, &c. Allo this Gun 
Recgaved and 9 4 N as found beige Jaitiees of n 
Gaolſ-Oeltvet A cannot take ſuch x ments, 
althdulgh the e — — 
ritate alſo 7225 of Der? pet the * 
eg certified to be taken bekoze them it quality 


pa deere z duch Ener ha greg pet a 


pore che Rerops "hav Joſe 
enicharges. 7750 Ain AR 


1. 


is, > te pa parties 
Tach. 30 Elix. In tho Kings Bench, 0 | 


8 L XXX v I, Gates and nolhaell's Cale 


Ban having If two- ſons dente 2 


then the vounger ſon ſhould have 5 1 tot md the 
hig body: It was the clear Opinion of all the v 
eldeſt fon chould have a Feeſimple in the Lands, mu 

fon came to the ſald age of 22. bears 5 Wy 


Mich. 30. Eliz, In the Common Pleas. it pl 
- CCLXXXVII. Con and Beveridge s Cale, | 


N Debt upon an Obligation, the Caſe was, That the Pl 

Leaſed to the Defendant certain Lands in eh 4 

bridge, rendzing rent ; And afterwards, the a | 
bounden to the Plaintiff in an Obligation fo 9 2 
ſaid Rent: upon which Bond, the Plaintiff an 0 fend 
Debtin __ County ot Northampton. To which the Ven, 15 


The Blackſmith's 
Caſe. .* 5 


r 


— 


—_—— 5 1 ' 
ned paymelit of the Rent, without ſhewing the place of pay- 
it, and upon that they were at Jflue, Audit was found vy 
{ji prius, in the County of Northampton fo2 the Jlaintiff, It 
e the payment or the Rent being pleaded, without fhewing 
ate of payment, it hail be intended, that the Rent was pal d 
WanteLand, which is in the County of Cambridge, and there 
i ought to be tryed. Sec 44 E. 3. 42. 0 
e was the Opinion of Anderſon Chief Juſtice, That no 
r chould be given fo2 the Plaiatiff, fox the Cauſe aldze⸗ 


Rhodes and VV indam Juſtices,were of a contrary Opinion: 
Roth not appear, That the flue is miſ tryed, becauſe that 
ol payment is pleaded, and it map be, fo2 any thing that is 
Chat the Rent was not patd in the County of Northamp- 


. 
LXXXVIII. Ach. 30 Eliz. In the Common Pleas: 


The Blackſmith's Caſe. 


"Blackſmith of South Mimmes, in the County of Middleſex; 
tak an Obligation of another Blackſinith of the ſaine 
pon Condition that he ſhould not exerciſe the Trade 02 
[1 Blackſmith within the fame Town, noz within a certain 
it of the ſame. And upon that Obligation, the Obligee 
n action of Debt in the Common Pleas ; depending which 

the Obligoꝛ complained to the Juſtices of Peace of the 
againſt the Obligee, upon which the matter being found 
im by Examination, the Juffices committed the Obligee 
M; and now, upon the whole matter, Puckering Serjeant 
Habeas Corpus fo2 the ſaid Dbligee to the Sheriff of 
, and had it. And Fleetwood Recover of London being 
Arr, the Court openty admoniſhen him of that matter; 
de Law, Juffices of Peace have not Conuſans of ſuch 
= 102 can entermeddle with them; fo2 their power is limi⸗ 
Te ton, and the Statutes. And the Recozver re- 
My pon the Opinion of Hull. in 2 H. 5. 5. But it was 
tie Court, Although that this Court be a high Court to 


3 
o 
. 


JOffences appearing befoze them ot Recoꝛd; yet it doth 
That the Juſtices of Peace may alſo da ſo: But as 
ation it ſelf; the Court was clear of Dptnian, That 


4 
' 
\ 
> 
| 
ky 


Ru ſfell and * 
Caſe. 
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rr 


Mich. 30 Eliz. In the Common Pleas, 


CCLXXXIX. Xa gell and Broter's Caſe. 


2511. 209 12 Treſpaſſe, fo2 cutting down of 4. Oaks; The Deſendat 
s pleaded, That the place where, #c. And that he is ſeiſed a | 
Deſſuage in D; and that he, and all thole whole Eſtate he hath, M/s 


* 
5 


ec. habere Conſueverant rationabile eſtoverium ſuum fu 
ad Libitum ſuum Capiendum in boſcis ſubboſcis, et abi 
ibidem creſcentibus , and that in Quolibet tempore anni, ; | 
leſſe in Fawning time. The Plaintiff by KeplicationW, Ws 
That the place where is in the Fozreſt of D, &c. And thats 
Defendant, and all thoſe whoſe eſtate, cc. habere, Conſueverly 
rationabile eſtoverium ſuum de Boſcis, &c. per Liberationem , 
reſtarii, aut ejus Deputati, prout Boſcus pati potuit, et non ad c 
gentiam perentis, And upon that Replication, the Defendant de 
murred in Law. And it was the clear Opinion of the 
That Judgment ſhould be given aginſt the Plaintiff: Foifhe 
would have ouſted the Defendant.of his ꝛeſcription by the 
ofthe Fozreſt, he ought to have ſhewed the Law of the Fare 
ſu ch Cale: Lex forreſtz talis eſt ; Foz the Law of the are 
not the Common Law of the Land; and we are not bam 
take notice of it, but it ought tobe pleaded ; Oz elle the Pl 
ought to hade traverſed the Pꝛeſtription of the Defendancy 
here ate two Pꝛeſcriptions, one pleaded by the Octendanyy 
of Barr ; The other ſet foꝛth by the Plaintiff in his; epi 
without any traverſe of that which is ſet fo2th in th Xp 
cannot be god: But if the Plaintiff had ſhe wed in his Be 
Lex forreſtæ talis cſts then the ꝛeſtription of che Velen 
1 without any moꝛe; fo2 none can preſcrive Un 
te. Ne 30 "33 2801.18 
Exception was taken to the Barr; becauſe: the Defend 
juſtified the cutt ng down of Daks, without alledgings Ch 
was not any Ander woods: But that Exception was nut als 
koꝛ he hath his Choice, ad libitum ſuum. 114 1:63:78 
Another Exception was taken ta the Barr, becauſe #39" 
ſhewed, that at that time of the Cutting, it was not! „ 
time; fo2 at the Fatuning time his pꝛeſcription doth nat kg 
it, and that it was holden ta be a material Exception: WR 
that the laintiſt had teplyed, and upon his Keph(atiow ret 
kendant had demurred; the Court would not elch to War 
but gave Judgment upon the Replication, an thereto Nt 


plat per breve. 


Ireland and Higgins's 8 5 Ognell and Tyuſſell's 
Caſe. Caſe. 


3 — — 


Mich. 30. Eliz. In the King's Bench, 
C CXC. Brocass Calc, 


N ogocas, Loꝛd of a Bannoz, Covenanted with his Copyholder, 
h sure to him and his heirs, the Freehold and Inheritance 
Copyhold; And the ſaid Copyholder in Conſideration of the 
wittfoumey, Covenanted to pay ſuch a ſum: It was the Dpt- 
i the whole Court, That the laid Copyholder is not tyed to 
ie (aid ſum, befoze the aſſurance made, and the Covenant per- , _ 
: Vut ff the woꝛds had been, In Conſideratior of the ſaid / 45 44 
Ent to be performed, then he is bounden to pay the money 
ty; and to have his remedy over by Covenant. 


Trinit. 30 Eliz, In the Kings Bench. 
CCX CI. Veland and Higgins's Caſe. 


Mn Aion upon the Caſe, the Plaintiff Declared, That he 7: 
poſſeſſed of a G2eyhound ut de bonis ſuis propriis ; and that 
day he loſt it, and that it came to the hands of the Deken⸗ 
WTrover ; and that the Dekendant afterwards in Conlide- 
ith Ned the Plaintiff to dellver the ſaid Gꝛeyhound 
Paintiff: and ſhewed his requeſt. 

y The Action doth not lye; Fo? of thoſe things which are 

i Wirz,the Plaintiff hath not any p2operty, but ratione fundi, 
vt, cc. And in Treſlpaſſe fo2 them, he cannot ſay (ſuos,) 

"ps clauſum fregir, er lepores cepit, without ſaping 
ans to that purpoſe were cited, 3H 6. 56. 18 E. 4. 14 
19. 22H, 6. 12. 14Eliz. Dyer, 106. Sir John Spencers 
ud it was holden, That the Action did not lye; And if not 

Mute, much leſfe fo2 a Pound. 


Aich. 30 Eliz. In the Star-Chamber. 
CCxclI. Ognell and Tru ſſell's Cale, 


the 9 Bill was Exhibited in the Star-Chamber, by Oznell of Lon- 
NWS don, againſt one Truſſell of Warwickſhire ; letting fozth 
Miter, That whereas the ſaid Truſſell had foꝛ gov Conſi- 

n ſold and aſſured unto the ſat Ognell a Mannoꝛ: Now, 

mea great perſon who earneſtly deſired the (aid Manno, 
ſitting thereof, practiſed by fraudulent means to avoid the 


Uurance ; and pzactiſed by other perſons to be Jndicted of a 
4K. Robbery 


Cardinal and Arnold's £ © OR 


Calc; 

Robbery ſuppoſed to be committed | befoze the laid Aﬀurance ; an 
coinpounded with the Lozd of the Fee, that if he be attaintey, l 
that by ſuch Attatader, the ſaid Mannoꝛ ſhould eſcheat to 
Lozd, That he upon requeſt ſhould reatlure tothe ſaid Truſſel ty 
ſaid Yanno? in Fee after JIardon obtained, which was 
to him by the ſaid great Perſonage: Upon which J Indice, 
Truſſell was Arraigned, and Convicted upon Evidence; 
himſelf pꝛacured to be falfly given againſt him; And A 3 
to ertozt the Land which was lawfully ſold befoze. And 
Bill, Truſſell demurred in Law, becauſe he is a — 

ol Felony, and ſo dead in Law, and therekoze ſhall not r Ut tg 
antwer. 

Hatton, Low Chancelloz, It is not reaſon that he ie jy 
Anſwer, fo2 Nemo tenetur ſeipſum prodere : And thereupon the 
Bill was referred to Anderſon and Pe riam, Juſtices, to C 
It the Defendant ſhould be put to Anſwer, oꝛ not? (Who certifi 
unto the Court, That although the Oetendant be attainted, uk 
pra, and ſo, quodam modo, dead in Law to all Intents; pet ini 
minal Cauſes, he ſhall An{wer. WMheretoꝛe it was Oudered, Thi 
he anſwer accozdingly. 


Mich. 30. Elis. In the Common Pleas, 


CCXCIII, Cardinal and Arnold's Caſe. 
1 
b Ardinal bꝛought an Action upon the Caſe againſt Arn hn 
declared, That the Dean and Chapter Eccleſiæ Camedn 
Cantuar, per nomen Decani et . Capituli Eccleſiæ Cathedal t 
Metropolitan. Chriſtian, Cantuar. Leaſed unto sech! 
years the anno of Hadley, by foꝛce of which he was pok 
And ſo poſſeſſed, granted to | the Plaintiff the Dffice of Stt 
ſhip of the ſaiv Wannoz, and the Defendant ae th 
Defeudant pleaded a Leaſe, abſq; hoc, that the (aid 
granted. And it was found fo2 the Jlaintiff. 
And it was moved in Arreſtof Judgment, That chat 
ing made in the manner afozeſaio, was void: Foz, the £ 
tion is, That the Dean and Chapter Eccleſiæ Cat be 
tuar. where the Leaſe is made by the name, ut ſupra. Ned 
two ſeveral Names; therefoze two ſeveral Coppozations W 
foze Decanus et Capituli Eccleſiæ Cathedralis Cantuartem 
not Leaſe, But Decanus et Capituli Eccleſiæ Cathedrals&® 
trapolitan, Chriſti, did Leaſe, 


—uderſon and Hayward's 85 Brightman IT 1 tzhugh's Call No 
Caſe. Caſe. 


e — — — — 0 


Paſch, 30 Eliz, In the Kings Bench. 
CCXCIV. Anderſon and Hayward's Calc. 


Coppholder ol Inheritance of a Yanno? in the hands of the 
A King, is ouſted, It was holden in ſuch caſe, That he hath 
Aanned any eſtate, ſo as he map make a Leaſe fo2 years, upon 
1 his Leſſee may maintain an Ejcctione Firme; but he hath 
ipaſteſſion againſt all ſtrangers. And allo in that Caſe, It 
lden, That if a Copyholder dyeth, his heir within age, he 
bound to come at any Court during his Non⸗age, to pꝛay 
Inittance ; Oz to tender his Fine. Alſo that if the death of 
Wanceſto2 be not pꝛeſented, no? pꝛoclamation made, he is not 


ww Pilchief, although he be of full age, 
Paſch. 30 Eliz, In the Exchequer Chamber, 
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C CXC. Brigbiman's Calc. 
1 a Writ of Errour bzought upon a Judgment given in the 
Kings-Bench 3 The matter was, A. Leaſed foz 20. years ta 
o Acres of Land, rendzing Rent, with Condition of Re- 
fity, who Leaſed one of the ſaid Acres to C. fo2 Io years ; And 
wards, granted the Reverſion of the ſaid Term in the ſaid 
ito A: It was holden by the Juſtices, That the ſame was 
nt ſuſpenſion of the ſaid Condition, becauſe there was not 


wyoſeſſion. 


Hill, 30 Elix. In the Common Pleas; 


N I 


C CX CVI. Fitzhugh's Calc, 


Dower again Fitzhugh who plcaded in barr a Fine with p2o- 
Wations, and 5. years oy after the death of the husband, 
Me ſeiſin ſhe demanded Dower. To which the Demandant 
d That within the 5. years after the death ofher husband, ſhe 
Wa Writ of Dower àgainſt the now Tenant, and delivered 
þ, (te to the Sheriff, ec. but did not ſhew, that the Wit was 
ens ned; upon which, the Tenants.did demur in Law. | 
6 F bas holdeti by Periam, Juſtice, That the Fine is not avoided 
manner of Tlaym; Foz the words of the Statute are, 


. tthey purſue their Claim or Title by way of Action, or law- 
ry within the 5. years,) but here the Oemandant hath not 
% ec. therefoze ſhe ſhall not be Retained by the ſaid Sta- 


Mich: 


Caſc. Cale. 


— 
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Mounſon and Weſt's 2 3 Fetherſtone and Hutching's 


— 
Mich. 30 Eliz, In the Common-Pleas, 


CCXCVII. Aoanſon and weſt's Caſe, 


an 95, E the Caſe of Mounſon and Weſt ; which ſee, in Leon. 1. f 

$8. There the Cale was in Treſpaſſe; the parties were g 
Iſſue; and at the Retonof the Jannel, the Dekendant 
ged the Artay, becauſe it was made by B. A. who twk tu wick 
Coſen Sermane of the Plaintiff, et ex ca had Iſſue living,the Ws 
ther being dead: Upon which it was demurred in Law, 
this Term came the Plaintiff, and offered to relinquiſh big 
murtet, and confelſe the Coſenage, and pꝛaped a Walt tot 
roners. It was the Opinion of the Court, That he m 
well do by the Law, becauſe the Oe murrer is not made up: 
matter, the Pꝛeignothozies ercuſed, becauſe the Demurrer was 
not ſubſcribed with a Ser jeant's hand, 

To which it was ſaid by the Court, That a Oemutrer upon 
Challenge, is not like to a Demutrer upon a Plea; Fo? in caſe 
ok a Demurrer upon a Challenge, as ſon as the non fi 


agreed upon at the Barr, it is gd enough without ot! 
Dae and the Pꝛeignothoztes of right onght to entet 
Demüͤrrer. | 


Trin. 30 Elz. In the Kings Bench. | 
CCXCVIII, Ferberſtone and Hutchins's Caſe,” 


Nan Action upon the Caſe upon Aſſumpſit, the Plaintilf dels 
red, That whereas one Hill had recovered in an Action of Di 

againſt J. S. 101 ; upon which, a Capias was awarded 
ſaid J. S; by fozce'of which, the Ptaintiff arreſted him: and ſo bel 
under his Arreſt, the Defendant in Conſideration that the # 
tiff would ſuffer the ſatd J. S. to go at large, circa negoria ſus, 
to go to his own houſe £ And alto in Conſideration of 2 N 
to the Defendant, he pꝛomiled to pay to the Plaintiff 
Iol, 

It was holden by the Court, That the ſame was a 89 
miſe within the Statute of 23 H. 6 : foz the Conſteratimy® 
the Hꝛiſoner go at large, is not lawful ; and if oh of the 
neren is naught, lo is the whole: And Adjudged Wy 
ngly. 


Ol ——— 


Gore and Wingfield s 2 Seckford's Calc, 
Caſe, } The Queen and Littleton's Caſe. 


ee me 


Hill. 30 Eliz, In the Common Pleas. 
CCXCIX. Gore and #1ngfield's Caſe. 


Debt upon an Obligation; The Obligation was waitten iti |, 1 
am; Know all by theſe prefents, That 1 H. Ming field, am - <0 8 
u illiam Gore, &c. in the ſum of, &c. For the payment of 

um, I give full power and Authority to the ſaid Gore, to levy 
al ſum upon the profits of the Bayliwick of Swizſted from year 
qa untill che ſame be paid, To which the Octendant plead⸗ 
unt the D laintiſt had levied parcell of the ſaid ſum, cc. and 
n ſew how ; And theretoze the pleading was found vitious: 
yitwas clearly agreed by the whole Court in this Cale, That 
{Plaintiff at his Liberty might being his Action upon the ſaid 
fication ; 02 levy the ſaid money accoꝛding to the Clauſe afoze- 

1 | 


Hill, 30 Elix. In the Common Pleas. 
CCC. Seclford's Calc, 


Enry Seckford was impleaded in the Court of Common 

Pleas at the ſuit of a TUtdow in an Action of Debt, and now 
Wat Injunction 0? Writ of Priviledg out of the Exchequer, te- 
bg the laid Seckford to be one of che Gꝛoms of the Queens 

Chamber, and Keeper of the Pꝛivy Purſe, and ſo Accompt- 
uo the Queen; and that they do not hold plea of the ſaid 
WM; But that the Plaintiff ſequitur poenas Scaccar. But the 
me utterly dilallowed by the Court, See 16 Eliz, Dyer, 328. 
Wy Lac, 


8 Tyin. 30. Elis. In the Exchequer, 
50 'CCCI.. The Queen and Littletons Cale; 


PKution by the Queen againſt Littleton, and upon the general 
Aue; as to the wouſe, The Defendant pleaded, Not guilty; 
Wd; to the Land ark made Title, That Anne Ialbott [ea- 
ame to him fo2 years, 4c. and the Jury found this ſpecial 
A Sil. That Anne Talbott was ſeiſed, and leaſed the (ald 
am, aud Park, ta the Defendant fo2 e e 
ber we ot Re-entty ; And that after the (aip,Leafe ſo made, 
wir Anne ſaid to the Lefle, Although J have not ercepted-it. 
Neale, yet I mean to have the Chamber over the Kitchin to 


Till oy Stuff in, untill my Son come of years. To whom the 
I anſwerey, That he was well contented with that: Upon 
MK) the ſaid Anne put in her Þouſhold-ſtuffe there, and after 

art 


— 
— — 


The Qucen and Littleton's 2 
Catc, 


wards ſhe twk to Husband Sit Robert Stapleton Knight . After 
which, ail the Houſhold⸗ ſtuffe is removed ouc of the ſain Chanter 
by the laid Sir Robert Stapleron and his Mike; who afcerwargs 
by their CUQarrant authoztzed J. O. to demand the Rent due g 
Michaclmas, who at the lait day, limitted fo2 the Payinent of the 
Rent, went to the Pꝛemiſſes, and demanded the Rent ; ty 
the Lefſe ſaid, That it the ſaid J. S. would ſhew to the Leite 
Name, and make an Acquittance, and alſo ſhew his Marte 
would pay him the Rent, otherwiſe not; but the ſaid J. S wm. 
ly refuſed, #c. wherefoze the Leflee would not pay ant — 
And as to the other Rent (foz ſeveral Rents were reterned 
Leſſee ſaid to J. S. upon demand of the fame, J here (a pt 1 
wind 


ä — 


there is already a fozfeiture committed upon the laſt Dem 
therefoze it is to no purpoſe to pay the Rent; and further 
had nat any montes. It was moved by Popham Attojii p Otn 
ral, That theſe Demands made in manner, cc: were ga 
that he who made the Demand, is not bound to ſhew his Wk 
rant ; Fo2 he may be ſufficiently authoztzed to make ſuch Dem 
without any Cdarrant in waiting, no moꝛe to tell his Naine, at 
make an Acquittance ; but the Leſſee ought to pay his Rentath 
peril, ſub conditionis periculo, as in Caſe of an Dbligatid 
And as to the Speech of Anne Talbott, concerning the Chan 


over the Kitchin, and the anſwer of Littleton to that; The 
doth not amount unto a Surrender, no2 was it their inen, 
only a permiſſion, 02 ſufferance to2 the laid Anne Talbot th 
Holuſhold there fo2 a time as 1 * koꝛ after the Sta 


ved, the Leſſee entred into the Chamber, and occupied the 
he did the reſt. And afterwards exception was taken toe 
dict, becauſe that here are two Illes, and but one Gerdi . 
as ta the Land and Park, of Not guilty ; and as to the Hail 
m:k2s a Title by Leaſe, and the Jury have found the Leu, 
Condition and the Re-entrp fo2 the bꝛeach of the ſame : BY 
ſpecial matter atoꝛeſaid doth amount to the ſame, and if, gc. 
they ſay, that the Defendant is guilty of the whole: Jt wage 
ved, That here is but one Uerdice fo2 the Leaſe, ; We 
Iflue is not enquired of, and then all is diſcontinued. See 58%) 
3. in Oower, the Tenant pleaded as to one part, Non teas! 
and as to the Reſidue, Ne unqʒ ſeiſin; and afterwards ti Ken 
was found by the Aerdia, but nothing found of the Non tan 
and theretoꝛe a Venire facias de novo was awarded, t. 
was anſwered by the Court, That this Uervi had 
Court conceſvepupon the kran matter ape, uit 
hd d upon the tpretat matter deren 
both the Tſſues; Int 
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Scot and Scot s 0 
Calc, 


— — 


— 
CCI I. Paſch. 31 Elix. In the Kings Bench; 


Scot and Scut's Cale. 


ne Cale of Scot and Scot in a Replevin, the which (ee /e. 7 + 
Þ-Mich. 29 Eliz. Leon, 2. Part, 129. was argued again by * U 2 
e Sollicitoz General; And he ſaid, In ſome Caſe , 'This 4 **” /* 
w(bcoviſo) is not a Condition, but only an Explanation of the 
ute p2ecedent 2 If it be in the I2egative,and makes reſtraint 
Common Law, then it is a Co:dition: As a Leaſe foz 
oouiſa, That he ſhall not alien, oꝛ da Waſte. And il the 
be in the Aﬀirmative, and by that the party be bound to do 
which of common Right he is not bound to do, it is a Con: 
ALeaſe foꝛ years, 02 fo2 life , Pꝛoviſo, That he ſhall pay 
ian: Leilce fo2 years, JNovito, Chat the Leflee ſhall pay 
j nt generally, without limitation of any day; it is no Con- 
ndnd he held by way of Argument in the pꝛincipall Caſe, 
| Ceſtuy que Uſe ſhoutd take advantage of conditions, which 
it to eltates, as fo payment of Rent, but not concerning col- 
things; And ſuch expoſition of the Statute of 32 H. 8. 
et made there befoze.. And admit itbea Condition, Yet 
unn cannot re-enter, fo: the Rent was not well demanded; 
vl. Rent is reſerved yearly, payable at four Fcafts, and here 
fſo2 hath demanded 10.1. ſcil. The Rent of two ſeveral 
es, whereas only Rent was demandable in point of the 
Mon. Cook conceived, Chat it was a Condition; but every 
odid not male a Tonditian: The Leſſoz Covenants, That 
wee hall take ſuft cient TU@d,JIoviſo, that he ſhall not take 
Ember; that Pꝛoviſo doth not make the Covenant Con- 
but only explains the ſame : A Leafe without Impeach⸗ 
aste, Pꝛoviſo, that the Leſſee ſhail not do voluntary 
Wis not any Pꝛoviſo, but a reſtraint of the Liberty given be⸗ 
d doth but qualify the Liberty: As Littletons Caſe, Gzant 
Went-Charge, Dꝛoviſo, that it ſhall not ertend to charge the 
W of the Gꝛantoz, that Pꝛoviſo doth not make the Gant 
tonal: Sao that, if the Gzanta being a TUrit of Ammuity 
Wl the Gzantoz, the Grant be determined, cc. A Leaſe fo; 
& P2oviſo, that if the Leſſee ſhall be diſpoſed to Allien, that 
Aale ſhail have the firſt offer, #c. The ſame ts not a Condits- 
With ſee by Piczherbert and Baldwin, 28 H. 8. Dycr 13. A 
dq years upon Cotidition, That if the Leſſa will hold over 
That then he ſhall pay ſo much Rent, the ſame ig no 
uon, koz it is at the pleaſure ofthe Leſſe, #c. and it is not 


NY. 4 Feoffment in F with warranty;z]Novilozthat the 
— hall not vouch ; the ſame doth not make the warranty 
ki onal, but only abꝛidgeth the warranty. Sir Richard 
Sal leaſed certain a” years, and Covenanted, g 
; S g the 


4 — A Eg 


Mich. 30 Eliz. In the : 
Common Plcas. 


> — 
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the Lell ſhould take at his pleaſure theTrees there 
viſo,That he ſhouldnot takeTr&s of ſuch a bigneſs:Jt was have, 
in that Caſe to be no Condition. So in the Covenant fo figge 
afſurance, ]2oviſo, That the Bargaino? fhall not be compelledt 
travail fo the making of the Aſlurance above ten miles, xc. yt 
mit that it be a Condition, yet the Leflo2 upon the matter 
take advantage ofit; Foꝛ he hath not demeaned himſelf inthe Ds, 
mand of the Rent as he ought. Foz he hath demanded Rente z 
him at ſeveral Quarters ; and that he cannot demand wii 
forfeiture, fo2 then the Lefſo2 may leave his Kent in then 
the Leſſee,until it amount to a great ſum of 200 82 300th 
upon a ſudden demand of the Rent, when the Leſſee ian 
furniſhed, no2 can be at ſo ſhozt warning, to pay the ſame, © 
map be likened to the Caſe in 27 H. 6. A. granteth wo 
Loads of Pay percipiend. annuatim, Out of his Mense 
fo2 12 years ; there the Gzantee cannot ſtay and take all bivdu 
and the Arrears of it in the latter year; but he ought a 
Hay every year accoding to his Gzant Cauſa qua ſupra. Ways 
though the Leflo2 here hath demanded mo2e Bent theu he ought, 

yet the Law ſhall conſtrue the demand gwd fo2 ſo much ofthe 
which by the Law is demandable in point of fozteiture ; agile t 

a man is bound to perfozm the Award of ſuch an one ; aeng 
That he and another ſhall be bound to another party f . 
ment of, Ec. Although that the ſame Award be vold as wt 
Stranger, yet it is god as to the party himſelf; am he 

be bound by it. Dr. Mollins Cale, A Leaſe fo? Ef 

Rent to be paid at two dayes in the pear; Pꝛobiſo, That ii 
Leſſee do not pay the ſaid yearly Rent, that then a Rem 
Rent is not demandable upon pain of fozfeiture, but Mn 

of every year only, and not every year actoꝛding tothe us 

tion ot it. The wozds of our Condition are; Wenden, Uni 

the Leſſee do grant his Term ts his eleſt Son, that he hay 

but fo much Rent, the ſame without doubt is not any Comm 

yet [he ſhall pay ſo much Rent] doth amount ts ſo much, 

in the Argument of this, this Cale was put, A. is bound ta um 
ſuch an aſſurance to B. of ſuch Land as C. ſhall deviſe ; C. M 
eth, That A. and his wife ſhall make ſuch aſſurance, A. ih 
den upon the peril of his Obligation to do it. SEG 
point of the Pꝛoviſo, 5 Eliz. Dyer 222. The Archbithop of Jon. 
Cale: It was adjourned, 


CCC, Mich, 31 Elis. In C. B. 


T* Caſe was put to the Court, a Coppbolder dd ue 

the Cuſtome of the Bannoz to be, That the Tau n 
Yanno2 might grant Copies in the Remainder, oniy withihewes 
of the Tenants, and not otherwiſe, and that Copies in of tt 


der otherwiſe granted ſhould be void: Jt was vemanden 


— — 
— — — — — — _ — 
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Palmer and Smalbrock's 
Caſe. 5 


t, Je this were a god Cuſtome o2 not; The Juſtices did 
u to deliver any Dpinion in the Tale: Walmcſley Ser⸗ 
7 That it was avoid Cuſtome ; fo2 that the Law deth not 
n Wotlce of Copyholders Eſtate, they being but Tenants at 
a in the Judgment of the Common Law; and therefoze it 
| not ceafonable, that their Alls and Pleaſures ſhould limit 
os of the Pannoꝛz in granting of Eſtates by Copp, and there: 
ad ſuc, a Cuſtome was votd ; and he compared it to the 
o u. J. 27. Thata. Cuſtome, That a'Commoner ſhall 
Ss Common befoze that the Loꝛd hath put in his Cattel, 
on co be a void cuſtome; On the other ſide, Jt was ſatd, 
oss cuſtome might have a lawful beginning, and that it 
de grounded upon the reaſon of the Common Law. That a 
wider ſhould not be without the aflent of the particular Te- 

: and therefoze that the cuſtome might be god; And it was 
Chat wife ſhould not have her Oower, unleſs ſhe claimed it 
Ina year and a day; that the Tame was adjudged to be a god 
ne: The Court delivered no Opinion in the Cale; but the 

{was adjourned to another time. 


= CCCIV. Mich, 31 Els. In C. B. 


*. ' | | 
idE Cafe was, i man -deviſen Socage Lands to his Bꝛo⸗ 
ers Son in tail, to have the lame at his age of 25 years, 
and dyed, having Jſſue a ghter: The Nephew after 
wits entred, and levyed a Fine, and afterwards accompliſhed | 
al twenty one years. It was the Dpinton of the whole 
Chat the iſſue of the Deviſee was barred by this Fine. 
e'Veir- in Tail, and the Heir in Fe, are all one by the 
ute of H. 7. And it was holden, That this was not a Fine 
Noth enure by way of Eſtoppel ; but that it paſſeth the very 
: It was faidto be the ſame Law, I one who hath but a 
ion, levyeth a Fiue, and afterward entreth foz the condition 


7 
wy q Cccv. Hil. 31 Eliz. In the King's Bench. 
Palmer and Smalbrook's Cale, 


. 
4 
ih action upon the Caſe; Che Plaintiff declared, That the . 
3 — a certain Debt againſt one A, and e 7 
thereupon took fozth a Capias againſt the ſaid A. to arreſt his , 5 
9; and delivered the faid Capias to the Plaintiff, being then 
rand prayedaCUarrant 105 the ſerving of the Capias, and 
WHEN would name to him one B. fo2 a ſpecial Bayle, and pzomt- 
re Plaintiff, That if B. arreſted A. by fozce-of the ſaid Capi- 
ucered him/to. eſcape, that he would not ſue him to2 the 
pof eme; and kurther declared, That be made a Warrant 
* Og 2 accoꝛding 
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wood and Payn's 0 Bennington and Bennington 
Caſe. Caſe. 


accoꝛding to the ſaid Capias, and therein named —— G 
ſaid B. his (p:ctal Bayhif, who arreftep A. gcc dingip, and after. - 
wards ſuifcrev him to eſcape; and that the Defendant x 
ſtanding his pꝛomiſe atoꝛe laid, ſued the Plaintiff fo2 the lad era: 

and it was found fo2 the Jtatntiff; And it was moved in ſtay g 
Judgment, That that PDꝛomiſe was againſt the Law, to p2event 
the punichment infl:>ed by the Statute of 2 3 H,*8. upon the ge 
riff, and that it is mærly within the ſald Statute, and ſa then 
miſe void. Cook, This is not any Bond 02 Pꝛomiſe taken 
Þaifoner, no2 of any fo; him; and therefoze it is not withi 
Statute, and it was Davies Caſe: Wray, A Pꝛomiſe 

the Statute as weil as a Bond. But the Statute 

tend, but where the Bond 02 Pꝛomile is made by the 

02 by ſome foꝛ him; And afterwards, Judgment was 

Plaintiff. 1 


1 


* n 
* 


Trinit. 31 Elix. In the Kings Bench, 1 6 ia 


, y; e 
CCCVI. mud and hs Caſe. 


N an Ejectione Firme, fo2 Entry into a Meſſuage five Tenemeg· 
tum, and 4. Acres of Lands to the ſame belonging: Upon Mb 
guilty pleaded,.it was found ſoꝭ the Plaintiffe; At was aus 
by Cowper, Serzeant, That the Declaration ;#8-uncercaly, WW 
ſuagium ſive Tenementum, quod fuir Conceſſum,;; Cook ie 
relcale aur damages. Kemp, Then your; ; Coſts are. gane 
Cowper, Pou cannot have Judgment of the . Acres; 4 
Declaration ts, 4. Acres to the ſaid Mefſuage ot Tenement he 
ing, and f02 the intertainty to which thing belonging. But e 
it was ſai, That as to the 4. Acres, it is certain eig 
the wozds, To the {ame belonging, are meeriy vod , 
wards the Plaintiff relcaled damages, and had Judgment. 
A „ 5 1 
Trin. 31 El:z, In the Kings Bench. if 


CCCVII. Bennington and Bennington's Cale. 


Ennington bzought an Action of Treſpaſs agatnif Bemmm 
fo2 bꝛeaking of his Cloſe,x4c. The Defendant pleaded, ur 

long time befoze the Treſpaſſe ſuppoſed, That it was then 
hold of one Joan Bennington, and that he as her ſervalit am 
her Commandment entred ; upon. which they were at 46254 
it wasfound, That fo tuo parts of the Land where, #6 
parts to be divided, it was the Freehold of the F 
fon the other part, that tt was the brit hold of the Det 
by the clear Dpinion of the whole Court, The Plaintit ft b 
have Judgment; foz-now it appeareth, That the Pim 
Dekendant are Tenants in Common, betwint wyoi m ele 
Treſpaſle doth not lye; and although this Tenancy in Nat 


4 - 
i 
2 


2 3% 4 
80 


w 1 
. ' 


3 
* 


— — — 
— — 


* and Auſcr's 2 1 - Conſtable and Farrer's 
Caſe. Calc, 


quot — leaded, vut found by Aerdia; yet it was the the Dpinion of 
Court That it is all one. 


Hill. 31 Eliz. In the Kings Bench. 
CCC VIII. Brereton and Auſer's Caſe, 


LL Bereton Of the Inner-Temple, bꝛought a ww rit of Ertour 
Auſer, to Reverſe an Ouclawry; And the Cale was, 
r the ſaid Auſer yad catiſed the ſald Brereton to be endided, 

| ze Statute of Magna Charta, and divers ofher Statuten; 

KUhereas-the (aid Auſer had ſued the ſaid Brereton in a 

Debt in the Court of Requeſt — 5 tuin Brercton; 
ace nd Duit pꝛocured the fard Brereron to be impiſontd 

n 15 Endia ment,. Brereton was Ourlawed ; And Error 

foncd in the Ouclawry,betiniſe whereasthe Endictirient was 

WiMiddlcſcx, the Exigent upon tt was in London; wherens 

lhe to ilue out ot {ſex ; but the pꝛoclamations iflited 
cant whereof he was named Nuper ; and that was pe-' 
ws fo2 if he make default upon that P2oceſs, he ſhall encur 
of aPremunire : And fo2 that-cauſe; the Outlawry was 
A Alſo, the party was diſcharged of the Endiament; foz 
tin the Coiutof Requeſts; as it appeareth upon pad 'En- 
15 was befoze Judgment in the Bill of Debt, 


Hill. 31 Elis. In che Kings Bench. 
* C 0 CIX. al and Farrer 'sCaſe. 


Aion upon the Caſe an Aſſum pſit, the Plaintiff de⸗ 

That whereas the nt had brought an Action 

„ the Tue in whichought to be tried at the nert Affl⸗es 

; the Detendant, in C ation that the now Plaintiff 

en the Aalen afo2ceſa(d at the Aſſizes holden the 4th of 
Remiſen that he would ſtand to the Arbitrament ok J. S. 

matter: And upon Non Aſſumpſn, the Jury found, 

L {Defendan made fucha Pꝛomiſe the 5th of Auguft, but 

a It conceive, That upon this Clervic the Placutilf ſhall 
ment; fo2 in truth the Alsize began the 4h of Auguſt ; 
Conſideration was, That the now Plaintif ſhould con 

4 Win at the ſame All zes; whtch although they continue 
in Law, all is but one day { And all the Allizes 

| e holden the Ath of Auguſt: fo of nec: ſſity, we 

g — And it is a ckrur cale, That the 

inen Action upon the Cale, ſhall vectare upon a Momiſe 

| \ eo of May; And ik it be found, that it was made at an: 

M det the Plaintiff ſhall recover. 
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Mich. 
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Hamper's Calc. 5 * Collet and Rolſton's 
3 Calc. 
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Mich. 31 Eliz. In the King's Bench. | | 


CCCX. Hamper's Calc, f 
„ Amper was Endicted upon the Statute of; Elz. of ery J. 


And in the body of the Endictment, the Recon wa „ whit 
he falſo et deceptive depoſuit : (Uihcreas the Statute Nw.) 
fully); And although tn the percloſe of the Endiament, the 
clulion is, Et fic commiſit voluntarium per jurium: Pet th 
nion ol the Court was, That the ſame did nat help the n 
and fo2 that cauſe the party was diſcharged: Foz conra 
Statuti, will not help the matter; and yet it was moved a 


that contra formam Statuti, did ſuppiy ſuch defeg. Ind in 


caſe, It was holden by the Court, That if a Mitneſs denne 
falſly, but the Jury do not give credit to his Dath, but g be thee 
Cerdict againſt his Dath, although the party. grieved car 
un 11 the Per jury; yet at the Suit of 9er Kings de 

pln 


Tria. 31 Eliz, In the Kings Bench, 
CCCXI. Collet and Robfton's Cale, 


Rthur Collet and Thomas Andrews t£covered 8 
ſton in a Ait of Accompt, Hill; 29 Eliz. Ind nowk lt 


| bzought a VVrir of Errour, and aſſigned fo2 Errour, That i 


the ſaid Wait of Accompt was brought againſt the Defendant 
Receivoꝛ of monies to render Accompt quando ad hoc requil 
fucrit, the (aid Wit ought to have been moꝛe ſpecial: Bat 
Cchit! in its generalty was holden good enough without al jc 
matter. And ſo it was adjudged in the Cale of y 4 Oc 
ſcil. Quod reddat ci rationabilem Computum ſuum de tempored 
fuir Receptor Denariorum ipſius A. Another Errou i ay 
ed; Fo2 that the Jury had aſſeſſed damages, which ogy: 
be done in an Action of Accompt. Which ſee; 2 Ric. 2. #47 
compt, 45. and 2 H. 7. 13. But ſce the Book of Entrics, 1 
it of Accompt againſt one as Receivo, fo? to render4 ** 
damages were given by the Jury fo2 the Plaintiff; And in er 
of an Accompt againſt one as Bayliff, damages "ſhall by 

Foz if my Bapliff by the imployment of my moneys | 

was Receivoz, might have pꝛocured pꝛoſit and gan 

he neglects the ſame ; he ſhall be chargeable to me toi 

ſame. And here in our Caſe, damages ſhall be given ca 
placitationis. And afterwards, notwithſtanding the Ct 
the Judgment was affirmed, 


= 
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rates s Calc. 5 
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Trin. 31 Eli. In the Kings Bench. 
CCCXII., Yates's Caſe, 


y Ares and another 20ught a it of Errour upon a Judgment: 
given in a CLlzit of Partition; aud aſſigned fo2 Errour,That 
7 


\ , 
o 


tion was not ſulticient; Foꝛ it is there ſet koꝛth, That 
yPlaintiffs in ſimul et pro indivito tenent; cum defendente, &c. 
Unt ſay what eſtate. See F. N. B. 61. & 62. In ſimul in pro- 
H enent de hæreditate, which was of A. matris of the Plaintiff 
gDefendant. And yet ſee F. N. B. 62. A Wait of Partition 
pitt rangers, without naming, de hæreditate in the Wait, 
Per alſo, that Partitions of Lands in London, without ſhews-, --». 7-7 
what eſtate. Sce Regiſter, 67. 6 Eliz. in Partitione facienda * 
Icouttncy againſt Polywheel, no eſtate ſhewed in the Tait. 
Aa. Between the Loꝛd Chency and Bell. So between Finch 
Arrell; And ſo between Fry and Drake, 14 Eliz. And 4 and 
l. and Mary, It was holden, That it is not neceſſary in ſuch 
litto hew the eſtate 2: But Tenants in Common ought to 
phe ſame in their Declaration. 


*CCCXIIL Hill. 31 liz. In the Kings Bench. 


Aion upon the Caſe was bzought fo2 thele woꝛds, ſcil. 
i Thou haſt forged my hand: It was holden by Gawdy ana 
" Jultices, That ſuch wozds are not actionable, becauſe tm 
; without ſhewing to what wetting: And by Wray, theſe 
W, (cil. Thou art a forger, are not actionable, becauſe it is not 
vt thing he was a fozger. 
alfrey, Between Warner and Cropwell; ſcil. She went about 
ne; Ant Action lyety fo2 them: fo2 if they were true, ſhe 
le bounden to the good behaviour. 
tt 9 Gawdy, for thele words, (cit. Thou haſt forged a Wri- 
ev are not Actionable, becauſe they are incertain woꝛds: 
sq, conceſsit: But tf the Declaration had been mom 
e (innuendo) ſuch a deld, then it had been good enough. 
be Cr; 9 Caſe was betwirt Brook and Doughty; ſcil. He hath 
I. meted my Lord of Leiceſters hand unto a Letter againſt the 
wed 1 London; for the which he was committed ro the Mar- 
1 ber ir. And it was holden, Mot Actionable. And after-- 
2 "in the pꝛincipal Caſe, Judgment was, Nihil Capiat per 
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— 


Moulton's Cale. 8 5 Babbington and Babbingtoy's 
Cale, 
5 . OY —ͤů— 


Mich. 31 Elix. In the Kings Bench, 


C C C XIV.” Delabrochs and Barney's Cale, 


tion ſuppoſed to be made ann delivered in France 

he pzayed a Þ2ohibition. It was holden by the whole 

ſich a Bond might be ſued here: but being begun in 
Admiralty, we cannot pꝛohibit them; fo2 that perhaps; the 
neſſes of the Plaintiff are beyond Sea; which may be 
there, but not here. | N. 


Mich. 31 Elz. In the Kings Bench, 


Elabroche was ſued in the Admiral Court, upon an 


cCccxv. Moultor's Caſe, 


Tr 11/4 4 
His- Caſe was moved to the Court by Cook, That arſe 
* bertMouhon Tenant in tail, having Iſſue two ſongs; Robin 
and John, dyed ſeiſed ; And that Robert his ſon and heir, lever 
Fine thereof; and afterwards levied another Fine, and ede 
out Iſſue. And John bzought two leveral UUaits of Exrout on 
verſe both Fines: And the Tenant to the ut of Exxa tag 
upon the firſt Fine, pleaded the ſecond Fine in barr ol it: 
bart ofa Tit of Errour bꝛought upon the ſecond Fine, be enn 
the ſitſt Fine. The Court adviſed him to Reply, Thatti 
pleaded in barr, was errontous. Sce ) H. 4. 10%. When 
to annul an Ourlawry, his petſon ſhall not ve viſabled by au a 
Outlawry. „ e 


Mich. 31 Elix. In the kings Bench. 
CCCXVI. Balington and Babington's Cale, 00 5 
J Debt hougbt, The Defendant pleaved an At cj 


made in London after tmpariance. .Jt was adjudged, v9" 
it was not any plea, And Wray (at, That the ſame anos» 
ſerved foꝛ a Rule in other Caſes. After that, plea was dumm. 
The Delendant pleaded Variance betwirt the Obligation au 
Declaration; Fox the Declaration was Randal Bal. Mies 
tlaration was ad reſpondend. Randulpho B. alias Randal B.. 
Cook faid, That Randulphus, is Latine fo Randaki Wh 
Serjeant, ſhewed divers Pzeſivents, where Randulphvs 
ken fo? Randal. But the Court did not agra upon it. int 
Wray adviſed the ]Ilainttff fo2 his moꝛe ſped to „ 
— But Gawdy ſald, That the Clzit bzought 
mou 


| 


—— — — 


Sparry agd Parfelds Brag gs Caſe. 
E alt. 55 


; Mich. 31 EMA. la the Kings Bench, 
CCCXVIL rite and Haſfes's Cale. 


( rt on upon the Statute of 32 H. 8. touching buying of 

\ Cities; © noche; Bargam was lud in Norfolk; but the Land, 

Ly Ain Suffo E UNd the Iſſue was tryed in Norfolk, and the 

Frhe Ln uo: And as to 5. Acres theyfound the Defen- 

; ax d founy-aifo the value ot theme: And fo2 the Refj- 

1 Strat CLerdict was given; and fo2 the 5. Atreg, the Plaintiff 

Went pꝛefeutip : And by the ſpecial Llervict it was found; 

(y'the Dekendant had occupied the Refidue-of the Land foꝛ 

tears betoze, ac. as Tenant at {ullerance 3 and EEE 

Wt Inheritance. 1 

Chief Juflite, Tenant at ſuffcrancets in truth a: Tort 

6 Ly which his taking of the pꝛoũts is not ſuch as is intend⸗ 

1 Statute : But yet he afterwards lwiung into the woꝛds 

lit Uertuct, u lich were, That the Defendant renuit the Lands 

W Years K permifsione ot unt her; thereupon it ought ta be 
Chat he was Tenant at Will, 


Ru Mich $1 lis. In te Kiag Bench 


Me, 
Webs, g 


— 

TY #44 
» $4 
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CCCXV UI. Sparr) and warſeld's s Caſc. 


Rl Impriſonment againſt the Oefendant and others; they 
ded, The Charter cf Bridcwell; and that the 191aintiff was 
Wninis ct famæ; and that certain gods were ſiviten from ].S; 
on ſearch, the Eleintif was (CL.4D luſpiticuſiy, cc. And that 
Mon they put him into Bridewel). It was the Opinion of the 

5 That the Plea was not god, CO, 


5 Faſch. 32 Elis. Rott. 318. In the Kings Bench. 
7 coc nas Caſe: 


q Aron of Tteſp aſs by Strait againſt Bragg, Quare Clauſum 
$4 ontarming oe Acre in Cm the County of H, and fo2 the 
Nu pod. The Defendant pleaded, That long time be- 
te Te: aſe, Tie Dean and Chapter of Pauls were ſeiled of 
vs Mot C. in the lad County, in Fee in the right of their 
phercof the place where is patcell, et. And ſo ſeiſed, Ning 
4) hisLetters Patents dated Anno 1. ol his Raigu, grant- | 
i. all the Fines pro Licentia Concordandi of all their Do- 
$ ad Tenant reſiants, oz not reſiants, within their Fee; 
Mew = That fo2 all that time they Have uſed to have ſuch 


of their Tenants ; And chewed further, That, 29 Eliz. A 
h Fine 


— . 


— 


South and Marſb's 8 
Caſe. 


Fine was levied in the Common Pleas betu æn the Plaintif an 
one A. of 11 Acres of Land, whereot the place where the 
Treſpaſs was done was parcel, and the Poſt-Fine afleſey zy 
I 5 8. and afterwards Scambler the foꝛreign Dppoſer allowed tg 
them the ſaid 15 8. becaule the laty Land was within then xg, 
and afterwards in the behalf of the laid Dean and Chapter: t 
manden of the Plaintiff the (aid. 15 8. who refuted to pay, it 4 
which he, by the Commandment, and in the right of the Den 
Chapter, entred and tok the ſaid Hoꝛſe in the name of a Oilhels 
as Bayliffto the ſaid Dean and Chapter fo2 the ſaid 15 8. 
terwards ſold it, &c.upon which the Plaintiff did demi 
And it was moved, That here it is not averred, That th 
whereof the Fine was levyed was within their Fa; butt 
That Scambler allotved it becauſe it was within their Fa 
that is not a ſufficient averment quod curia conceſſit : A 
the opinion of the Court was, That the Dean and C 
not diſtrein fo2 this matter, but they ought to ſue foz the! 
the Exchequer, us it appear eth, 9 H. 6. 27. in the Dutcheſs of Sun» 
merſets Caſe. | 1 47.748 
Gawdy Juſtice; The Gant doth not extend ta the 
fo2 the Fine pro licentia Concordandi, is the Ring's filver, 
not the Poſt-Fine. 3 
Wray, Juſtice, All paſſeth by it; fo? it is one at 
ſame matter; And they in Opinion, to have given it 
the Plaintiff. Quære ot it. | , . 


Mich. 32 Eliz, In the Exchequer, 
CCCxx. South and Marſh's Caſe, 


N. It was holden by the Court, That where Nan 
endebted unto South, without any Dbligation f02 it, W 

by a Note in wiiting ſigned with the hand of Marſh ; (cil. 38 
u. Marſh; but not ſealed, that ſuch a debt might be alem 
theQuen ; although that befoze the Aﬀſ;gnment againit a eim 
to2 he might have waged his Law; foz, in as much as Wi 
Notes and Bills the certainty of the debt appeareth, WIT 
true debts, they may well be aſſigned. See 21 H. 7. 9. N * 
gation may be aſſigned to the Queen without Deed enroun . 
where the Dbligee is not endebted tothe Queen: Buble 
be afſigned to a ſubjea, if not fo a debt due by the Aim 
Aſſignee ; ko otherwiſe it is Maintenance. And in thun . 
was holden, That where the King ſues fo2 a debt aflignep we 
the Obligoꝛ cannot plead Nihil debet; fo2 now by the WWW 
it is become matter of Regozd. ee 


9} 


. A 


77 


- — 88 


1 rapp's Caſc. £5 Brewts and Mansfield's 
5 Caſe, | 


— ___ 


Mich. 32 Elix. In the King's Bench. 
CCCxxI. apps Caſe. 


Obert Trapps; 1 Eliz. ſeiſed ot 15. Meſſuages in Clarken- 
N well, in the Occupation ot 1 5 ſeveral perſons; viz. A. B. C. 
xc,and named them certain, demiled them to one Cox; And 

d, conveyed the Inheritance of them to one Brian Trapps, 
fre; who afterwards demiſed to J. S. all thoſe 15 Meſſuages 
Curben- well, Which Robert Trapps did demiſe inter alia to Cox 
Nenture dated 1 Eliz. now in the Occupation of A. B. C, &c. 
une of the Occupiers names was left out in the recital : And 
iden by the whole Court, That notwithſtanding the ſai 
n, the laid Meſſuage did paſſe; fo2 there was ſufficient 

ty befo2e ; and the falſity came after the verity. 


75 18431 
{it Mich, 32 Eliz. In the Kings Bench. 


C C C XXII. Brewin and Marsfield's Caſe. 


Im Action upon the Caſe, the Plaintiff declared, That A. was 
mebted to him in x04. and made the Ocfendant his Erecutoz, 
ed; And that the Oefendant in Conſideration, that the 
tit would fozbear the Defendant foꝛ a certain time, pꝛomi⸗ 
Al pay it at twa ſeveral dayes, and ſhemed which in certain. 
was found fo2 the Plaintiff. It was moved in Arreſt of 
Ment, That it is not ſet down in the Declaration, by what 
Wis the 10 l. ſhall be patd, 
Winch, Tuftfce, concetved, That the Defendant had liberty to 
awhat potions he pleaſed, it's 
ly; He ought to pay it by equal poꝛtions, as a Rent re. 
payable at two feaſts, without ſaying by what poꝛtions it 
ve paid, And he ſatd, That if the plea fo2 the cauſe afozeſain 
an defective ; yet now after Cerdice alt is helped, fo? it is but 
und afterwards, the Opinion of the whole Court was, That 
Wrerihewd was not god to ſtay Judgment. {Uherefo2e the 
Wha Judgment to recover. 


econ. Mich. 32 Eliz. In the Common Pleas. 


de Caſe was; The Plaintiff in a Second Deliverance is Non- 
, and a Tit awarded to enquire of the damages, and 
:Moned ; And the Defendant had a Wait de Rctorno ha- 
upon which the Sheriff retonred Quæ avcria clongara : 
dich, a Wirhcrnam is awarded; By which all the ather 
Ack the Plaintiff's were delivered to the Dekendant : And 
bears time, the Plaintiff came into Court, and payd the 
4 h Dh 2 damages 


—___©____ 
de a HARC—— 


Dalton and Selby's 5 3 Mead and Bigott's 
Caſe. . Caſe. | 


— ern 


Damages and Coſts recovered againſt him. And the Dpmim © 
the Court was, Chat he ſhould have alpecial Watt to the Shyrjp 
reciting the whole matter, to reſtoze the Plaintiff his gaps taken 
in Withernam, without any allowance to2 the keeping in the meg 
time; Fo2 it is intended, that their labour, oz ot pofitz 
them, doth counter vail ſuch charge. And Brooker, Pꝛeignot 
ſaid, That he had a Pꝛeſident to that purpole, of 12 Enz. 


Mich. 32 Elix. In the Kings Bench. | n 
eo, 1 
CCCXXIV. Dalton and Selby's Caſe. 91 
Ula an Attachment recovered out of London, a F 45 
was pꝛaped; And the Caſe was, That one Brooks 

debted to Dalton, and Selby was endebted as much unto B 
Dalton attached the Debt in the hands of Selby, and tiring 
Brooks was not yet due. And it was ſaid, That that debt noths 
ing yet due, was not Attachable by the Cuſtome ; Foz Dalton uud 
not affirm a Plaint ot Debt againſt Brooks, befoze that the deli 
was due; But if the pꝛincipal debt had been due, Dalton might han 
attached the ſaid Debt that Selby owed to the (aid Brooks, Alth 
that debt was not due. And ſuch was the Opinion of the wind 
Court. See 21 E.4.67. 22 E.4.30,31; 22 fl. 6.47, - | 
15 
a 


Mich. 32 & 33 Eliz, In the Kings Bench. | 


CCCXXVY, Meadand Bigott's Cale; 


Nan Action upon the Caſe by Meade againf Bigott, the a 
tiff declared, That W. Arnold had le vied a Plaint of Wer 


0 
* 
5 


the Court of the Mannoꝛ of Ste pney againſt Stokes $5 And nen 
the ſaid Arnold had pꝛotured a Warrant dir cited to the N 
being Bayliff of the Manno, and Miniſter of the ſaid Cann 
Attach the ſaid Stokes by his gods to anſwer to the ſaid Aman 
ſuch a Court, cc. And whereas by vertue of the ſaid art 
Plaintiff had attached the ſaid Stokes by two Quarters or Wi 
being the gods of the ſaid Stokes, to anſwer the ſaid Arto er o 
ſaid Plaint : And whereas the Plaintiff had delivered gem 
Wheat to Jane, Wife of the ſaid Arnold, to keep untill M the 
Court: The Defendant in Conſideration thereof, aum mers 
ſave the Plaintiff harmleſs concerning the ſaid Cozn. am kim 
holden, That here is not any Conſideration : Foz it is Mun 
Law, fo; ſuch an Officer in ſuch a Caſe to deliver a thing max 


timer 
ut ſupra, to the Plaintiff oz to his (Wife. Alſo the Cone dong 


was a thing executed befoze the pzomiſe : Alſo a man em hed 
attached by Coꝛn. And afterwards Judgment was givenoes 
the Plaintitl. e, 

- ud here r 


Broughton and n 
aſe. 
— Gy MMT ee 


Mich. 32 & 33 Eli. In the Exchequer, 


— — — 
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»<CCCXXVI. Broughton and Princes Caſe, 


yovohtonz an Appꝛentice of the Inner-Temple, being Farmoz - — 72? * 
Jo he Queen, erhibited a Bill in the Exchequer, Quo minus, 2, He. 
{ndinſt Prince, a Pzadicer of the Law in the arches of . 
iis, lo maintamning one J. S. in a Suit, againſt the Statute 9: ihe 7 
untenaticc, 4 | 
tjvhich the Dekendant pleaded, That he was Conſiliarius et 
aeruditus, & c. ànd (0 juſtified. And now it was moved by 
win, on the part of the Defendant, That by the Statute of 
. Cap. 5. That no Intoꝛmer ſhall fue any perſon upon any 
Statute;but by way at Inkoꝛmation, o2 D2iginal Action, and 
witherwile. And here the ſuit is by Bill, which cannot be war- 
iy the Statute. And he conceived, That this ſuit is bꝛought 
e Statute of x R.2. cap.4. upon which Statute, no p2oſe- 
all be in the name of the ſubject only, but it may be in the 
if the King only. See Book of Entries, 393. TUhere the ſuit 
to Domino Rege, quam pro ſeipſo: And there by the King 
s chere by the party only. And as to the Statute of 32 H. 
a9. ſuit upon the ſame ought to be, tam pro Domina Regina, 
mo ſeiplo : TAHich ſee in the Book of Entries; 395. Alſo by 
Katute of 31 Eliz. cap. 5. The (uit bzought, ought to begin 
me year after the offence committed: And in our Caſe, the 
kt upon which the ſuit is conceived, was committed 3. years 
the Inkozmation bzought ; and it cannot be aided, becauſe 
ie Plaintiff is the party grieved; Foz every Statute made 
Haintenance is Popular. r 
mehron laid, Ne have Replied to the Oefendant, That he 
man, ct non in Lege Erudirus ; and pꝛàped, that the ſame 
r enquired of by the Country: And the Oefendant Prince 
Hund ſo Iſſue is joyned : And becauſe you have ſuch Db- 
they ſhall be ſaved to you to move in Arreff of Judgment. 
Alon, J may offer them as well now to the Jury, as well as 
ef of Judgment. And afterwards it was moved, That the 
nt might demur upon the Replication, if he would; and 
the Iſſue ſhould be tryed : And tf then it paſſe againſt the 
wt, that then he ſhew the matter in Arreſt of Judgment; 
rteption ſhall be allowed fo? ſtaying of the Enqueſt, if it 
waipparant fault, and not only a doubt; a 
Uther day the matter was moved; and then it ſeemed to 
Ms, That the Plaintiff here being Pars gravata, was not 
ed to any year after the offence committed, but that re- 
ddertend only to Common Jnfozmers. The Defendant 
aud, That he was admitted in Socictatem interioris Templi; 
Meremaineda Student fo2 ſo many years; And that he was 
ma 
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Owen Morgan's 2 n 
Caſe. 


homo eruditus in Lege, and a Counſellour, and twk his ür g 
The Plaintiff by Replication, laid of his aun Wong 0 
that, that the Defendant is homo Conciliarius et in lege cu 
ditus, et hoc petit quod, &c. ut ſupra. And Atkinſon t. 
Exception to the Traverſe and Concluſion of it, Et bor ge 
quod inquiratur per Patriam; f02 that cannot he ttyed by the 1 
try, but by the Judges: Foz here is a Dueſtion of the Lear N 
the Defendant, and that is to be tryed; and his ſufficiency.w* 
Learning is to be diſcerned by thoſe who are s in the aw 
of the Land; Fo2 if a matter in Law is to be tryed by the Junes 
3 multo fortiori, the Learning of the Law is tobe tryed) ars 
fo2 that is moe difficult to be judged. As, where the Otninapse 
fuſeth a Clerk foz inſufficiency in learning, upon which ter 
Jflue, the ſame ſhall not be tryed by the Country, but bp dhe 
ſhop : Which ſee Articuli Cleri, cap. 13. de idometateg 
Beneficium Eccleſiaſticum pertinet Examinatio ad Judicium Eclefidfinn 
40 E.3.25. And ſee the Statute of 18 Eliz. that Pars g 
the Caſe of Baintenance, ia not tyed to a year, And this di 
concetved to be in ſuch Quality, being a pꝛivate grievances. 
party himſelf; the King not being party, but only the pa 
ved: But where the penalty is exprefly given to the Ring. 
that ſhall ſue, there all the pꝛoceedings aught to be in boths 
names, q 

And Manwood, Chief Baron, ſaid , That this Jſlue 


| . * 
tryed by the Country. Thich fee in the Book al Enttie gh 
Mich, 32 & 33 Eliz. In the Exchequer; — 
CCCXXVII, Orcs Morgan's Cale, 


£6 ROE 
Wen Morgan Exhibited an Jnfozmation upon the Stat 
of Uſury, to an uſurious Moꝛtgage made; andQ<api 
Dekendant, That Cepit ultra 10 l. in Cl. fo2 the 020eaT 
one year,apd that was out of the Jſſues, Rents, and Pꝛoß 
he took in Middleſex, of Lands in Glamorganſhire in Was 
gaged to the Defendant. wm” 
Manwood, Chief Baron ſaid, That one might take the 4 * 
of Lands in Wales in the County of Middleſex, but all * 
take the Jſſues and Pꝛoſits of the Lands, but where ie Kan 
are: And Leak's Caſe was cited, Where an Intonmmn 1 
bzought fo2 cutting down of Wop, and converting it ie em 
And Leak the Infozmer laid down the cutting to be in i en 
where the Wimd grew, but the Converſion of it into Cas un 
County of Middleſex. 4 
And Man wood ſaid in the pꝛincipal caſe, That the tas mo 
Iſſues and Pꝛofits ought ts have been layed where the Kae 
And luch was the Opinion of the whole Court. 


MT 
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Butler and Lightfoo: 8 8 K #1ght and Norton's 23 9 
Caſe. 5 | 


Calc. 
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Mich. 32 & 33 Elixz. In the Exchequer, 
CCCXXVIII. Carſoz's Caſe. 


ee acknowledged a Statute to Starkey , Alderman of ***” 
don; and afterwards he acknowledgedanotyer Statute © 77 
Hmpdens who aligned the fame to Fitton, who aſſigned 
we to. the Queen: Starkey ſued foꝛth Execution upon his 
, and thereupon the Land is extended of Curſon; and 
al berate Of it. It was agr@d by all the Barons, That 
f had execution upon his Statute befoze the Queen, his 
jon ſhould ſtand againſt the Queen, andthe Queen ſhould 
wit him out. And it was further agred by them, That if A. 
ea Debt in the Common Pleas, fo ag ye hath title to ſte 
recution by Elegit, and the Defendant ſells bis Lands, and 
wards A. aſſigns his Execution to the Queen, That the 
Gould not have prerogative againſt the Feoſtee to have ete- 
ler the whole Land. 
dit was alſo holden by Manwood, Chief Baron, That if 
{on be had upon a puiſne Statute, and the ſame is after- 
yavoided by moze ancient Statute ; and atterwards, the an⸗ 
[Statute is ſatisfied, That now the piutfie Recogniſee may 
iter without ſuing fo2th any new Execution. 


Mich. 32 & 33 Eliz. In the Exchequer, 
CCCXXIX. Butler and Lightfoot's Cale, 


this Caſe, It was holden by the Barons, That if Tenant 
{life be of a Copphold, the Remainder over in Fee ta. ano- 
in the Remainder may ſurrender his Eſtate, if there be 
particular Cuſtome to the contrary ; foz,the Eſtate of Te- 
lite and him in the remainder, are but one Eſtate; and the 


Wanceof the particular Tenautzts the admittance allo of him 
Remainder, W 24 
4 73. 2. 


Mich. 32 Eliz, In the Common Pleas. 
 CCCXXX. Kright and Norton's Caſe. 

"bas holden in this Caſe, That dureſſe of Impꝛiſonment is 
Mended but where the party is wꝛongkully impꝛiſoned until 
me the Bond; and not where a man is lawtully impeiſon- 

Nuuther cauſe, and fo2 his delivery he makes a Bond; fox 

5 5not per duritiam impriſonamenti z And if in ſuch caſe dureſſe 
WED, the other may ſue of his own accoꝛd fine duritione im- 
a, without ſaying abſq; hoc, that it was per duritiam 
onmenti. And la it was allo holden in the Kings-Lench, Sce 

7. 12 E. 4.7. Trin. 


_—_— Ol. 
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The Lord Gray YT Sir Walter maller's 
Caſc. Caſc. 
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Trin. 32. Elix. In the Exchequer. 
CCCXXXI. Hanzate and Halls Caſe. 


Aud 289 he Caſe was, Curſon acknowledged a Statute to d 

Starkcy, and afterwards acknowledged another to Hann 
which was aſſigned to the Queen ; Aftetwards; the Lande 0”, 
ſon were extender foꝛ 'Srarkcy, und a Libcrate thereof, ths * 
hulden by the Court, That the fame was a gad Execute c 
that the Qiien ſhould not avoid it: But it the Land ann 
extended at the Suit of the Queen, then the 'Erecations 
Queen ould hold place, although it were a r 
date. 5 5 , 

And by Clark, Baron, If a Recognizante acknowlevg T 
Subject de aſſigned tu the Quan, It hath been aDueniog 
the Land ol the Conuloꝛ ſhall be extended, oz but the mo 
it hall be at the ſuit of the Conulee himſelf?” Tt was de 
That ail the Lands yould be extended, 


Pl .. 40 


Trinit, 32 Eliz, In the Exchequer,| | 


"0g 
C CCXXXI I. The Lord Gray's C 1387 

+ He Loꝛd Gray, Tenant of the King of Lands holdenin ie 
by Licence ot the King, made a Feoffnentof the Lands! 

and afterwards levied a Fine fo2 further aſſurance : In 

Pꝛoceſs, the party came into Court, and nden 

And the party was adviled by the Court to averr, Thi 

Fine was ko further aſſurance: And then upon: 


he ould be viſchargey without an Pw ſued iv 
Fine, Et. 


Trinit." 32 Elz. ticks Exchequer! jc 
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e C SEXTHIL ie walter waller's Caſe; LN 


N Sir Walter Waller's Caſe, Jt was holden in the Conroe 
Exchequer, That a Debt of Reco2d, as upon a Jud a wa |Tv 
could not be Attached by the Cuſtome of London. WTI 

fie holden in the Cale of Sir John Perrott, in the 
eas, 

and it was ſuid by Cook, „ this 

upen rhe Veatuee of Barkrupts. en 
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Sir Brian Twcke's Caſe. 
is Cale, It was holden by all the Barons clearly, That Am G. 
wErecuto2 of an Executoz ſhould not be dilcharged with a e, 292 
ait made by the Erecuto? of the firſt Ceſtatoꝛ, no not in the 2,4 42- 
wofthe King, becauſe it is a perſonal wrong only, avi 40 


cccxxxv. aucb. 32 Eliz, In the Exchequer, 
Fizes and the Lord Dacre's Caſe. 


che Caſe was; Tenant in Tall, the Remainder of Lands in , 2% 
chief, levyed a Fine of them without Licence of the King; „ 7/7 
and,if the Tenants of the Loꝛd Dacres ſhoutd be charged 102 
e, was argued: Foz the Cale was, That the Lozd Dacres 
Tenant in tail, the Remainder in tail to Philip Fines, And 
holden by all the Barons, That the Tenants Lands ſhould 
harged : But it was holden, That if the Conuſoz had any 
Tais within England, the Fine might be levyen thereupon; 
then the Queſtion was, Jf the Tenants ſhould be put to plead 
in diſcharge, 02 that the ſame ſhould be diſcharged with ⸗ 
ing; becauſe it appeareth Recozd, That he wha 
was but Tenant in Tail, in Remainder : Foz there was 
te found of that which was pleaded by another in another 
The Opinion of the Court was, Where ſuch matter 
eth ol Recozd ; as by Dfice, Livery, ec. there the party 
t to plead ſuch matter in diſcharge z fo2 the pieading of it 
Wotlk purpole) but to ſatisfy the Court by the Recoꝛd, that 
err is ſo as the party hath alledged; and therefoze the Ba⸗ 
ee D2der, That the Pzoceſs againſt the Tenants of the 
»W9Vacres ſhould be ſtaped. 


1 | 
T CCCXXXVI, Trin. 32 Elix. In the Exchequer, 
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. George Ap-Rice's Caſe, | 


; ("the Caſe of one George Ap-Rice, The matter was, That 
aur in tail after poſſibility of iſſue erting, aſſigned over his 
funto A, againſt whom he in the Reverſton b20ught a Quid 

_— Cn: ; and Judgment was given, that he ſhould attozn ; and 
"Vis refuſal, he was committed to P2iſon, and vivers Fines 
"0901 him, and eſtreated in the Erchequer ; Jt was moved, 
tele Fines were impoſed upon the party againſt Lamm. And 
non ok the Court was, That when Judgment is given in 
uus clamat f02 the Pct, Viſtreſſe infinit ſhall be * 
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the Defendant to bing him in to attozn;and when he comes « 
refuſe, he ſhall be umpꝛtioned, until he attoꝛn. It was alda kn 


— — 


by the Court, That the Fines were not lawfully aſletiedand u 4 
na 


ſedupon him; And it was ſafd, That tt had been avjudgey 
Court of Wales, That the Aſſignee of Tenant in Tail alte 
ſibility of illue, ſhould attoꝛn; upon which Judgment, a 
Etro was bzotight in the Kings Bench; and there, upon ga 
vile, the lald Judgment was afffrmed, Foz although it de 
That Tenant in tail after poſſtbilfty ſhall not be compele is 


% 


tozn ; yet that is a piviledge which is annered to his perf: ance. 


not tothe Eftate ; and, dy the alignment of the Efrate, the 1 
ledge is deſtroyed, _ 


CCCXXXVIL Mich. 32 Eliz. In the Kings Bench, => 
Harris and wing's Caſe. N 


1 the Cale betluckn Harris and Wing 5 The fiel pon 
That the Leaſe made by Quiz Mary was vod. 1. Beth 
a fozitiet Leaſe of Recozd was not recited in the Letters 
of it: The reafon wherefoze ſuch recital ought to be s na 
bel n alledgen by Cook, Quia circa ſolium Regis fubſiſtant jt 
veritas; ulld then when there is a koꝛmer Leaſe in Efle yt 
makes a Leaſe in ton, the ſattie cannot tand together 
there is not Juſtitia & YVeriras ; but the very realon there 
bigh, that he cannot take, 4c. but by thattee-of Nero; 
t be miſtaken, it makes all void: and therekohe, In Petal 

Right, and Monſtrans de Droit; I the King be not enten 
all the Titles, all is void. And therefoze in the Cale 
Sir Moyle Finch and Throgmotton, which now depends 

egtter; which was this, The Quiet made u Leaſe Wy 
retidzing Rent, with a ]2oviſo, That if the Rerit'be behin 
the Eſtate ſhall ceaſe : the Rent is behind, the King grant 
ſame over to Sir Tho: H; Jt was firft moved, If the ane 
ould ceaſe without Office. And it was holden by Popnamy; 
many other grave and learned men, upon a Conferdire 
the ſaid Leaſe ſhould ceaſe without Office; fo2 the Contral's 
is upon Recozd is determined und ceafed, by which the Ul 
which was created by the ſaid Contra ſhall alſo ceale v 
Olkice. But yet the Leſſeæ continued in poſſefſion notehm 
that, and took the Profits; but thereof after office found, I 
ded recotnperice to the Dun : And ft was holden therewr 
ſaid Cottference, That the Queen in her Gzant to Sit T. En 
ſaid Effate which was how ceaſed, ought to recite that Len ! 
Tenant is in pofſeſſton, and could nat be puntſhed fo? dig nn 
tion befoze Office. So in the Caſe of t Uicarage of Ya 
17 Eliz. Dyer 339. The pꝛeſentment being devolved o 
Queen by Lapps, the Oznary collated A, and alte * 
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-mpeſented B, who bzought a Quare Impedit; depending 

nas A. p2oved another Pꝛetentment of the Queen, without 

Mato! recital of the firſt Pꝛeſentment, and the ſame was hol: 
2; F02 in that the firſt ꝛeſentment is not recited; noꝛ the 
Are of the Queen to revoke it; and therefoze it was in diſceit 

Queen. So the Caſe 18 Eliz. Dyer 352. An Abbot leaſed 
wears ; the Leſſee made a Leaſe toz 80 years, the Reverſj- 
ta the King,; the 60 years expired, the ſecond Leſſee ſur- 
ata the Kuyg ca intentione, that the Ring would re-grant 
Ine to him fo2 20 pears remaining. The King reciting the 
uuute and Surrender, ex certa ſcientia granted fo 20 pears : 
wholdenby the Court, That the Gzant was void, becauſe 
kiigwas miſento} c. It hath been Dbjeced, That here 
no recital ; fo that the Leaſe to be recited is ended, co in- 
tat the new Leaſe beginneth. Sed diſtingu enda ſunt tempora; 

| faccre, aliud perficere; the firſt Leaſe is ended, when the 
wisperfectzd, and the Gzeat Seal put to it. The ſecond rea- 
[vherefoze the Leale ſhall be void, is, becauſe otherwiſe the 
the Queen ſhall enure to two Jntents. I. To make a 
2. To accept a Surrender; and how can the Queen ac- 
{Surrender of an Eſtate, ot which ſhe hath not notice? fo? 
ust enfozined of it by any Recoꝛd, without which She can- 
notice of any thing. Sce 7 E. 4. 30. 31. Baggotts Aſſiſe, 
king granted'an Dffice to an Alien, the ſame ſhall not enure 

& him a Dentzen, foz then it ſhall enure to two intents, #c. 
ds of the Gꝛant of Queen Mary, are, Omnia tenementa no- 
(Wd, Jf by that a Beverſion ſhail paſſe, was the Queſtion : 
Wy, In verbis ambigus Intentio ſumenda «ſt ; Then here in 
Cale, by this Patent, is other Land which ſhould paſſe, and 
verfionts noſtra; but in pꝛoperty, not poſſeſſion: TUhere- 
t Noſtra) ſhall be reſtrained to that which is in poſſeſſion, 
there are generall wozds in Gzant of the King, they 

a be ſerved ; but if they can be ſerved, they ſhall be taken 
umon and general ſenſe ; but the wozds ſhall not be 
But if they cannot be ſerved, then they ſhall not be 
tut the Ring fhall be rather pꝛejudiced; and alwayes the 
kak the King either may be ſerved o2 taken to a common in. 
H. 3. 4. Quzlibct Conce ſſio Domini Regis capi debet 
tontra Dominum Regem, quando poreſt intelligi duabus viis: 
uo be joyntly endebted to the King, and the Ring pardons 
them Omnia debita, the ſame ſhall not extend to joynt⸗ 
tut to thole Debts of which he is only Debtoz; 40 E. 3. 
n granted to a Subject the Fines and Amercemcnts bo- 
Wiloum ; All which hold of him by Homage, may be ſaid ho- 
Moos; and alſo his Uittcines are, bomincs ſuos; but becaule 
Ata wozds may be ſerved, the (aid Gzant ſhall be taken to 

his Uilleins only. So in our Caſe the general wozds 


his won 
(ved with Lands in poſſeſſion, gud ſhall not ex. end ta 
| Ji2 Lands 
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Lands in Revberſton. At another day the Tale wag are 
rin 


Popham Attomep Seneral, and he conceived, That b 
mane 2 Mar. both the fu2zmer Leaſes,as well that which 
by Henry the eighth, as that which was — 1 Sari 
by the *Siſhop of Bath und Wells, are gone... Leflee tun 
of years to begin at a day to come, accepts anew Leaſe ingo 
on, which is to continue untill the future Jntereſtſhall com 
the future Intereſt is gone; and in Barkings Caſe, 2 Eln. i 
holden by Dyer and Brown, that where Leſtee (02 two years accents 
a new Leaſe to begin two years after, this new Intereſt of a 
determines the pꝛeſent Intereſt, Fo2 as the Lei tannat dn 
with a Stranger fo2 the Intereſt of a Term, which is ta ae 
tinuance during a fozmer Term; by ths reaſon, when then 
Term will accept an Intereſt of a Term from — 
at any time dur ing his foꝛmer Eſtate, this neu Intereſt de 
the firſt. So, it one hath an Intereſt ol a Term to — 
come, and he befoze the beginning of that Inter eſt accent 
foꝛ lite, his firſt Intereſt is gone. The woꝛds ok the Þ 
Al her Intereſt, Land, and Tenements, in the Parth of 
2 in Wells, and parcell of the poſſeſſion ot the r 

- and if theſe general woꝛds will carry Lands in E 
* Lands in poſſeſſion paſſe, cc. was the Durſtion, -« 
woꝛds ſhall have a ſpecial widerftanding , if the ſpecial 
on may agree with the pꝛaper ſignification and ſenſe oftheg 
wo2ds, as the Caſe, 2 H.3.4. befoze cited; ange the 
a tommon perſon, all manner of Debts were telealed th 
that it ſhall be taken ſtrongeſt againſt the party: Allo he 
Thatthe Lands in Reverſion ſhould paſs Fandel as che Ly 
poſſeſſion. And he ſaid, All fozmer Leaſes of Rec 
to be retittd, c. but ſuch Leaſes anly which are made bythen 
Foꝛ Subject 3 may have Leaſes of-Rerowd, as by Fine, De 
rolled, c. but ſuch Leaſes need not tobe receited ; g 
ſes may determine without matter of Recozd, ass 
entry, t. and then to compell the King 02 the partyt 
ſuch Leaſes which might be ſo determined by any Aa in — 
be as ablurd, as to compell him to ſearch by wuhat 
foꝛ what matter in pais ſuch Leaſes are determines. 
cefved, That this Leaſe needed not tobe recited (hir 
by King Henry the 8th.) Fo2 after the ſain Leaſe made 
granted the Reverſion to the Biſhop of Bath and Wel 
Succeſſoꝛs, and during the time that the ſaiy Lame 
Biſhop; It might be, that the Leaſe was determinen 
in fuit in pais, by Surrender, Fopfefture, cc. and — 
ſtanding "that the King obtained the Reverſion alter 
make a new Leale zit he ſhould be d2iven to retite the (02 
whereas perhaps it is determined by an Act in pais, it ho 
very tnconvenient- Allo here, ik any recital ſhould de 
bow might the parte intexeſled know ſuch fozmer ves wt 
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© and how long ought the party ſearch ? foꝛ his ſearchought 
an end. Non exinreſcere in finitum tempus. And in our 
the moſt equal time fo2 ſearch is tie beginning ol the laſt 
went the King, and no further; that is, from the pꝛeſent time 
nme that the title of the Bing begins; and in this Caſe the 
of the King doth begin krom his repurchaſe from the Biſhop; 
the Law be ſuch, then here nothing is to be recited; fo2 no 
mean between the re-purchaſe and the new Leaſe: Fo2 
ie made before the re purchale, need to be recited. Fo2 ad⸗ 
That King Henry the 3d. had made a Leaſe of a Panto? foꝛ 
wears, and afterwards granted the Beverſion to an Abbot, 
aerwards the Pannoz by ſuppꝛiſſion came again to the King; 

weil Grant a new Leaſe of the ſamezſuch Leaſe ſail be god 
any recital of the Leaſe made by King Henry the 3d. fo2 
iſe might to Have been determined in the hands of the 
ur the Abbot by lur render, oꝛ other matter in fac, So Ring 
made a Gift in Tail, and afterwards: granted the Rever- 
another, the Gzantce duſſeiſed the Tenant in Tail: Dne 
as heir to the Ozantee, was attainted of Treaſon, tte 
t dyed, by which the Land came again ta the King, who 
gew Patent ot the ſame, without recital ot the Gift in 
and the Patent holden good fox the Cauſe afo2eſaid ; and 
Caſes there net ds no recital of Leaſes, - As if the King 
Leaſe ſo2 years, rendzing Kent to his Receivoꝛ, and foz 
itofpapment, that his Eftate ſhall ceaſe. Now if at the 
Lefſee tendzeth the Rent, and the Rgeeibo? will no! accept 
und afterwards it is found by Tffice; that the Rent was not 
which the Leaſe ſhould be void (vet he may traverſe the 
and afterwards the King Ozants this Kent to a Staan⸗ 
Mete needs not to recite the Leaſe; fog it appeareth by the 
That the ſame is void, and yet in truth the Leaſe was in 
and ſo a Leaſe of Recoꝛd in Eſſe in fome Caſe needs not 
ited. So if the King leaſe fo2 years: to J. S, and he aſſigns 
Nereſt over, and afterwards Surrenders the ſame to the 
Now if the King will make anew Gzant of it, be need not 
at leale; fo2 the Surrender of it appeareth of Recozd,and 
ment of it is but matter in fait, which cannot be known 
arch. So on the other fide, void Leaſes which are not 
& Hall be cited untill it appear, as in the Caſe ot Throgmor- 
A befoꝛe by Egerton; And in ſuch Caſe where the Queen 
the ſame ta Sit I. , the Gꝛant ought to be in poſleſſi⸗ 
onot in Reverſion, becauſe then void, foz the Ring had not 
ion. Alſo this Leaſe ought not to be recited, fo2 the ſe- 
Pitent is granted to the firft Lefſee ; and ſoa by acceptance 
ww Leaſe;the firſt Leaſe is determined. And now we are to 
de things in the fozmer Gꝛant are neceflary to be rccited, 
{inthe Land and the Tenant, not neceſlary; The Refcr- 
17 Condition „ Covenant, and the Date. The —.— 
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wherctoze the Eſlate ought to be recited, 1s to this purpoſe, tha 
the King might know, and be entoꝛmed how far the Land is ey 
bꝛed with other Eſtates, ec. but that reaſon is ot na ct was 
Cale, when the lecond Patent is made ts the firſt Leſſer; 

the acceptance of the nem Eſtate, che firſt Jntereſt is gone, where. 
koꝛe ofthat there neeagno recital. The iecond: reaſon, wth 


— 
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{uch fozmer Leaſe ought to be recited, is to the intent, 
neu Patentee may not have colour oꝛ countenance by r.aſoneſh 
Patent to do w2ong to the firſt Patentee who hath the zu 
poſſeſſion by diſturbing of him by Entry, o2 Silit; fo2 ail 
of the matter appears in his own-Letters Patents, the 
eſtate of the Tenant in poſſeſſion. But that reaſon hath 
fo2ce in our Caſe; to the ſecond Eſtate is made to him, 
the koꝛmer Eſtate. The reaſon. wherefoze the preſent» 
vught to be mentioned in the ſecond Letters Patents, is, o 
Que n map be aſcertained what manner of perſon he 13, 
the pꝛelent poſtelloꝛ; fo2 it may be, he is ſuch to uhomt 
hath given ſuch Eſtate upon ſpetial ta vour fo his god ern 
in recompence thereot; and that ſhe will not diigrate the g 
ſo much, as to give his Farm to another over his hend; 
might be much ta the dilcomtozt and pꝛe judice of him n 5 
which the Queen peradventure would. not do, if ſhe an 
telligence of it; but rather advantage him with it, and noblet! 
any other perſun. But in our Caſe here, there is not any 
matter oꝛ miſchief.; But it is gon to conſider what Tenant 
to be ſpectſied in the Recital: Aſſuredly, the moſt-fure-wa 
Patentee himſelf ta whom the Leale was oziginally mae 
though he be dead, 02 hath aſſigned his Intereſt ober. Fan 
be dangerous to rely upon the Tenant, oha hath the poſſeſſion 
may be, that another hath the Intereſt, although he bath i 
ſton, æ then the recital is falſe;wherefoze it is beſt to a 
recital, Cum dimiſſimus & c. Andas to the Land, the ſame alm 
to be recited by the ſame name in ſuch fozm-, and by e 
wo2ds as it was granted befoze in the foꝛmer Gzant ; and 
name was miſ-re-cited in the foꝛmer Sꝛant, it ought not ia 
the lecond. As te the King Gꝛant the anno? of Little 
the name cf the Mannoꝛ of Litt-cote, 02 the Manna o 
ton, by the name of the Bannoz of Welton, the ſame i 
theStatute.But if a n2wH2antts to be made of the amm 
the firſt Gꝛant is to be recited ; now the foꝛmer mil reis m 
not be put in ure, but the very name; but in this ſpecia ms 
that is, where the King hath demiſed the Hanna of Unzen 
by the name of the Mannoꝛ of Lier-coare, &c, So where In 
is known by two names, and the Queen leaſeth the ame wore 
the ſald Names, afterwards Gzants the ſame by the d 
The Recital ought to be, That whereas the Queen harnem 
the Banno? of D, by the name of the Mannox ok 5, Sc. 
to the recital ofthe Eſtate, the Habendum in the firſt N wr” 
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recited, and ail that which pzecedes the Reddendum ; fop, in 
Eitate is fully contained. But here, in our Cate, fich 

are not neceſiary ; toꝛ it is impert.nent tomake recital of 
Tune, which ts determined co inſtante, thut the new Patent is 
, and that by reaton ofa matter pꝛecedent, although that all 
mane codem inſtanti ; and as to an Inſtant, the ſame is not to be 
ijered im Law, as ſt is in Logique, as a point ot᷑ time, and no 
gill of time. But in our Law, things which are to be done in 
ant, have in confiveratton ot᷑ law a pꝛioꝛity of time in them: 
ileſee fo life makes a Leaſe fo years, they both Surrender 
un the Reverfion; the ſame Surrender which is mave in an 
With hall in Lam be under ſtod to have degrees. The Sarren⸗ 
Melle foz years to the Tenant fon like, and then the Sur⸗ 
wit of Tenant koz life ; So m our Caſe, the determination of 
Meade half be firſf, 1 E. 3. 6. The Tenant took the 
Woreſſe to TUife , had Jfſue, the Tife dyed ; the husband 
un be Tenant by the Curteſte ; kom, although the Seigniozy 
him at the time of the marriage, yet by pztozity in Law it 
v0 as no ſeiſin of the Seigniozy was during the Coverture. 
[our Cafe, co inſtante that this new Patent is made, the firſt 
s determined; pet in conſtruction of Law, the Surrender 
ald pꝛecedent, and then the ſald Eſtate nerds not to be reti⸗ 
Iq it there had been an erpzeſs Surrender in fac, there 
been any doubt, that recital was not neceſſary; Ergo, nei⸗ 

che Caſe of a Surrender in Law. As to that which hath 
jected, That the Gzant of the Queen cannot enure to two 

$; ſcil. to mate a Surrender, and alſo to make a new Leaſes 

ne Rule is true, where both Jntents enure, and wozk againſt 
But whereas the one Intent ſerves and wozksfo2 the 

of the King, it is otherwiſe : As in our Caſe, This Sur- 
ez the benefit of the King; therefoze it hall be taken, 
86H.8, The King Gzants Land to another, durante bene- 
and afterwards the ſame Patentee purchaſeth a new 

om the King; here needs not any recitat of the fozmer, 
ſecond Ettate is made to the firſf Patentee, and the firfk 

tis determined by the acceptance of the fecond, 3 Eliz. The 

che Earl of Arrundel was this, The Loꝛd John Gray be- 
ler foz years ofa Honſe called Hull-rakes of the Leafe of the 
afterwarvs to a Gant from the Queen of the Cuſtody of 

ale Beffuage, with a Fee fo2 it, and that was without rect- 
the founer Leaſe, and the Gꝛant holden gov, and pet it did 

u two Intents; to a Surrender of the Leaſe, and a Gzanf 


Cuſtody, but boch the Intents were not aganſt the Queen, 


an, [is utterly void, fo2 mil reciting ot the date of the foz- 
dae made 2 Mar. fo2 the very date of the ſaid Leaſe was 
ih. of Way, and in the Recital it is the 21. ok May. Foz 

e is not neceſſary to be recttev; yet here, as tha 
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Caſe is, the ſame ought to be truly recited. Foz the 
of the laid Eſtate which paſſeth by it, is the Conſideration of 
new G2ant ; then, if the lame be kalle, the Patent is void, fy f 
was made by reaſon of that: fo2 there is a moze ample Leaſe 
cited, then in truth it is by ten dayes. And lo the Conſider 
ſcil. the Surrender, not ſo benefictal as the Queen expected; aſh 
this new Patent doth contain in it ſelf a Sꝛant of ſuch Landg az 
were demiled fozmerly by Letters Patents, dated 21. of May 
ſcil. Omnia præmiſſa, in forma prædict. dimiſſa, and nothing 
was demiled in forma prædict. ſcil. by Patent bearing ſich 
date; Ergo, nothing palled by the latter Patent. Fo2 the Þy 
tent of 13 Eliz. is in conſideration.of a Surrender ofa Leaſe ma 
and bearing date 21. of May, whereas no ſuchLeaſe was, am 
no Surrender, and then no Conſideration. Alſo here the Con 
ration is falſe; fo2 the Leflie who is —_— to have ſutrentye 
his Leaſe, betoꝛe the ſame Surrender afligned parcel of his Tam 
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to one Haggett, and afterwards purchaſed a new Leaſe in tonne 


SECEESESCTEDRDS 


ration of the Surrender of the fozmer, and of his full Interest in 
it, whereas he had not the whole Intereſt; and ſo this falſe wh 
deration deſtroys the whole Ozant. Fo2 in all Caſes, wherethe 
conſiderations are real, and ſavour of the Land, oz extend ta lil 
a real thing; if it be falſe, it deſtroys the Patent: But whe 
the conſideration is perſonal ; as in conſideration of mom paß 
oꝛ fo2 Service done, although it be falſe ; yet the Patent au 
god. So here, fozaſmuch as the Conſideration is real, in i 
of this Surrender, and is falſe as appears befoze, the Patent's 
void: And as to this point, there is not any difference ber 
Conſideration and Suggeſtion; fo2 if it be real and falſe, 
Patent is void ; contrary, where perſonal. But in ſome Ca 
where the Letters Patents are, Ex certa ſcientia, &. (uchrang 
in the reality ſhall not hurt. Mhich (ee 18 Eliz. Dyer 351. 
the Cale between Manxell and Turvill, where Leſſee fo2 eng 
Lcaſe being expired, ſuppoſing that he had twenty pears 
Leaſe not entred; in conſideration of ſuch intereſt, ton a un 
de novo, the ſame was void. So Owens Cale: Tirrell Wn 
Leſſee fo2 years of the Par ſonage of P, in the County of Some 
of the Gzant of the Ring fo2 certain years ; In conſideration uy 
ſaid Jntereſt, obtained a Gzant of the Queen of Lands in Wk 
whereas in truth he had befoze aſſigned his Jntereſt in tei 
Parſonage to another; and it was adjudged, That the as 1 
of Lands in Wales was void, fo2 the Conſideration was 93 
and ſo the Conſideration being real, was falſe, And Ms 
Caſes, a Conſideration perſonal, if it be falſe, ſhall deine! 
Patent, if it be future and erecutozy ; as if the King ver 
Lands to J. S. ea intentione, that he ſhall pay to J. D. 101. . 
if he do not pay it, the Patent is void, and the Eſtate giben 
void alſo. It hath been Dbjeced by Godfrey, Tb dg ** 
render, the Pattent was cancelled, and ſo the parcell or the n 
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ich was aſſigned to Haggerr, was dekeated and avoided, fozal: 
has the Oꝛiginal Letters Patents out of which the Citate of 
ſhggert Was derived, are cancelled, and ſo there is a gud Surren- 
xt, and then the Conſideration is true; eſpecially, tozalmuch as 
ſhzgett being Aſſignee, but parcell of the Term cannot have a 
(xitac by the Statute of 4 E. 6. As to that I conceive, That the 
gig of part of the Jntereſt may have a Conſtat by that Sta- 
withſtanding the Surrender of the Letters Patents, and 
{ancelling of them, and fo2 that matter the difference is. It 
Roll remains a Conſtat may be, although that the Patent be 
fled. See Brook, Patents 89, 32 H. 8. Jf à Vacat be en; 
pon the Roll, then no Conſtat can be afterwards ; and 
de iu Sydnies Cale, the Align could not have a Conſtat, 
ue there was a Vacat entred upon the Roll. But a Conſtat 
efoze any Vac at entred upon the Roll; ſuch à Conſtat is good, 
uichſtanding the Vacar afterwards : And it doth not appear, 
any Vacar is entred upon the Boll; ſo fo2 any thing that ap- 
ws, Haggett may have a Conſtat, - and then his Intereit is ſaved 
Im, and then the Surrender is void, and the Conſideration 
r and although there be other Conſiderations in the Letters 
Kents, which are true and god, yet that thall not heip the mat⸗ 
Fa if any part of the Conſideration be falſe, the Patent is 
mall; and (o it was holden In Manxcll's Caſe, cited befoze, 
I he ppayed 1 fo2 the Plaintiff ; Egerton Sollicitoz, 
contrary. here the wozds ex certa ſcientia, ate not put in 
Mrs Patents; they ſhall be intended to be made at the ſug- 
mot the Patente, and ſo the Gzant ſhall be taken beneficially 
it King, and ſtrictly againſt the Patenta : But where ſuch 
Ware put in the Letters Patents, there the G2ant ſhall be ta- 
(kneficially foꝛ the Subject ; Theſe wozds, Ex ſpeciali gratia, 
the bounty of the King, certa ſcientia excludes all ignozance, 
eromotu ſhew the voluntary and liberal benevoleuce of the 
Without ſuit of the party; and where the wozds in ſuch 
is Patents are general, they ſhall be conſtrued liberally foz 
beck, but with limfts andbounds, that nothing paſſe in ſuch 
ut ſuch things which are aptly ſignified by ſuch ſpecial woꝛds; 
alle two things, where the meaning of the King was to paſs 
he, And ik the Patent be couceived utroq; modo tam ex cer- 
Ment, &c. as upon the ſuggeſtion of the party; If the Sug⸗ 
de in any part falſe, the whole Patent is void, faz the Sug- 
Mertenuate s the fo2ce of the other wozds, Juris forenſis ct, 
Wialſis precibus obtentum acquirenti non pfoderit x And to that 
We he cited the Caſe, 18 Eliz. Dyer 352. befoze cited. Aud 
Abed, Chat the Leaſe made by Queen Mary is utterly votd. 
Feauſe the firſt Leaſe of Recoꝛd is not recited. 2. If the 
Wall be god, the Queen ſhould accept a Surrender, where ſhe 
"dt of it; and ſo the Patent ſhould enure to diverſe Intents. 
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This Leaſe is made by general wozds ; that is, Df all the, 


n the Pariſh of St. Curberchs: Foz theſe general wozws = 
2 K K may 
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may be well ſatisfied with the Lands which the King hath n 
polleſſion; and theretoze they ſhall not extend to the Lang wt 
are now in Queſtion, of whtcy the Queen at the time of the Grant 
had but a Reverfion ; and firſt J conceive, That 
woꝛds without any reſtraint o2 limitation, will paſs nothing: 
if the King pardons all Demands, 02 S2ants Omnia tertas & x. 
nementa ſua 3 But, general woꝛds qualified with a reſtraint, wher 
the Limitations are effectual ; As, it the King Ozants Omnia e 
& tenementa ſua in D, which he hath by the Attainder of $4 
which were the poſſeſſions of luch difſolvedYonaſteries,ſuichEunes 
are god; And where the Cale is, That Quen Mary hath: 
Lands in poſſeſlion, of the annual value of 19 l. and other} 
there in Reverſion ofthe annual value of 6 1, and then ſhe Og 
Omnia tcrras & tenementa noſtra, — l. per annum. 
J conceive, That upon theſe wozds the Land in poſſeſſ n only 
palleth, becauſe that the ſaid general wozds may be aptly lake 
and ſatisfied with the Lands tn poſſeſſion, it no other Lands ai 
And J-agree, That this wozd (Noſtra) extends as well to-t 
Land in Reverſion, as to Lands in Poſſeſlion; but mal 
perty to Lands in Jolleſſion ; fo2 Land in Reverſion cant q; 
ſimpliciter Noſtra, but quodam modo tanquam terta revertem 
not to take the natural p2ofits of it; fo2 the Termo! bath ſuch 
perty, that he ſhall have an Action of Treſpafle, Quare ch 
fregit: But the intent and meaning of the Queen is ta be x 
dev, and that is the ſureſt way to have right intelligence M 
G2ants of the Ring; Foz here the Queen hath reſerved bu 
Rent, which is the pzoper and ancient Rent of the Lands np 
ſion; and if Lands in Reverſton ſhould alſo paſs, the 1 oj 
which was 6 1, per annum, then upon the whole Gn 
19 l. being reſerved, the Queen ſhould loſe 6 l. pere 
of her antient Rent which ſhould be contrary to the 
and meaning of the Aueen ; and the intent ok the Grant e 
in the Cale of a Subjec,ſhall direc the conſtruction of Gant 
9 H. 6. Br. Ozants 5 by Babington. A man grants Com 
his whole Lands, he ſhall not haue Common in his O2ehart 
dens, 82 Meadous, fo? ſuch was the meanitf of the Gan 
tiori in the Caſe of the King. Jt hath been argued, Chats 
mer Leaſe ought not to be recited, becauſe that after th&.l 
Leaſe made by King Henry the 8th, the Inheritance hat # 
ina Subjec, that is, the Biſhop of Bath and Wells; but 
is not ſo: Foꝛ if the King makes a Leaſe fo2 years, and, 
wards G2zants the Reverſion upon Condition, which after 
ken, and lo foundby Difice, by which the Reverfion ig ren 
the King ; Ik now the Ring will make a new Leaſe, he 
recite the fomer eſtate, notwithſtanding the mean grant 
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Reverſion, o2 elſe ſuch ſecond Leaſe is vold. Anather matter kuh | 
been Objected, wherefoze the foꝛmer Leaſe ought not to re 4 
and that is, becauſe it is determined by ſurrender in Lau, is 4 
that the new Leale takes ellen; Sir, the lame is not de kant 
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Lale is in being, as the Caſe betwirt Fulmerſton and 
uch 1 Mar. Plow. Com. 126. upon the Statute ot Monaſte⸗ 
31 H. 8. See the woꝛds of the Statute,whereof ano where: 
ay fate 02 Intereſt foꝛ years at the time of the mating of any 
Alete had his being 02 contmuance. And an Abbot made 
qleaſe ts one, who had a term fo2 years of a tozmer Gant, 
ach here be a Surrender, pet this Caſe is within the ſaid 
wire, and the ſaid fozmer Leale' ſhall be ſaid to have his being 
Fiume of the making of the ret Leaſe ; and the Surrender 
iin be aid ſo to pꝛecede the makiug of the Leaſe, but that the 
Leaſe ſhall be ſaid in Eſſe at the time of the making of 
er Leaſe, And in our Cale, it ſhall not be taken fo2 any 
Buder, fo2 then the Queen ſhall loſe 6 l. of her antient Rent 
Mevenue ; and alwayes when the Title of the King and of 
{Subject concurr , the Title of the King ſhall be pꝛeter⸗ 
43 E. 3. The King Lozd, Peſne, and Tenant; The 
wntpayes his Rent at the day to the Peine befoze Noon, and 
the ſame day befoze Might the Weſne dyeth, his Heir within 
ve king chall be paid the Rent again; koꝛ here the Title of 
and the Subject concurr together at one time, and in that 
ikit hall be pzeferred ; and ſo he p2ayed Judgment fo2 the 
ant. And afterwards at another day the Juſtices declared 
opinions, and by Wray, .Chtief Juſtice, Te all agree, 
the firſt Leaſe- ought to be recited ; and the reaſon which 
1 urged againſt that point, hath reduced us to be of that 
Mon; ſcil. That the ſecond Leaſe was made to the firſt Pa⸗ 
Wand the King doth not make the recital ; but the party ought 
In the King of all fozmer Eſtates of the ſaid Lands; and 
might well do, fo2 he is well knowing of them;and although 
ihe Reverſion after the firſt Leaſe made hath been conveyed 
Stubject, the ſame is not material here, fozalmuch as the ſe- 
late is made to him who had the firſt Eſtate, and might 
whether the firſt Eſtate were determined oꝛ not; Alſo by the 
baſe, the King is in Statu quo prius. Gawdy Juſtice, al- 
that the fozmer Terme be dꝛowned by the taking of the ſe- 
Leaſe; pet it was in being at the time ofthe taking of it, as 
Wlded by Bromlcy, in the Caſe of Fulmei ſton and Steward, 
Ntermined by the ſecond Leaſe, and yet it was in being at 
me of the making of it. Fenner, Juſtice, to the lame intent; 
Wa Juſtice, It the Gzant of the Queen ſhall enure to two in. 
then the Quan ſhould loſe 6 l. per annum of her ancient 
ue. It was agr@d by all the Juſtices, That the general 
nas much as they are reſtrained to a certainty would paſs 
ng ſi cætera eſſent paria; Contrary, if they had remained in 
*Mtralty ; and afterwards Judgment was given: Quod que- 
mil Capiat per Billam. 
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Man zo Eliz. made a F eoffment in Fee to the uſe in 
elt koꝛ lite, and atterwards to the uſe of his Son a 
Heirs ; The Father and the Feoffees befoze iſſue taz mz 
Deed, granted and enfeoffeed J. S. and his Heirs,1 0 
tice of the firſt uſe ; The Tenant fo? life hath iſle, and dne 
iſſue entreth. Glanvil,the uſe limitted to the fir fon is den 
fo2 without regreſs of the Feoffeeg it cannot riſe; and it i 
by their Livery. . See the Cale in Plowden 349; ati 
vouched the Caſe vt the Earl ol Kent, where by the Reloaly 
ſurviving Feoffee, a Shiping⸗Ule was deſtroped, and cou 
after be revived. Harris, the uſe may riſe, without encelogh 
Feoffees ; and he put a viſference between anuſe creatent 
the Statute, anda uſe created afterwards; fo2 in the 
they ought ta enter; and if they be dilabled by am A; agt6ae 
Cale between Gaſcoign and the Earl of Kent, it half nee 
but in the latter Caſe, the whole authozity and vonfidenee 
Statute taken ont of the Feoffee, and the eontingent un 
riſe without ald ort the Feoffees, by the operation ot the La 
there the Land is bound to the Uſes, and 1 hem: 
upon a Reto in a Warrantia Charta, tht of the K 
dant is bounden pro loco, & rempote; and atcoꝛding to the 
mon experterce in Conveyances fox payment of the Kings D 
as in the Caſe between Brocter and Dennis, The Debtozif 
King makes a Feoffinent in Fee unto the uſe of himſelf a 
Heirs, untill he tnakes defautt of ſuch a payment to the Mums 
ſuch a day, and upon default to the uſe of the Queen and her he 
Cowper, There needs no Entry of the Feoffees; and he! 
difference put befoze by Harris, betwirt a (fe treated before, 
a Ale created after the Statute ; and now the Feoffees jw 
not any power to revive oꝛ to ſtand ſeifed to ſuch Ales, but 1 
ly as Inſtruments to convey the Uſes. Fo2 the Uſe is n 
upon the Livery, and is transferred by the Statute, ite um 
to whom the Uſe is limited be capable of it at the time ol am 
tation ; but it not, the Law pꝛeſerdes it untill, and it cams 
any means pꝛevented; and he cited the Caſe, 30 H. 8. N 
ments to Ales 50; and there is à great difference beten Kun 
limited befoze and after the Statute : Foz now after the um 
the Feolfees by reaſon of their ſeiſin cannot be vouchen; in 
have not ſuch a Seiſin, whereof they may make a Feoummy 
he put the Cale between Chenie and Sera Chenie | re 
to Oxenbridge fo 50 pears, and afterwards enfeoffed Ommen 
to the uſe of Chenic himſelf, and his CUife fo2 their libes um do 
vers remainders over; And it was adjudgen in the vw 
Wards, That by the Feoffment the Term is not ertind; Was 
put the Cale of the Lozd Pagett, adjudged in the 7 — 
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The Serjeant's 2 
Cale; 


;feofment was made to the uſe of the Feoffeefoz life, the Re- 

to him whom the Feoffoz ſhould name at his death in Fee; 
age Frottee and Feoffees ſoz gad Conſideration levy a Fine 
ranger, and afterwarys the Feoffoz nameth, and dyeth 
ety named by the Feoifo2 ſhall habe the Land, notwithftait- 

he. Fine, cc. Beamount, the contingent uſe is here titterly 

er by the Feotfment atozeſaty ; and it appeareth by the pꝛe⸗ 
et the Statute of 27 H. 8. of Uſes, That the motives of 
r ud not favour Uſes ; but it was their meaning utterly 
them ont: And if contingent Uſes,whichare not, noz can be 
ped by the Statute,ſhould ſtand in fozce ; the miſchieffhould 

tat no JPurchafo2 ſhould be ſecure of his Purchaſe, but ſhould 
tanger of a new boꝛn Uſe not known bekoꝛe. And he groun⸗ 
further Argument upon the reaſon of Manwood and Dyer, 
rea man makes Feoff.nent in Fee to the Uſe of himſelf and 
Wife which chall be, and afterwards he and his Feofftes, and 
it Remainder make a. Feoffment to divers other new Fe⸗ 
am to nem Ates, and afterwards he takes another Wife, 
wh: The ſaid Juſtices were of Optnton, That by the ſaty 
nent; the contingent Uſes were deſfroyed; Foz when the 
which the Feoitg's take, is taken away,which was the root 
dation of the Utes, and the bzanch and krult of the 
ee; it neceſſarilꝑ followeth, that they allo be taken away; 
becauſe the Feoffefs by their Livery, are barred fo2 to en- 

to re⸗continue the Eſtate would continue theſe Uſes, they 
gone and extinguiſhed. Yelverron, J conceive, that not- 
ding the Feoffment, that the Uſe ſhall riſe in his due time 

ig to the limitation of it, cc. 
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Enant in tail, and he in the Remainder in Fa joyn in a Sꝛant 

Ka Rent ⸗Charge in Fc, to the iſſue of Tenant in Tail a 

Aide the Statute of 27 Eliz. Df fraudulent Convepances ; 
vary the Tenant in tail, and he in the Remainder [ell 
end afterwards a Præcipe is bzought againſt Tenant 
oho voucheth him in the Remainder, who voucheth the 
a Couch, and fo a Recovery is had, and ſeiſin accozdings 
He tue in tail dyeth without ifſue, Tenant in tail dyeth, the 
Areineth foꝛ the Rent. Glanvil Ser jeant argued, That 

Rut of the Rent is altogether the grant of the Tenant in 

M that nothing paſſed from him in the Remainder ; and 

Sth enure as one entire Gant, and not as ſeveral Gzants * 
ee Tenant foz life; and he in the Reverſion joyn in a Leaſe; 
entre Leaſe, and the Leaſe of them both; and they ſhall 
f Mu in an action of Wait, But admit that here are + oY 
3 


. 


The Serjeants 
Cale, 
© Gzantss- yet the Eſtate out of which the Rent wag gr ; 
mung the Kent, ſhall continue alſo; And now the . comeg 
in the Poſt, and in the affirmation of the Cſtate of Tinant iu te; 
and the, Remander is utterly defeated and deſtroyed by the Kg. 
covery, ..and the Rent alwayes iſſueth out of the particular E 
and he cited, Littl. 125. Ik a Rent-Charge be Ran 
Land, aud the Tenant of the Land leaſeth the ſame f gle," 
afterwards the Rent is granted over ; now he who hath 
hold, ought to attozng ſcil. the Tenant fo2 life,fo2 a Rent-Chi 
lyeth alwayes upon the poſſeſſion; and if Tenant fo2 life ras 
ot a Rent-Charge, and afcerwards makes a Feoftmenti af 
the Rent ſhall continue untill the poſſeſſion be recontinneß 
Harris Ser jeant contrary, This Gant is the Gant of tt emb ah, 
ſal. ofthe Tenant as long he hath iſſue of his , 
wards it is the grant of him in the Remainder Where ang 
rives his Jntereſt from two, the one being a particular T 
the other a Recovero2,02 a Remainder in Fee ; the Dane tal 
each of them that which he may lawfully give, and no moꝛe an 
particular Eſtate being then ended, the Done ſhall be 
compted in by him in the Reverſion, ec. See E. 4.1. 
vouched the Caſe of the Lozd Mountjoy, The Land Me 
tok to wife a Moman Enheretrir, ſhe had iſſue, and ſo he w * 
tuled to be Tenant by the Curteſie, and acknowledged as 
and afterwards he and his wife le vyed a Fine, and dyed; £ 
Coniiſer ſhall hold the Land diſcharged of the Statute; ol 
the death ol the husband, the Conulee is in by the vife 155 . 
ſo paramount the charge. Aiſa he ſaid , That this. 
of the Rent by the Father to the ſon, is fraudulent, and ſoil 
intended ik the contrary be not ſhewed and averted. Am 
of late adjudged in the Court of Wards, TUhere a man 4 
to his ſon and heir foꝛ money, (and money in truth is pad) ye 
withſtanding it ſhall be intended fraudulent, unleſſe the cont 
be ſhewed and averred. | 
Hanham, Serjeant, This Gzant ſhall enure firſt as the 
of Tenant in tail; and after the death or the Tenant in all! 
out Jilue, it ſhall be the Gꝛant of him in the Remainder. £ 
this purpoſe, he put Newdegate's Caſe, 7 Eliz. Dyer, 234+, 
fo2 life, and he in the Reverſion, Leaſe fo2 years by I 
That during the life of Leſſa foz life, is his Demile only, @ 
Confirmation of him in the Reverſion; but after the de: — 
Leſſee fo2 life, it is the Leaſe and Demiſe of him in the l 
and he ſhall have an Action of Maſte ex dimiſſione ſua pi 
without ſhewing the ſpeciall matter in the Count. Andi! 
in tail granteth a Rent in Fee, and he in the R 77 
the Gzant, it is gad. Sec Lit. 12 1. And he ſaid, ehre coy 
vero? is in the Per; fo2 it was holden in Winter's 2 
a man makes a Leaſe fo2 years, rendꝛing Rent, with cia uſ of 
Entry „and afterwards ſuffcreth a Common Recovery» SY 


— — — — —ů— — — 
— —— — — — — — — —— —-t — — — — — 
— — 


The Scrjcant's 255 
Caſe, 8 _ 


jaRecover02 is an Aſſignee within n the Statute of 32 H. 8. to 
of a Condition; and Recovertes are now common 
ances; And if Tenant ko life be the Remainder over in 
,n Tenant fo2 life grants u Rent Charge, and afterwards 
1 , and the Lo2d recovereth tn a Ccſſavit, he ſhall hold the 
d. And as to the Colluſion, it is not ſhewed in the 
What the Gꝛant was made by Colſſufion fo2 ik the Col- 
alenot apparant, the J uſtices,without averment of itzate not 
qo take Notice of it. 
(ywpcr Serjeant, Pere are two ſeverall G2ants, and one 
tire in the letter, may entire as ſeveral'G:ants. -'As/ if 
nantes in Common grant a Rent of 10 8, here are ſeve- 
ts, and be ſhall have ſeverall Nents of 10 8. And if A. 
ith B. of Black-Acre, ànd C. difleiſerh B. ot White-Acre, 
words by one Deed Releaſeth to A. and C, the ſame ſhail 
i ſeveratl Releaſes upon their leveral poſſeſſions. And he 
| i nt relied much upon the Colluſton, and this Gꝛant 
al wo the Juſtices to be fraudulent; fo2 it was made 
the Recovery wis 2 21 Eliz: and in 27 Eliz. came , 
um un, Derjearit, This Gzant ſhall enure as ſeveral Gꝛants; 
Cant of Tenant in tail, and afterwards as of him in the 


an: Two Joynt-Tenants Enfants make a Feoitment, 
ſhall have ſeveral Wits of Dum fuir-infra ætatem, as upon 
[fcoffments. 19 H. 6. 43. Two Coparecners take Duſ- 
who diſcontinue, and dye; their Wives ſhall ;ave ſeveral 
Ci in vita: and pet the Diltontinuance was joynt. Aud 
14. If 3. Coparceners — 2 upon partition one ot 425 


1. ir po hers a Rent of deeds et annum fo eijuaſity 
that Nene cal be in the natu oof Coparc nero, and 
0 = and Mali not xo to the Survivour but by belcent. 
3. 50. Afo admit that it is the Corifirmation of him in 
minder, vet after the death ol the Tenant in tait without 
dun wits betome the Sa 0 in the Kemalnder. . 
1 1 joſe, he cited New als? + Eliz. Dyer, 125 
But poſfro,” that it be the ſole Grant of the Cena ii „ 
Nut any Covin appatant; foꝛ Covin upparant ought to 
ed and pꝛoved; otherwiſe the Judges of our Lats eniot 
lpon it: they cannot judge upon Pobabilities, as the 
the Civil Law do; fo2 ſo they ſhould many kime g min 

Ace in ae ace of Futter: ? Jud, har the ſaine is not C 

1 4 715 be mude to his ſo, he vouched 19 Kl. 
FE. 16 here uch a Feoffinent to re-enfeoite the 
7a vhen he cometh of full age, is not in it ſelf Co- 
| ought 0 pte lly averred. And he cited al 
eford 24015 3 Elz. 5 585. And ulſo he cited 17 Elie. 
15 upon the Statute o 7 H. 8. of Monaſtcries,: hire 


aPovilo, . Foraſmuch as 1 of the Chief — 4 
uc 


— 4 


Brokesby and Wickham's 5 
Caſe; 


—— 
— 


ſuch R Religious Houſes have lately fraudulently and craftil 
Leaſes, Sc. to the great decay and diminution of their houſes, 
all ſuch Leaſes, &c. made within one year before the making: 
Act, ſhall be void, & c. And alſo there is a P2oviſo, Tha 6. 
perſons as have Leaſes whereupon the old Rent is reſerved, * 
enjoy their Leaſes, & c. The Cale was, That an abet my 
Leate fo2 60 years, 47 dayes betoze the making of the 
| upon which the Ancient Rent was not reſerved: Jt wag 
K there, That although the Leaſe was within the wozdg of the 
tute, becauſe made within the year) yet it ſhall not be 
Covinous, without on expꝛeſſe averment of it; fox it my y 4 
was made bona fide. See Librum. W 
Yelverton, Serjeant, This is a joynt Gzant ; but 
charge the ſeveral Eſtates when they come into pal I 
he put this Cafe, Ceſtuy que Uſe, and the Feoſtees aft 
tutcof 1 R. z. and befoje. 27 H. 8. joyn in a grant of a} 
ſhall enure as ſeveral Outs in ww of their ſeveral aut 
ſcil. one by the Statute of 1 R and the other by {#0 
Lam. And as tothe Covin, he — That it is Co 
* parant, and needed not to be averred ; and that appearethby 
ſuffering of the Common Recovery, 


— — 


Hill. 32 Eli. In the Common Pleas; 


CCCKXE. MEL and Fickham's Cale, 


a vn; / b> 

3 ro 7 

7” ee e Bonner bolby in F ab 

5. G6 e D anno? S | £e, te 
appendant ; and, the Church being full, ——_ Hut 
Brokesby and the Plaintiff his two ſons, the next aua r 
ſaid Church; Afterwards the Church betame vn 
by Deed releaſed all his right, eſtate, and 1 
had of and in the Advowſon of the Churs 
Avoidance. Bartholomew. ſole 4 and yy. 
did Diſturb him. The Bithop pleaded, That he claymed 
but as Oꝛdinary. Wickham pleaded a Leaſe made at 0 
with the appurtenances, by the ſaid Bartholomew, tü dt! 
oz years, befoze the Gant made, ur ſu pra, tu Pine ” | 
tholomewy; which Starkey pzeſented. him; Upon which ty 
at Iſue, and found fo2 the Plaintiff, That the & 
the Leaſe, It was holden by the-Coutt, eiae 5 
meerly void, fo2 here was not any Intereſt tobe k 
power to preſent, and an Authozlep annered to the Þ erid 
afterwards by the Award of the Tarek; the ay y 
FÞI Eis. Dyer, 253. th Ken 15 | 


: : # 4 4 . 34 v 
s £ % % X . 
- 


Wonuwerd and B s 8 
— 
Calc. 


—— — 
— — —⅞ 


_ —_— ” 


Hill. 32 El:z, In the Kings Bench. 
CCC X LI. woodward and Baggs Calc. 


17 0odward Libelled in the Spiritual Court againſt Bagge 9,4: /5 
and Nelſon, fo2 Tythes of certain Lands called Chriiten 207, 29 
Che Defendant ſued a Pꝛohibition, and ſurmiſed, That 3 s. 
reriman was (eiled of the (aid Land; and in Conſideration of „, 10 
him paid to the ſaid Parſon, Jt was agreed betwirt them, ; 
the laid Pretiman and his Aﬀſigns ſhould be diſcharged of 
es of the Land, during his life, and afterwards the ſaid 
nun leaſed the ſame to the Defendants: upon which, a pro- 
in was granted. | | 
Mit was holden, That the party need not to make p2oof there: 
hin 6. moneths, fo? it is not within the Statute, becauſe a 
poſition with the ſame Parſon: But nom a Conſultation 
Iganted, becauſe the Agreement ts ſhewed, but no Oeed of 
wich cannot be any diſcharge : But if it had been fo2 a time; 
mia vice, it had been giod; but fo? lite, not. Aſſo it is not 
elle grant of the Tythes, but only a Covenant and Agree- 
that he ſhall be diſcharged z, upon which he may have an 
of Covenant, but not Prohibition. 
vas ſaid on the other ſide, That although without Deed, 
cannot paſſe in point of Intereſt; yet by way of dilcharge 


wok, It was holden betwirt Pendleton and Green, That 
ch wozds of Covenant and Agreement, the party ſhould hold 
Wd diſcharged of Tythes ; which was denyed. Foz if the 
te of a Rent-Charge will grant it to the Tenant of the 
be ſame without Oced is not god. And there was very 
a Caſe between Weſtbede and Pepper, CUhere it was 
betwirt the Parſon and one of his JPariſh, That fo2 20 8. 
the year, the Pariſhioner ſhould be diſcharged of Tythes 
wears, if he ſa long lived. And it was holder; That no Pro- 
Would [ye upon it; à fortiori,where the Eſtate ts fo? life. 
wy, In the Cale of grant of Tythes fo2 lite, a Deed is 
, but here it is not, but a Contract fo2 money, #c. Sce 
16.43. | | 
ay, Tf it had been fo2 years; it had been ned enough; but 
wot any Contract, bit only a diſcharge fo life; which cannot 
mg bis like, without Deed, And afterwards, the Recozd 
; which was, That Concordatum et aggreatum fuir I- 
e parties pro omnibus decimis during the tame, that the 
UW _be Parſon, and the other Occupier of the ſaid Land, 
In Conſideration of 5 l. the ſafo Pretiman and His Signs 
old the ſain Land diſchargrd of Tythes. | 
The ſame is no Contract, but a J2om ſe, fo2 he doth 


any Tythes. Afterwards a Conſultation was awarded: 
LI Mich. 


Sande, ſox and Hau'y The Dean and Chapter of 
Caſe. 3 Windſors Caſe. 


——. — 


— 


—— 


Mich. 32 Eliz. In the Common Pleas. 


CCCxLII. Sander ſon and Ekins's Cale. 


his Law; and at the day being ready to wage his Lan 
Court eranuned hin: And upon examinatton it appeared, 
the Plaintiff and Oefendant were recipꝛocally endebted the wy 
to the other; And upon Conterence betwirt them befoce the aum 
bzought, there was an Accoꝛd betwixt them, That the Pian 
ſhould give ts the Defendant ſuch a ſum, (which he had done) 
that the one ſhould go quit againſt the other. And it was thei 
Opinion of the whole Court, That upon that matter the Den 
_ could not wage his Law; fo2 a debt cannot be ertinguihe 

v W020. E 


N Dt upon a Loan by Sanderſon againit Ekins, who * 
That 


-n 
* Hits 


Mich. 32 Eliz, In the Exchequer, 


CCCXLII. The Dean and Chapter of windfars Cale... 


ee, 146 Þ this Caſe, it was moved, If he, whohathaReaay ings 
pꝛiate, and by the Statute of 26 H. 8. is to pay ant 
Rent fo2 the ſame in the name of a Tenth, and thereby is dil: 
ged al all Firſt-fruits and Tenths, ſhall have the Piviledg oft 
Exchequer ; £02 he is to pay the fame ſum yearly, | 
Aud it was the Opinion of the Barons, That he Could not; 
Foz ſo every one who is ts pay any Tenths oꝛ Firſt-fruits, hay 
dzaw other who have ſued him into the Exchequer : Aud'0 
Controverſies concerning Tythes and Parſonages an 
> -—— pans which ſhould be a great p2ezudice to the Spun 
But Egerton, Sollicitoz, vouched a Caſe, viz. Conters's/Wh 
The King gave a Parſonage to a P2i02y in Frankalmoign, W 
Tythes thereof being withdzawn, The Jzioz impleaded hin 
withdzew the Tythes in the Exchequer ; And it was Jones 
the P2io2 ſhould have the Pꝛiviledg, foꝛ the King is enDangeve 
lofc his Patronage, o2 cather his Founderſhip if the Rau 


Gem, Baron, The Kings Tenant in Chief, d be uhe f 
Firft-fruits, oz he who holds of the Queen in Fer Farm 
Have in ſuch reſpen the Pziviledg here. 


Sledd's N Sir Walter Water's 1 
Caſc. 


— —— 


— 
— 


— 


Mich. 32 Flix. In the Kings Bench. 


CUCUXLEV; eie. 
Ld of Great Melton in the County of Oxon, was afſeſſey 24 /45 
(07 S. fo2 a Fifteenth : And upon retuſal to pay the ſame, the 
2 diſtratned the Beaſts of Sledd, and ſold them. There⸗ 
gedd bzought Trelſpaile againſt him in the Kings-Bench, 
the Collectoꝛ exhibited a Bill againſt Sledd ; Who ſhewed 
Counſell, That the Statute of 29 Eli: . which enacted this 
uch, P2ovides, That the ſaid Fifteenth ſhall be levied of 
pmoveable Gods, Chattels, and, other things uluall to ſuch 
Wenths and Tenths, to be Contributozy and chargeable, And 
wa further, That his Beaſts diſtrained tucrunt tempore diſtri- 
upon the Olebe⸗Land of a Parſonage peeſentative;which he 
an Leaſe; which Glebe-Land is not chargeable uſuaily to Fif- 
mths granted by the Tempozalty, no2 the Cattel upon it. It 
wthe Opinion of the Juſtices, That although the Parſon him: 
hall pay Tenths to the King. Pet the Lay-Fermo? ſhall pay 
ſſrenths, and his Cattel are diſtrainable fo2 the fame upon the 
We-Lands of the Parſonage. And theretoze it was awarded, 
kit the Oiſtrefle and the Sale were lawful, 


Paſch. 3 2. Eliz, In the Exchequer, 
CCCXLY. Sir Valter Wa ter's Cale, 


vas moved in this Caſe, That if one hath a Judgment in 7 2 * 
debt, and upon the ſame within the pear ſueth fozth a Capias 4” h 4 
Waisfaciendum, although that he doth not pꝛoſecute it by the 
of 2. 02 3. years ; yet when he plealeth he may pꝛoceed upon 
hall not be put to a Scire facias. And cf that Opinion was 
Menwood, J grant, That if one hath ſued fozth a Wait of 
ation, and the ſame be continued by, V icecomes non miſit Bre- 
M2. 02 3. years ; pet the Plaintiff may pꝛoceed upon it, and 
Not be put to a Scire facias : but if ſuch a Wait be ſued forth, 
t continued, but diſcontinued by a year and a day, he hail 
hittoa Scirefacias ; f02 it is the negligence of the Plaintiff of 
Kantinuing it ; which within the year and day he may do with- 
6 ofthe Court; but not after the year by any Oꝛder of the 
Nee 


Evans Godfrey, and Arnold's 5 3 Cheney's Cale, 
Caſe. 


—— —— — ä — 


Hott 59 }, 


— — 


Mich. 32 Eliz. In the Kings Bench. 


= WD DW \ 


CCCXLVI. Evans Godfrey, and Arnold's Caſe; 


be Caſe was, Evans and Godfrey were bail fox one keny, 
at the ſuit of Allice Arnold, Kemp was condemned, an 
Capias ad ſatisfaciend. awarded againſt the Sureties: By whic 
proceſs, Godfrey was taken; and he ſuggeſted ts the Pau 
That Evans the other bail was ſufficient to ſatisſie him, but 
he himſelf was not ſufficient, but utterly unable to do it, Up 
which ſurmile, the Plaintiff was content, that Godfrey 
at liberty, ſo as he did pꝛocure Evans to be arreſted ; who diþit 
accoꝛdingly. And now Evans, being arreſted, ſued an A 
Querela upon that Eſcape of Godfrey; and they were at N 
on the Eſcape, And afterwards, Jt was eſpied, That the Venice 
facias was to ſummon 12. in Actione Tranſgreſſionis ſuper Cam 
whereas it ſhould be, in Audita Qyerela. It was (aid by Kemp, 
Secondary, That the Venire facias upon every Daiginal Qt i 
this Court (as this Audita Querela is) ought to contain in itthe 
Tlie : But when the ſuit is upon a Bill, then the wozds are, al 
recognoſcend. in Actione Tranſgreſſionis ſuper Calum. Wilts 
wards, by the Advice of the Court, a Jurour was withdzawny 
Aſſent, and lo the matter was ſtayed, - | 


Mich. 32 Eliz. In the Exchequer. i 
CCCXLVII. Cheney's Cale. 


\ TOte, by the Barons in this Caſe, It Rent-Coz1 be team 
upon a Leale fo years, and it is behind fo2 2. 02 3- 
That the Leſſoꝛ may have Debt foꝛ the Cozn, and ſhall make is 
Declaration of ſo much Coꝛn, and the ſame ſhall be in the Dan 
but yet he ſhall not have Judgment to have Copn, but (0 ml 
money * the Con was woꝛth every ſeverall year being 
counte ” 
Clark, Baron, doubted, It he ſhould recover the pick R 
Con, as Cozn was at the time of the Contract, 02 acm 1 |] 
the pꝛice which it was at the time when it was payable; & B*W 
was at the time of the Action bꝛought. \ | 
Manwood, The Law is clear, That the Leſſee hall py n e 
ing to the pzice which was at the time of the payment and de 
limited by the Leaſe. | | 
Clark, A. is bound to deliver to the Obligee 10 Bulls . 
Wheat , and no place is limited where the payment R. 
made; the Dbligoz is not bounden to ſeek the other rt 


"dag 


— 


8 
i 


— ͤ— — — 


— 
— 


Philip Fines and the 8 
Dacres's Cale. 


— — —— — 


r — 


— — — 


. 


eſvever, as in caſe of payment of money; Foz the impoz- 


qileneſs of it thall ercute him. Which Manwood gran: 


me 


Mich. 32 El:z, In the Exchequer, 


CCCXLVIII. Philip Fines and the Lord Dacres's Caſe; 


The Caſe Cas, Tenant in tail of Lands, the Remainder in gebe, gy 


A 


. # 


115 


Chief, levied a Fine without the Kings Licence: And, If the 


ants of the Loꝛd Dacres ſhould be chargeable by the Fine, 


far 


the Cale was, that the Lozd Dacres was Tenant in tail, the 
under in tail to Philip Fines,) was the Queſfion? Jt was 
by the Barons, That the Tenants ſhould be difcharged : 
it was holden, That if the Conuſoz had any other Land with: 
land, the Fine might be levied thereof. But the Queſtion 


ai I the Tenants ſhall be put to plead in diſcharge of that 
mn; i would be a great charge; 02 ſhould be diſcharged without 


tm 
* 


1 


nant in tail in 


becauſe it * by Recopd, that he who aliened, was but 
| emainder ; Fo2 there was an Dffice of it which 
pleaded by another in another cauſe. It was ſaid, Where 


matter appeareth of Recozd, as by Office, Livery, æc. there 
ut to plead ſuch matter in diſcharge, becauſe the pleading of 
Flame is to no other purpoſe but to ſatigſie the Court by a Re- 


that the matter is ſo as the party in his diſcharge hath alled⸗ 
And therefoze, In this Caſe, the Barons gave Onder, 


kt the Proceſs againſt the Tenants of the Loꝛd Dacres ſhould 


iſſharged, 


CCCXLIX. Hill. 32 Elis. In the Court of Wards, 


e Caſe was, A. gave Land to B. in tail, rendzing Rent; B. 
uereda Common Recovery with voucher unto the uſe of a 

jet and his heirs; Jt was the Opinion of ſome, That the 
Rtemained. And it was reſembled to Littleton's Caſe, 231, 


Lom, Yeſne, and Tenant ; The Lozd purchaſeth the Te- 


Yom the Menalty is erting ; yet he who was the Melne 
"me the ſurpluſage of the Rent ofthe Lozd now Tenant of 
ld ag a Rent diftrainable of common right. 

Mit was ſaid by Heskith, late Attoꝛney of the Court of Wards, 


t was lately the Cafe of the Loꝛd De la Ware, That in ſuch 


lutwithſtanding ſuch Common Recovery, the Oono2 ſhould 


tf Rent, although that his Reverſion was gone. 
Mt Cook was of Opinion, That the Rent was gone; Fo? the 
Ws incident to the Reberſion, and there is not any queſtion 
int the Reverſion is gone. 


Aich. 


ut 24) 


202 


— — — — 


Gardiner and the Hundrod: " H. nbleden and Hans- 
of Read! ns Calc, be den 5 > Calc, 


—_ — — 


PA VL 
; AN, 106 


3 90. 168 
1A Lp, 58, 


Adich. 32 Eliz. In the Common Pleas, 
CCCL. Gardiner and the Hundred of Readings Cale, 


Ndrew Gardiner bzought an Action upon the Statute 
. Winton of Hue and Cry, agatinft the Jnhabitants of 
Dund2ed of Reading in the County of Berks; and declared of x 
Kobbery committed by perſons unknown on his houle: 
the clear Opinion of the whole Court, That the Action 
lye; Fo2 that this Offence is not pzoperly a Robbery intet 
the ſaid Statute to be pur lued, but rather a Burglary : Any 
berics, committed in the Pigh-way only, are relieved with 
Statute. And by Andcrion, Every man ts bounden to gui 


- Houſe at his perill fo2 his own l[afety. 


CCCLI. Mich. 32 Elix. In the Common Pleas. 
| 1 
Na Replevin, The Defendant made Canuſans as L 7 
Greves and Rockwood, and ſaid, That one A. was ſeiled "ad 
6 Eliz. enfeoffed certain perſons in Fee, ta the ule of his. 
Till : By which he willed, That his Feoffees ſhould & al ; 
of the laid Lands, untill Greves had levied of the a 
lool: And agaunſt this Conulans, It was Dbzected, C 
is no Deviſe; #62 A. at the time of the Devile had not any! a | 
fees. But the Exception was diſallowed by the Court. Andt 
cited the Caſe, 15 Eliz. Dyer, 323. Lingen s Caſe, A. made 
Feoffinent in Fee to his ule; and afterwards deviſed, That 
Feoffees ſhauld be ſeiled to the uſe of his Daughter; that the lame 
was a god Devile of the Land, Sce 29 H. 8. Br. tit, Dewiſe, 48. 


Mich. 32 Elig. In the Common Pleas, [ 


CCCLII. Hanbleden and Hambledes's Caſe, 5 , 
1 
Ote; The Cale of Hambleden and Hambleden, Fas WW 
cipal Cale, ſce Mich, 31 Eliz, Leon. 166. Lib. 1.) U 
Term Adjudged, upon the Dev;ſe, That the Surbidour! 
each other's $ helr. It was holden, That all the ſurviving! 
are Joynt-Tcnants - and although this word (Survivour) 15 
the ſingular niunber; pet in ſenſe, upon the whole matter it ya 
be talen, and conſtrued, as fo2 the plural number; 1 | 
be each other's heir) i. e. each Survivour, i.e. every Sur 
i. e. All the Survivozs : and they, in this caſe, The . 
the Defendant being Joynt-Tenants, cannot mamtaum an 
ol Trelpaſle one againſt the other. 


Mid 


— — —  —— — 
— AO <2 —— —— — — — — 


Leverett and Townſend s 
Cate. 


— 
— 
— 
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CCCLIII. Aich. 32 Elix. In the Common Plcas. 


y the Statute of 32 H. 8. cap. 37. The Executoꝛs of a 

$2antee of a Rent Charge, may diſtrain fo2 the Arreatages 
{ihe ſaid Rent in the life of the Teftatoz, ſo long as the Land 
und doth continue in the leiſm, o2 poſſeſſion, of the Tenant in 
metre, who ought innnediately to have pard the ſaid Rent; o; 
lein of any other perion oꝛ perſons clayming the ſaid Lands 
g/d from the ſaid Tenant by purchaſe, guift, o2 diſcent, 
I manner as the Teſtatoꝛ might oꝛ ought to have done in his 


daz nom moved, It A. grant a Bent⸗ charge to B; the Rent 

: B. dyeth; A. enfeoffeth C. in Fre, who divers years 
#enfeoffeth D. who divers years after enfeoffeth E: It was 
ahn this Caſe by Walmeſley, Periam, and Windham, Juſti- 
Mat E. ſhould be chargeable with the Arrearages to the 


leon, Chief Juſtice, held the contrary, But they all 

Chat the Lozdby Eſcheat, Tenant in Dower « by the 

ze, ould not be chargeable ; foz they did not claim by the 
my; but alto by the Law, 


bi : 


Trin. 32 Eliz. In the Kings Bench. 


| CCCLIV. LZeverett and Tumnſend's Caſe. 

u Aon upon the Caſe, fo2 diſturbing him of his Common: . "7p 
Plaintiff declared, That he was ſeiſed in Fee of a Melt 
and certain Lands; And that he and all thoſe whoſe Eftate 
kh, have Common of Paſture m 16 Acresof Lands called 
mn the time that the Coꝛn is reaped,untill it be ſowen again: 

us Common of Paſture in Land called K. omni tempore 

n eppendant to the ſaid Beſſuage and Land; and that the 
«nant had plotven the ſaid Lands and ſo difturbed him of his 
Ws moved mapa Judgment, That it appeareth here, 
SePlaintfff was ſeiſed in Fee; and ſo he ought to have an 
=, Wd not an Action upon the Caſe. - 
Ut the Exception was dilallotued by the Court. Vide inde; 2. 7* 
4 * 8 Eliz. Dyer, 2 50. 11 R. 2. Tit. Action upon the 

Foy 


Mich. 


33 5*ä«„ » 
2 


The Chamberlain of Lands} CN ring 
Cale, 
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Mich. 33 Eliz. In the Kings Bench, 


CCCLIV. The Chamberlain of Londons Cale," * 


D E Chamberlain of London bycught an Action ot᷑ Debt inthe 
Mapoꝛzs Court in Guild-hall , grounded upon an Un of 

Common Council. Sck C. 5. Part, Che. matter was tend 
into the Kings Bench by Corpus cum cauſa: Fleetwood, N 
of London, p2aped a Procedendo. It was Objeged, That 
of London could not make Oꝛdinances to bind the Subeg 
an Act of Parliament. To which, Jt was ſaid by Fleerwood, Thi 
the Cuſtom of the City is, That the Mapoz and Aldermen, 
four perſons choſen out of each ard by the Communalty, ma 
make Oꝛdinances, which they call Acts of Common Council, a 
they hall bind every Citizen and Framan, and all their Caſta 
are confirmed by Act of Parliament; and by Magna Chars ae 
hath been confirmed 52 times; and alſo by the Statuteof N 
Foz that Ring ſeiſed their Liberties, anddzove them to pay! 
the Redemption of them 100000 Marks, and then the (ain kig 
confirmed them unto them fo ever; and therefoze this HM 
being made acco2ding to our Cuſtom, ought not to be impea 
As in Caſe of matters of the Fozreft, It one be puniſhed koꝛ a 
ding againſt an Oꝛdinance made fo2 the governingok the Alan 
the Foꝛreſt; you cannot remove the matter befoze you. 80 
the Law called Lex Idumæa, concerning Rivers and Filbing, it 
which are divers Oꝛdinances, Chat none ſhall kill Salmons at certain 
Seaſons of the year, and ſo of other Fiſhes: It one be pn 
by fo2ce of ſuch Law, he ſhall not be relieved here; fo2 the 
the Land hath alwayes allowed ſuch particular Cuſtoms, 
ſ& F. B. It two Merchants put their Stocks together, a 
Tratfique together, and the one dyeth: The Surbibon (avis 
have the whole Stock, as the Common Lawis, but the Eren 
of him that dyeth ſhall haue an Accompt againſ> the other; 
chat is per Legem mercatorlam. Cook, to the ſame intent, 
Act of Common Council is god, and accoꝛding to the Law, i 
of Common Right. There are divers Statutes made log een 
making of Cloth, and to take away the abuſes and deckt n 
making or it, and this Ia of Common Council is fo; the l 4 
cuting ofthe ſaid Statutes; and J conceive, there is a Am 
in making of Laws by a Cozpozation; A Cozpozation map mai m 
Act fo2 the better erecuting of any Law eſtablifhed at the Cane 
Law, but new Laws thep cannot make ; As thoſe of dcm 
have uſed tu haue Common in certain Lands, they cannot 08 


a By. Law, That ſich a one in ſuch a Town ſhall not habe 9 1 


Pendleton and Greens 8 


Calc. 


— — — — — — > — _ 


— I en es ey 


Px 


there; but that none ſhall ufe his Common, but at ſuch a 
nue; ſuch a By⸗Lau made, is god. Sce 15 H. 7. 21 H. 5. 40. 
eb E. 2. tit. Aſſiſe 413. A Con had Common of Turbary in a 
qurth, and divers of tye Inhabitants ol the Town had made 
7:mches in the laid Macſh; and ſome had not a full Foot of 
ſudin the Town, and ich per ons by their Trenches which they 
made there, ulen co carty Turffs out of the laid Barſh by 
wats, and ſeil them, unto the value of 20 Marks per annum, ta 
great pꝛivate pꝛotit, and to the great grievance of the others. 
{ywhich cauſe, It was p2ovided by common allent of the Free- 
ers of the Lozd of the ſaid Town, That ail the Trenches in 
{ai Yarſh ſhould be ſtopped, fo as from thence foꝛe no Turffs 
yarvied in Boats by the Trenches. And there it was holden, 
Chit if the greater part of the Commoners aſſent, the ſame ſhail 
the others who have not allented ; fo2 ubimajor pars, ibi to- 
m; Ind then, if ſuch Towns may make Laws; a fortiori, The 
{of London, Secondly, This Law is god by Cuſtom; foz they 
wenſed to make ſuch Acts and Oꝛdinances time out of mind, cc. 
mtheſe Cuſtoms are confirmed by Act of Parliament; and alſa 
may appoint a penalty, fo2 to what purpoſe otherwiſe ſhould 
maße an Act, Odcrunt peccare mali formidine pœnæ. Alſo this 
Inis maintainable ; foz an Amercement in a Court Baron, an 
wm of Debt lyeth. Gawdy, Juſtice, 44 E. 3. 19. every one 
eto aſſent. Wray, There the Oꝛdinance made was to charge / 284 
inheritance, but here it ft only to charge their Foods; where- 
whe aſſent of the greater part is ſufficient, And afterwards, 
kcedendo was granted. 


Mich. 33 Elix. In the Kings Bench. 


CC CLV. Pendleton and* Green's Caſe. 


Pendleton ſued Green in the Spiritual Court foꝛ Tythes, 2,.4 299 
go pleaded, That Pendleton was not lawful Jncumbent, , 9 4 
«Me Taylor; and that plea,thole of the Spiritual Court would 
Malou to the H ariſhioner to plead to the right of the Incumben⸗ 
5 ad thereupon he pꝛayed a Pꝛohibition, fo2 otherwiſe he ſhould 


Ace charged fo2 Tythes; and therefoze a Pzohivition was 


. 
— 
: = 


"#7 
— , —— 
N. 


Z 


make 
Com. 
men 


_— 


K newytt and Cope's IF Taylor and Fiſhey's 
Caſe. 85 . Cale, 
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Mich. 33 Eli. In the Kings Bench. 
aCCCLVII. Krewytt and Cope's Caſe. 


2 Be 28 bꝛought Ejectione Firme dgainſt Cope, and declares 
Quod, cum john Hopkins by his Indenture bearing dare 

20, of May, 32 Eliz. had et to him a ouſe and two Patd Kg 
containing 40 Acres of Land, Meadow and]Þaſture,apud Tythie: 
ham de Forccomb. in parochia de S. & c. upon Not 
ded, The Venire facias was de Tythingham de Forecomb, Ette 
tion was taken by Cook, That the Declaration had not apa 
tainty ; fo it is not ſhewed in certain, How much there was of 
Meadow, how much of Land, and how much of Paſtureztherewas 
contained in the laid two Pard⸗Land; and the Jury may find the 
Defendant guflty as to the Land only, but not to the ten 
Allo, he hath not ſhewed in the Declaration, hen the Leal was 
made; but only ſaith, That by Indenture bearing date the 20. 
May, & c. but doth not ſhew any day of delivery of the Jndenture 
fo2 then the Leafe takes effect. 


JW —2 


To which Exception, Jt was ſaid by the Court, That the de 
claration as to that was god enough, fo? it ſhall be intende i 
have bern delivered at the day of the date. N 
Another Exception was taken to the Uifite, Becauſe thattie ll 
Uiſne ought to be of the Pariſh, and not of Tythingham, & c. e 
11H. 7. 23, 24. Foꝛtible Entry in the Mannoꝛ of B. in B; tif 1 
Uiſne ſhall not be [of the Wanno? of B,] but [of B.] yo, 


Am 1959, 


Gawdy, Juſtice, Pou ſhall never have aUilne of the Pariſh; 
divers Towns may be in one Pariſh: but here the Uifness 
Tythingham, & c. ko; it map be that it is a Town. 

Cook, It is but a Ville Conus, from which a Uiſhe can 
come, 


Ath 


Mich. 33 Eliz, In the Kings Bench, 
CCCEVII. Taylor and Fiſher's Caſe. 


T Aylor bzought an Action of Treſpaſſe againſt Fiſhers W# 
tring into his houſe, and taking and carrying away 
goods. To which the Defendant pleaded, Thatzbefoze tif inn 
paſſe ſuppoſed, one A. was poſſeſſed of the laid Gods; and then 
gods being in the houſe of the ſaid Plainttff, the (aid A. — — 
to the Defendant; by koꝛte whereof he was polleſſed: Au n 
ſeſſed, came to the Plaintiff s houſe where, cc. And by nt nd. 
licence of the ÞPlaintiff's Elite, he entred into the lald hoult; W 


% 4 


Dowahall and Catesby 7 
Caſe. 


ic aucb away the ſaid gods, c. Upon which, there was a a Demur- 
u. Jt was holden, Chat the lame is no plea; fo2 there is no 
eur given to the JPlatntiff; and the licence given by the Mike, 
unt any matter fo the juſtifying. of the Entry. And as to the 
6409, the plea was holden god: Foz, if A. might ſell them being 
"the houſe of — and not in his own poſſeſſion, is ſcrupulous 
Lay-people. 
7 y, If the Sodds of the Defendant were in the houſe of the 
Jintitf with the knowledg of the Defendant, ft had perhaps been 
plea; but wt is not alledged here. 
2. 30 E. 3 In Treſpaſs fo2 bzeaking of his Pound, the 
Afnvant ſaid, Thai he came to the place where the Cattel were 
en, and there found the laintiff 's (Mike, to whom he of: 
pledges fo2 the Cattel impounded, ta make Amends accow- 
go reaſon, and p2ayed to have defiverance of the Cattell; and 
#Plaintiff's wite delivered them; without that, that he brake 
ound, c. And it was laid, That this want of Colour is but 
ater of fozm, which he ought to have alledged upon his Demur- 
i; 0 otherwiſe he ſhall not have advantage of it. 
Wray, Juſtice, The Defendantin his plea doth not meet with 
(Plaintiff; Theretoze the Plea is not god in ſubſtance, It was 
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baſch. 33 Elia. In the Common Pleas. 
CCCLIX. Downhall and Catesb)'s Caſe. 


1 Formedon by Downiall againſt Catesby, the parties were ae, 119 
Iſue ; And it was tryed by Niſi Prius. It was moved in 
kv, becauſe that ſome of the Jurours did eat and dꝛink befo2e 
44 gave their eric, That the Court would not receive 
ca, 
the Court lald, That we cannot do here; fo2 we do not 
wif your Inkoꝛmation be falſe o2 not; and that matter ought 
jibe been examined by the Juſtices of Niſi Prius, and they 
* certiſie us of it, and then we ſhall have gend cauſe to ſtay 
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Wd t was then laid there, That if any of the Jurours eat and 
Wk befo2e the Uerd & at their own Coſts, that the ſame doth 
take the Uerdict void: but otherwiſe, oh it be of the Colts of 
#Plantiff, o the Defendant. 
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Withrington and Dolabar 's 5 3 Lakes Calc, 


Caſe. 
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Mich) 33 Elia. In the Kings Bench; 


CCCLX. #m:ithrizgton and Dolabar's Cale; 


12 an Appeal of Murder by Withrington againſt Dolabari, of 
the death of her husband; The Defendant pleaded, Never a, 
coupled in lawful Matrimony: And pleaded over, Mot guilty, 
The Plaintiff replyed, Lawfully accoupled ; but did not 
_ to the Felony. Jt was moved, as a diſcontinuance of the 
w | | 7 . 
Wray, Ik the Defendant pleads matter tryable at the K 
mon-Law, and Over to the Felony, there the Plaintiff q 
reply to both; but where the firit matter is not tryable by. 
Common Law, there the ſame is not needfull, Quod cæteti Jul 


ciarii conceſſerant. 
AIlicb. 33 Elis. In the Kings Bench. 
CCCLXI. Lale's Caſe, 


Tephen Lakes, Commiſſary of the Biſhop of Canterbury, iy 
DAledee, Regifter; and R. Hunt Apparitoz, were ending 
Extoꝛtion, that they, colore officiorum ſuorum, had malitiole& 
cepted and received 11 8. 6 d. fo2 the Ablolution of om 
who was cxcommuntcated ; where they ought to have but 2 
6 d. 

And Exception was taken to this Indictment, becauſe that al 
their Offences are put together, ſcil. colore Officiorum ſuorum; 
whereas the particular Difence of every Offendoz ought to he ſye⸗ 
cially ſet down, but here they are confounded. Which ſee y the 
Statute of 25 E. 3.9. That Dzdinaries ſhall not be impei 
ſuch general Indictments, unleſſe they ſay, and put in certaß 

what thing, and of what, and in what manner the ſaid 2M 
rites have committed Extoztton, 22 

But that Erception was not allowed ; fo2 of that the 
grieved cannot have notice, fo2 they tek in groſſe, and | 
parted it betwirt them. | . 

Another Eeception was, Becauſe it is not chewed, What v 
their due Fee: And that was conceived to be a god cauleof G 
ception : And if no Fee be due, the ſame ought to appear in in. 
Jndictment. And afterwards the Opinion of the Conrt Wh 
That they ſhould be diſcharged, 


Doughty and an 
Caſe. 
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Hill. 33 Eli. In the Common Pleas. 
CCCLXII. Doughty and Pridea s Caſe. 


on upon the Caſe by Doughty againft Prideaux, fo2 theſe . 104 

N wods, Trou art a Wicked and perjured Fellow, and art 
n in the Court of Star- Chamber, as appeareth by an Exem- 

on here under the ſeal of this Court. Che Dctenvant ju⸗ 

becauſe of a Bill exhibited in the ſaid Court, by one Brooks, 
af the now Plaintiff, fo2 conſpiring with another to endict the 

Fooks of certain Felonies. And the Defendant now JÞlatn- 

his Anſwer ts the (aid Bill, denyed upon Oath the ſaid 
racy : And ſentence was given in the ſaid Court againſt 
bÞlaintiff, ubi revera ſuch a Conſpiracy was: The Plain⸗ 

eplicando, ſuid, That the ſald Brooks was Arraigned and TCon⸗ 
pon the ſaid Indictment, and p2ayed his Clergy. TUhere- 
itappeared, becauſe the laid Brooks was not Legitimo modo 

etatus, that the ſame could not be any Conſpiracy in the now 

il, to pꝛocure the ſaid Brooks to be Indicted. 

Walmeſley, and Periam, Juſtices, This Replication is not 
Fo? it may be that Brooks was acquitted, and yet the Plain. 
Conſpirc,upon which a Wait of Conſpiracy perhaps would 
but an Action upon the Caſe wi doubt: Fo2 the Re- 

doth not pzove, That the Plaintiff did not Conſpire, but 
the Plaintiff was not puniſhable fo2 fuch Conſpiracy, cc. 
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CCLXIII. Paſch. 33 Eliz, In the Common Pleas; 


've Caſe was; An Abbot leaſed Lands to thꝛee men fo2 80. 
years; and in the end of the ſaid Leaſe was a Clauſe, That 
dyed within the ſaid Term, that then the Leſſoꝛ might en⸗ 
Che poſſeſſions of the Abby came unto the King, who grant⸗ 
WReverſion to J. S. who made anew Leaſe thereofto J. D. 
1!1;years to begin after the expiration, determination, oꝛ ſur⸗ 
Mol the ſaid foꝛmer Leaſe. 
The 3. Leſſees dyed within the Term; It J. D. might now 
itbefoze J. S. hath Entred, was the Queſtion ? 
Wit was the Opinion of all the Juſtices, That he could not; 
Neis in the Eleck on of J. S. if he will take advantage of the 
tion, and defeat the Leaſe ; but that ought to be by Entry: 
Une can make ſich Entry but the Leſſo2 himſelf, oꝛ by his er 
Me: direcon, ac; 
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Bond and Bayle s 2 
Calc. 
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Paſch. 33 Elix. In the kings Bench. 
CCCLXIV. Bond and Bayle's Caſe, 


F447. : | - bzought a Scirc facias &gainſt Bayle's -Adminif Wy 
NEO FATS. one I. B. upon a Recovery againſt the Inteſtate in an ag 
ec of Debt. The Oekendant plcaded befo2e the ſain: Judgments, 
ven. The Teſtatoz acknowledged a Sratute-Staple wg, 
and that the fame was not paid in the life⸗time of the Juen 
102 ever after, and that they had not gods of the Jnteſtate, 
their hands above to pay the ſaid Statute. Upon which, its 
Demurred in Law. ; (5200 
Crook argued, That the Barr was not god; fo2 here m en 
cution upon the Statute is pleaded ; and then the Jud 
the Statute being things ot as high nature, that of which Exe 
tien is firſt fied, hail be firſt ſatigficd : And if this Action had ben 
bzought upon the Obligation, the Plea had not been gun: 4 
although that Brian ſaity, 21 E. 4. That Recogntzances ſha 
paid by Exccutoꝛs befoze Obligations; pet that is to be item 
when a Scire facias is to be ſued upon it: otherwile not, ke 
12 E. 3. Fitz. tit. Execution, 73. In d Scire facias upon g 0 
ment in Debt given againſt the Teſtatoꝛ; Enqulrp was, Wi 
Eds the Exctutoꝛs had at the day of the Garniſhment. Aſs 
ſaid, It was moved, 20 Eliz. by Anderſon, in this Court | 
Debt upon an Obligation againſt an Executoꝛ, The Orfendants 
pleaded, That the Teſtato2 was endebted to one A, and that th 
vad not moꝛe then to ſatisfie the ſame ; And it was holden 
unleſſe they had pleaded further, That a Scire facias was lud 
upon the fame. 2 
But Wray laid, That was not Law: And there is a dill 
when the Judgment is given againſt the Teſtato2 himlelb # 
where againſt the Executozs : Foz where Judgment 19-98 
againſt the Executoꝛs, the Judgment which was firſt given, ul 
be firſt executed: But if two Judgments be given me 
Teſtatoꝛ, he who firſt ſueth Execution againft the E 
be firſt ſatisfied, becauſe they are things of an equall nature; 
befoze ſuit, it is the El: ton ofthe Executoꝛ to pay whichof te 
he pleaſeth. Sce 9 E.4.12. As if two men have Tallyes dcn 
Exchequer , he who firſt offers his to the Officer, ſhall be firſ l. 
tified; fo2 befoze that, it is in the Election of the Officerwild® 
them he will pay. And a Judgment is a higher Record, eim 
Statute ; fo2 the Statute is not a Recozd, but Dchitum erbt 
tam recognitum. And therefoze, 19 H. 6. Ik the Releaſe enrol 
led be loſt, the Enrollment of it is not of any effect. Cont 
And, Paſch. 20 Eliz, Dur very caſe was moved in the va 
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<Cnmon Pleas, Int a Scire fac upon a Judgment given againſt 
K Ceſtato?, the Executoꝛ pleaded, That the TCeſtatoꝛ had ac: 
dged a Statute befoze, not ſatisfied, ultra which, #c. And 
yas holden no Plea; Fo2 a Statute is but a pꝛivate and poquet⸗ 
lud as they then called it. 
1, 32 Eliz. Between Concy and Barkbam, the ſame Plea was 
and holden to be no plea. Allo, if this Plea ſhould be 
great Miſchiet would follow; fo2 then no debts ſhould 
vatistied by Erecutozs ; Fo2 it might be, that the Statute was 
we (02 perfozmance ot Covenants ; which Codenants perad- 
mute ſhall never be bzoken, And atterwards, Judgment was 
in fo2 the JPlatntift. 


Mich, 33 & 34 Eliz, In the Kirigs Bench, 
CCCLXV. Butler and Baker's Caſe. 
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e the Pꝛincipal Caſe Repozted in Cook 3. Part, 25. The Gas, 3) 
Igument of Egerton, Sollicito2 General, in the ſad Cale, a 54 
his own hand, was as followeth ; viz. The diſagreement rv e 
ie CUife in pais, is god by the Common-Law. An ag &ment | 
be by wozd, Ergo, a Dilagreement. JfPugband and like 
2 years, rendzing Rent, the husband dyeth, the Wife ac- 
ot the Kent, that Acceptance ſhall bind her, 15 E. 4. 17. 
6. 48. 48 E. 3. 13. 16 E. 4. 8. 11 H. 7. 13. 9 H. 6. 44. 


. 


M 6. 24. 
Enant in tail makes a Leaſe foꝛ years not warranted by the 
Rute, rendzing Rent, and dyeth, and afterwards the Jflue 
Meth the Kent, the ſame ſhall bind him; 21 H. 7. 38. 
hs. 25. 14H. 6. 26. 19H. 6. 43. An Enfant Lealeth foz 
W, rendzing Rent, and at his full age accepts the Rent, 
7. 13. 21 H. 6. 24. 14 H. 8. 35. So where the Succel⸗ 
Etepts of a Rent upon a Leaſe made by the J2edecefloz, 
A. 6. 4. 8 H. 5, 10. 4 E. 4. 14. The ſame Law in Exchan- 
wad Partitions, Jt the Mike accepteth of Dower of the Land 
Mer Pusband hath taken in Exchange, the ſhall be barred of 
nd which her husband gave in Exchange, 6 E. 3. 50. 
z. tit. Barr. 125. 12 H. 4. 12,8&c. And in all theſe Cales 
there is an agreement; and therein an Agreement implyed, 
An Agreement to the Leaſe, and a diſagreement to have the 
tC. And ſo agreement to the Land received in Exchange, 
agreement to the Land given in exchange $ and all that by 
and Act in Pais. ; 
Kr or in theſe Caſes, Effates. axe affirmed, and entred, 
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t of the poſſeſſion walved and Refuſed, So it is alſo 
and Title of Ackion, 21 H. 6. 25. The Low 
eb 
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Caſe. 
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led to have a Writ of Right upon Diſclaimer, acceptg the Rene 
of the Tenant ; Now he is barred of his Action. 13 Aſs, 3. The 
Dilleiiee accepts homage of the Diflciſo2, it is a gd bart in 
Aſſiſe. 21 Afs. 6. Pendant a Ceſſavit, the Tenant aliened the 
Lozd acceptev the Services ct the Alienee, his Action is gone, 
x1 E. 3. tit. Doxer, 63. A Woman enticuled to Dower, accey; 
of her 


eth Homage of the Cerr-Tenait, the fame is a Barr 
Dower : And as it hath been ſaid of Entries and act ong o 
which a man may refuſe the benefit by wozd and Acceptance 
Pais: So is the Law alſo in Caſes of Cſtates veſted, if the party 
doth not Enter. | 15 
Pusband and Wife Tenants in ſpectal tail ; the husband ey 
eth a Fine to his own uſe, and afterwarvs Oevileth the Land ig 
h's Wife fo2 life, the Remainder over, rendzing Rent; the buf 
band dyeth: The Wife Entcrs, and payes the Rent, non ge 
hath walved her Remitter, 18 Eliz. Dyer, 351. 10 E. 4. 12, Th 
Tenant hath enfeoffed the Lozd and a ſtranger, and made Liver 
to the ſtranger, although the Freehold veſted in them both, pet! 
the Loꝛd diſagr@th to the Feoffment in future, he cannot ent 
and occupy the Land, and he may diſtraine fog the ſervices, 
It a Diffeiſin be made to the uſe of the Pusband aud au 
the Huſband agreeth to it, the Frec-hold veſts in the Þuſband 
ite; but the wife is not a Diſſeiſo2, and after the death ol 
Pusband, ſhe may dffagree unto the eſtate by word. 12 E. 4 
And alſo an Agreement ſhall make her a Dilleiſor. See 
ſame intent, 7 E. 4. 7. and Litt. 129. Although that in ſuch MW 
the like Cales, the Eſtate veſts in ſome manner, yet it ſhall w 
ver veſt to the pꝛejudite of the party without an expeſſe and aun 
ag!'eement, And, that diſagreement to an Eſtate in ſuch maniir 
veſted, may be in pais and by wozd, ſeems by a Clauſe in the St 
tute ot 27 H. 8. cap. 1. Where a Joynture is made after Yi 
ttage, there the TUife atter the death of her tugband may ng 
vleaſure refuſe her Joynture, and have and demand, and take 
Oower, her (Wit of Dower, oz otherwiſe ; ſcil. by won # 
Acceptance in pais. And if in a (Uzit of Dower, the Tenant kl 
barr the Ocmandant, by Joynture made during the Co 
ought to ſay, Quod intrando aggreeavir. See Lit. in Dower, #d 
Oftrum Eccleſiæ; It the Wife entreth and agreeth, the ſame 84 
good Barr in Oower, Littl. 8. | 
Now in the pꝛincipal Caſe, When the Wife agreeth ta lh 
Devile of Thoby, and the ſame is executed by entry; now the ſame 
is a full Diſagreement to Hinton. Thit 
It was afterwards Dbjected, That although it be cleats 1 1 
the TUife may waive her Joynture in Hinton, by word a thi 
pais, without matter of Recowd; Yet ſome conceived, i 
inanner ol Deviſe of Thoby is void by the Statute of 1 N 34 


349 
8. The Statute enables to Devile two parts, 92 Lek 
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Butler and Baker's 2 
Cale. 


it do two parts in value at the time of the death or the De: 
ij, f02 then the Will takes effect ; which cannot be here in 
Cale: f02 at the time of his death, the Joynture of Hinton 
in fo2ce 4 and fo continued, untill the dilagreemeut after- 
"the woꝛds of the Statute are, Having a ſole Eſtate in Fee- 
ez but here the Deviſo2 had buga Reverlion in Fee expectant 
to the firſt Point, it was anſwered, That the Diſagree- 
gitdoth relate to the death of the husband, and is now, as if 
yntute had been made ab inirio. And here the heir ſhall have 
woo by diſcent, and he ſhall be Tenant to every Præcipe; and 
e hzought agatnſt Him the lame day that the Pusband dyeth, 
qW1it ſhall be god by the Oiſagreement after, and the heir 
abe his age, tc. And if the Father had been a Diſſeiſoꝛ, and 
g Conveyed the Land, ut ſupra; now by this agreement of 
alle, the heir ſhall be accounted in by dilcent, and thereby the 
at} of the Otfletſee taken away. 
Mik the heir in ſuch caſe taketh a wife, and dyeth, by this dil⸗ 
Kihefit after, the wife ſhall have Dower of Hinton; and hach 
poſſeſſion, quod facict ſorot em eſſe hæredem. 
t that the ſame day that the husband dyeth, the Heir le vy⸗ 
Fine, 02 acknowledgeth a Statute ; o2 maketh by Inden⸗ 
paroled a Bargain and Sale ok it; by the ſaid agreement, Hin- 
hall be ſubject to ſuch Acts of the heir. All which Caſes 
That the Deviſoz upon this matter at the time of his 
had aſole Eſtate in Feeſimple in the Yanno? of Hinton; 
hat the third part in value diſcended to the heir: and ſo the 
Ale of Thoby god. 
{ hath been Objected, That here is not an immediate diſcent 
mich the Statute of 34 H. 8. ſpeaks; And here the Yanno? 
Miton doth not diſcend immedtately ; fo2 there was a mean 
between the Death, and the Oifagrement; and ſo the Will 


it 
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Uthat it was Anſwered, That this wozd, [immediate] ſumicur 
eter, re, et tempore, und ſhall be taken herr immediate re 
ktuta ſcil. That a Reverſion, 02 a Remainder dependant up⸗ 

Upirticulac Efate in poſſeſſion which is mean, ſhall not be al- 
eg the third part viſcended: Fo2 a Diſcent which takes 
Entry, ought to be immediate; fo2 a mediate diſcent 
ot take away an Entry, Litt. 92. as the deſcent of a Rever- 

| An Remainder. 

W if this wa2d [Immediate] Fad not been in the Statute, 

Mthe Statute migot have been conſtrued, That it ſhould be 
t to leave the third part to diſcend in Reverſion oꝛ Re- 

Ry ; bit this word immediate] makes it clear, And there- 

the third part which ä ought to diſcend immediatè in 

Zn R rc 
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Calc. 


rc, ct Statu. Pet a Reverſion upon a Leaſe fo2 years, 0 fot 
with the ancient Rent reler ved, is lutficient, and is a god and — 
mediate diſcent ot the third part. 

And this wozd here immediate] to be conſtrued ratione ten 
ris, is a frivolous Conſtruction ; to2 the wozd, Diſcent, - 
that; Fo2 there cannot be an expectant and future dilcent 7 
vilcent is clearly immediate qpithout mean time. But here u 
this caſe, the wozd, immediate, is to be taken in both ſenſes, ern, 
ct tempore; Foꝛ by the Relation of the Waiver, it is, ag no 
Jopature had been made, and the heir is to have the pyofit 
Land from the death of his Anceſto2 : And ſo the Diſcent. of Kip. 
ton immediare, ct re, et tempore; And, that the ſame time hathha 
ſuch reaſonable Conſtruction, is now to ſee: The of 
18 H. 6, Cap. 1. is, That the Chancelloꝛ ſhall make Patents 
bc a: date the ſame day that the Warrant was made, and not he: 
koꝛe. | 
It hath been taken, That if the Patents bear date after the 
CUarrant entred, they are god. VV hich ſce, 19 Eliz. Plow, Cm. 
492. in Ludford and Gretton's Cale. * 

The Statute of Acton Burnell is, That if the Exrtendors er. 
tend the Land to High, ſtatim reſpondcant illi qui fecerunt extent, 
This woꝛd of time (ſtatim) ſhall not be conſtrued, that the Ex 
tendoꝛs ſhall pay pꝛeſeutly, but that they ſhall pay without I- 
lay; i. e. at the day limited in the Statute. - See 2 H. 4% 

8 r1 


IS, | | 1 
It hath been Dbjected, That it is a great inconvenience, tht 
the King to2 his third part ſhould attend the pleaſure oft 
Cake, the time of her Election ; and therefoze the Will ſhallhe 
Old. . Han 
But the ſame is no inconvenience , fo2 the Joynture nevet 
was actually in the wife, to her pzejudice, untill ſhe entred an 
the Land, ac. And now by the Wayver, the Jopntureis WW 
de d ab initio to all intents, as if it never had been made? 
as the King ſhall be anſwered of the entire p2ofits after the 
of the death of the husband; and may ſeize the whole Land 
ſently, without ſtaying the Election of the wife, oꝛ taking no of 
her Joynture. Os 
And lo are the woꝛds of the Diem clauſit Extremum; 10 00 
cipimus quod omnia terras ct Tenementa, of which, cc. et ce 
Cuſtodias donec aliud tibi præceperimus; And that may be beine 
any Office found : And thoſe who have any Jntereſt in the Ln 
02 otherwiſe may ſhew the ſame upon the Traverſe of the vu 
oꝛ in the Court of Wards, and have allowance of it; 1 


10 
there is not any pꝛejudice to the King : No mode, then 
Tenant in Knight-ſervice Deviſeth all his Lands, theſe iy 
viſion is to be made, and the King bath not any penner 4 
it; "4 Jn 
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Caſe. 
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— the true Conſtruction of this Statute, it is very neceſſar ary 
conſider the intention and meaning of both Statutes. And 1t 
— certain That the faid Statutes were made fo2 the benctit of 
he Subjects, to enable them to diſpoſe of their Lands fo2 the p2e- 
ment of their Wives, advancement of their Chiidzen, and pay- 
mt of their — whereof they were reſtrained by the Statute 
1H. 8. 0 CS 
= Savings in the laid Statute are fo2 the benefit of the 
ling and the Lozds ; So as Pꝛoviſion is made not only fo2 the 
jncfit * the Subjects, but allo fo2 the pofit of the King and 
20S. 

The diſability of the ſubjects to Diſpoſe of their Lands, to the 
ues afozeſaid , appears in the Pꝛekace of the Statute of 
oF the favour and grace of the laid King towards his Sub: 
its, to ſupply the neceſſity of Subjects, appeareth by the Pꝛe⸗ 
us ol both Statutes. 

The latter Statute, is an Explanation of the foꝛmer in divers 


"he fit: Statute to v Ktons, Having Mannors, &c. Ex vi 
win! ; includes Tenants in tail, Joynt- Tenants, Enkants, 
s, Feme Coverts; but the (ame is explained by the latter 
to be of Feeſimple only, and of (ole Eſtates, and to perſons of 
id memo2y, not of Coverture. And ſo, It the Kings Tenant 
viſeth all his Land, the ſame is go fo2 two parts of it; ſo it 
Devil all N he hath in Ferlunple, and leaveth the third part 
cen in tai + 
hi Statute ſhall be taken ſtrict againſt the Heir : Foz the 
b Scope and Intent of the Parliament was, to binde the 
$, and to enable their Fathers to dipole, ſo as the third part 
en to the King and the Lozds: And that is manifeft, Foz 
Ettates made by Colluſion ave pꝛeſerved, and by an erp2efle 
ſe in the Statute kept in foꝛce againſt the Pelr ; but void as 


2 certain Readers Caſes, which have been put to pꝛove, 
ittheſe Statutes ought to have a ſtrict Conſtruction, J con- 
— operatur. Aman ſeiſed of one Acre by Diſſeiſin, and ot 
Aces by god Title, all holden in Chief by Knights ⸗ſervice, 
Meth the two Acres whichhe hath by gun Title, and dyeth, ſo 
bheAcre which he hath by Diſſiſti viſcends to the heir being 
wn age; the King ſeizeth, the third Acre is deveſted by Eigne 
fur; the Devile: of the other two Acres is good againlit the 
"4 fo it is within the erpzeſſe wozws of the Statute, Having a 
k Eſtate in Fce· ſimple. And yet by another Bzanch of 34 H. 8. 
dun fo2 his time, ſhall have recompence out of the other two 
and he agreed the Law to be fo: but the ſame 1272 not 
We our Caſe. 
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Butler and Baker's 8 

Caſc. 

Aman ſeiſed of two Acres in Socage, and of one Acre holden 
by Knights (crvice in Chick of equall value, is diſſeiled of the 
Acre holven in Chick, and Oevileth the other two Acres in Fee 
the ſame is a good Oe viſe; to2 it is within the firſt bꝛanch erpeelly, | 
Having a ſole Eſtate in Fec⸗ſimple, and not having l 
holden by Knights ſervice ; fo2 during the Oilleiſin, he hath 
rhe Land whereof he was dilleiled, and therefoze the Deviſe jg 
god fo2 the benefit of the Oevitee, and the Lozd is not at any 
Milchief: Fo the Oilleiſey notwithſtanding the Oiſleiſin, 
Tenant to the Loꝛd as to Avowry, and the Lozd ſhall have the 
Uiardſhip of ſuch heir, and may enter upon the Oilleiſoz, aud 
have a third part. And that Cale wrs put out of Gilberr's Rip 
Ing. W's 

A man ſeiſed in Fee of two Pannoꝛs of equall value hoden 
by Knights ſervice in Capite; and a third Yannoz of the ſane 


— —— * —— — — — 


value is conveyed to him by Od of Bargain and Sale acknow- 


ledged: and befoze Enroliment, he De vileth the two niet Pan 
noꝛs to J. S. in Fee, and dyeth; and afterwards the Jndenture 
is enrolled; yet the Oevile is not fo2 the ſaid two 
by any Relation of the Bargain and Sale enrolled. That 
may well be agreed to be Law; Foz the Eſtate doth not vel 
the Aenda befoze Enrollment, and ſo the Eſtate was nat 
in the Deviſoꝛ at the time of the UUil ; Foz al 
Enrollment ſhall relate to pꝛevent all aas and charges made 
by the Gendoꝛ; pet it ſhall not relate to veſt the Cate, 
time of the delivery of the Deed, Fo2 the Uendee cannot daun 
a Treſpaſſe Mean; And if the Uendee hath a eng 
dee dyeth befoze Enrolment, and afterwards the Deed is anal 
ed, ſhe ſhall not be endowed: but here ſhall be ſome-diſtentto 
take away an Entry, yet the heir ſhall have his age. But Mor 
Cale, it ts otherwiſe ; fo2 by the WUayver, the Joynture-was 
ved ab initio, n 42% 
And he cited Carrs Caſe, 29 Eliz. in the Court of Wards, 
King granted the Yannoz of C. to George Owen in Fee, 
in Socage, and rendzing 94 l. per annum; And aft . 
ed 541, parcel of the ſaid Rent, to the Earl ot Huntington in kr 
to be holden by Knights ſervice in Capite; and after warn 
chaſed the ſaid Rent in Fee; And afterwards of the ſame. 
no! enfeoffed William Carr, who Deviſed the ſame fan the ah 


ment of his debts ; And it wag holden, That the Devlle was 


god againſt the heir. And the King was not entituled if 


Livery. 02 Primer Sciſin: And theretoze the Dekendant was 
diſmifſed. But peradventure the Queen ſhall have benefit 
of the Act. See Cook 3. Part, 30, 31. Butler and Baker 5 
Caſe. 7. 8 
The King gives Lands unto A. in Fee, to hold by Knights — 


vice during his life, and alterwards to hold in Socage3 Heul 


4 
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Butler and Bale, 5 $ 
Cale, 
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ul the whole: Fo? at the time when the Ocvile tan elle, 
gag Tenant in Socage. : 

{40s halden in nigyts-lexvice, are given to J. S. in tail, 
1 the heirs males of his body, the Remainder to the 
4 heirs of J. S; J. S. Oevileth theſe Lands, and aiter- 
ag dyeth wichout {flue male, the kame is good koz twa 
a9; bet during his like, he had not an Eſtate in Fee in poſſel- 


e Father diſſetſeth his (on and heir apparant of an Acre of 
holden in Chief by Knights ſervice in Capicc; and after: 
ax purchaſeth a Mannoꝛ holden in Socage, and Oeviſeth the 

Yanno2, and dyexh, his heir within age, the Deviſe ts good 

whole, and the King ſhall not have {Wardihip of any 

und that in reſpect of the Remitter, and yet it is within 
aus, Having fole Eſtate in Fee of Lands holden; and within 

Hing. {OO 1 | | 
LE 8 in tail of an Wee of Land holden ol the King in Chief 
ſlnights ſervice, ſesed ot two Acres in Fee, halden, ut ſupra, 
Wa Leaſe £02 3. Lives of the Acre entailed, reſcrving the ac- 

medRent, and afterwards devileth the other two Acres in 

Ad afterwards dyeth ſeiled of the Reverſton and Rent; 
Flame is a good Devile ot all the two Acres: And here is an 

Mate dilcent ol the third part, fo2 the {ame is within the 

In poſſeſſion, Reverſion, or Remainder, o; any Rent 02 

E incident to any Reverſfion,o2 any Remainder. Sce the Sta- 

4 H. 8. | 
in ſeiſed of 3. Acres of equal value holden by Knights fer- 

| Capite,' aſſureth one to his wife foz-her Joynture by Act exe. 

ʒand Deviſe th another to a ſtranger, And the third to his 
alſo; The King in this caſe ſhall have the third part of eve⸗ 
te: But if the ſfranger waiveth the Devile, the King ſhall 

e Acre to him Deviled, and the Tutte ſhall retain the other 

es, and it chall not go in advantage of the heir. So it he 

Neth the ſaid 3. Acres ſeverally to 3. feverall perſong, to each 

Mone Acre, and the one Wayves the Devile in one Acre, 

Devile of the other two is good; Oz otherwile, the King 

ſabe the third part of evrey Acre, c. 
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2 Mich, 35 Eliz, os 9 
Common-Pleas. 
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CCCLXVII, lich. 35 Eliz. In the Common Pleas. 


He Caſe was, An Enfant was made Executoz; and m 
niſtration was committed to another; viz. A, durante ni. 
nori ætate, who bzought an Action of Debt againſt the Denn, 
and recovered, and had him in Execution; and now the Ereny 
came of full age. 

It was moved, That ſhould be done in this Caſe, and bo 


the party ſhould be dilcharged of the Execution; fo2 the Auen 


\ 


git 
jt 


1 
I 


of the Adminiſtrato2 is now determined, and he cannot aan : 
ledg ſatisfaction, oꝛ make an Acquittance, ri 

Windham, Although the Authozity of the Adminiſtratoz be . th 
termined ; yet the Kecozd and the Judgment remain in der on 
But peradventure you may have an Audica Querela. But he der 


ceived, That an Adminiſtrato? could not have luch Action ; that 

he is rather a Bayliff to the Enfant, than Adminiſtrato!: (Ser 

reges Caſe, 42 Eliz. Cook 5. Part, 29.) CAhich Rhodes conceſ 
Ic. 

A. was bounden unto B. in an Obligation of 1001; upon Ca 
dition, to pay a ſeſſer ſum : The Dbligee- made an Enfant hi 
Erecuto!, and dyed 2: Adminiſtration was committed durante n 
nori ætate tu C ; to whom A. paid the money; It was do ble 
Tf that payment was rightful: oz, It the money ought to have bee 
paid to both? 3 

Windham, Doth it appear within the Recozd, That the E 
fant was made Executoꝛ, and that Adminiſtration was commit 
ted, ut ſupra» To which it was anſwered, No. 

Then Windham ſaid, Pou may upon this matter have an Au 
dira Querela. | | | 

In this Caſe, Jt wasſaid to be the Caſe of one Gore, 3j El 
in the Exchequer, ina Scire facias, by an Aſſignee of a9 
againſt an Enfant Erecuto2 : He pteaded, That the mme 
tion was committed to A. and his Wife during her minozity. 
it was adjudged no Plea, 
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CCCLXVIII. Aich. 35 Eliz. In the Common Pleas, 


Ote: It was the Opinion of all the Juſtices, That if Leſſix , e, 245, 
fo2 20 pears, makes a Leaſe fo2 To years, that he may 
catthc Reverſion without Deed : But in luch caſe if there be a 
(nt reſerved, there ought to be a Deed, and alſo an Attoznment; 
I Kent will be had. | 
it was agreed by them all, That if there be Leſſie foꝛ years, 
the Leſſoꝛ granteth the Land to the Leſſ and a ſtranger, that 
Reverſion ſhall paſſe without Livery oꝛ Attoꝛnment; and that 
te Acceptance of the Deed by him who ought to Attozn : But 
iether he hall take joyntly o2 in Common, oz whether in a mop⸗ 
p10 in the whole, the Juſtices were of divers Opinions. Idco 
re, fo; it was not Reſolved, . 
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[143LE of the principal Matters contained 
in the Third Part of LE oNARdD's 
Reports. 
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A. the Plaintiffs Lands are drow- 
| ned,though the Plaintiff lad no 
| Batement of Writ. Page 2,4, Title in the Land, at the time 
p. 77792 of the firſt topping of it, p. 174 
xOficio Curie. p. 93 Lyeth not for the not delivery of 
unpt, 38,6163 a Greytound, upon an Aſſum- 
Damages given in it, p. 150 pſit made thercot, p. 219 
Damages given in it, not expreſ- For publiſhing a ſcandalous Bill, 
ly, bur the Court ſhall give | | p. 138 
Quoddam Incrementum, p. 192 Either the Action, or an Aſſiſe at 
Brought by the Grantee of the the election of the party, for a 
King, againſt an Executor, diſturbance of him to take his 
where maintainable, where Common, p. 263 
not, p. 197 | For Words, P.171,269 
benerally brought, where good, Action upon Statutes, 
j p. 230 Brought upon the Statute of 2. 
littance, Ma. the Detendant ſhall nor 
Muſt be ſhewed upon payment haue coſts init, by the Statute 
ol Debts by Executors, p. 3 of 23 H.8. p. 92 
MUupon the Cale, Upon the Statute of 21 H. 8. of 
forſtopping of a way, p. 13 taking Lands to Farm by ſpiri- 
int one for proceeding to tual perſons, to what Leates it 
Judgment, an awarding of Ex- ſhall extend, p. 122 
ecution in an inferiout Court, A Bill in the Exchequer- Chamber 
ter an Habeas Corpus award- lyeth not, to have the treble va- 
W p. 99 lue upon the Statute of 2 E. 6. 
ere lyeth, for procuring a cap. 13. p. 204 
arrant from a Juſtice of | Upon the Statute of Hu-and-Cry, 
ace, upon a ſurmilc to arreſt lyerh not againſt the Hundred, 
due upon ſuſpition of ſtollen for a Robbery committed in the 
% 85 | p. 101 perſons houſe, P.262 


ng of a River, where by | Advowſons, 
0 where 


The T able. 


— 
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Where by grant of Advowſon, the 
Rectory Appropriate doth not 
paſs, P. 111 

Agrecment, 
Made by a Parſon with a Pariſhio- 
ner; in conſideration of 20 8. 
er annum, lie ſhall be diſcharg- 
ed of Tythes, during the life of 
the Parſon, not good without 


£ * 


Deed, p. 257 . On, p 228 
Amendment, Aſſignment, 7 
Of the Proclamations upon a Fine Ot a Debt to the King, where gi 

levycd, P. 107 and how it ſhall retake, 5.15 


Amercement, 
Of the Hundred for the eſcapeof a 
Fclon, where not good, p. 207 
Annuity, | 
Pro cunſilio impendendo, not grantable 
over, p. 185 
Approptiation, and Diſa 17 
Of a Church, muſt be by a judicial 
f Act, and not by a private Act of 
the party. 


Apportionment, 
Not of a Relcaſe, p. 13 
Arbitrament and Award, 
To perform an Act to de done by a 
ſtranger, not good, pi. 62 
To pay money ſucha day to a 
ſtranger, or his Aſhgns, and he 
lies bee the day, it muſt be 
paid ro his Adminiftrator , or 
his Aſſigns, P.212 
Aſſumpſit, 
Where, and in what Cafe lyeth a- 
gainſt an Executor, where not, 
J 
Where the confideration is not 
good to ground an Action up- 
on it, | p. 88,128 
The Plainriff declares upon one con- 
ſideration, and the Jury find 


that promiſe was upon that 


and another conſideration, the 
Plaintiff cannot have judgment, 

„p-. 91 

Declaration in it, where not good, | 
becauſe levyed ſo general, 


n 


For the performanc Anat 
1 wir c of an Award, 
Where binds an Ef. *: i 
there be no preſent once 
tion, b. tc 
To forbear a Suit per paululum tx 
pus, no conſideration in it p. 202 
Within the Statute of 23 H. of 


Sberiffs, as well as an Obige 


n oY 3 1 


Upon an Aſſignment of a Dcht ih 
the King, à Leœafe is found 

Office, the King not bound to 

ſer forth in, the Inquiſitionthe 

Certainty of the Term, p. w4 

Attachment, ung ay 


Cannot be by the Cuſtom of lar 
don of a Debt, which is depes 
cord, P. 210723 

Cannot be by the Cullom ka 195 

p.236 

Attornment, what. 2 2k 
not compellable to Attomment, 
| bp. 121 
and Rent, by a Copy-holden 

| the ufe of a ſtranger, where 
The Leſſor granteth the Reyetion 
to the Leſſec, and to a ſans 


ing in the King s C e 

the Debt is due, 
| Ts 11.17 
Tenant, by poſſibility of Iffueextnd, 
Upon a ſurrender of the Revenſion 
ſeth without Attornment, 
the Reverſion dalla 


Attornment, $879 
Averment, —_— 
That the Tenant was noe ſeiſed z 

| where not good, p.92 


Not againſt a Deed encolledg.176 


7 


3 


Ail r 
B Of an Enfant condequed » 
and Execution for Debpg bete 
5 ſhall pay the wan ee 
Th : ' Bar 


— COS 


— 


— . 


part, ſhall for ever loſe the 


It 


@ Ayowry, where not good, p. 92 


Treſpaſs where good, where not, 


p. 122 
keavery in one Action, where a 
bar in another, p. 194 
(utfawry pleaded in Bar after Im- 
ficlance,where good, p. 205 


hon the Statute of 5 Elix. for Per- 
fi doth not lye upon a Perjury 
committed in an Anſwer in the 


Chancery, p. 201 
C. 


tificate, 

Of the Ordinary of the inabi- 
llty of a Clerk refuſed by him, 
k muſt certifie the particular 
due of his refuſal, and a gencral 
certificate is not good, p. 199 


judgment, a Law cannot 
gant Injunctions, p. 18 


wd 6) 
Mat ſhall be ſaid a Chauntry 
"within the Statute of 2 E. 6. 


| p. 115 

Forts, 

MOrari granted further to ccr- 
lle a Record, P. 3 
of 
de obtained by long ſufferance, 
& be loſt by long negligence , 

Noz. 

A frecovery, 

Me not bar the iſſuc in tall, 
"I P 1 P- 143 
aun in tall, tendr ing rent, ſuffers 
$Ommon recovery of the Land, 
rent be gone, 5.261 
n, | 
uo, where a Condition, where 
Wa p. 16 
Me broken; where not, p. 67 


i 
"1 
*, 


ſame ; the words ( for eder) 

ſhall be reterred to perdere, and 

not to wexdeye, p. 181 

None can enter for a Condition 

broken, but the Leſſor, or one 

by his direction, p. 269 

Conſpiracy, 

Where it lyeth upon an acquital in 

an Appeal, 140 
Conſtable, 1 "ITY 

Cannot compel ſtrangers who paſs, 

to Watch, nor Pa them in the 

ſtocks, for refuſing ſo to do, 


p. 208 
Conſtat, 
Where muſt be made of a Pattent 
cnrollcd, vacated, p. 165 
Tenant in tail of the gift of the 
King , ſurrenders his Letters 
Patents, and 4 wacat is made of 
| the enrolment, it ſhall bind the 
ifluein tail, p. 165 
Conuſans of Plcas, 
In a Writ of Right, muſt ſhew be- 
fore whom to be Lolden, 
p. 148. 
Not grantable to an inferiour Court, 
againſt the priviledge of the 
Court of Kings-Berch, P. 149 
Of Pleas to the Univerſity of Camb. if 
tney ſhall have Conuſans upon 
an intormation upon the Sta- 
tute of 7 E. 6. cap. 5. p. 214, 


217 


Copyhold, and Copyholder, 


| or ycars, ſhall go to Executors , 


| p 9 
Makes a Leaſe for years, and after- 


wards ſurrenders the reverſion 
and rent to a ae”. 47h who is 
admitted; it. paſſeth without 
Aa attornment, | p. 197 
The admittance by the Lord of a 


"I words in a Will are „ 
. Mall go about ro (el! His paſſcth, 


| 


ſtranger to a Copyholder,is no 
| diſſciſin to the Copyholder ; 

for that an eſtate at Wil onely 
p.210 


Cor- 


4 ” 


— 


Corporations, | 
Cannot ſtand ſeiſed to an uſe, but 
may ＋ their Poſſeſſions 

with an uſe, p. 176 
Dovenant, 
To make Aſſurance how to be ex- 
pounded, p.27 
A. Covenanted to convey the Free- 
hold to a Copy-holder, in conſi- 
deration of a Covenant perfor- | 
med; and the Copy-holder co- 
venanted to pay ſuch a ſum; he | 

is bound to pay the ſum before 

the Aſſurance made, otherwiſe 

it was, of a Covenant to be 
performed, p. 219 

Cuſtome 

That the Lord ofthe Mannor might 
grant Copies in remainder onely, 

with the aſſent of the Tenants, 

and not otherwiſe, if good, 


p. 227 


Of the Mayor andAldermen of Lon- 


don, to make Acts and Ordinan- 
ces to bind the Citizens and 
Free- men; where good, where | 
not, P.264 


ſ 


D. 


Amages, 
Where Judgment is given for 
the Plaintiff , and upon a Vit 
of Enquiry, exceſſive damages 
are given by the Jury; which 
Writ is returned, the Court can- 
not mitigate the damages, | 
p.150 
A ſecond Writ of enquiry of da- 
mages, where not grantable , 
2 
The Plaintiff in Replexin is mers 
ſuit, the Court may aſſeſs dama- 
ges, without a Vit of Enquiry, 


p. 213 

Debt, 
Lacheſs, in pleading in it, where 
turn to his prejudice, p- 63 


The T able. 


| 


mm. 


n 


Againſt the Heir » 4 general judo. 
ment ſhall be givenin it againſ 
him,by reaſon of his falſe Pls, 


Lyeth not by an Inkeeper, for bs 
and lodging inthe Inn, where 
there is not a price agreed for 
it certain, p.161 
Where muſt be in the Pelet, when 
in the Detizet ; and of what, 


= „ 20 260 
Declaration, „ 


In Treſpaſs againſt the Defendant, 
Simul cum F. S. Out-lawed, of 
Seflam Querentis not good , 


. . 202 
Where void, for the incertainty 


the thing demanded by it 
p. 228 


Deeds, | 
Of Aſſignment made to the Xgou 
of Term, upon a day in Tem 
which is not dies juridien, if 
good, 746 
Demurrer , 
Difference between drawing Up dt 
a Demurrer upon a Plea, and 
upon a Challenge, P. 23 
Deprivation, - 
Where pleadable ſpecially; wir 
gencrally, p.190 
Devaſtavit, 
Executor of an Enfant ,not chase 
with a Devaſtavit, made by de 
Executor of the firſt Teſtau 


p.24t 
Deviſes, 

Conſtruction of them, p.259181 
Words equally divided in u 4 
mount to a Tenancy in VP 

mon, un 

Of Rent of Lands, towards educ 
tion of the Son, how to bet 


unded, fl 
Mabe good by Averment. 15 
Where void, by the Statute 4 


H. 8. . 
That his Sons in Law (hall 1 len 


The 7 able. 


* 
Lands; how to be conſtrued, 


P. 196 

0fa poſſibility , where not good; 
nor ſhall go to Executors, p. 195 
Oſa Meſſuage, cum perti nenciis, the 
Curtilage and Garden paſſeth, 


p. 214 
Diſtreſs, 
Upon che Glebe-Lands for Tenths 
and Firſt-Fruits ; and where 
the Leſſee of the Cattel ſhall 
be diſtrained for the ſame, 


P-259 
E. 


3 _ 3 De uno Cubicu- 

lo, good, 2319 
tkttion, : F 

Where not transferreable over, 

P.211 

Where the Party hath election to 

take by Grant or Confirmati- 

on, 


=; 
Of a Stranger, upon the Farmer of 
the K:2g, Leſſcc for years, he 
hath gained the Term, p. 206 
tour, 
Matter not within the Record, not | 
to be aſſigned for Errour, p. 96 
L lyetn to reverſe a Judgment gi- 
ven for the King, withour a Pe- 
uition firſt ſued, P.I55 
ech to reverfe a Judgment in Co- 
venant; becauſe all the Cove- 
nanters joyned not in the Acti- 
on, though the Covenant Was 

in quolibet & qualilet, p. 161 
here lyeth not in C. B. upon a 
- Kcovery had before Juſtices of | 
20 le, p. 159 | 
Where a Decrce in C hancery (hall \ 
not be ſaid a lawful Eviction, | 
by which a Condition Shall be 
l. broken, p.71 
ce, | 


o be el 


9.127 


In a Writ of Right, the Tenant ſhall 
begin to give Evidence , be- 

- cauſe he is in the athrmative , 
P.162 

Evidence given, where ſhall con- 
clude the Party, but not the 
Jurors, ad dicendam weritatem , 


p. 209 
Executors, 

Where their Diſtreſs for the Ar- 
rearages of a Rent Charge, 1s 
cood by the Statute of 32 H.8. 
of Rents, p. 263 

Where they might ſatisfie Debts 
due upon Judgments, before 
Debts due upon Statutes, or o- 
therwiſc, p- 271 

Executions, 

Sued forth upon a Statute to A. 
ſhall be ſerved before a Penſive 
Statute to B, though. the Sta- 
tute to B. be aſſigned to the 
King; p. 2397240 

By Capi as ad Satigfaciend. ſued our 
within the year, though - not 
proſecuted for two or three 
years after together; yet the 
Party may procced upon it 
without a Scire Facias, p. 259 

Debt is recovered by an Admini- 
{trator, durante mi nore ætate, 
and Execution had; and when 
the Executor comes of age; 
how the Party ſhall be diſ- 
charged, p. 278 


F. 


Eoffments, 5 8 
Livery and Seiſin, made by At- 
torncy, where good to pals the 
Lands ; where not, p. 73 
Ot a Mannor, An Addon ſon Appen- 
dart (hall paſs, but not the Ser- 
vices , if there be no Attorn- 
ment, Pp. 193 
To divers Perſons to the uſe of his 
Will; and afterwards wills 
P p the 


The T able. 


— . 


— — 


the Feoffecs, ſhall ſtand ſeiſed, 
till they have levyed 100 Ji. 
good, although in Fcoffecs, at 
the time of the Deviſe, p. 262 
Fines levyed, 
Upon a Releafe, not enure to an 
uſe, p. 36 
Where ſhall make a diſcontinuance; 
where not, p. 74 
Where a Bar; where not, p.74 
Remainder is limited in tail to F. S. 
and the heirs of his body, to be- 
gin after the death of the Te- 
nant for life, If a Fine be levyed 
by him, withProclamation in the 
lite of the Tenant for life, ſhall 
bar the Iſſue, p. 211 
Where a Bar to a Woman in Do- 
wer, becauſe ſhe purſued not 
her Claim within five years , 
P.221 


* 


Forfeiture, 
What ſhall be a forfeirure within 
the Starute of 11 H.7. 

Leſſee for years, in debt for rent, 
claimed fee by bargain and ſale 

of his Leſſor, which was tra- 
verſed by the Leſſor, yet a for- 
feiture, p- 169 
Forſpriſe, 
Where needful to be mentioned, 
where not, p- 93 


6. 


| 
Heir, 


— 


ror pals - 
Of Fines , pro licentia Fe, 
doth not extend to Poſt-Eirics, 


How to be conſtrued; p. on 


25 
Grants of common perſons, 


Where ſhall enure, by way of con- 
firmation, 
Of all Goods and Chartels ; paſſth 
a Leaſe for years, 
Reftrained , and: not to extend u 
things in future, p. 29 
Of the Office of Regiſter by a N. 
ſhop ; where good, where not, 
| | +40 
Ota Rent- charge out of his Lui 
—— 1 > dies without iflue 
ot his body, 7. S. dies, having 
iſſue; which ile dics ien 
iſſue ; if a good Grant, p. 103 
Where the miſtakinꝑ, and miſrec il 
in them, ſhall not make void 
their Grants, p.136 


H, 


| f Abeas Corpus, f 
W here grantedfor one com- 
mirted to the Marſbalfey, by tho 
Chamberlain of the Houſhold, 


one of the Privy-Counci, 
p. 194 


Where he ſhall be adjudged in 


Y Rants of the King, p. 10 
Void, becauſe the Xing is de- | 
ccived in them, p. 551 19 

Not to cnure to a double intent, 


p.75 

By the King of Bona & Catalla felo- 
num & utlagatorum; yet the 
King ſhall have the goods of 


Felo de ſe, p. 113 
Where the Church is void by the 


grant of the King of the an- 
nor, with the Advowlon ap- 


pendant; the Advowſon ſhall 


diſſent, notwithſtanding a De. 
viſe to him, e 
Of a Copyholder within age, 90 
bound to come at any Coum, 
during his zox-ages tO pray it 


mittance, or render à Fe, 
| p. 221 


Ndictments, 
Upon the Statute 
Quare Intravit in unun 


of 8 H. 6, 
enpemer 


tun; 


= T he T able: 


_——. ' . 
un; not good for the incer- 
tainty > but if a Tenementum 
with divers Acres, good for the 
Actes, 102 

Cefified and found to be taken, be- 
fore Juſtices of Aſſiſe, and 
Goal-delivery 3 where not 


good, 


p. 216 


lyon the Statute of 5 Eliz. of Per- 


ory queſtion d, becauſe it wan- 


ted the word, vluntarie, p.230 


oft three perſons for extortion, 


that they, colore officrorum ſuorum, | 
had malitioufly extorted exceſ- 


five Fees, good; though their 


offences were ſeveral, p.268 
nations, | 
honthe Statute of 5 Elix. cap. for 
cutting down of Trees, being a 
penal Law, how to be expoun- 
ded, p. 104 
ſntruſion upon the Poſſeſſion of 
the King; where ſhall be good, 
where not, p. 147 
ſutruſion, where there is no Re- 
cord to prove it; if errour ly- 
eth upon it, p. 147 
pyned, 
ſot· joymng in it, is helped by the 
Stature of Feofails, not a miſ- 
Voyning in it, | p. 66 
na Plca, which is tryed in a fo- 
teign County, and found for 
the Plaintiff; in what Court 
te Judgment ſhall be, p. 137 


tronatits, 


ethe awardin 2 of it is neceſ- | 


lary, where nor; p.98 


. 

here upon pain of Attaint, they 
re to take notice of a tranſient 
ing done in another County, 


P- 77 


* of 


LING, 


Not bound to take notice of 


Condition made by a com- 


} 


— 


We my 6 
mon perſon, oN + 


Cannot take an intereſt in Land 
without matter of Record . 


Pp. 155 


L. 


Acheſs, | . 
In pleading ; where it ſhall 
turn to the prejudice of the Par- 
tles 6 
Las, 3 P-. 63 
For certain years, Halendum to his 
Exccutors ; if good, and what 
intereſt paſſeth; and to whom 
i paſſeth, p. 32 
Power to make Leaſes, not to ex- 
tend to Leaſes, to be made in 
reverſion , p. 132 
Where Leœaſes are void, by the Sta- 
tute of 31 H. 8. of Monaſteries, 
p. 164 
Made by Dean and Chapter; where 
void by the miſrecital of their 


name of Corporation, p. 2 20 
Liver), 


Of Lands in Ward, not to be ſued 
by parcels, p. 25 


M. 


Aintainance, 
Where a Grant made, ſhall 
be ſaid to be for maintenance, 
# within the Statute of 32 H. 8. 
Miſnoſmer, . 22 
Where ſhall not prejudice a De- 
viſe, R p. 19 

| N, 


Ne. 
If after a Demurrer, p. 28 


0. 


27 | 
By what words good ; by whar 
nor, p. 19 
Where the word Quemlilet, in an 
Obliga- 


The T able. | 


— 


Obligation, ſhall make it joynt, 
and not ſeveral, 


ther Blackſmith, that he ſhall 

not excrciſe his Trade in ſuch 

a Town, void, p. 207 

To be good ; although not made at- 

ter the uſual form, p.223 

May be aſſi ned tothe King, with- 

out Deed enrolled; 

Office Tyod e, 

Perſonal things are in the King, 

without Office found, p. 145 

Where an «ſtate ſhall be ſetled in 

the King, without Office found; 

where not, p. 186, 187,188 
Outlamrie, 

Where a man is to annul an 

Outlamrie, his perſon ſhall not 

be diſabled by another Outlaw- 

ries p. 232 


Artition, 

The Writ was, Quare teneant. 
Quatuor mille acras. where it 
ought to be, 4. Mille acrarum ; 
yet good 5 | p. 94 

Where it is not neceſſary to ſhew 
and ſcttle forth the eſtate, par- 
ticularly in the Writ, p. 231 


. P;206 | 
Taken by one Blackſmith of ano- | 


p. 234 


Petition, 
Where an Entry is not lawful up- 
on the King, without { 


Petition, 
Plenarty, 
Returned by the Biſhop ; where not 
g00d, p. 138 
Pleadings and Pleas, | 
Where not good for incertainty , 
8 
A Conveyance cannot be 0 5 
unleſs it be ſealed, p. 94 
Of Non Damnificatus gencrally; 
where good, p. 118 


8 4 | Not Grantable or Demiſcablep. i 
a 15 Prohibition, | | 


In a Writ of Right, upon a Cuſtom 
to hold a Court of the Plea, muſt | 


be e Whom * 
Plea is to be holden by the 73 


ſtoms, * 
Of Letters Patents, and not ſa 4 


Sigillo Anglie ſigilla.nor go? 
Of the general Iſſue in Wan us 


Null waſt fuit , where danger 
ous, 


Of Outlawry in the Plaimif: 6 | 

Imparlance in Troder and ( 

d erſion, good, p.215 

Præmunire, 

Where the not proſecuting di i 
by the Attorncy-Gencral, 

take away the {uit of the Infor 

e Þ13s 

Preſcriptions 

Ot evcry Inhabitaht to have Con 

mon; it good. p. 20 

Of what good, and where, ande 

what not, po 

To have Eſtovers at liberty, wat 

ting down VVood in a Fore 

unleſs in Fawning-time ; 

200d, p. 210 

Privuledge, 

Of the Exchequer, not granted i 

him who pays Firſt-truts at 

Tenths, p. 25 

Poſſibility, 

Not allowed tothe Kings fen 


bo 
I. 


: 
: 
: 


k 


in the Exchequer,who1s ſued i 
B. R. p. 2 


Not grantable v pon a ſuggeſios 
that Tythe Lad been paid io ne 
Vicar, Cc. and timeout, & 


* p. 203 
Pro viſo, 
Where a Condition; Where 

Covenant; where a Limitat b 

on, p.225 
2. bt 
% 
Ho Marranto, 8 
Of Liberty. he 


__ 


— 


— —— 


"The. Table. 


Plea in ĩt 3 what good 9 what not 5 
p.735 184 
R. "ps 


Eital, Dn NON . 
Ine not recital of the names 


ol the Occupters of a Leaſe of | 


Lands, not avoid the Demiſe 
trcot, 


kerds 


and b 
the Exchequer z 18 a Record, 
' though not mentioned, p.146 
ofa Fine, remaining with the Czſtos 
pe tium, amended, and made 
According to the Record, made 
And remaining with the Choro- 
graphor, p. 183 

filabrs, 
Wacre Lands conveyed by a Re- 
cuſant, ſhall be ſubject to the 
S tatute of 2 3 Elix. Concerning 
Recuſants, and the penaltics 
. thereof, p. 148 
aſe, - 5 
Þ4 Tenant at ſufferance, where 
bot good, p. 152 
nted i the Ecoffccs of Ceſtuy que uſe, to 
ts uM bis Leſſee for years; how it 
p. hall cnure, p. 196 


e Termour for ycars, to fave his 


ſued i 


p. 2 P. 2510593 


* 


9.15 3 | | 
” here upon a Fine levyed of 
"the Land, the Rent paſſetn with- 


dt Attornment, p.103 
ment of it, upon an extent of it, 
and of tic rcverſion, ſaves the 
danger of a Condition, ſuppo- 

led to be broken, P.. 113 
KC apportioned; where not, 

aan 
ated by Fine, varycth from the 

jKenture ; yer ſhall paſs, p. 136 

q—aded ; yer grantable, p. 154 
here ir paſſe ch by the name of a 


, 0M 


| 


| 


| 


: 


p.235 


J IR | 
{ed acknowledged to the Krzg, Requeſt, 
and delivered to the Barons of 


p. 168 
Reſcrved to be paid at two Feaſts, 
and not ſaid by what portions; 
the Leſſee hath the liberty to 
pay it in what portions he pleg- 

ſeth, A 
Repleader, if 35 
Aftet Iffue joyned; where granted, 
P. 90 


Licet ſæpius requiſitus, good; and 
where it mutt be ſpecial, p. 73, 
206 

S. \ 


Ale, 

By an Enfant Executor of goods; 
where binds him, P.144 

Scire Facias, | 
Where it lyeth upon an Extent, 
{uppoſcd to be farisfied,p. 15 5 
Where , upon an Alzezatio;. of an 
Ad vonſos without Licence by 
matter of Record, not by mat- 
ter of Fact, p. 175 
Statute, Merchant and Staple, 
Acknowledged ; when void by the 
death of the party, P.157 
Surrender, 
Of a Copyhold to uſes, p. u. 
Cannot be of a Leaſe for years, to 
begin at 4 day tO COME, p. 9 5 
Tenant for life, remainder in Feeof 
a Copynold,lics in the remain- 
der, may ſurrender ia the life of 
the Tenant for life, if there be 
no Cuſtom to the contrary /, 


P.259 
Ail, 


p. 87 
Tendor, 

Of Rent; bow, and where to be 
| made, P.4 
Tenancy, 
In Common; where muſt be pre- 
tended, and not given in cvi- 
„ . p- 94 

Traverſe, , 
Q Where 


ſ - 


8 


Where good; where not, p.97 
Treſpaſs, F . 
ware clauſum fregit; not maintain- 
on able by * I hath but the 
Ear- graſs after the firſt mow- 
. p. 213 
Tryal, | 
If Tythes lye in ſuch a Pariſh, or 
in ſuch a Pariſh, tryable at the 


Common- Law, p. 128 
7 


Alue, 
Of Lands; what value ſhall 


V 


be intended, P. 114 
Venire faci as, 
Where the place muſt he mentio- 
ned init, p. 171,172 
Where from the place; where 
trom the Mannor, p. 193 


Upon every Original, muſt contain 


the iſſue in it, p. 269 
Verdict, 

Not good; becauſe 100 general, 

p · 4 


Not good; becauſe it doth not ex- 
tend to all the points of the Pe- 
claration, p.95 

Given, and found, after a Superſedeas 

z 
awarded, not good, p. loo 

Two Matters are in Iſſue; the Jury 
find the one, and ſays nothing 
to the other, if a gcod Verdict, 


P. 149 


— — 


| not to give tail by Implica- 


ws 


XJ Ager of Las, 
Where cannot be u mn 
Agreement, that one Creditor 


be acquitted againſt the other 
tor Debt, P«212,2;8 


Warrants, .| 
Of Attorney, to acknow 
Deed, not good, 


ledpe 4 


2111 P.34 

Warranty, 2 
Tenant in tail, of an Adyomſon u 
groſs, grants the ſame in ſce, 
a collateral Anceſtor releaſerh 


with Warranty , abartothe 
Iſſue, 


p. 212 
Waſt, | «7, 60 
What a-fuſficient Plea in 4 what 
not, bg 
Wills, 


General words in a Will; where 
not, enlarge ſpecial words be 
fore in it, p.18 

Words in a Will or Teſtament 
conditional, where conſtrued 


tion, 
Upon a Deviſe for three fer 
he words of the Will ſult 


Where eating and drinking of the 
Jurors at their own charges „ 
doth not make the Verdict 
void; othcrwiſc,it at the char- 
ges of any of the partics, p. 267 


Unity, 
Ot poſſeſſion; where ſhall extinct a 
Common, p. 127 
Uſurpation, 


Wi here, puts the King out of poſſeſ- 
ſion; where not, p. 17 


| 


| 
j 


** 


t 
de taken diſtriburively, and ut 
jointly, p.11 


Im plication z 


Nor to be taken by 
p. 131 
In a Will, a thing implyed, ſhall 
not control a thing cxpretie®y 
p. 167 
Withernam, 10 
U pon return of a Nit hernan, if the 
Plaintiff tendereth the wet 

he ſhall have a ſpec 
Chant, 


p.23 
Writs 


ges, 0 
W'rit to reſtore his 


l 


n 


— —_——. 
— 


— 3 


Writs 8 | In the nature of a Scire Facias > 
pa recovery upon 4 Writ in the out of the Court of Admi- 
Court of a Mannor ; the party ralty , to repeal Letters Pa- 
who recovered in it, cannot be tents, of an Office, is good, 
put in poſſeſſion with the Poſſe p. 192 
Comitat u, p.99 | n 


- 


— 


4 
Ut 
F 


| 
! 
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Books; 
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Exact TABLE, tothe Three Parts of Re- 
ports, of Mr. William Leonard: And a Cor- 
fection of divers Miſtakes in Printing, of Ca- 
ſes and other Matters, in all the Three 


A, Denoteth the firſt; B, the ſecond; and C, the third Bool. 


8333823 
Tr 


855 


A 


Abatement of Writs. 


J Fone of thig Execatozs die, pend: brevi, 

the Mit abates, A'44. 

MYdmini#:ato2 lucd as Sxecutoz, mar 
& abate the Mzit, Wthe omintſtzat: was 
mititted befoze Þ>tbon brotught, A 69. 
Ame ſole Plaintiff takes Baron, the 
Kit is not abated, but abateable, A 168,169. 
VU matter of Abatement appear in any part of 
kReco:d.the Court after Judgment, will re⸗ 
wit the Judgment, A. 255. 
ten does not abate, it the Defendant dye 
the firſt Judgment in T:eſpaſs and be» 
8 keturn of the Wizit of Ynquiry, A. 


Duth, after Yſſue joyned, no cauſe of Abate-- 
min the Civii-Laws A. 278. 

The uit all aba te, it it appear the Plain: 
e the thing in demand, A. 333, 


4 
Þ what Beai Actions two Tenants mar 
kidſeverat Tenancy, B. 8. 

n Aton (all abate after Mer dict, if it 
* lo be bought befoze time, A. 186, 187. 


* abate, it the Feme be put detoꝛ e the 

. 59. 

even pleading Yopntenancy 0: Wille: 
the Witt (hail abate, without any Buſter 

Ante B. 161, 162. 

lic, © Witt hail abate, Ex Officio Curie, 

5 


Wit of Dtlcait, 
adtiadent, by E t the D7ath 


A 
Abeyance, 


In what Caſe a Uſe map be in Abcyance, B. 


18, C. 21,22, 23+ 


The like ofa Remainder, B. 73. 


Acceptance. 


Where the Yue of him in Remainder, accepts 
the Rent of Tenant fot lite, it is a god affir- 
mance of his Eftare, A. 243. 

What Acceptance of Rent by Lefſo:, Gall 
bar him ot his bGe-entry fox non-payment, a. 
262. | 

The Acceprance of Rent by the Feme , con= 
ur ms the Lcaſe of the MHusband, C. 271. 

Tbe like by Iſſue in Tail, of a Leaſe not 
warranted by the Statute, C. 271. | 

The like by an Infant at his full Age, C. 
271; 

The like of a Leaſe by a P;edeceſſoz, and the 
SucceſCox accepts the Bent, C. 271. 

By the Wives Acc:p.ance of Dower, out of 
Lands exchanged, ſh: agrees te the Exchange, 
C. 271. 

One diſclaims, and after the Lo2d accepts 
the Rent of the Tenant, the Tod ts barred of 
his Right Sur Diſclaimer, C.272. | 

Pending a C flavit Tenant aliened, the Lozv 


accepts Deivices frem the Alience, he is batred, 
C. 271. 


Accord and Concord. 


No Bar, if not cxccu:ed, A,ag. C. 212. 


R r Accoun 


Account, 


* 


Durcſle & g Barre to 1e 13. ; 
I ad Comp. after a former Executed, A. 


7 be power of the Aud 3. 500. - 

Df what things an Auditor by Dad may 
make Atlowance, A. 219. 

Tie potwer of an Audior, de puted by a pꝛivate 
perfon, A. 219. 

The difference ot an Auditor, deputed by Pas 
rott and by Ded, A. 219. . » 

Ftter Account, and the Defendant found in 
Arrcar, and then the D:lendant dies, pet the 
Platntif (hall ricover, A. 263. 


&ics not for the profits of Kayvg,if.theqpetena * 


dant were in by Title, A. 226. C. 24. 

It the Jury ought to aſſeſs Damages, A. 302. 
B. 118, 196. C. 18 192, 230. 

What map be plea ded in Barre, 03 muſt be 
pl:avecd tn dilcyarge bifoze the Auditors, B. 30, 

I 195. 
X Ft a Face acccunt to one of many jopnt 
Cadets it ts (ufftcient, B. 75, 76, 

If the Defenvant plead, that the Plaintiff 
gabe him ibs Gods, be muſt tzaberſe that his 
Was Baphff to render Xccount, B. 195. 

I it lies againſt a mer T. elpaſſer, ea wiongz 
dotr. C. 24. 

Ubere Account oz: an Action upon the Caſe 
lies againſt one twho receives money to bup 
Cattle and does not bu them, C 38. 

In ſome Cales it lycs againſt an Appien⸗ 
tice; Co 62. 


Action upon the Caſe for Tort : 
SCC Nuſance, Trover , 
| Slander, © 


Fo: Eieding a Fould:courſe, in vtffur - 
1 ot the Led who had one by Pꝛelcription, 

11. 

by a Father againſt the Maſter of his Son, 
fo: beating and laming bis Hon, whcreby be 
was ditpatagedin Mariave, A. 50. 

WH ere it tres, to: mn; al:r:oufly in dia ing of Fe⸗ 
10 E. As; 107 108. 

Tpes, and no Treſpaſs,” oz pulling down 
wur vics ina Marker. A. 108 105. 

Lies againſt an Wiper: Sheriff , who tak 
moncy to return,” bur did not return a Sum- 
mons, A. 146. 

Again a Juſtice ot Beace, fo Yr2eſtingone 
(oz F«lonp,1thout Accutatton, A. 187. 

Igalus a LY «yo, foz not taking Bail to an 
Action, . 189. 

By Teen in anttent Demcſne, koz taking 
Goes co: Tet, A. 231,232, | B. 190, 

bp a Sbeziff againſt a P2iſoner,who eſca ped 
out of Execution, ſatisfaction being acknowz 
1DJcD, g. 237 

Ike lies toz retatntng another hircd OSer⸗ 
Pant, A. 2 40, 


Action now the Caſe for 


Lies foz a Tenant in Fe foz x pm 
* 2 


though he map have an Il.3e, 
Con: C. 13. 
If it — fox dtberting 4 
zxeſcription,” A. 27 
f nes agatnſt a Ae ice I P 
to examine ont Who is Robbed. 
Foz conipiring with a 


Platutiff, (tho was a Jon Tiater l 


Defendants) in Accounts, 576. 

.Foz laying t@ much 16.07 
which tell inte the Plaintiffs a4 

An xipading, a =P A 
By Tommoner, foz obe blen 8 
mon with Conies, B. 203. | 

Againſt an Under Sie: i $: Nabe 
1750 Cg-pus delivered. 
e whclSG@d5 art 0887 deüre 
* Eine one, no Action Ites, y 
charge ſome one polltively⸗ Ch doi l 

Lies not foz exhibittng an Indiqment, which © 
purpoꝛted, that the Plaintiſt was a Dim 
of the: Reigübo ra, C 123,0 F. | 

Fo: p:oſecuting a laiivercus Bil agalntthe 
Plainriff to the Aung, that th: Plaintiff hay. | 
got 1co |. by Forge), C. 138. 

Foz pꝛocuring . S. to ſue an Appeal abu 
againſt tbe p! ainriff, C 140,147. 

Foz in {1ttoufly indiaing the Plainuf, of 

that offences it lieg, C. 140 144. | 

It ſuch Z ten lies; it wan au were, 5 
ronevus, C. 140,141. A. 279. — 


2 4 — 


It Afr 
See onfiderarionÞ&ReMu | 
0 watt} 17500 INT 
Lies fo: Went, where the Þ lon | 
from the Baron and Feme, to eo che Baron 
A. 43. 

Lyeth in-conflderation to — 
pus, A. 61. 1: 314200 
Where it lyes not lot a Rent; 4. 
centra, B. 107 R * IO8 318 F 

To pay Mm ep at two 02 moze- „ 
the Action muſt be bzought, 4. 319. 2 
221. * 3s w? 2 : 
2 in ſuch Action the conſideration bel 

be at the Detendants Requeſt they 
of the Confideration muſt = a betred t 
bis Bequeſt, B. 53. C. 9 

It it be à gd Bure, wwe the 
dilcharge the Defen dant, B zr 

It it ipes againſt Bailce of the Pin 
lec, Who recetbed Mone to ku 6 
bought tiem not, C. 38. | 

Where this Baton 03 Account les 

It rhe Det endant may plead in Barre 
pꝛomile, and tra vet ſe patt of that in 
C. 67. 

2 (pccial Pump muſt de pie 
and aberted, cite tte Plaintiff all 

udgment, C. 99, 205. 

I By a Sheriff fo2 that the Dae 7 7 
not to ſue him fo: an Eicape, vpM | 

Warrant granted at the Plaintitts Ck 
C 337, 20. 


2 LA 


— 
— —— 


— 


4 | Hot the Admtrai Srants bis Offices, 
115. 

Suit there for a mopetp of pꝛize Gods taken 
by two Ships, whyeceof one did but Rand aut 
whtle the ot her ſeized. B. 182. ö 

It by a Libel, there tt appear they ha ba not 
Jurtſdiction, a Pzemunice lies, 8.433-— 
ton ma be ſued there, upon a Bond mare 

ance,and no fe itton it2s, C. 233, 


A330 


: 


:  Advowlon. 


Action popular. 


Logs in the Informer, £ the King oz his 
„ cannotenter & Nolle pro ſequi as to the 
AK. 119 
phat Caſes it muſt ve brought in the, 
. 05 kot EB at and in 
c. 237. | | | 


4. 348 i= 

- eon upon the statue, | 
” + Ingroſſe cannot be made appendant, A. 26. 

WH, 8. cap. 9. ok buping pꝛetended Ci- By what words — Advowſon of a Uica⸗ 


_meceſary to alleadge, tha PDeten 0 wap be granted, A 
* „ Uendoz . — 17 ollen (Uether it paſs kröm be Ki King, ty the words 
202. 


er £5 eke nap bedoyendant, a 
n be bzought | if pyendagt, A.207, 208. 
the Yet to 20ught pro pare pxavara, the on appendant to a Manno: 


zi El, 5. does not limit him to an Hoto an Ade 
7 — ts 5 5 , hour 159 be granted, A. 228. B. 26. C. 17, 18, 193, 
| PE . "How an Impꝛepꝛtation may be diſapp:op:tas 
* Addition. 7 „ OS (hd, 1. 

Ay ) 


Ft come bekoze the Alias Difuc, elſe it doth ® 
fe che S'acuce, B. 183. 1 10 249 


d B. 
5 n af, eren both, „B. . dt a age a Man: _ wean may con- 


- , 1 1 . y £6 4 
877235 — ; * 


A Age. | & 


| 
| 


Wh 
1 x 


ry without an DE, accopdſngto 


B. 200. 9 2 


— 


minori ætate of the, ceaſeth by the 


we of any one, A. 74. 


nd. Jaminiſtracoz to his Wife, A, 216. 


# D:dinary may commic adminiſtration. 
be will, it be wul tncur the penalty of 


A. 240. 


| I'o alledge Ytminiftratton granted by a 


2 0 Uicar-General, A. 312. 
ited by « Biſhep where the Jn: eſtate bad 
il, &c. is ipſo tao Void, B. 135. 
ma ding Ydminiſtration granted by 
litan,buna norabili: muſt be alledg⸗ 


wth tate to pay moncp upon a Mozt- 
Infant, aud not to the Ydminiſtraz 

[C.minore ætate, C. 103. 
ens in Law, and a Dutp ts papable to 
Wugh they be not nam. d in the lpeciattp, 


a uratoz during the mino2(ty, ec. hath 


tion, and then the Ynfant comes of 
dmini{tratoz, cannot releaſe the De⸗ 
5 10 ac nowlevge ſatisfaction, C. 278. 


2 
| Admiralty. 


ue there toz cxt02tton done on the 


"IM? p ted by the CivilLaw, where the 


can decide the matter, a P:oht- 
+ 5 * 103. 


Fg 


lent ro MWatrimonp. A. 5 
The 1 Uourhee * 1 Cut in vita chill ha be 


dis age, though the firſt houtd not, B. 138. 
4 : e e Adminiſtration Agreement and Diſagrecment; : fee 


Acceprance, 


What (hail veſt in any perſcn” befoze oz after 
Agreement, A. 130. B. 22 

It the L020s agre ment to a bold admittance 
mekes it good, A. 28, 289. 

(U'ere an Inte teſt (hall be de veſte d by Agrec- 
me” en pais 3 dohere not, B. 72, 73. 

To what time Agreement ro a. Diſſeiſin oz 
Fe i ment ſhali have relation, B. 223. 

Ji an Azreemenc en pais, to an Eſtate, be god 
to de beſt an Efkate, C. 271, 272, 273. 


Amendment. : 


Ok a Ch:iſttan Name in a Plea in Bar af- 
ter demurrer, A. 24. 

What Gall be amended by the Statute of 
27 Elz. cap. 5. A. 80 $1. | 

Shall be ro affirm a Judgment oz Uerdict 
not & contra; A. 134. 

Def a Sheriffs Wetozn, A. 145. 

None of the Chziſttan Name of a Juroz after 
U-rvict, A, 267. 

D: a Judgment twhich was 1dcd viderur Ju- 
ſtic. quod quær.recupetet, B. 1, 2 

It the Pꝛoclama tion of a Fine, which were 
wꝛong with the Cuſlos Brevium, and right with 
the Churographer, C. 106, 107, 183. 


Amcrciament 3 


Amerciament; ſee Fine, 


- Annuity. 


5 Q&® 


12 udgment therein, f. 54." | 3 
J tor which that ts Frantte ee 


© 


pire, this Acton lies nor, B. 51, 52. 
Yn Y:nuity pro Confilia,impendendo cauuat be 
granted, ng? foz fired by attaiuver, B. 123. | 
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— k 


me red u Cfiſyaſs is u god 
D 4 5 : n 
n . pope 
2 | Py i NG 
Su 4 


* 5 
L arraigned at the 
Appeatant dye defoze 
urgmigt, e benon-ſuven, B. 83. | 
A e Ele ade. convict is a gu 
Bar, B. $3, 160. 

Il it de 4 Bar, the Yndictment being errones 
dus. B. 160. her F< ko 
here it muſt be bzought, if the party vye in 

another County than where the Froke was, 
C. 140, 141+ \ " "Bf WT ETD 

See che, Dtatute, 2 E. 6. cap 24 AW. 2. 
e ap 
n E 
ſitrave neloil, Bot Gailty, C, 86. 

Man Apen from &. denze 

Commiſkon Court, B. 76, 177. 


W Appearance. on 


be toim ot tianung te, to labe the Bail 
bound, A, 99. 


Appendant, Appurtenant, and Par- 


cell. 


It Tyth:s pals by Gant of a Kectozp cum 
per” ine. i A. 181, 182 

Iſſue, if an Auövewſon be Appendant, 62 in 
groin. A. 323 | 

I Car:itlaze and Sardes are Appurtenamt to 
a Hue, and paſs by op without the wozd Ap. 


pur gan, C. 214. 
Apportionment. 


I the Lefſoz grant part of the Land, the 
G:: ir hail have no Bent, A. 252. C. 1. 

Moon devtſe ot Lands rendzing Rent, pare 
being T1vice L nds. A. 310. 

It a Bent teſerved upon 4 Leaſe of a War: 
ren, map tt apporttoned, C. 1. 

None of a Reitek, becauſe entire, C. 13. 

It a condition of Re- entry upon ſeveral Red- 
dend may be appozttoned, C. 124,10 127. 


"ICC. 


I. 
Y 


e tn the High. 


- 
: 


watt to become boand, it is a * 
mance, it the Bont be delive aS 
an after  tendzed to the Bia 
| cant. = | 
Co do an I to « Stranger, wt 
actrpe thereof, the Boud is or et, 
\ Tod0 an a6 9 & Diranger, not hold, 
1. TED «Od 2 Hoon re * 


rd that the Defendant and A 


Ys 95 
7 Py 
do : 9 
X + 


become bound, is 80 as to deln 


though bold in pare; C. 226. e | 
= - 
- „ . 


Covy holver ſhalt have Aud of i, 
Treſpaſs, A. 4. a 0 "ol TY | 
Gzante of Tenant in tat i 
Ball baue Ayd, yer the Gzanto; ane 
g 191. * +. ** 
Tenant at tit hall have ut, wan 
nanr at DSuffcrance, B. 47-  . 
UWerdtct upon an iſſue upan a Cn 
of Aya ts perumptozy to the Bir AN 


Alien, 


It the Kings Contra tion of a Feats. 
an Alien de avail, A. 47, —_—_—— 
It the Sant ot an Office to him by thong 
be a dantzation, C. 243. „ VE; 
| e 

Aſſent and Conſent. 3 


32 — 


Af the Conuze of « 
Capias be di(cbarged by 
Lands are ails diſcharged, 


a 
— * 


* 
86 


Aſſets. 


f y receibed by Executors fo: Lands debi⸗ 


Ade ſold to var Pozttons ; it it be Aſſets, 
14225. B. 119. | 
| other things (hall be Aſſets, A. 225. 
 Icaſe foxiife, and aftcr his death to His 
ors f02 10 Pears, it this Term bo aſſets, . 


7 — ep receibed by the Heir foz Redempti⸗ 
a Yo0rtgage , be Aſſcts to pay Debts, C 


wcutors by Award receive 5@ l. andrclcaſe 
wd of 100 |, the whole 100 l. is Aſſcts, 


Aſſignee. 


ers of parcel may ba be covenant againſt 
len pears, A. 251, 252. 

is a ſufficient Aſſiznee, A. 25 25 

uto:s o Yyminiſtrato:s, A. 316. 


5 Aſſize. 


2 


e Vent rendzed in IA by Fine, A. 254. 
manner of adjozning and giving Judg⸗ 
where the Difſeiloz pleads Fozreign 
6, B. 41. 

krech⸗kozce in London, C. 169,170. 


Attachment. 


debt by Judgment, Stat. Re cogn. c. can⸗ 
attached, A. 29. 30. 
monep taken tn Execution, A. 264. 
atis a godPlea to2 htm, tn whole hands 
i? is attached, A. 321. | 
the Plainrif hall recover coſts agatuſt 
hole bands, gc. A. 321. 
er toz which an Action is depending, 
a be attached, C. 210. 
cannot attach monep foz a debt, befoze 
Mur de due, C. 236. 
Huis not att achable, C. 236. 
"Debt upon Recoꝛd cannot be attached, C. 
N. 1 
5 Attainder. 


en attainted cannot be charged bolth 
h A. 326, 327, 5 
erton attainted map be put to anſwer 
Actiens, A. 330. ü 
is lozleited to the Ring by Attainder of 
| in lite or in Tail in Kemainder, B. 
9210126, 


1 4 ce of Yttaindcr and Conviction, B. 


Ft WMtaintey of Robbery, (ha'kt anſtver in 


ikeales, C. 226 


Attaint. 


Mhat Heir (hall habe it, A. 261. 

Upon the Statute of 23 H. 8. 3. A. 279. 

J it ire where the Plaintiff might avoid the 
Judgment by Erroz, A. 278. 


9 
Attornment. 


Co whom, and how tt muſt be made, A. 58. 

Quoad part is gd foz all, A. 129,130,234. 

6 Upon a Leaſe fo: years in Reverfion, K. 17m. 

„. 

An Abatoz may Attoin, A. 234. 

The d:fiaitton thereof, A. 234. 

By the firſt Leſſe, binds the Tenant in te⸗ 
mainder fo: pears oz life, A. 265. 

God by the Tenants of the Land to him in 
* , after the death of Tenant oz Lifg , 
A. 265. 

To the ſurviving Grant of a Veberſſon;, 
god. A. 265. 

To the Grantee of the Reberſlon of «a Man⸗ 
noz by Leſſe& foz pears of the Manno, paſſes 
the Wannoz and binds the Tenants, A. 265. 

Itter Condition bzoken, is god to veſt the E= 
ſtate, by the bzeach of the Condition, A.2 57. 

The Relation of an A:rornment, A. 265. B. 
222. 

Who is compellable by a Quid Juris clam, to 
attozu, A. 290,291. B. 40. C. 241,242. 

No Attornment is neceſſarp, upon ſelling « 
Keverfſon of Copphold, A.297. C. 197. 

n what caies.neceſſarp, A.318. C. 10. 

ale of Demeaſnes, by Gꝛant of the Pan 

noz, the RNeverſlon paſſeth not without Accorn- 
ment, B. 221, 222. 

An Ydvowlon Appen dant to a Wanno? ſhail 
veſt without Actornment of the Tenants, B.z22 

TAhat Moꝛ ds oz Conlent amount to an Attorn- 
ment, C. 17. 

Leſſoꝛ le bies a Fine to the uſe of himſelf, and 
his Hetrs,Leſſ@ maſt Yttozn, C. 103, 104. 

I it be ncceſſarp where the Sante is in by 
Statute of Uſcs, C. 104. | 

It is neceſſary to paſs Services of a Man⸗ 
noz, C. 193. 

Tenant cf the Land muſt attozn upon grant⸗ 
ing over a Rent⸗charge, C. 252. | N 

Re ver ſlon of a Term (a Leaſe ot᷑ part of the 
Term being ſi ſt made) cannot paſs the Term 
and Bent reſerbed upon the firſt Leaſe wittout 
Artornment ; but a Term without Vent relers 
ved, be map, C. 279. Fo 

Leſſo: grants the Reber ſion to Leſſ#, and A, 
B. no other Attornment neceſſary, C. 279. 


Attorney. 


J. G. pcæſent. hic in Cur, in propria. perſona ſug 
per A. B. Arroro; ſuum; bed confiz2ned A. g. 

Leſſe fo pears cannot ſurrender by Ptrozny, 
A. 36 | | 


SC How 


How to make a P#d by Attezup, ibid. B. 192, 
200. 
May eſſoign foz a Coppholder but not do ſer⸗ 
vices, A. 104 h 
To thze#.conjun&im & diviſim, to deliver Det - 
Un, A. 192,193. 
Dow Atrocny mult make Livery where the 
L yzts {ye in ſeveral Tountiis, A. 306,307. 
In an Indenturc, C. 16. 
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Upon a @.atute- Merchant, tre Suit hall 
be in the Kinzs Bench: But upon DBrarucy-Ra- 
ple, in the Chancery, A. 149, 141, 225, cont 303, 
304. ö 

Proceſs therein, is cither Venire facias, oz Scire 
facias, A. 140,141. 

Mon a statue Staple, upon pe pment of the 
monep in the Court of C. B. (quod nota ) the 
party is bapled, A. 147. 

Udon a Startvie- Merchant, fo: that it had but 
one half of the Heil god, A. 228,229. 
L.ies to diſcharge the Land, if rhe Conuſar tas 

ken by Capias be let at large by the Conuſ-e his 
conſent, A. 230,231. B. 96. 

To avoid Execution upon a Becoguizance, 
fo: that the Tebt is attached in London, A. 
297. | 
Upon a belantar Eſcape bythe Sheriff it 
lies. B. 119 

By one Bail tote relieved, foz that the other 
Bail was taken by a Capias, and diſcharged by 
the then Plaintiff, C. 260. 

Fo: one in Execution at the Duit of an 2. 
miniffratoz, durante minori ztare, fot that the 
Anfancis come to Ige, C. 278. 


Averment. 


SI D:murrer n&d not to be averred, A. 24. 

J'iTucement to an Yctton, n&d not to be p2e= 
cileip averred, A. 123; 124. 

A conſideration to make a Bargain and Sale, 
may be ay ricd, though not mentioned in the 
Derd, A. x70. x 

Ahe te againſt a Beco:d, return of a Sheritkf, 
Ted enrotled. A. 183, 184. 

None againſt a Biſhops Certificate, A. 205, 
206. 

Where neceflarp to aber the continuance of 
the particular Eſtate, A. 139, 255,66, 28 t. B 50, 
9495+ 

here want of ſuch Aver ment is aided by Yn= 
tendment, A.2$1, C. 42,43, 

D*viſe to A. map be avcrred to be any one of 
that Name, B 35. 

Where he who pleads muſt aber all things to 
make god his Plea; oz the otler party muſt 
het it, C. 40 to 43. a 


Antient Demeſne. 


Fo: what Gods onely thep are pzivtledged 
from Toll, A, 232, B. 191. 


mT mm. © 

Fine lebped thereof, avotdable 83 

Diſceit, A. 290. N de a Wut of 
Pleading thereok, A. 333. B. 19e, tot. 


Authority. 


Oball veftricly purſued, if net tragt pi 


an Interest, A. 74.285, 286,288,289, dis, © 


Mere Authoriry is teſerved hy Sraruee of 
tf Lealts in Beben 


Deecd, to make Leaſes; 
map be made, C. 134. 


8 


B 
Bayliff. 


C Heriffs Bayliffs (hall not be pꝛejudiced 
» 'Mi\-Return,oz not Return of the Sharif, 


144. v3 
hat potwer a Bayliff of a Mann hath, B 
46. ; 
Bayl. 


Diſcharged, upon de Pzincipal his Offerts 


render himLiif, A. 58. + 2 


No Scire Facias tes againſt them, 
pertect Judgment be againſt ye Pz 
I, 2. * 
Cannot be charged be any Cuſtom . 
Scire Facias, B. 29,30 87 
It to a Scire Facias againſt them, they 


101. | ©, 
Lord ſhall find Bayl, ad ſolyrndum de, 
upon an Action removed out of London, 1B, 1755 


2 
174. A 
Bayl upon a Wrir of Error, is not to render the 


body (being then in Execution ) but is u N 
Debt, C. 113. . 


Baron and Feme. 


(2 
To what intent the Husband is the Famed 
Iſſigne, A.3. nh 
cubete they hail joyy in Tzeſpals, bs 
The Mite ſor bed with a Sub · pœna, the chat 
ges to be given to her, Stat. 5 El. cap.9. Ni 
123. 


gent, no. Superſedeas 
Thep are at Exigent, no 1 


[is 
recetbed foz the Baron without F 2565 
in 


132. | 
The Baron cannot recover 2 
due to the Ute, but mult firl} tant nen, 


tion, A. 216. 
Leaſes made by the Baron of the ** ven 
the Leaſe is void after their Deaths, 2-247" 
{bar Convepance of the Wite, f 
ven by the Baron, ts Within the intent en 


11 H. A. 261, 262. C. 78. Fs ; 
Thcy being Tenants in Tail rat | 


* 


plead Ecro2 in Fact in the firſt Judgment, 3. 
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g Recovery; this binds not the mote⸗ 

qitths Fee. A. 270. 
an Exchange by them of the Wives Land 
pod the Feine, A. 285. 
Crover by the Feme, and Converſlon by tbe 
un and Fem -, Acton mul? be again them 


b 4 2 
parmant to the Fem: , 16 no good Barre, A 


mg at of the Baron, is a bztach of a Con⸗ 

Hen annexed to the Femes Eſtate, B. 355 

5 value the Paraphronalia of a Milſcounts 

Jewels is, B. 166. 

yipſethac che (hail take the pzofits, until the 
come of Age, her ſecond Husband (urvi- 
her, Hail not take the p2ofics, B. 221. C. 78. 
Nan Intereſt be debiſed C. 5. 

lands given to the the ule of the Wife koꝛ life: 

un to the Þetrs of Baron and Feme, the Be= 

x is cxecuted foz a motetp, C. 4. 
i eme cannot give Licence to one to do a 

C9: 's in the Husbands Land, C267. 

* 3g:2ment of the Baron to a Diſſeiſin, to 

Wiſe of Baron and Feme, the Free-Hold beſts in 

lach, but the Feme is no Dilleiſoz, C. 272. 


Bargain and Sale. 


Mpetol of Houſes, god, and the manner 
, A. 18. 
Chre muſt be a Conſideration fo2 the doing 
but it is not traverſable, A. 170. 
«8s, Habend, & Succidend. infra 20. annos, 
Bargain may cut them after 20 pears, 
( Ar works by the Statute of Uſes, 
. C. 16. 
Cres during lite of the Leffoz, the Leſſee 
S cut all at one time in one Cloſe, and can⸗ 
vs off and begin again, C. 7. 
bide, grant, agree, confirm covenant, all 
WP Brain and Sale, and by the Statute of 
ts well as the words Bargain and Sale, 


$14 : 
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Barre. 


Were non dimmfjcatus is a gd barr, et & 
6.71, 72. 
nde god to a common intent, and muſt 
un, avoided, oz traverſed, oꝛ conclude the 
nant by Eftop-cll, A. 77. 
ban Diligation in Bacr of Aumpſir, hots 
* u, A. 154 
bini, and what adhantage may be ta⸗ 
upon, A. 192, 206, 207. 
u Ation bꝛought by a Dberif againſt a 
| wn elcaytng : Barr that Cnce the eſcape 
22 tik had achnowledged ſatisfaction, 


acer per literas paten. A. 183. 
eit. befoze notice, where gu, A, 


Moe Püme a good Barr iu @Treſpaſle 


. 
: 


p—— — 


againſtcie ſame party, A. 313. C. 194. 

Judgment in Treſpaſs, a god Barr in Appeal, 
A. 319. | 

Geod to common Intent, A. 321. | 

hat is a Sood Barr foz a time, though it de⸗ 
trop not the Action foz eber. A. 331. 

Where Non conceſſit, 03 That cicns paſſa per le 
fiir, muſt be pleaded, B. 13. | 

It in Slaunder, fo2 calling "one Forſworn, tt 
be a god Barr to ſay.the Plaintitk did not deport, 
B. 98. | 

No good Barr to a Contra, that a ſtranger 
became bound foz the monp, B. 110, 

To an Action q: Waren. fregic, no Barr to (ap 
it is the Defendants freehold ; foz it map be ſo, 
and that che Plaintiff hath Warren there to, 
B. 203. 

It & good Barr in Aſſompſit, that the Plaintiff 
biſcharged the Defendant, B. 203,204,214. 

The like in Covenant, C.65. 

Aſtranger ts bound, that Leſſee foz pears (hal 

pay his Rent koz bis Farm; Jt is 4 god Barr 
that the Leſſoz entred, C. 159. 


Baſtardy. 


The manner of pleading and taking Aue 
therein, A, 335. ; 

By pleading of the Baſtardy, ſpecially how 
Baſtard, it (hall be tryed per Pais, C. 11. 

Oz if the Baſtard be not party tothe Wztit, C. 


II, 
Biſhop. 


Where he ſhall be trped per Pares, A. 5. | | 

What Leaſe (hall bind the Mucceſſoz, A. 234; 
235. 

Is no Clerk, noz his pzemotion can be pz0s 
periy called a Benefice, A. 277. 


By-Laws. 


Sade hy the homage ot a Ceurt⸗ Baron, muſt 
be rationi & legi cenſonan. A. 190. C. 8, 40, 42> 
425 43. 

What By-Law ts good in a Cozpoꝛation, C. 
2645 265. 

Made by the ma joꝛ part of Commoners,binds 
alt, it it tend nat to bind the inheritance, C. 265. 


— 


C. 


Certainty. 


W Hat ſhall be ſufficient Cextainty to deſcribe 

/ V what Laws are granted, though part of 

the deſcriptions be kalſe, A. 119. B. 226. 

C. 18, 195 162 5235. | 

The line tn detcrtbing the perſon of the Donce, 
Deviſee, C. 48, 49. | . 


Sf z $P:omile 


— 


— gr | 
Piomiſe in confideration the Plaintiff would Gꝛantck thereof cannot releaſe it tu his 5 N 
repair qaandam partem domus, 28 goed, C. 91. nion, A. 176. C. 256. ©yes 
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Certiorarl. Church-Wardcen. 


Kocertifie a Warrant of Attoznep, A. 22. Whether the Ducceſſs2 ſhall have 444% 

S1anted at the requeſt of the Defendant in Trelpaſſe done in the Pyedcceſſos 2 
ert dꝛ ex Officio, &c. after a Nihil retozned,ividem, . 
C. 107. i 1 * 

Ft grantabie after in nullo et erratum, A. 176. Cinque Por ts, be. 


OT Iſſue tryable there, erped by a Jury 1. 


Ceſſavit. next County, C. 3. rd 
How Execution of Lands muſt be mate ters, 
C. 3. | , 


* 


— 


r Gat, 
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Againſt the Tenant of the King, B. 144. 


It is a good Barr to this Action; that the | Clergy. va 
K0zd accepted the Services of the Altente of the * 
firſt Con biaton appear by Bccozd, Ws 


Challenge. 


By « Biſhop, fo: that no Knight was retoz⸗ 


ned, A.s. 
To the Array fo: affinity, whether ptincipal Colour, 
challenge oz not, A. 88, 89. : : 
No challenge to the Polis in a Writ of Right, Defendant juſtifies ty a guift of goods which 
but ae the time 11 the ar A. 303. were then out of the Uendo:s yolleſsion; Achat 
The Stat. 27 Eliz. cap.6. A. 55. being out of poſſeſston be 8 
- Foz Want of Hunvzedots, where there are 2 E CRT OY * 
many Hundzeds in one Wapentake oz Kath, Common 2 J 
B. 109. . 9 4 La 
Ot the Array, fox that ths Sheriff married the 


intiffs Toulin, twhich the Plaintiff confeſs Spectall Common at certain times d 
| 2 . — — land is not ſotded, A. 73. A 


Shall not be to any houſe built on a 

Chancery. a Foundation, B. 475 45- * 

The Loꝛd 02 his Teaant chall babe no om 

Dught not to give relief after Judgment, mon to lands improved by the Stat. of Me, 

B. 115. C. 18. cap. 4. B. 44. | "4 780 

If a Commoner mar kill Conpes, & 2011 

. k 202. 10 

201. - ö In 

It à man marry an Inheritrix, and hath It ſome Commoners let their Cozn lt beyond 

Yue, and then acknowledges a Dtatute, and the uſual time, the other Commoners may put ia 
they leli the Land by Fine, the land ſhall nat be their Cattle, B. 202, 203. 

charged, fo: the Conulee is in by the Feme, 


C3090. : . 1 
Tenant fo: lite granteth a Vent : Charge, and Commiſſion and Commiſſionets 


ceſſeth, after recovery in Ceſſavit the Lozd (hail 3 
bold the land charged, C. 255. — 9 8 N Commiſſion of the King repials 
| * 3 , 270, 17 


Chattells. Commandment. 


A ſpeciail pꝛoperty fo: a time in them, A. 221. The Commander not puuichable, unlels hi 
Are bound by the Teſte of the execution, A. Command be ſtrictly purſued, B. 75, | 
304. In what caſe traverſable, B. 21,6. 


Choſe en action. ; 
oh pens Conditions, 


{bat is a choſe en actioe, A. 176. C. 196, Gil 

The King may grant it, and how, any by Leaſe upon Condition that the how's 
bohat twozvs, A. 271. B. 56. C. 17,18,196. not alien, doth not bind an Þdminiſſrato;:>* 

Þ void Church. is a Choſc en action, and one of a Feme whole Baron alieneth, 4. 3+ 


Colluſion. See Fraud, wr. 
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* Feoffment of lands held in Capite, that 

5 foffes all not alten, A. 8, 12. 

bat ads ſhall be defeated by entrꝑ, koz 

Ab ok it, A. 8 

Chit the Leſte (all not do voluntary waſte; 

what is a bzeach of it, and who (hall enter foz 

untach, A. 67. oy 

Che difference where the Condition is, Quod 

uo yacua forer, and where onlp a re-entrp is 
A.6r. B. 134. to 145. 

Co pay 20 l. 02 to give Codes, how tender 

whe pleaded, A. 68. Contra, 70, 

"Che vifcrence in pleading ro a Condition to 

dcdargcy and To. fave harmicls, &c. A. 72, 324, 


| Fall not be averred to be againſt Law, un⸗ 
appear ſo, A. 73. 203. 
pay the 29. of Febr. not papatie untill a 
Year happen, A. 101- 
Comake ſuch aſſurance as J. 8. and fuch as 
if's Councel (hall deviſe, the diver⸗ 
. 105. 
e pertozm all agreements in Articles, is 
n by not perfozming, oz by the faiſhood of a 
Le 132. 
par Woncyp at the Feaſt of Dt, Thomas, 
liter Feaſt is the day of papment, A. 142. 
(7. 
That makes a Condition, What a Limitation, 
168. 174.244.469. 283.299. B.33.114.138. 
11.153. 
[ Eſtate which is to begin upon a pꝛe⸗ 
Condition tmpoſſtble 02 poſſible, ſhall 
mnce, A. 229. 
Covenants ſhall amount to a Condition, 
fratan eſtate, A. 246. 
dat the Feoffee (hall cnfecffe J. S. in fee oz 
bt; J. S. refuſeth, who (hail ha be the eſtate, 


mat the Donces in tail (hall not do any a> 
ontwue gc. and What is a bzeach thereof, 
. 207. 357.291.298. 
Itrue diver lit bei wren the nature ot a Con- 
inda Limrati'a 3.299. 
make reaſonable aſſucance, and to leb a 
he difference therein, A. 304. 
al be pleaded by bim who will take ads 
e thereof, 306. 
pay monep at a dap and place certain; it 
Nt be feund to be patd at the verp dap oz 
lo it were patd befoze the day, A. 311. 
Uttorcr of a Proviſo (coming after the Ha- 
to alter an cftate, A. 318. 
rem all Agreements tu an Jadenture, 
sthe Obligoz to all things, though con= 
din the Ooligees Covenants, K. 324. 
dulend tte Plaintißſ koꝛ the Title ot ſuch 
eber is a breach, A. 325. 
A Deviſce ſhall not alten foz a time, is 
er eſtates ate a bzeach thereof, B. 


7 the wozy (Proviſo) makes a Condition, 
|, <ption 02 Limicativon, B. 128. 129.138. 
1.216. 
"im that the Leſſ& Gall not occupp foz 
Adee bud. B. 132. 0 
what Condition, in a Leaſe, Gzantc> of the 


— — 
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Weverſlon (hall take adbantage ok, B. 136. 0 
144. 
Debiſe to his Don towards his etucatton in 
Learning, is no Condition; but the D:viſle 1s 
god though he be not ſo educated, B. 154. 

Become un poſſible to be per fozmed by the act 
of the Lato, oz of God, B. 155. 

A. bound that B. (hall pay befoze Mich: B. dies 
befo:e; the Bond ts forfett, B. 155. 0 

To 'mainrain and-kcep in god repatr, the 
Leſſee cannot pull down and rebuild, k. 189. 

Fo: ſaving harmicls , the Delendant muſt 
ſhew how he la ved harmleſs, B. 198. 

TD:fkcrence where one is to do an ad to a ſtran⸗ 

ger who refuſes to accept it; and where it is to 
be done to the Platntiff toho refuſeth, B. 222. 

It the werds, Yicloing and Paying, make a 
Condition, C. 58. 

P2 ovided that the Leſſee (hall not grant the 
land, who deviſed the ſame to his Ex.cuto:, C. 
67. | 
To pꝛocure a Giant of the next A vopdance, ſo 
as the Plaintifk may preſent, twhart is a breach, 
CG 3h 

Upon a Condition to pay Cozu, the Diligoz 
not bound to ſeck the Ooligce, if no place be ap⸗ 
pointed, C. 260, 261. 


Confirmation. 


It one Chapter (where there are two) may 
conti ma Leaſe, A. 234. 

Aar acceptance, and by whom, of Rent, con⸗ 
firms tie Leaſt ot the tenant, A. 243. 

Tenant fot like, and he in remainder in fee, 
joyn in a Feoff nent; this is the Confirmation of 
him in remainder, C. 10. 

Abbot and Covent leaſe to J. S. at Will, and 
aft-r by Decd koz life, C. 15. 

Of a Dean and Chapter of a Bihops Leaſe, 
in what time it muſt be made, C. 17. 


Conſiderat ion in Aſſumpſit. 


Aflumpſlit in confiveration the Dekendant wilt 
pꝛobe ſuch a thing gc, When the pk is to be, 
A, 93 9 4+ 

Paſt and executed, and pet continuing, good 
to make a pꝛomiſe. A. 102. B. 111.224, 225. 

That the Platntiff will per ferm an Award, 
the Defendant would per kom it alſo, goed, A. 
102. 5 

To fozbear a Suit in Chancery, ik god, A. 114. 
B. 105. 

Df fo2bearance to (ue the Exicuto2 of an In⸗ 
fant, nor god, if the debt were not due, A. 114. 
B. 105. 

Co ſtap a Suit in Court Chiitian,god, A. 


118. 


In conſideration of Gods delib:red, pꝛomt⸗ 
ſed to pay the debt due koz them; koz ik no (ale, 
no debt, A. 157. 

It there be two, if both muſt be found, A. 173, 
300. B.71.72. 

Jn conſide ra- ĩon of the doing of an illegal ac, 
A. 180. C. 208. 236. | 

To kozbear a Suit, ought to che do in tot at 
Court the Suit depeaded, A. 180. 

T t In 
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In conſideration of the Plaintiffs p2zomile, 
A. 189 B.154. 

What is a good Conſidera ion to make an Aſ⸗ 
ſumpfit, A. 192 275.276.397. B. 29 30. C. 105. 
129 

Bot to ex*cute a Fieri ficias upon Goods, good, 
though th: goods were not Ila ble to the E xecu⸗ 
rton, A 220, 221, 

An Conſid ration the Dbligoz would pay the 
money, the Obligee pzomiled to deliver up his 
Bond, quæ c. A. 238. 

Again ſt the wife ot an inteſtate in conſider ation 
of fozbcarance, not god, unleſs ſhe adminiſters, 
A. 240. 

In conſideration of the arrears of Rent⸗chatge 
fo: life, were unpatd ; good, A. 293. 

It᷑ one of two Coaſiderations be good, and the 
other void, pet the Action ts maintainable, A. 
296. 300. 

In Conſid-ration the Plaintiff will aſſign his 
intereſt (w ere he hath none at all). B. 71. 

To tozbeat per Paululum tempus; good, af 
100. 

Abere though the Conſideration be paſt and 
executed, being done at the Dziendants requeſt, 
yer is good, B. 111. 224 225. C. 164. 236. 

Dught to be matter of benefit co the Defen= 
dant, C. 88.129. 

Void Cor ſi eration per Stat. 23 H. 6. 10. being 
to iet a Priſoner eſcape, C. 208. 

Where there arc two Ceofiderations, whercof 
one is boid, the whole is void, C. 208. f 


Copyhold and Copyholder. 


Believed by the Loꝛd per Petition. in a matter 
of cqutip, A. 2. 

CUyere he (hall do Fealty, and habe Aid of his 
Loꝛ d in Treſpaſſe, gc. and ſhail have an Eject ione 
Firm, A. 4. 

How a perſon abſent muſt make his ſurrenz 
der, A. 36. 

It the Cuſtome be to grant them in fee, it 
warrants a Sant fo: life, A. 56. 

An Iction in nature of a Dum fuir infra æta- 
tem lies, Where an Inkant ſurrenders, A. 95. 

Where Statutes ſpeak generallp of Lands, 
ac giben to the King as fozfeited; Copyhold 
Lands are not intended, A. 98,99. 

An Hetr by diſcent may icale oz bzing Treſ- 
paſſe without an admittance, A. 100. Ind al- 
lo enter, A. 174.175. C. 70. 

In pleading ſuch Leaſe, it need not be aber - 
red to be warranted by the Cuſteme; but muſt 
be challenged on the other part, A. 100. 

An heir within age not bound to tender his 
Fine while within age, A. 160. 

Out render to a ſtranger foz life, remainder 
to the right hetrs of the Surrenderer, the heir is in 
by purchaſe; $S:cus where an Eſtate is limited 
to tbe Sarrenderer htimſclf, A. 101. 

Surrender to the uſe of his right hetrs, cans 
not viſt during the Anceſtozs like, A. 102. 

Lord ſells, and Copybo:de: releaſes, the tenure 

is extinct, A. 103. 


. 


Beleale cf a Copyholder to — 1 

1 A. 102. ; ahi 
bat is a _realonable matter to excuſe 

Tenants not appearing at t | the 
o whom, and where notice of 

muſt be given, A. 104. en. tay 

CTopyholyd E{tates may be entailed, 4 1%, 

175. 

Such Eſtate feꝛkeited to the Lon 
ſeld by Bill, A. 191. . oY And ten 

Copy holder accepts a Leaſe of 
from the Lo:d, this determines ww 
ſtare, A. 170, 

Mat Dictoard map take Surrenders aut of gg 
in Court, A. 227 228. 288.289. | 

Trcſpaſs tires by the Tenant againſt 
Lo2d foz cutting tres not being timber, 4. zn 

It the Loꝛds agrament to a votd Admittanct 
makes it god, A. 289. 

NF Court to admit Copyholders may be held 
out of che Manno, A. 289. 

The mil⸗-entr p of the day of holding the Cour, 
does not burt the Copies ; but map be averred 
againſt, A. 289. 290. 

No Yttoznment neceſſary upon ſelling a Be: 
b:1 flo» of Copyhold Lands, A. 297. 

It Tenant at will oz ſufferance may grant 
Topics, B 45.46.47. 

What Eſtates accepted by a Copyholder from 
the L. zd, dees cxtinguilh the cuſtomary eſtate, 
B. 7 2.73. 208. | | 

Copynolders eſtate not Lyable to a Bent⸗ chung 
granted by the Lozd, B. 109. : 
ja Sccus of Demeſnes grantable by copp, B. 


59. | 
What refuſal of a Copyholder to do his {ts 


vice, pap its Rent, oz to make Paeſentiuents, 
is a fozfctture of his eſtate, C. 108. 109. 
AMhat faile Pleas, Feoff ments, oz Fozgeries 
of Dede, is a tozfeiture, gc. C. 108. 10g. 

He who diſſetſefkh a Copyhulder , Rains no 
eſta te, . add, a 
o Elcheat foz want of an heir, until ga⸗ 
clamatton in Court, C. 221. 

2 Beverſloner may ſur tender, t no Cuſtoms 
to the coutrarp, C. 239. 


je 
Conſpiracy. 


It it ties, it the Yndictment wert bold, K- 
C. 140. 141. 


Falſe Impril. 


Conſtable. See 1 Ju 1:6 cation 
f he map impziſon, and how, A. 327- 
2055 not diſpute the legaliry of & Jobices 
Warrant, B. 84. 
Map ſet ons iu Stocks ko refuflng to watch 


C. 208.209. 
Continual 


C 


C 


Continual Claim. 


zp be made, though the Lands come to the 


of the King, A. 191. 
— is a god claim to a bold a Fine by the 


ay, Of 4 H. 7. B. 53. 


Continuance. 


ich of ot Dekfendant after the Aſsizes, and 
the Term, cannot be pleaded, fo: that the 
pmant hach no day in Court to plead it, 


"Th difference bet dotkn it and a dies datus, ſci- 
le, upon a dies datus, and default thereupon, no 
unmnent can be given, C. 14. 
Where as to part a plea is pleaded, which ts 
mullt by certificate oz othcrtwile then by Jury, 
{thx other which is eryable by Jurp be not 
unnd, the Whole is not diſcontinued, C. 268. 


Conuzance de Pleas. 


fit grantable if the Plaintiff be pzibiledged 
hy Courts at Weſtminſter, C. 149. 


Copulative & Dis junctive. 


Uhere a copul ative ſhall be taken as a diſ- 
elde, & & cenverſo, A. 74. 244. 251. 

There a thing is to be done copulacive, both 
matters muſt ve averred, A. 251, 252. 


Corporation. 


Upon a grant to them of an acre in a great 
ſud, how th:y muſt make election, A. 30. 

Juſt acknowledg Ders, and leb ines, gc. 
INarranc of A torucy, A. 18 4. 

Tere the nzmes of the Heads of what Coꝛ⸗ 
ſutions muſt be chewed in pleading, A. 30 6, 


SS » KK, SLES FD % © go EEE. 


v. 

un they muſt mike a Leaſe by Vttozneyp, 
Wnt they ate our of poſſeſſion, B. 97. 98. 

Cannot be Fcottees to Uſes, B. 122. 

Laſes by them, muſt be ma de ty their true 
Wot Jnco:pozartou as to ſubſtance, A. 159. 
16-215. B,g7. 165. C. 220. 


aſh 
Corpus cum cauſa. See Habeas 
l. Corpus. 
N, 
Covenant, 


Taſur 
und 


eLands, the Covenanter is not bound 

I 2d with Covenan's, A. 29. 

10 Gepair upon warning, Baton lives by 

RE the Reverflon, though the houſe was 

th fore bis Title, A. 62. 

tab de xemiſes Would be exonerated De 

Thar e dc. how broken, A. 93. C. 44. 
it (all take Fireboct ſuper dicta 


ptemiſſa, extends not to Lands cxcepted, A. 
117. 

To help and aſſiſt the Plaintiff in a Suit in 
the Defendants name, and not to abate it, the 
Tefendant being a Feme Sole takes husband, 
per ts the Ait but abateable, A. 168,169. 

Upon the wozds, Dedi & Conceſſi, A. 179. 278. 
B. 164. 

Br Leſſs: to repatr, the Leſte in bis de ault 
repairs ; if the Keſſer may retain Rent koz it, 
A. 237. | 

Goat Covenant makes a Condition, and (hall 
defeat an Eſtate, A. 246. 

Upon the wozds, abſq; inrpericione denegarione, 
Covenant lies if the party himſelf difturb, A. 
277. 

Fo: quiet en jopment from all claiming under 
the Covcnantor,the bzeach muſt ſap hoto he clat⸗ 
med, A. 318, | 

Perfozmance of Tobenants in the disjunctive, 
muſt be ſpectalip pleaded, A. 311. 

Where it lies upon a Proviſo, A. 318. 

To make an Eſtate, oꝛ repair a houſe ; how 
perfo:zmance muſt be pleaded, B. 38.39.53. 

To make aſſurance, binds not to relcale with 
Warranty, B. 130. 

One covenants to aſſure ſuch Lands as ſhall 
delcend to bim, the lame to be peatip Worth 40 l. 
It ali the Lands by diſcent are to be aſſured, 


Gn 27. 1 

That the L:Nee (hall en jer without interrup⸗ 
tion of anp ; It intertption by one twho hath 
no Title, be a bzeach, C. 44. 

Cove naut to lea be the huu'l:s in as god plight 
as be found them, C. 44. 

It upon a Covenant to Repatr, e Recover 
be bad, the Le ſſoꝛz can ſue no moze, C. 51. 

It one te interrupted by a Decree in Chan- 
cer, that is no breachof & Covenant to enjep; 
dottbeut awful Eviction, C. 71. 

Ao hall do the firſt ac where the Covenant 
is tecipꝛec ait, C. 219. B. 211,212. 

That he bath mad: no fezmer Aſſurances, but 
that the Land ſail delcend, raiſes no Uſes, 
C. 7. | 


Count. 


Uthere in a Quare Impedit the Mzit map be 
general, and the Count ſpeciall, A. 226,227. 

Where in a Mzit of Entry Sur d fic fin bzought 
by Tenant in tail, A 231. 

Hot to Count where one of wo Debtozs oz 
Treſpaſſozs are utlawed, C. 202. 


Countermand. 


In what caſe the Bailoꝛ of Gads map coun⸗ 
termand the authozity of the Batie, B. 31. 


Courts, and Offices of the Court. 


The Common Beneh cannot ite to the Kings 
Bench fo: a Record, A. go, 
I upon pleading, a Title be n 


— 
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fo: the Ring, the Court ex officio muſt pꝛolecute 
koz the Bing, A. 194 323. 

A Cour: to atmit Copyholders may be held 
out of the Manno, A. 289. 

In what caſe the Kings Bench may held Plea 
under 405. A.316. 

What du y due by a Subject to the King,gives 
the Hubjec P21ivtilcdg in the Court of Exche- 
quer, B. 21. 

How and by what autho:ity Niſi Prius are trys- 
ed out of the Exchequer, B. 87. | 

All the Courts except the Common Bench, ate 
vartable as to the place, and muſt be ſhetwed 
where they (dt, B. 102,103. 


Courteſie of England. 


In what caſe the husband be where the wives 
Eſtate is dekeallble by condition, A. 167, 168. 

By cuſtome of Manno, B. 109 

It the busband (hall be Tenant by the Cou-- 
teſie of the Sꝛigntozp of the twike, where he him⸗ 
lelk was Tenant, C. 247. 


Court Chriſtian. 


Their Dentences there are god, untill revo⸗ 
bed by other Sentence, B. 169, to 172. 176, 
177. 

Cui in vita. 


What is a god Batr therein, A. 53. 


Cuſtome. 


Ok free Bench within a Manno?, A. r. ; 

That the Lozd-may ſetze foz conviction of his 
Tenant of Felony; A. 1. 

CAhere it (hall be taken ſtrialp, A. 1, 2. B. 
109. 
Ok Briſtol, that a Tovenant ſhall bind by Pa⸗ 
roll, is god, A. 2. 

That a Coppbolder may {eaſe fo: pears ad 
paſturand. non ad celend. A. 16. 

Abat Cuſtomes are void being unreaſonable, 
A.317. C. $1,$2,226,227, 

What are god and reaſonable, A. 217, 328. 
C. 227, 

That the Loꝛd may take the p2ofits during 
the nonage of the Intant tenant, god, A. 2 66. 

Cuſtomes of the Kings Courts ate Lawes, 
B. 85,86. 

Cuſtome alledged infra Regnum Angliz, if 
god, B.ii4 ils. 

I gud Cuſtome, that Robbers at Sea (all 
(are the Gods, though one Ship did but ftand 
by and {ok on, B. 182. 


D. 


Damages, 


1 by the Court ſuper viſum vulnerum, 
A. 139. | 


No coſts upon a diſcontinuance by ozig, 8 
32 H. 8.15. 4. 115. 4 D 
Jntire aſſeſſed upon one preiniſe 
an Þward of two matters, 
bow adz. A.170,171, : 
Jn Action upon the Stat. of $4, 5, of F 
cible entry, treble colts and damag:s, 4. TH 


B. 52. 
ought to aſſeſs any damages (x 


ta perform 
whercof one ay 


If the Jurp 
Account, A. 302. 

In what Actions Coſts by the Stat. 31 H. l. 
vide Tit. Stat. B 9 52. C. 92. 5 


In account the Plainiiff hath damages, g 
118. - ct 
but by 
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The Plaintiff (all have coſts a ſſeſſeb 
ons Jury, though (evecrail trpals by ſevirall 
Juries, B.177. | 

G:antee of a Reber ſlon Gall recover dams 
ges in covenant but fox things done flnce-the 
G2ant, C. 5. Ty 

The firl> jury which tryes the firſt Ylnemay 
aſſeſs damages foz the whole Tre{paſs, Cn. 

It the Plaintiff in Replevin be n d 
after Þvow2p foz Rent, the Court may afſe(s 
damages witheut a Writ of Erquiry, C. arg. 

It joynt damages be aſſeſſed fox tino try 
{cs, one of which licrh not, the Plaintiff 
ha be Judgment, C.213. 

Where the Court will abzidg da 
150. ; 1 an 


Dean and Chapter & hojliſmdi, 
An Arch⸗deacon, P:ebend, what ther % 
A. 13, 16e * * 
What places have two Chapters, and if Liz 
ſes ccnfi:t med bp one, be god, A.23 4,235. | 
Tbe Chaptcr muſt be party to a Leaſe: con, 
of lands proper to the Dean only, B. 176. 


Debt. 


Foz fozrein money may be demandedelther 

by Forrcin 02 Engliſh names, A. 41. 
{Upon a Becogntzance in nature ol a Dtatute, 

A. 5 2. B. 14. * 

Upon a votd Award, is god ik the Defendant 
do not ſhew that part that makes it void, A. 72, 
73. 1. | 

Fo: a nomine pœnæ, A. 110. | * 

Foz a pain ſe: in a Courc:Ltt, X. 203, 06 
217.218, lud 

M pon the words, Covenant and Grant ws 
A. 208. 

Ayer e it lies befoze the laſt dax of payment, 
A. 208. * 

Foz the ſur pluſage of an Yccount, u. Er 

Lies by an Admintſtrato: a gainſt an 2 
toz fo: arrearages of an Anvvite» 2 

Kies upon a Recegutzante made © 
Mayo? of London, A 28. > 

It debt lyes by the Gantt t 8 [pes 
ved by a Leaſe, to which Gant the eus 
ned, A. 315. ' * in 

Under 40 s, in the Kings Bench fox eilte 
Hundzed Court, K. 316. Pagan 
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Want an Heir, ſhall be in the Deber & De- 


, B. 1. 
tet, Ss upon a Judgment o Recognizanice, 
the Plaintiſt bave Judgment upon a 


Cre Facias, B. 14. 
Bent lies, although in the Declaratton 


tte alledged, that he entred befoze the cem⸗ 


nt of his Lrale, B. 8. 
Lies foz the Gꝛantt of Polt-Fines, and fo: a 
Komioe pœnæ by the Meir, B. 179. Cont, A. 249, 


"Chis Acton Ties not but whers a certain 
in is agt ed on, C. 16 1 

inſt Baron and Fm: fo: a debt of the Feme, 
il de in the Debet & Detinet, C. 206. 

cozn in the Deine t, and the Plaimiff (hall 
nder the value of the cozn, C. 260. 


Deed. 


Where the Habendum may controul the Pꝛe⸗ 
aſs, A. 11,28 1.318. B. 105. 
What is a god velivery thereof, what not, 
Mgt 52115 h- 
a primo deliberat. 02 non eſt fadum map be 
un of a Dad enrolled, A. 183.184. C. 175, 


er in (hs pꝛe miſſes of the Det d too things 
m granteb Habend. the one toz pears, what 
ttt the G2antee hath, A. 28 1, 282. 

Raiſure of a D:ed does not a bold it, it᷑ it be in 
apart not pꝛe judictall to the party who would 
thild it, A. 282. | 

denture bettocen A. of one part, and B, and 
hs wife and their Childzen, A. 287,288. 

Nut de picaded, S:al<d and delivered, oz by 
Ms canramounty A. 310, 

Jn Juadenturcs the intention of the parties 
my be argued; Dceds Poll (hall be taken ſtron⸗ 
af againſt the Szantoz, A. 318. B. 47.192. 

None can take by Yndenture but thols oho 
party to it, A. 287 288. B. 1. C. 34. 

The effec and meaning of them regarded, 
where the words are doubttull, B. 17 219.1575. 

Where a Deed may babe (quaſi) two delibe⸗ 
ths, B. 192. 

1 Doed once perfectly cxccuted as bp enroll- 
unt gc. cannot paſs any thing by Livery, C. 
6, 125, 

Atuail indenting, and both parties ſcals 
Kntioned to be put, makes an Jadenture, C. 


16. 

Where a Deed in the Pꝛemiſſes leaſeth lands 
Sat Hab:ncum to his Exctutozs and Afligus 
i" oprars, what eſtate the &eſlee Hath, C. 


1 334. 
date of a Died not material, C. 100. 


Demand, See Requeſ:. 


The Ring need not demand a Bent to aboid 
tae, K. 12. B. 134. C. 115. : 
bac not payable without demand, 4. 


mt yayable at Michac!mas, oz within the 


— — 


ſpate of 12 dapes, prox. poſt aliquod fe orum vel 
dierum, when tt is demandable, A. 142. | 

Ehe difference ot demand in a UMzit, De ad- 
vocatione duarum partiu n Eccleſiæ & duabus ; arti- 
bus Advoc. Eccleſiæ, A. 169. 

What is demandable in a Wric of Entry, A. 
169,170, | 

Whecher demand at one dap fo: Went due 
leberal da pes betoze, be god, A. 190,1 91,305. 

Whether a ſum in groſs muſt be demanded as 
Bent, A. 2 69. 5 

The manner to make a dcmind of a Kent, 
A. 305. 8 , 

He who demands Bent as Atto:np, need not 
tell his name, noꝛ ſhew his authozity, C. 214. 


Demurrer. 


To Evidence in Ejectione Firme, A. 269. 
Ai matters well pleaded, are confeſſed bp 
Demurrer, C. 200. © 
Upon D:murrer to a Challenge, thete needs no 

Ser jeants hand, C. 22 2. 


Departure. 


What is, what is not, A.32. 

Count of a Leaſe witheut Ded, no D'parture 
by Geplication, to ſay the Leaſe was made by 
Med, A.l56 204. C. 203. 

Ejec. vers, 5, one pleads to the Iſſue, the 
others plcad ſpecially; no Departucc© foz the 
Plaintiff to deduce a Title to himſeit, and ſap, 
that he was ſeiſed, untill by the 4, diſſeiſed, B. 
I99. 

Firft to make title by Common Law, and 
reply a cuſtome ts uphold tr, is 4 Departure, C. 
40. 4 

Devaſtavit. 


What Sheriff mar tetozu it, and what Sheriff 
is eſtopped to retozn it, B.s7. C. 2. | 

It Exccutozs releaſe a fo:fcited Bond of 
x00 J. and recetve only 50.1, the whole is Aﬀer:, 
C53. 

It is a perſonal Tort, and the Executozs of 
the Exccutozs (ham not be chargeable with the 
firſt Executszs Devaſtavit, C. 241. 


Deviſc. 


That Executors (hall (ſell Lands, who ſell by 
Fine, A. 31. C. 119. 

It ſuch Executors map ſell by parcels, A. 34, 
60 260, 

8 of an Habendum in a Deviſe, 
A.$7.58. | : 

(hat (hall be a Deviſe in tatl foz Life, 02 in 
fee. A.57,58. B.69. C. 55. | 

That bis Son, and an Execute, ſhall take 
the pꝛoliis until another comes of age, gives the 
ſon fee, A.rot, C. 55. 

To the dilcretton of the Deviſee, A. 156,224. 
283. Bigg, 

That ＋ (all ſell a Bever ſton, who Ih 

t b 
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by Paroll, pet god, and the Deviſce is in by 
the Tull, A. 148. C. 119. 

To z. ſons, and if any dpe, the fur bi voz to 
be tits heir, how adj. A. 166,258,259. C. 263. 

Ali my Lands and Tencments, tif 1t palleth 
a Kecver(on after a Leaſe for life, A.180,181. 

It bp the Star, of Wills, an eſtate pur aur vy, 
may be deviſed, A.252, 

Y Uſe may be raiſed by Dev:(:, and the confl- 
dergtion is pieſumed by Lab, A. 254, 257. 

3, the Deviſec die in the like cf the Deviſor, 
the Meir of the Deviſce ſhall take nothing, A. 
254. 

Df Cipite Land and Soccage, A. 267. B. 41, 
42. C. 267. Vide the Dtatutes 32 & 34H 8. 

To A. if ſhe do not marrp, Gemainder in tail, 
A. 283. 

That i mp ſon A. dye Without tſue,that then 
my ſons in law (all fell; how at j. A. having 
a ſon who died without iſſue, A. 285.286 

Feoffment to the Uſes in his Will, which de⸗ 
viſeth that his Fcoffees (hall be letzed to Uſes, 
a god D:-viſe, A.313. 

That Liſte fo: years (hall hold after the D-. 
viſms death kor 30 pears, accounting the Be- 
mainder of the firſt Term, how adj, B. 33, 34. 

Deviſe to A,map te helped by Jvermenr, 535. 
C. 79. 

To the kather and his eldeſt iſſue male, B. 


35. 
Things individual cannot be deviſed within 
the Statute of WIlls tf part be Socage, and part 


3 B. 41,42. 


dat his Lands (hall be ſold fox payment of 
bis debts, the Gxccutoz (hall ſell, B. 43,2 20, 

Deviſe that his Executoꝛ ſhall fell who dies, 
his Executo: cannot (cit, B. 69. 

To the heirs of the boty of his eldeſt ſon, is 
vold, B 70. 

J give my Leaſe to my Wife fo: life, and then 
to mp Chtid:ten unpzeferrcd, B. go. 

To the heir in fre is void, and he is in bp dc- 
ſcent, B 101. C. 118. 

Tat his Executoz (hall papa debt; this ts 
no Legacy, B.119 120. 

D vile (hall be taken accoꝛding totte Com⸗ 
mon, not Lrgal conſtructon, „E. 120. C. 18, 
19. 
Deviſleof 3. Cloſes to 3, and if any dye, that 
the other (hall habe all bis part to be divided 
ber +n them, B. 129. 

That A. (hail pay yearly 10 |. out of a Man⸗ 
nez. is a god Devilc of the Mannoz to à. B. 165. 

T-'cp hall. be conſtrued favourablp, but not 
againſt Law. B. 165. 

It the Deb ſoꝛ be diſtrained, and dies befoze 
re⸗entrp, nothing paſſerh, B. 165. 

Alis Lands called Jacks, tn the occupation 
of J. S. what paſſes 1f not in the occupation of 
of I. S. B. 226. Like Caſe. C. 18,19 132. 

Ot a Mannoꝛ to B. and cf a third part thereof 
to C. the are japnt: Tenants, C. 11. 

Mods in a Deviſe Gall never te judged re⸗ 
pugnant, if by any rational conſtruction they 
may conf, (C.rr,:8,29. 

Devile of Lands to his totfe for 1ife,and after 
that che may give them to whom (he will, @.7 r. 


„„ — — 
Lants called H. in two Ville, A. and b 
oy of H. 4 A. (oz life, temainder de 
and to I.; Noland paſſes in x 2 
lands in A. C. 77. "RUAN, far 
To J. foz 31, pears to pay vebte tim 
,re 
after the Term expired tohis heirs Bal. 
if he die within the Term, that C. Hall have 6 
and be FPrecutoz; J. dies, his iſtue cnters; 0 
evics bim, C. 110. a 
Devilc, that the eldeſt ſon (hall take + 
fits unttli the pounger be ef age, . 
mainder to the poungcr lon; theclder 
conditional, C. 216. & duch i 
Deviſe, that his Feoff&s to Ules hall te in 
ſed to other Uſes ; who are accountey Feaffis, 
C.262. 


Diminution. 


The manner ok alledging tt, A. 22. 
With what time it muſt be alledged, 3. j. 


Diſccit. 


Fine reverſed by ſuch a W1tt,becauſe the land 
is Ancient Dem:ſne, A. 290. C. 3,12, 117,10, 

Not abated by death of one Defendant, C3. 

Upon a KBecovery in a Qare Imptdir, A, 
293. 

C be manner of pꝛeca ding therein, 9% 

Foz an Intant again ſt his Guardian who 
loſt the land by default in Dower, 3.79. 

There eſtate of the Conuzee remains aur the 
Fine reverſed, C. 12,120. | 

Whom it (hail bind without ſummons, Cu. 


Diſcent. 


Takes not away the entry of him who claims 
by Deviſe, condition bzoken, gc. A. 210, B. 193. 
Conr, B. 147. 


Diſclaimer. 


Me who hath diſclaimcd, ſhall not habe s Wri 
of Error, C. 176. | 


Diſcontinuance de Proces, &c. Vide 
Continuance. 


Diſcontinuance de Terre. 


Kemainder in fee after a Leaſe fo; life; where 
not dil continued hy Fine by the Tenant fo? 
wy B.18,19. 

one of Copphelds, A. 9s. | 

Nox upon a Covenant to and letſed made by 
Tounant in tatl, A.110, 11". 5 

By Feoffmcnt of Tenant in tail, 4.127. b. 
18,19. | 
Quid operatur tf the Feoffees jopn in the Dil 
cont inuance, B. 18,19. 6 10 

Leaſe fo: pc ars by Ceſtuy que uſe per WI 
diſcontinuar.ce, but warranted dy the 
of 31 H. 8. B. 46. g b. 16. 

None ik the te ver ton be in the King, k. 


GG 57. Ko! 
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pn by Bargain and Hale by Died inrolled, 
pichout Liverp, C. 16. 


Dill.iſin a Diſſciſor. 


ghere a man ſhall be a Diſſ. iſor at the cleat- 
qefanother A. 121. B. 9. 

| Tenant per auter vy hold over after the 
xath of Ceſtuy que vie, if he be a Diſſcilor, B. 45 


he peunger bꝛotber enter, if he be a Diſſci- 


h Tenant at ſufferance, B. 48. 

Io iſeiſce map give licence to put in Cattle 
xt Entry, C. 144. 

ho Diſſciſeth a Coprhol der gains no tſtate, 


, 
b 


H. 
übte the uſe of Baron and Feme, he onlp 
aus, the ca te veſts in both, but the Feme is 
whiciſor, C. 272. 


Diſtreſſe. 
mot diſtrein upon the Kings Lands, 4. 


IN. 

nt and who may diſtreſs the Cattle of a 
kuger,though not Levant and Couchanrz where 
who not, B. 7. 

Vent as Bapliff, may ſap he takes a Diſtreſs 
hone cauſe, and carry it away foz another, 
1 


Dower. 


The Wife not Dowable if the Husband 
attaint of Treaſon, although pardoned, 


t 

e what an; the Feme muſt be, A. 53. 
Inquiry of damages there the Baron dyed 
d, A, F6,92, | 

I ſuch Inquiry the Jury may find above 
balu- of tte Dower, A.56. | 
dycuſtome of Gav:1-kind, whether demand⸗ 
tis by Common Lan, A. 62. 133. 

Mp a Grand- Cape in D. muſt be executed, 


9 
lle Doa ble of a Sitſin in fee, defeafivie 
Meaduton, A. 168. 


Pihe wife ail ve endswed at Common- 
2 the King is to hade Primer 8 iſia, 
y 


Mr conditional ſtate be a god Joymure to 
MDaver, A.311. | 

du that the heir granted to the wife a Rent 
Nitofaction. qc. he cught to bew twhat eſtate 


1. B. In the Land, B. 10. 
ö Infant cannot loſe by dekault in Dower, 
| Dil- 150. 


f Girdian, B. 59 189. 
kad anding twifat di bor ces the toife (hall 
"wed, B. 169,170. ; 
Atte wife ſhall be exnd9wed, where the huſ=- 
. Us a Fine and renders bacy p:eſcntly, 


I@bcbarrey by Fine and Non: claim, if 
"5 ter Ut214, wiihin 5. years, and delliſts 
ha mM 6. pears atter, C.50. 

"Map pit iicader Daerr; Where nece l- 


— — — 


Frye like if Tenant foz p:ars holds over, B. 


kendant any, the Plaintiff 


— 


ne to plead it? oꝛ to giveF udginent by default 
erp 

"Jt the Wife of the Loꝛd (Hall be endowed of 
Demcalre Lands grantable and grantey by 
Copy by the Lord, 5.153. C. 55. 

Ot a Pieſentatton to a Church, C. 15. 

It is a god barr in D wer, that the Fene ac⸗ 
ctpted oma ge from the Tenant, C. 272, 

Pleavding of agreement to a Jopntute made 
during covertutre, C. 272. 


Divorce. 


It it be cauſa frisidita:is in the man who hath 
tſſue by another, if the firſt marriage be god, o2 
the divozce god, until avcidcd ty Sentence, 
B. 169 170. 171.172. 

The le veral kinds of Divorce, B. 169. 

In plcading of Divorce, the Judges name 
Co am quo, mult be peciſelp pleaded, B. 170, 


171 · 
Droit. 


The koꝛm ot a Wi it of Right, and what is de⸗ 
mand2ble therein. A. 169. B. 36. 

Whether it lies of an Cfice, Stat. W. 2. ca. 25. 
A. 169. B. 36. 

Cbe manner of arrapment of the twelve Re⸗ 
cognito25 by four Knights, A. 30;. 

Droit of an Advowlon, where it lies. 

No challenge 
made, A. 303. 


Where a man hath no remedy but by this 
zit, B.6z 63,65. 

A Wrirot Dceir Cloſe directed to the Baplif, 
and pꝛoceded coram Sectatoribus, god, C.63,64. 


In ſuch zit 12 Recognttozs retozned, (uf- 
fice in an Inter toar Court, C. 64. 


The manner of wearing the Jurozs, C. 162. 


Upon iſſue upon the mer right, the Tenant 
mult firſt give evidence, C. 162. 


In a zit of Bight ſuc Diſclaimer, it is a 


goo barr that the Lord flnce accepted the Rent 
fzom the T:nant, C. 272. 


Dureſſe. 


I god barr in an Action of Account, A. 13. 
It may be plraded without a Traverſe, C. 


239. 


What is, what is not Dureſſe, C.239. 
Dutchy. ; 


I Caſe thercof, and of G:ants made undet 
that ſeat, B. 151. 152.162.163.164. 


A. 316. 
to the Polls after the Yrrayp 


- — — 


. 


E. 
Ejcctione Firme. 
1. of Title in London, A. 19. 


Lies not de Tenemento, A. 118. 


Where it lics not but upon an aqQua 
ouſter, A, 212. 


If the Plaintiff bath not Title, noz the Des 
ſhall not recover, A, 
| Et 


215. 


— 


Ee bona et catalla cepir, A. 312. 

Lies not cf Ccpphcid vpon tle Lo2ts Leaſe, 
but of the Toppholders Lale, A. 328. 

Where one plcads and the other demurs, and 
the dem. is adjurged (oz the Plaimik, the 
Plaintiff cannot relinquiſh tte 1NNue and take 
Judgment, as in treſpaſs, B. 199. " 

De uno Cubiculo better then de Una camera, Co 
210. 

De Romea, C. 210. 

De Meſſuagio five Tenemente, is not god, C. 
228. 

The Plaintif may relinquiſh his damages, 
where part of the Þ ton fails, and take Judg⸗ 
ment tez the other, C. 228. 


Ejectione cuſtodiæ. 
Fo: a Lozd of the heir of his Coxytolder, 


A.328, 
Election. 


Ot an acre in a great Field (cld ts a Co: po⸗ 
ration, hot ther muſt make Elcdton, A.zo. 

To whom given where the condition is in the 
dis junctve, A. 70. 

Deviſe of an acre in a Füld, the De viſee muſt 
make his electton in his life, . 254. 

Sant of a Mannoz, Except B. acre, lere 
is two of that name,the G©zanto: hath the clcctt⸗ 
on, A. 268. 

Awardin the dis junckive and one part is vold, 
pct the other muſt be per fo: med, A. 305. 

Where one hath election to claim an ſtate by 
two manner of Tonbepanccs by one Dad, C.16, 
1771 18. 

Covenant to ſtand ſelzed of Lands in S. cf 
the yearly value of 40 l. who hath the election, 
C. %. 

Cannot be transferred ober to the pie judice 
of another, C. 154. 


Elegit. Vide Extent and Exccution. 


It after Elegit tetozned, that the Lands are 
already in Extent, the Platntiff may have a 
Caplas, A.176. 

If it be executed, but not retozned Quid ope- 
ratur, A. 280. B.1z 13,49 5O. 

Gzanted againſt an Executoz upon Devaſta- 
vit tetozned, B. 188. 

Leſſe for pears map pay his Rent to the 
Plaintiff bekoze Suit, C 113, 


Embleaments. 


It Conuze of a Statute 02 Wccogntzance, 02 
the Conuzo; hail have the Cozn ſowed, B. 54. 


Entry. 


Eſtraping of Beaſts ſui ſponte, no Entry, 
A. 119 
pat ac is an Entry, what not, A. 209, 
210. | 

Entry of him who claims by De viſe oꝛ Con⸗ 
dition bicken, where not taken away by a de⸗ 
ſcent, A. 209, 210. A. 191. Semblc con. B. 147. 

An heir mar tung an Action koz Nulancy 
witl out Enit, A. 273. 


— A an, A 


Husband Leaſes thc Land ot. * 
in tail and dies, the Fime 1 
mike Lcaſes. AN be 

In what caſe Ceſtuy à cue Uſe | | 
we Ar . * 1 

death cf Tenant in tail withs 
Fitchold ves in him in 1 
* 12 8 | 1 
tre Erclipaſſle is maintainatle without 
Entry, A. 302. B,47,57,58 137. 

Where the Entry of Lim in Bemainder 
foztciture of Tenant foz life, is lawful, Big, 
62-63, | 

The Paten“ of the King muſt enter where - 
there is en inttuder, B. 149.148, 1 

Tte Lclee le es a Fine to tte uſe of himſelf 
aud his beits, if Le may re:cnter witheur Ats 
tozyment, C. 103. 3933 

Diſſeiſe muſt re-enter t eſoze he. can 
one to put in Cattle, C. 144. 9 

He in L.cmaintcr after the death el Crſtuy 
que vie, map bzing Troſpaſſe withent Entry, 
C. 152.153. 

Ky enirp cf a ſtranger upen the Rings Far» 
mer. le wilo Enters, hath gaincdthe Term of 
te Fai mer, C.2c6. | 

He h ho bath an under Leaſe in Reberſlon of 
part ot tit Term f: cm Leſſee of a greater Term, 
cannot inter to ttfeac iht \ozmer Eſtate, but the 
3:fſe map, C.269, 

ET wo Tcnantis may pl:ad ſeveral tenaucy 
in this Jaien, B. 8. 

& hat is temen dalle in a Wit of Entry, 4 
169. 
Entry ſuc diflcifin in London, C. 148. 


rn 


Error. 


Upen a Bill of Intruſion in the Exchequer 
A.g. B. 194. 

By Journeys accempts in a call J 
againſt an heir upon the death of his Inccoz, 
a Quzre, A. 22. | 

Judgment foz the Defendant reberſed, and 
Judgment given pro qu. A. 33. 

Df an Aſlize, A.5 5. 255. 

Where it liis of a Judgment in Ireland 4. f. 
C. 159. 

Lies not in the Common Bench, 4.55,159 

Noz upon the firſt Judgment in T 
Account, A.193,194,3<9. B.68. 

hat heir (halt have it to reverſe a Recon 
ww t. 

f a Quid juris clamar, A. 290. 3 

Upon a Judgment tn a Wit of Dice . 
293. 
(ho muſt joyn oz ſever in Error in the really, 
A. 293.294.317. 

It 4s Error in a Judgment in an infcriovt 
Court, if no Blaint ve, A. 392. verſe 

To reverſe a Fine foz Inkancx, and re 
in part, A. 317. 

Wy an Executor to tebetſe an uun iu 4 
np 2gainſ>t toeir Teſtatoz. 4.326. | 
Where by reverſal of one Werord) molke 

annulled, 4.325.326. 1 Dim 
A ſecond Writ oft Ertor in naturt el 


tion to te move part of a Kceozd, B. 558. 


S ES So 


Þ» 


E 


a. 


— 
ge recor do quod coram vobis refider, B. 2, 3. 


5 principal (all habe no Writ of Error ups 
a the Judgment againſt the Ball, B. 4. 

J{fa@, vir. the death oz Jnfancp of one of 
ix endantcs after Met dig upon a Judgment 
ade Kings Bench, B.5 4. C.96. 

pen a Judgment in the Exchequer, by whom 

d, B.59. 
"Lies of a Judgment in London Seſſions upon 
ent, B. 107. 

Error lies againſt the Quen, unleſſe the 
ni hetition fo: the zit, B. 194. 

een a Judgment in a Scuc facias in the 

y of Cneſter, B.194. 
chere muſk be two Wiztts to reverſe two 
nes, B. 211. 
in ſuch caſe the one Fine may be pleaded 
ih one CAlzit, and the other Fine to the other 
ſhit, B. 211. 
ypon « Writ of Error of Fine, the Plaintiff 
yzon-ſuit, a ſtt anger may have a Watt dere, 
do quod coram vob. reſi get. C. 10. ? 

commiſſion to this Judges to examine a 

t which was given in London, and re= 
dun in the Hult:ngs there in Aſſize of Freſh-torce, 
"Ihe Biſhop who pleads that he bath no- 
hug but as Ozdinary, muſt jopn in the zit 
fftor upon a Quare Impedit, C. 176. 
I who diſclaims all not have Error, C.176, 


Eſcape. 


Inthagainſt the Sberiff, although the E xe⸗ 
ation might be aveided by Audica Qacrela 02 
tio, A. 3. B 93.86. 

In whar caſe a Vill (hall be amerced foz the 
lape of a Felon, A. 107. C.207. 

The Sheriff lets oue eſcape whom he tk by 
by. Uciz, when he had a Cap. ad ſatista, againſt 
Win his hands; pet eſcape Ites not, A. 263. 
Nu ues where the party was charged in 
* while he was pꝛiſoner foz Felonp, 

16. 

Klieth not foz eſcape of a Bail, it no Scicc 
«(ſued agatuſt bim, B.2 9.30. 

= firſt given by equitꝑ of the Stat. W. 2. 

U. 3.9. 

f Colts upon non⸗ ſuit in this Yc>ton, B 9. 

the old Sheriff hep any p:iſoner after he 
a g'd of his Dffice, it is an Eſcape, B. 


Int eſcape upon an illegal Mit, the Court 
bud the Sheriff, though he cannot deny to 
Rite the V2acels, B. 86. 

Tie Shcriff cannot letze the part who 
bus by his conſent, B. 119. 


Eſchear, f 


1 L Km, depending upon an Eſtate foz 
heat, the Seigntozy 1s cxtin, A.255. 


Eſſoine. 


8 = EjeQione firms adjezned, A.134. 
Term in the exe of the Labs vegins the 


—_—— — — —— 


dap of Eſſoines; centra as to lay gente, A. 210, 
211. . 
Ja Quve Impedit, B. 4 185. 
The office and fozc: of an Etſoine, B. 4. 
It che Dekendant appear and be eſſopned, no 
IAmerciament ought to be againſt him, 3.185. 
An unneceſſarp and feigned delay, C. 5x. per 
Dyer. 0 


Eſtoppell. 


Count of a demiſe gener lp, Defend, plead 
nihil habuic in Tenen eas, the Plainriff map eſtop 
the Defendant by plcading the Deed, A. 156, 
204. 206. 

ho (all take adbantage of an Eſtoppell, 
A. 157158. 

The Jury ought to find tt, though the parip 
hath not pleaded it, A. 204 206. 

It Deed enrolled be an Eſtoppell to the party 
to plead Non ett factum, A 184. 

Wyre the Court will take notice thereof, if 
not pleaded, A. 184. 

Mat Deeds made Void by Statute, are god 
by Eſtoppell againſt the party oho made them, 
A. 308 309, 

By matter of Recozd, B. 3. 

Where one (all be eſtopped by a recttal in a 
Bond, Indenture, gc. where not, B. 11. C. 118. 

What Eſtoppel made by the Junceſtoz (hall 
bind the Meir, B. 57.58. 

I Uervict foz the Plaintiff upon a plene ad- 
miniſtravir, eſtopps the Dhert> of that Countp 
where the Trpal was, to retozn nulla bona, B.67. 

Br D ed indented, B. 73. 

One leis :d in ker takes a Leaſe of the Herbagt 
of his own Land, he is not eſtopped to claim fee, 
B.159. 

No Eſtoppel by a Becozd, tf the Judgment 
be reverſed, C. 52. 

Jutoꝛs are not eſtopped bp an E ſtoppel (m- 
plied, unleſs pleaded in the Becozd, C. 209, 
210, 


Eſtovers. 


Pieſcriptton fox them within a Forreſt, A 2. 

Toa Weſſuage net» buil: upon an old foun⸗ 
dation, B. 44. 

Mat Eſtovers Leſſck foz pears map take 
of common right; C. 16. | 

It Leffoz grant Fire⸗bot, Liſe map t:ke 
Tres if there be no unter wad, C. 16. 


Evidence, 


What Gvidence map be giben upon a Not 
Gui'ry tn Treſpaſle, A. 301. C.$3, 

Mhat upon a Nil debet, in debt foz Rent, B. 
10. ; | | ü 
He who is in thz affirmative, muſt give Evi- 
de nce fir ſt, C. 162. 


Exception. 0 


Count of a Demiſe of Wemeaſne Lands, and 
Evidence that the demiſe was with an Excep- 
tion, Yet god ebidence, A. 139,140. 

Where in a Mit there muſt be a Forſprize, 


B. 162. | 
* * What 


— — 


Khat may be exceptcd out of a Leaſe fo? years, Where Aſſetts is found oz part, and 
A. 49. Gods come to the Exccutors bands, tb 
De groſſis arberibus creſcen, A. 6, 246. Plaintiſk mult ſue fog Execution ; (ci] by te 
Where a Præcipe ſhall demand a hou:e with oz tacias, A.67,68.. a ehe dr dci 
without an Exception foz part, A. 252. Noplea againſt an Executor, that the Execy 
| ror Was cited to appear to pꝛobe the Will, a 
ExC bange. made default, and that adm. was com. ron 
4 Tetendant, A. 90, t. the 
By Baron and F:me, ohe leb a Fine of the Where Judgment ſhall be de bonis pro | 
Land taken in Exchange, the Feme may enter de bonis teſtatoris, A9 4. Pr. Where 
into her own Lands, A. 285. The Executor giv:;s his bond fox mony, a ge 
adminiſtration, C. 111,112. iin 


Execution. Debtoz makes the Creditoz his Exceuror, 4, 
112. 
Ahere the Pcfendant taken by a Car. pro fine, CUhat is a god refuſal of Executors to mobe 
chall be in Execution koz the Plaintiff, A. 5x, the Will, A. 13. F 
276. Deviſe that Exec, (hall fell a Rever 
be Defendant rcndzing himſelf ail not be by Parol ts god, and the Uendeis in by the ml, 
in Execution unicfſe the Platutiff pzay it, A. A. 148. 
5$. Debt by Engle contract lies not againſt 
Execution ſhall be of the Gs which the Des though thcy do not demur but plead, A, 165. 
fendant had at the time of the Ex:cucion awarded, Acton by them de bonis aſport. in vita teſſam. 
A. 144,145. 13. and the fazm thercof, A. 193, 194,205, 
By Ficri facias, god after the Defendant's One made Executor, if he ſhail permit 18. to 
death, A.144- bold a Term foz 3. pears, men dis potyer ts 
By U:tt of Poſſeſſion the Sheriff mull turn gins, A. 229. NN 
all perſons out of dozs, A. 145. Br graut of Bona & Catalla, gods of the Te: 
By Cap. ad ſati fa. after Elegit retozned, that ſtatozs paſſe, A. 263. 
the Lands were firſt delivered to others by Ex- Exccutor of Execu:or hom to be named, A . 
ten“, A. 176. In what caſe thep ſhall recover arrears of 
The Sheriff upon a retozn Hibendo, may ens Kent tu fe by the Stat. 32 H. 8. 37. A.30 
qutre the kinds of the Cattle, if the Count oz 303. 2 * 
A voor be incertain, A. 193. Plene adminiſtravit beteze notice of the ut, 
One in P2ilon by Uclary, again whom the the 02jg, being in afozrein County, A. 312, 6, 
Sheriff hath a Cap. ad Sar. Eſcape ties not, B.' 60, 
though the Dherif do not charge him with the be Executrix of the Debt marries the 
Cap. ad Sat. A.263. debtoz , ſhe map have an Waten fox the dale 
Stayed by Mule of Court after JAudgment, Aa2ainlt the debtozs Exccuror, A. 320. 
A.276. * They may ha be Erroz of an ilary in Felony 
Where the Defendant taken and in p2iſon foz againſt} their Teftaro:, A.325, 
Felony, is chargeable in Execution, A. 276. 277. God Beſolutions, foz thetr pleading of Sta 
B. 85 86.87. tutes, Judgments.gc, A. 328.329. 
tdhat ate well executed not being retozued, What debts muſt be fit ſt paid, A. 328, 31). 
and what not, A. 280. B. 49 560. Are liadle to account to the King, B. 3 
But one Execution upou a jopnt Præcipe in wy manner of pꝛoſecuting a Devaſtaric in 
debt. Secus upon a ſcberal Prxcipe, A. 288. kozrein County again} an Executor, B. 6 
After Execution ſued, the Dekendant cannot It they plead plene adminiſtravit ſpectaily by 
ſel his Gads bona file, A. 304. paying debts upon Bonds, they muſt etp how 
One attaint of Felony,and alſocharged with tbe bonds are diſcharged, B. 155. 
Exccuci0r's, (hall not be diſcharged of the Ex:cu- What intermeddiing with the deceaſeds eſfats 
tions; contra of Yattons, A. 326. 327. B. 84. to makes one Exccuror of his own wong, 8.34: 
99. Conditional, it he pay all debts owing ts ihe 
It᷑ the Execution be continued, no Scire facias iS Teſtateꝛ, to the other Executor, C.. 
neceſſary, B.77.78. 97. : It Exccutors enter oz claim generally, tt hall 
In what caſes a Capias in Execution Lap at be taken to be ag Exccutors, and not in other 
Cimmon Law, and in what now per Stat. B. F#PAcne, C:36. G 
$6.87, It is ſaid; that a piomiſe cannot be gb 
Cao/as lits agatnſt the bail in B. R. and C.B. bind an Executor, ik he bath not Aſſette, C.67- 
in a common Action, and upon Aud, Quer. B. Sale of Schds by an Jnfant Gxecuio 
88. good, and binds him. C. 143. | Exe 
It the body of a Loꝛd be lyable to Executien, One Tbligoz makes t Durety his _ 
B. N3 174 wes who papes the money generally; W 
197. l 
Exccutors. How be muſt be ſued, tho being c, 
Scire 4h Exccutoribus, &c, Without thetr 3 02008, Og e 1 4 ts 
names, d, 4.12. One Executor cannot give the Sent &8 
om Judgment (hall be againſt them where Teſtatoz to the 4 — 6 netheng ad 8 d 
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part only is found in Ylletts, A. 67,68. guift, C. 209 . 
| ihr . . _ Beleals 


I 25. a. T8 <a 


. 

of 
91 
uit, 
69, 
the 
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geleaſe of one Executor binds both, C. 209. 
xxecuror ok Executor not chargtable with a 
benſtzvit ma de by the firſt CTeſtatoz, C. 24m. 


Exemption. 


iure [wein at the barr, notwithſtanding 
pauced his Charter, A. 207. 


Ex gravi quezrela. 
_ in what caſe, A. 267. 
Ex parti talis. 
v phat caſe it lytth, B. 93. 


Expoſition of Words. 


den & Conceſsi in a Deed, A. 29, 
here the word Or, in a Ded, hall be copu⸗ 
Wet & convetſo, A. 74,244. 
A the woꝛd cundem in a Sant, A. 151. 
ius & dividend. in an oziginal Whit, A, 


th. | 

A Adcunc, A. 171. 

Jigr& to ſurrender mp Lands, (ſpoken by 
(nant at will) A. 178. | 
the word, Tcnement, in Szants, A. 188. 
2 * wozd, Covenant, in 4 Bill of debt, A. 


lireque in "Javietments, A. 241. 
A. 244. Suu, A. 271. 
„ A. 271, 

kitum, implies ſealing and delivery, A. 3 10. 
Expanere ad culruram, gives no Eſtate in the 
land, A. 315. 

In poreum & ad portum, all one, A. 335. 
Covenant ith too & quolibet corum, B. 47. 
In manner akozelatbd, in a Debiſe, B. 69. 

by the word, Liccr, may be made a god alle» 
Men, B. 108. C. 67. 

Inileis accounted in Law 1000 paces, and 

pacs 5 foot, B. 113. | 
Wrance,to what Convepances it doth relate, 


e of Land, is uncertain, B. 162. 
lit relate to both Dexes, B. 217,218. 
U C. 12513. 
Wether the wozd Mille, may be joyned to a 
eile 03 Accuſative Cale, C.94. 
- is of an incerrain fgnificatton, 


Miche wezd, Uncill : as, 4 Leaſe untill Mi- 
waz, includes the Feaſt day, C211. 
Sittllage quid, C. 2 14. 

Mea wozd in the ungular number includes 
hk 5 hd 262. 


late, C. 273, 274. 
f \ pears, C. 112. 
8 Extent. 
| Fit be welt executed, though not retozned, 
0 rut though not retozned, in what caſe 
Ig * | executton, B. 1 12513. 
Fay d, Are map pay the Rent to the Ex- 
iz. 


. 


Scire facias to remobe the Conuſck, C. 155. 
It the Conulce can in an caſe be removed 
without a Scire facias, C. 155. to 158. 

What kind of Intereſt is left tn the Conuſoꝛ, 
during the Extent, C. 156157. 

It an Extent be avoided by a pitoz Statute, 
the putlne Conuſa may enter ohen the other is 
fatisfied, C.2 39. \ GO 

It a debt be aſſigned to the King, he (hall 
bave all che Conuſozs Land, C. 240. | 

By the Statute of Acton Burnell, rhe Ex'en- 
doꝛs ate to take the Lands if thcy appraiſe to 
bigh, and muſt pay the debt, gitim: But when 
that ſtatim means . C. 174. 


Extinguiſhment:; 


; O. Rent by Entry, what ac amounts there⸗ 
0. A. 110. 

Eſtate fox like extin by a d coming to tie 
lame per ſon, A.174. | 

I Pzelcription of non decimand. in a ſpiritual 
perſon, is not extinguiſhed by the Lands coming 
to Lap hands, A.248. 

It a remainder depending upon an Eftate 
for life eſcheat the Scignioz is exting pꝛe⸗ 
lentlp, A. 255. , 

Where an A dtion once ſuſpended, is extinguiſh 
ed, A. 172.3 10. 330.33 1. 

Df a Ule, A. 217,255. 

2 Rent granted in fee, and that it ſhall be 
ſulpended during the nonage of every Meir, A. 
266. 

Executoz of the debtee takes to wie the deb 
toz, bow adj A.z20. 

Where perſonal things once ſuſpended, Call 
be revived, B.8 4. 

Leſfoz mo:tgages bis Re ver ſlon to the Lell 
in fee, the Term in utter ip exting, C. 6. 

Where a Warrant is ſuſpended, and map be 
rebibed, C. 10. 11, 

A Term toꝛ pears comes to the Leſſoꝛ as E xe⸗ 
cutoz, and he dies, the Term is revived, C. 110, 
1 1 1. 

It Unity of poſſeſſion in the King of Abbey 
Lands, exfinguiſh & Common, * 12 8. 

It Deviſes of a Term rem, over purchaſe the 
kee, the Term is not merged, C. 9293. 

Conditton of re-entry is not ſuſpended by aſs 
figning'part of the Land foz part of the Term, 
C. 211. 

Wy veſtroping a Reber ſlon, a Rent depend⸗ 
ing ther upon is extinc, C. 261. 

A Weluaity exiine by the Lozds purchaſing 
the Tenancy, C. 261. 

* 


Extortion. 
Againſt whom it lies, and the ſeveral Sta⸗ 
tutes againſt it, A. 295. C. 268. 


It muſt be ſet fozth in the Indiament whe= 
ther any tee oz no fee as done, C.268. 


Faux 


— — —. 


F. 


Faux Impriſonment. See Juſtification, 


ux Impriſonment lies if a Capias be made out 
of the Courts at Wellminſter to a Count 
Balatine, B. 89. 


Faux judgment. 


Lies upon a Juſticies not Exret, B. 34. 
Upon a Writ of Right Cloſe pꝛoſecuted in na⸗ 
ture of an Aſſize, C. 63. 


Fce- ſimple. 


Where it map be created without the Werd, 
B. 27. C. 216. 

De viſe, that the clder ſon Call take the Pꝛo⸗ 
fits antiil the pounger come of age, is a fee con⸗ 
dittonal in the eldeſt, C. 2 16. 


Feoffment. Vide Ules. 


Sd by the wozds Bargain and Sell with 
Liverp, A. 25. 


Fine and Amerciament. 


Upon altenation without Licence, A.8. B. 55. 
56. | 
In what caſe a Uill Gall bs amerced foz ths 
clcape of a Felon, A. 107. C.207. * 

It a Pain upon a Pzeſentment muſt be ak⸗ 
ferred, A.203,2044217,242+ 

In what caſe a Steward may Fine in a 
Court-Lect, A. 217.242. 

Gzantee of Poſt= Fines if he may diſtrain foz 
them, and ſell the diſtreſs, A. 249, 250. 

The manner of pleading in Treſpaſs, where 
the D: fendant juſtifies foz ſuch Fine, A. 249, 
270. 

By what wozds ſuch Fines paſſe, A. 249, 
250. 

It a defendant make (ſeveral defaults in one 
Sutt, he hail be (ſeveral times amerced, B.4,5. 

Fine ſet in Court koz a contempt in not re= 
toz ning of Cattle in a Replevin, B. 174. 

Debt lies fo: a Poſt- Fine by the Kings Gzan⸗ 
tte, B.179. Con, C. 56.134. 

2 Dctendant map be ſeveral times amerced 
foz ſeveral defaults in one Suit, B.185. 

It i pain ſet in a Ceurt⸗ Baton, may be mts 
tigated bp afferrozs, C.8, 

The remedp foz & G2ante of the King to re⸗ 
cover a Poſt- Fine, C. 56, 234. 

Fine toz alicnation withour Licence- map be 
levicd upon anp Lands of the Wende, C. 241. 


Fine of Lands. 


Partes finis nihil habu-r, where E xecutoꝛs ſell 
by vertue of a Deviſe that they wall (ell, A. 31. 


Not rece(veable if made to to, ct heredibus 
ſuis, A,62. 


Hot to be pleaded upon rhe 
4 H.7, 1 H. 3. & 32 H. 8. 4. 75.76.77 | 
Quod partes finis nihil ha _ how cadet 
""Where it tail be reverſed t | 
Mhere ed in part 
whole, A. 115. C. 120. , 2 in the 
Levied in Exccer City, and rederſed, becauſe 
it was de duobus Fencmentis, A. 188 
Who call be bound, and how by a F; and 
noneclaim after five pears, A. 212.213.214. 5% 
260.261. B.1$.19.36.37. C. 10. 
(Ahart rem, and contingent uſes are barrg by 
Fine, A.244. B.18.19.36.37. C. 10. 
Mith render of a Rent in fee, and the 
to the lame perſons fox lite; how the Laty cons 
ſtrues this render, A. 255. 
In pleading of it, it is not neceary co fay, 
that the Conuſoz was (cized, A. x55, 
Dangerous to plead a Fine inter alia, Aags. 
By Baron and Feme, Come ceo. que ad Cel 
done le baron, dots not barr the eme of Dower, - 
A. 2 85. 
Df Ancient Demeſne Lands, avoided by a 
Mit of Dilcett, 4.290, C.220, 
Foz lite, without the wozd (heirs) net to 
be recetved foz fear of occupancy, B. 124 
The fozce of a Fine without pzeclamation, i 
* fine is not void, but avoidable by Formedan, 
177. 5 
An. Fufant may declare the Uſes, and it 
binde, B. 159. 
Where it muſt be pleaded and conclude, $i 
actie, and Where by eſtoppel, B. 160. 
9 


\ , 


Statutes ve : 


Forfciture, 


Baron and Feme make a Feoffment of the 
Wives Jopntute to one and his heirs, tothe 
uſeof the Feoffee koz the Life of the feme ; ads 
judged a Forfei ue, A. 125,126. 1 

Tcnant fo2 lite fozfeits his eſtate by lebying 
a Fine, A. 40. 212 214.262.264. ST 

It a remainder which is ts veſt L 
tingencp, map be kozteited bekoze it A. 244+ 


145 ' | 
What diſtreſs 02 acceptance hall bart 8Lifs 
ſoz te enter fo: 'a loztetture fo: 


4 . 


A. 261. | 
It bargain and ſale by Tenant fo? life be 4 
forfeiture, A.2 64. : 


What aid, papers, Uouchers, arten 
and pleadings by Tenant foz life and years ® 
reall Ions, is a fozfetture of his cat, 89% 
62,63,64365,66. C. 169,170. * 

Jt Cenant fs: like and the Beverlloner 
in a Finc, and the Reber loner reverle 
foz his nonage, pet he cannot enter (0x wp 
ture, B. 108. | - ** 

It Ceſtuy à que vie dyt, an 1. 
over, it he be Tenant at will, ſufferer 2 
diſſetſoz, C. 151,152. be 


Forme. | 1 * 


Want of a Traverſe is but fon 

Bleading to a Condition pert mans 
benants generally, is but tozm, A. 

Want of chewing e Dd is but fen wot 
GC 193. 5 5 N 2 = 


- 


_— — 
— —— ones A a 


unt of chetoing a place l. 10 ; ſubſtance, C. 200. 
What other matter is bur fqzm,. C. 235. 


Formedon. 


Ilie the tall lpeme; the Plaintitt max lub⸗ 
alt all to be dead without iſſue, A. 286. C. 103. 
Fabel⸗kind Land no Yſſercs to barr a Forme- 
kn, 4.315. 

3 upon a gutt to the hetrs of the 
* Baron and Feme, temainder to their heirs, 


Upon 4 guiife in tail, rem, to Coparceners, 
. the Durvivoz muſt bing a Formedon, 
bo they claim as purchaſers, C. 14. 


Forreſi. 


"7 Foreſtæ 1s but a p2ivate Law, and muſt 
Wade B. 209, 210. 


Fraud, 


il Gall not be pzefumed, but muſt be 
tired, C. 255. 


G 
Gardian. 
- van in Soccage may enter foz Condition 
Neben, and make Leaſes, A. 322, 323. 
NA reuſed to Seam one fo2 an In⸗ 


Cenant id Dower, tinlefs in 
in beben, B. 189. 


Gavelxkind. 


| e f P ſuch Lands ts by cuſtome « moyct 
ſal Ma, &c. A. 133. 


aka are not Aletrs to batr a Form: 
17 


LY Grant: 


NTſevers pro Eaſiamento A. B. & heredum 
", tow conſtrued, A. 2. 
at will, 10 1. Kent, The Leffo: grants 
"reddicum foz Life, A. 151. 
ve xt avotdance, does not gibe the then 
4 avoidance, A.167. 
y hg Wicaridge, do: s not paſf: tht Pꝛeſent ⸗ 
wntd, A. 191, 


3 aer bona ſuz,the Teſtatoꝛs gwds 


, Sir and Chattels in ſuch a es. 
ide pawnage of a Park paſl.o, C 


Amd upon ſuch Land, to be cut and car- 
m—tag pears, does not grant anÞ bus 

Gas den growing, C. 29 30. 

"thy be but of a thing in el, © 


le 0fthe/ word, Gram, ina Keaſe, C 
1 een under wende, C. 55. 


Px 54 


t 


— — — — — WEE 


« — — ——. „ 


the 40 ent: Charge to begin when]. 8 S. 
dies without iſſae, who had iNue which dyen 
without iſſue C. 1. 

Bit my now Gods and Chattels, if the (9a 
wes 0z poſſtvtitty of a Term pulſe, C. 153. ca 
15 

"Of the third avoidance,ec, the wife is exnotp= 
9 2 it; the Szantte call babe the louerh), C. 


bat int:reſt of a Term 02 poſſibility map 
be granted, C.157,158. 

Ot the ear-grafle of a Meadow, C. 213 

That the Gzante ma =4 1 a load of Hap 
yearly out of his Mea the G:anre& cannot 
2 no Pap in one year, and rake two the nett, 

116. 

What (hall be ſufficient certaintp to deſcribe 
what Lands are granted, though part of the dra 
ſcription be falle, A.119. B. 226. C,18,19,162, 
235, 

Grant of Common | ol | my Lands.che Gzans 
tis hail babe no C in the Ozchards, 
Gardens gc. C. 259. 

Divers god Caſes where Granrs of (Cenane 
in tail, and he in Beverflon, 02 of Coparceners if 


| Yopnt=Tenant and Tenanc in Common, (ha 


be judged jopnt 02 ſeveral Grancs, 03 the confira 
mation of one, C.254.255: 256. 


Grant of the King; and Patents: 


Df a Manner cum perriv. Ynother Mannoz 
Which holds of it, paſſes, A.26. 

Df an Ycre tn a great Field, not ſpecitping 
Where, is v Secus in the caſe. of a common 
perſon, A.30. 

By hts Sant Omnium 48." & catallorum 
Feionum, What paſſes, A. 99. 201 203. B.56. 

S--all be taken accozding to the ti ue meaning, 
A. 119.120. B. 80. 

Ot a Choſe en action, muſt be very trictly 
penned, A.z71, C. 17.18. 196.198. 

Br the S'atuteof 3 1 H. 8. cap. 4. the King 
may grant Lands toztetted betete Office, 8 I 7 
The fozce of a N. n obſtante in ſuch Grants, B 

136. to 144. 

Mold, it the King be decetved by faiſe ſug⸗ 
getk ons. B. 137. C. 5.6 119 241. 0 25 t. 

Dutch Lands. T-nend, in fcodi firma no- 
bis & he red. voſtr. if the Tenure is as of the Duc- 
chy. B. 150. 15 1. 162.163. 764. 

The terte of general words therein, B. 157. 
158.162.163 164. C. 243.244.250. 

Be tte Words, ex graria ſp.ciali & certa ſcientia, 
whac is ſupplyed, C. 48,49. 249. 

Df an Advowſon of a Eburch, where the 
King was ſetzed of the Kectozp, C. ict. 

Wycre the King may ctaim again his on 
Granr, C. 113. 

"<p muſt bz pleaded, fub magno ſigillo, 


"It a Grant of $<vs and Aue 1 one 
utlawed, will transfer an Yccount, 
C.197. 

Shall be taken ſtrongly againſt the king, if 
tie ſence de dubiour, C. 243. 

What things.(n ye Kings Grim bil be lag 


— — 
— — 


——— ——— —— — 


to deceive the ming, « and ſo a bold the Grant, B. 
137. C.5.6.119.242. 0 250. 

Tbere the Kings Gran: (hall 02 all not wo:k 
— C. 243. 

© YE the conſlderation be kalle, the Grant is 
votd, C.247,248. 

- Whe Statue 13 5. cap. 1. appoints, That 
Patents muſt beat the ſame date as the Ware 
rant fo2 them, pet god, though of a date after, 
C. 274. 


_— 


— — 


Habeas Gorpus, & corpus cum caiiſa. 


W. Hat ſhall be a good reten of a Commit⸗ 
tp the Kings Councel, A 70. | 
liz e upon the Defendant his diſc 

even the ings P2 otection, A. 70 

like ** — ly N 
be party dilcharged being detained 208 
* {gr — out of the Esurt of Re- 
veſts;where it nppeared to be ns cauſe of cquitf; 
{ihe in Chancery, C.18: 

Party tiſcharged being detatned by a Lords 
Warrant, to auſwer befoze the Kings Countel, 
but lapes not koꝛ what, C.194. 

By p2ibileva toꝛ one be came to attend Laws 
Suits at Wem. C. 194. 


Heir. 


Ot Lands held by Anights- Service, may 
wake a Teaſe ez fell dy bargain and ſale en⸗ 
rolled during the ET" of the Ring, and it 
han — nd the hetr 

tether a buche an de my bo defoze de 
da be an Ouſter le maine, 4. 157,158. 
In 1 lea ds ricns per deſcent præ et the third 
va anficz, B.1r. C. 70. 

bobs Judgment oz falſe Blea mabes him 
targeable of his oon gods and lands, B. 11. 
C. 20. 

To what intents Hetrs are ſaid to be ſeberal 
82 but one heir, A. 292. 

Nemo eft hæres viventi:, Ergo, & Deviſe to the 
heirs of the boyp'6f J. S. who is then living, ts 
voty, B.7o. 

- Heviſe ts the heir is void, and he is in bp de⸗ 
(cont. B. 101. C.118. 

It is fatd he cannot charge himſelf by bis 
pzomile, untelghe babe Yiletts,*C.67,68. 


e Hue-and -Cr Y. 


Where Notice oughtto be giben upon a Rob⸗ 
be tp, and within What time a man may tra bei, 
A. 57. 

Who muſt be c 
ded from a hed. 1 A. 323. 

It an Bctton {pes baten a Juſtice of Peace, 

. 2 examine the party, A. 123.324. 
Yr ought to appear that fx meneths are paſt 
ance the Robbery, B. 12 

Barr rheretn by a prefertption to Bobd”at 

Glads-Hilltn Kent, quod ct mirum, B. 12, 


mined where. gods are rob⸗ 


Th:& who were robbey een in one Acten, 


quod eſt mirum, B. 2 2. 


f the parties robbed be Culficient bidene 
* Trypalil, 5. 82. oh 
The party robbed his dutp, ry 
No Wetton lies againſt an 
Kobbery in an — C. zan 


uh. es, BA —— a. 1 


32,174, 15. 


Fo 0 


"3g 


FE FF OP —_ 


4 4 
1 


J. e Fr. 

- og 

Jcofails. See the Statutes, be, 
09 


8 Stat. 32 H. 8. cap. 3 


14. 

Fo: want of the Chitſttan name of the 

Ittozny in the Roll, it aided, A. 175,176. 
MWiſ-jopntng of iſſaes ts atded; But if 

be jopned but as to part, and nothing orhing gl 

reſt, that is not, B. 195. C6 a 


* 


+. 2nd 18 in 


Ignorance. 


' What Ignorance hall excuſe the Dane 
of a Tort, B. 9495. 


Incidents, ** 


A Court is incident to = Mannes and cati- 
not be ſevered, A. 119. 
I Steward is incident to a Caurf, Aarti? 
And amerciament to a C0irt-Let, A. 117. 
What things are incident to a 3 
B T8. FL f 


Indictm . . 


Foz pubtiſhini falſe 
vera; E And aftcr, = utru m vera fuer, ; 
ditioſe, is not god, A. 287. | 

Upsn the Stat. of 1 Eliz. 1 
the Sacrament in a mong form, A. 1 

Uhere a greater puniſhment 
ſecond offcnce, the firſt conv! * 
ted in the ſecond indictment, A. 29 

Lies not foz encloſing part of 7 om) 

117. 
De morte cujuſdam hom. ignoti, is g; C 
a CTo2oners Inqueſt, B. 121. 

Againſt one man for not repairing a Bi 
in a Road, B. 183,184. TITEL 

Ot Treſpals map be coke ent g.. 
ces. though neither be of the Quorum, Fx 

Ot Foxcible Entry, god ſu dim part, 
in part, B. 186. C. 12 

Upon a Statute, cannot dung lv. 
ſame offence at @ommon Lat, B. 8 nab fe 

Fo: Pei jury og? the Stat, 5 Eliz. 
voluntarie depoſuit, B. 211. 

Againſt a Jure foz viſctoing thats 
was indicted, C:207. 

Lies not foz incloſing a Common in the 
own Land, Ca 116. 

Foz ſuing one in debt in ib Count wy 

C. 229. PDD 


Inducement. * 


1 
What that mattet ok — ö 
Afu upſit, and is the condideration, . | 


; d $16 | u. 
certainiy alledged, B. 20% | = 1 


ot 4 q 
5 = 
* 4 2 
* 
* 


, 
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LY 
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Infant, 


babe an - Yetion in nature of a Dum fult 


ary grate upon a turtender of CopPpholy 
Wh regain f bim fox neceſſaries ought to be. 


„A114 
wal a common Kecovary'by Guardian, 


un lole by default. in Dower, unleſſs by 


3 B.$ 9, ' , 
— of the Uſes of a Fine binds him, 
1 by bim without a valuable Rent, is 


217,118,319. 
eee enter into a Kecogintzance foz to diſs 
of an Execution, C.113 
1 t Executo; may ſeli gœds, and it Call 


AM his Laches of not tendaing 
_ Lotd, C. 221. 


Information. 


je Exchequer tos Uſury minx viderſes 
but not adjudg d, A. 96, 

ln the King any the Maier of his Oid⸗ 

\ foz not rendzing an account of Bullets, 

| converting them ac. what is 4 god we 


. 34. 


Inquiry of Damages. 


unt upon Demurter pro quer, fas part, 
Wan tnt depending fog Aber part, Þ Wric 

piry _ A. 141. 
{mail vamages be (ound; nonetd 


Hall ae 3.214. 

5 Inqueſt. 

An Alien ned not be pozth 4 |. _ an- 
derte to meddle wich matter not in titus, 
Pant eating befoze they bert agreed, A. 
3 ine; 3 woꝛn who che mer bis Charter of 


mm, A. 207. 
"I name of a Juto miſtaken, is 
276 
ned and imm iſaned fo: not finding 
the Ring, 8 132. 
-Juqueſt which tx ies the rt tiſue, 
damages fo the whole Treſpaſle, 


11 queſt of Middleſ. x map Ingutte (by 
cs) of the Cuſtomes in Lanuon, 


Inrollments. 


OM be loft, the Nur. (6 not of 
329+ 
bn-Dred may operatg both be the Stat. 
vl, and del Ulcs,, C. IS. 
N dPliea againſt a Deed enrelled, 
art. 
ume ts accompted foz the 6. moneths, 


Fe it be enrol led, non refert if it Were propel 
ledged, C. 84. 
How a hal en muſt acknowlevg & Dit, 
C. $4. TM: 122029 4 
Intendment. TILES 


Uthere two ſeveral ales 4 1 


not on” qo all one, A:4 | 
t nt of i 
TOI —— 
re and con 
of one who enters inta ND, A. 122. 51 


here mentioning a of 81, and. 
ſaping $1. Rent ts inten tde late re r 
our the wozd predic, A. 17 
far the Lats tales matters by long 
* is, = A. wy bay vp 
N I 
PR. =; * by! 0 N MN Ichaely der mat 
Where want of an Aber ment ts aivrd by 1: 
tendment, A. 181. C. 42,43 


Baron c | | 
5 to obe (yrigh * For \ hs 


wal of "the Kaup it is tncenped 
value, B. 11750 Cri. the they, e 


2 5 intenden ta cmtnie np 


„ C 423 432964 


Intruſion, 


Barre therein by Sant of the Vin | l 
„ Futs he Agel. and teretving rhe 6 


A. 48. 
Dilcent is no bart therein, foz aullum amps 
occurrit Regi, B. 31, 32. 
The Jnfozmatton is prout flo recorda z 
Ft che Defenvane plead a Title ; Jt he ig 
to eraVerſe nulcicl record, B. 3s; 31. 60 nin 
It every contiauance is a new locrufion} 
Where the firſt Entry was latdful, * 


> Joynt-Tenums; and Tenants in Comtwes; 


One Joyne-Tenanc of the next aboidance to a 
Church, Eecleſia yacance, releafes to his compa⸗ 
nton,nihil operatur, A.16 

Cannor ſus one the othet tn Creſpaſle toꝛ their 

ands, A. 174-C.22:8,229, 

Where ttpo (hall be Joyar-Tenanrs 02 Tenants 
in Common of an Efacre rail, A. 213,214. 

Two Joynt-Tenanes are diſſeiſed by two, to 
one at tnhom one Joyar-T coanc releaſerh,the other 
. z he is Tenant in Commen to the Beicſle, 

A. 26 4+ 

One Joynt-Tcnant cannot grant to oz enfeoffc 

If a Joynt- Tenant and a Tenant in Common 
may jopn in debt fo: Bent, and make a gee 
2 where one is to habe a greater Gare, B. 


Hebt to two to be equally | divived, if it be 
an apa 28 Common oz A Joynt, B. 0 2 ack. 

& e pant accept cLand 

from ik Ache be .t 2 to claim by 

Durvivo:, B. 159 8 

Pleading. of erg in abatement, by 

Pies 07 Dd, Stat. 34 k. 1. 3. B. 161, 62 0 

Joynde 


J 


ts BM 


rn... 


I 


— 


Joynder en act. Aion & Pla. 


Th» Tenants in a Præcipe cannot vouch 
ſeberallyp, A. 116. | 
| dants juſtifie ſeverally, and the 
apes jopntly de 1njuriis ſuis propr. &e. 
and A. 124. | 
Tenaftfo: Life and he in remainder in tail 
in pz*(cription,” 4.177. | | 
ere two Joym- Tenants 82, Tenants in Com- 
mon, ſhail zoyn in one Formeden, A. 213.214. 
As what xeall Acktons, who (hall jopn oz ſe= 
ber, A. 193, 9,317. | 
In a Wric of Error the like, A. 2935194. 
A7 (hall jepn in a Writ of Error, 02 in Con- 


iray, 02 Attaint, A. 317. 
zes jopnen in icon uben the Starure of 
Hu«-and-Cry, and 4dJ8vgeb gwd.; Quod eſt mi- 
rum, 5.12. > A 
_ Covenant to to, et quolibet corum, both muſt 

pn, B. 47. C. 161. 

Ft ons is obltged to account to tha, de may do 
it to any one, B.75,76- | | 

Debt (upon a Judgment agatuſt tha) cannot 

againſt one oni, B.zzo. 
bs Yeifants Joym-Tenants canyat jopn in 


& Dum fuir infra zratem, C,255, 


Joynture, 


bat alienation of a Feme ot her Joynture 
he — 11 H. 7. 20. of en. 


Journeys Accompts, 


It1 cor lies for the heir upon death of his 
Vnceſ$0z, by Journeys Accounts, Quzre, A. 22. 


Iſſues joyn. 


One jopnt repl. de injuriis ſuis propriis to two 
Auſtifications, adjudged god, A.r24. 

Is called in the Civil Law, Lis conteſtata, 
A. 27. 

It an Bdvowſon be appendant oz in groſſe, 
A. 323. 

Dod it (hall be joyned upon pleading Aneient 
D:meſne, A. 333. 

Upon ſpecial baſtardy, A.335. 

Yue in an Jnferionr Court tryable out cf 
their Juriſdiction, not tryable in the Courts at 
Weſtm. B. 37. | 

is jopn, koz that the Plaintiff in Covenant 
altered a wozd from the Tobenant, B. 116. 

In Replevin, upon Abſq; hoc, that he t them 

as Bayliff, B. 21 5. 


Judgment. 


Mpon the Defendant rendzing himſelf in dif» 
charge of his batl, A.58. 
The Dekendant pleads a frivolots Plea, 
bich is found fog, the intif ; Judgment 
all be entred as bÞ Nihil dicit. Nullo habito re- 
ſyectu, &c. A.68. . 
Yn à Sur cui in Vita, log part of the Meſſuage 


tis as gd as Termin. A. 175. 


7 
ccuperet poſſeſſſonem; 


Quod Capiatur, well enough, 
done d by Ac of Dblivion, A. +> ng IA 
Shall not be tos the Plainrif, i by the Re, 
co2d it appears the Plaintiff hath no cauſe 
Vion, 03 that the Yetionis iought bent fn 
debt due, A. 186,187. B.99, 100. C. 86,8) * 
8 as of « day pa, where the Defendane 
to pet — Law, ret mu 
t caſes the Judges map | 
ment by igt of an Almanach, * vun, 
* 1 fog — Plaintif in Ereſpati; 
tough t cfendant died bet i of In 
"I, nd A. 263. * * 10 
n Fazcible Entrp koz treh1 bs an 
er A 182. | F Ca 
Nihil de fine quia pardona tur, net | 
the qdefendant vers not plead by 
JI Treſpal d | 
n Treipals oz Cale may de arreſted 
the fir® Judgment, A. 309. 2 
Arrest of Judgment ſhewed in to2icing iu the 


Exchequer, B. 40. 
| Judgment wel upon a UYerdig in a counter: 
pita tn Nd, 4 2. 
Where it (att be reverſed in part, © in all; 
B. 177,178. | |; 
u is fount 
all ban 


Jn Ejectment Quòd quzr, 


4 


* 
* 


Againſt the heir, where his 
again bim, is general a 


C. 3. 
Juriſdiction. 


The Spiritual Court hath ſuriſch chen whit 
right of Tythes come in queſtion betta th 
Parſons, A. 59. 1 

In whar caſes the Spiritual Contt aug 
bave juriſdiction fox Dlanders, B. 5z, © 

It the Court hath not Juriſd;&io of the 
Action, all is void; but other faults make the 
pzoceedings onlp voidable, B. 89. 

One cannot plead to the Juriſdifica of the 
Court after Imparlance, C. 214, 215+ | 


Jour. in Court, & dies Juridicus; 


What things may be dene upon darts erm 
Jaditial, B. 206, 207. 
Juſtices and Judges, 
Whether Juſtice of Peace in a Hill at be 
by Pꝛeſeription, A. 106. 

In what infertour Courts, who art Jug, 
A. 217. 2 28,242,316. B. 34. 8 
It a Judge may take the achnemltmg 
a Deed tohimſelf, A. 184. at 

No Acton oz Undictment lies againf * 
an oFence done as Judge. A. 27, 373 
Upon a Juſticies _—_— 
elſe all is coram non Judict, B. 
Juſtices of Yfſize and Guol-Delid#f K 
take an Indictment of Treſpaſs, 5. 11“. Jn 
2 Yuffire of Peace conn — 
making a Contract aga Lam, 40 
nat Indictment cannot taken belozs 1 
of Aſſne and Qaol-Deliverys C. lt. 
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Jus ſticies. 
Bene but the Oberit bimſelf can hold Plea 
B. 
in in Epreurion thereupon, B. 86. 


Juſtiftcation. | 


„ Confable in faiſe tmp:(ſonment, fo: 
Plaintiff* would leave her Child to tte 


A. 327. 

5 A cfcription fox a Wap, the Defendant 
* & ad quem locum certain the Way 
un B. 10. 

zr the Baylifs of a Co:po:ation, to impꝛi⸗ 
i any Subject at their pleaſure foz a miſbc= 

r, not god, B. 34,35 

J the Conſtable — "baths. ſet one tn the 
hacks for not Matching, be muſt aver that 
erm dwelis in his Pa tich, C. 208, 209. 


* 


U K. 
King. See Prerogative. 


Hat is giben to the Ng by a Statute 
0t Attainder, which gives all rights, ac. 
A. 171. 
r nece ſſar y to ſummon the King fo: matter 
ite Kings Bench, for he ts there al wapes pre= 
| 25 
id 3 by aſſignment of a debt to the 
1 B:31-55-67, C:334- 
4; Fond fox perfo: mance of Covenants map 
ilk ved to the King. but no Executton beio:e 
partp be warned, 8. 57. 
The Kings A. dom ca inot marry twithout 
Wngs conſe nt, B. 141. 
he may aber a Tenure notwi'htanvding 
* Quia ne tert aum, B. 151. 163. 
fl. 
es nothing but by Record, B. 206, 207. 
ulurpation put the King out of p. nl. ſſ on 
ndvswlon, C. 17 18. 
a debts map be aſſigned to the King, B 
134. 


— — — —— — 


L. 


Law. a 


Ex lduwnz:, quid, C. 264. 

Lex wercat- ria, is a pu n que Law, and 
the Judges take notice ſo of it, C. 264. 
x yon pcioit ia util a; It it appear the 
nf cannot ha be the thing demanded, the 
All abate, A 330, 331. 


Lraſes. 
du ver tut of a powet reſet ved to make 
0 21 years, (hail not bz to commence 
Albuen,&c, A. 35. 


LT 


Ot bed « and a Farm, A. 41 | 

What kind of p:operty che Lets bath in the 
Tres, A. 49. 

Without Impeachment of Waſt; dow con- 
Qrued, Ibid. 

Excepting dds, Timber: Tres gc. if the 
ſoilc tt ſelf ts excepted, A. 116,117 147. 

Where a licence to cecupp amounts to, and 
(hall be pleaded, as a Leaſc,' 4. 129. 


Covenant that the Covenantee Gall enjop. _— 


is a god Leaſc; 
A. 136 
02 prars map commence in fwuro, A. 171. 

Upon a Leaſe fog ptats in rem, there muſt be 
Y:ttoznment; 1bid, 

Mhat words amount to a Leaſe, A.1r78. 

By Baron aud Fem, not god without Ded, 
A. 204. | 

Fo: pears, if the Leſſee ſo long live; and if 
be die within the Term, the rem. to J. S. The 
rem. is vold, A. 218. C. 154. 

Ahere an uncertain commencement may be 
alcertained bp the eutrp oz election of the Leſſee, 
A. 227. B. 1. 

Muſt have an end and beginning certain, A- 
245. C. 86. 

Leaſe fox life cannot commence in fururo, una 
leſſe by Wap of rem. 4A. 275,176. 

None can take by it but thoſe are party to the 
Ded, A. 287. 288. 

What are void what onlp voldable, A. 307, 

One man cxpoſu'r ad culturam his Land to to, 
the two have no eſtate, A. 315. 

To commence- after 4 fo; mer, if the fo:zmer 
were void ab initio oz flnce, the firſt Hail begin 
pazfently, B. 1t. 

What is a Leaſe foz pears, oz at will, B. 78. 

By a leverall! Hibendum to ceinmence after 
the expiration of ſcveral fo:mer Lraſes, whether 
the n:w Leaſe begin till all the other be expired, 
B. 106. 

Leaſe oz ſo many pears as J. S. (hall name, 
is good, it be name in the life of both parties, 
C. 86. 

Leaſe out of a Leaſe, tos ſo many pears as 
ſhail be to come at the Leſſo:s death, 1lbid. 

Leaſe of Kants by Leſſe fox piars,wozth 8 1. 
pet annun, unttii the Leſſee leb 100 l. hat ins 
tereſt is left in the Lefle, C. 157. 

Leaſ: foz 60 pears, an d if th. Lee dye with⸗ 
in the Term that then his Ex cutozs ſh. li va be 
untill the end of the Term, C. 196, 197. 


Contra, that a ranger ſhall gc, 


Leet. 


Whois Judge there, and what things are ins 
cidenrto a Leer, A.217.218. 

When to be holden by the Common-Law,any 
by coc Statute, 5.74. 


Legacy. 


Mbat is 4 god aſſent by an Executoz to a 
KLcgacy, A. 129.130, C. 6. 

Not papable without demand, A. 17. 

Mhere, and that election hall made one oho 
ts Executoz and Legatee, to be in be the De vile 


oz as Extcutoꝛ, A. 216. 
7 3 Papäble 


— — 
M 


— — — 


"= able to an infant at bis- full age, bis 
_ mar lue fo2 it befoze the time of his 
full age, A. 278. | 

What Debiſe is a Legacy, what not, B. 119, 


110. 
Liew and County. 


gathere Plea ſhall be til (after Mer dick) koz 
want of alledging a place, B. 22,7677, 146, 147. 
C. 10. 

Mere neceſſary in an India ment, B. 183. 

No place neceſſary where a Feoflment 07x 

Teaſe fot life was made, B. 31.32. 

Noz in pleading a diſceat, B. 31,32. 

Where the taking of the pzofics of Lands is 
allevged, tt muſt be ſaid to bs done at the Vill 
where the Lands lie, C. 238. 


Limitation of Eftates. 


To R. and B. his wife fo: pears, if they oz 
any of their child ez child:en 1tve ſo long, A. 74- 
hat wozds make a Condition, what a Li- 
mitation, A.167. 168, 244.245. 298.299. B. 38. 
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To the Feoffoz fog life, and after his death to 
bis Exet. fo: 20 pears, in whom the Term is 
vet ed, B. 7,6. C.21,22. 

To 4. fcz lite, and if A. dye within 20 pears, 
to his Exc, fo; ſo many pears, B., 7. C. 21, 


22. 

One ha bing iſſue a ſon and a daughter by lee 
berall bente rs, Deviſe to his fon and the heirs 
of the bodp of the Father, hoto adj, B. 24-25, 
16. 

Manns of O in S. uſe limite d ok all Lands 
in O; ret the Manno paſſeth not, B. 47. 

Tye Moe p of lands to vis mite foz pears, 
and his el deſt daughter to enter into the other 
mopetp, and the Daughter married and dyed 

without JUſue having another filter, C.25,26. 
To . S. and his iſſue impotcrum procreand. 
the pꝛeſent iſſue take nothing, C.$7. 

Lands given to A. oz the life of C. and B. the 
death of either determines the eſtate, C. 103. 

G: ant to too habend. mopetꝝ to one, and motetꝑ 
to the other, god : but gzant of to acres ha- 
bend. to two, habene, one to one, and the other to 
t'other, is Void, C. 116. 


Limitation of Time. 


It a Cezpoꝛzation muſt alledg Secifin within 
the time limited by rhe Statute in real Yeions, 
A. 153. 


Livery of Seiſin. 


Ade befo:e enrollment, all veſt the Eſtate 
by Liverp, and p:ev2nt the operation of Inroli⸗ 
went, A.s. C. 127. 

By Letter of At ton cannot be made by pars 
celis, unleſs ſolimited, A. 34. 

Wyat is a god Livery, what not, A. 207. 

Where the particular Tenant and he in rem, 
joyn in a Livery, how adj. A. 262. 

Holy it mut be made by Ytroznyp of land in 


jꝗ—FP—— : — —— — 


ſeverall Counties, 02 of = Mann, , 
308. bp ; Mannes, A.306,30, 


Wave to thick where the 4 


four, ts god in ſome caſes, 5.73. 
Feoffment by Tenant fox life; an» beten 

purchaſerh the Fee, and then Le . 

purc tho t 1 An 

the 7. 2 1 2 ge ' rd TA; 

ut that all not paſſe other lands 
led by the Feoffoz in the ſame Vill, 
Feoffment was of all his lands in B, C. 7 


Livery & ouſter le nnr. J 


hat Leaſes o Conbepantes an 1 
ws Livery ſued, A. 157. vel ay ts 


London, 


Scire facias there ad diſcuriendum debirum,A, xx; | 
Quo Warcanto Lies againſt the Clty, U 
Mapoz uſe autbo:ity not agreable toLaw; per 
Card, A. 106. 107. 8 
Upon a Recogntzance taken before the 
Waycz by cuſtome, Debt lies not but tn their 
own Courts, A. 130, 131. 
Tye cuſteme that a F:me ſole Mereham map 
fue without her tbusband, A. 130, 131. 
The Statut 32 & 34 H. 8. ot Wills, how 
far they extend ti lands in L. A. 267. 
The Courts at Weitu inder take notice of their 
t bad no riffs in the 1 ch of 
Edward yo nz, 1bid. Ane * 
Debt tics in the Common Pleas 4 Becoje 
nizance there, Ibid. N 7 
Huſiings map be holden eberp week, B. 1. 
4 Upm Undicment at the S: cons, rot ii 
107. | 
The Cuſtome there, Quod conceſſu ſolyers I. 
bitum aherius, B.rF6. 4-9 
Cuſtome that every Darety ſhall be charges 
able pro rata, B.166 167. | 
It an Yction there by Cuftome be remobed to 
Weſtm. it hail be remanded, B. 167. 
They ought not to be tmpieaded in teal It's 
ons but in their own Courts, C. 14. 
Their Liberties \ſci3ed and re:granttd bf 
King Rich. the ſecond,and re:granted ie 199009 
marks, C. 264. 


M. 
Maihem. 
Utting off any finger, is 4 Maike . S 
139. 
Maintenance. See Stat. 32. H. 8. 


Foz deflring « Inter to 6pprar, 47 5 . 
accozding to his Conſcience, done by a B 
B. FALL . | | fo 

gainſt a Counſellout at Law; C: 237+ ; 


Mannot. 


colfment manu 


SSF 


* 


* 
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M 


Mannor. 


whether a Vent: Charge map be parcell of a 


$uono? A. 14. | 
| into ſeverall Vills, a Gzant of the 
gjunns? in one Vill, how adjudged, A. 26. 
d cum pertin. another Manno which 
une if paſſeth, Ibid, + 
ghere by G2ant of part of the Services of 
s and Demelnes, a Manno will 
pſt, A. 26. B. 4142 
$leaſe of the Manno, Except ali Caſual⸗ 
wand P2ofies of Courts, the Contr is not 
D. A. 118,119. | 
i it may be diſſolved, and after become a 
1 again, A. 204. F 
1moyety thereof by that words 6onveped, 


3.42. | 
* a Steward of a Manno deputed by 
„map take Durrenders extra Curiiam, 


elle of a anno: attozne to the Ganz 
ie Revetflon, the Manne paſſes, A.z65. 


11422. 
Tenants pay their Rent to a Diſſeiſs, 
diſcharged, A. 265. 
khe Service of a Tenant may be changed 
at ſervice to another, A 266. 
that will paſſe by Gant by name of a Man⸗ 
hb. 41.42-43- 
hat name a Hanno may paſſe, B. 47. 
IBannoz in two Vills 6s deviſed to the beir, 
nds tn one Vill co A. B. he Gall have 
kibiled to him, B. 190. 
kale the Hemealnes, the Meverflon paſſes 


rant of the Mannoz without the Kcfſxs 
Mument, R.222. 
he Per dite pa ſſe not without Yrroznment, 


193, 

N Market. 

Mkeelen hozſe de ſold by J. S. by the name 

4 and ſo entred, it alters no pꝛopertp, 
Meſne. 


Veto of the Count, B. 36. 
Vu te extinc by che Lo2vs purchaſing the 


Monſtrans de Droit. 


There it lies, A. 195. B.122. 
dhere onlp & Peticion de Dtoit, B. 122. C. 


nn of Right fo: a Rent-Charge granted out 
ds which are Unce veſted in the Crown, 
W191. 
AtheEfates muſt be truly ſet down, elſe 
wd, after Judgment, C. 242. 


Mlonſtrans de Faits. 


| x IN Giant of a Keverſſon, the 


mor. 


un hetwed, A. 3 10. 
7 pleading of an Eſtate in an Hun» 
* 


Mort & vie. 


It the Plainttf dre after Mer diu within the 
time that the Court takes to confider of the 
Law, the Court may it they will give Judg⸗ 
ment as at the firſt day in Bank, A. 187. 

If the Detendant dye after the firſt Yudgm«:zx - 
in Treſp:e,befoze the Witt of Unquiry retozns 
ed, pet the Acton does not abate, 4,263. C.68. 

It one of two Defendants in Aſſumpſit dyt 
bekoze Judgment, it Erro, B. 54. 


Murder. 


Co ica be on es Child whereby it periſhes by 
famine, A. 327. 


— — 


— +. 


N. 


Name. 


O F a Coꝛpoꝛatton, ought to be Urtaip alleds 
ged as to the ſlubſtance, A. 134.162. C. 18, 
19. 


Joan and Jane, all one name, A. 147. 

2 Co:po:aticn make a Leaſe by the Came 
name in ſubſtance and ſence, but not in woꝛds, 
Yet god, A.159.160-161.162.163.215. B.97.165, 
C. 220. 

Garcer King of Yrms, and the manner of his 
creation; 4.249, 

What are Names of Dignity, and that of 
Office onlp, ibid. | 

B. and Nether B. 4 Vill, A. 272. 

Executoꝛ of Exec, how named, A. 275. 

It the wozd Hir, be a god name of purchaſe, 
A.287,288. 

Where the names of the heads of what Cote 
pozations muſt be che wed in pleading, A. 307. 

T he beſt way is to ſue the Defendant as he 
is named in the Bond, though his Name be 
othcrwile, A. 322. 

Myat is a name of Dignity and muſt be put 
in the uit; what not, B.49. 

In pirading any matter done befoze Suiters 
of a Cotirt-Baron,, if their Names maſt be 
ſhewed, C. 8. 


Ne admittas. 
Where it lreth, A. 235. 
Negative prægnant. 


Defendant pleads, that he permitted J. S. to 
ba be ingreſle into all ſuch Lands which lap 
freſh, adjudged god, A. 136. 

Chat j. G. did not diſturb the Plaintiff but 
by due courſe of Law, B. 197. | 

hom to avoid the pleading of a Negati . è præg. 
by a Modo & forma, B. 198. 


Niſi 


Niſi Prius. 


It grantable per Proviſo pro Def. upon an 
Infozmarion at the ſuit of the party, B. 1 10. 


Nolle proſequi. 


As to part betoꝛe Uerdict,(in a joynt Action) 
if it diſcharge tl e wyole, B. 177. 


Nomine poenz. 


The Heir (all not babe debt koz it reſerved 
by bis Junceſtoz, B. 179. 


Nonſuit. 


The HPlaintif map be nonluit after Demurrer, 
A. roy. C.28, 


No PMoenlutt foz part of a Mzit 02 Sill, B 


177. 
Non eſt factum. 


Where the Defendant may plead it 0z the ſpe⸗ 
ctall matter, A. 322. 

By this Plea, the date of the Bond, nos the 
ſcaling of it at another day tken which the 
Plainciff. declares, cannot pꝛejudice the Plain⸗ 
tiff, Go Io90% 


070" 4 


Notice. 


Hot: and when Motice muſt be given to « 
Patron of a UYopdance, A. 32. C. 46, 47. 

3 to pettec an Atiumplic, A. 105, 
12 

ahere Notice of a Hurtender of a Lzale 
muſt be given to him who hath the ſubſcqueut 
C date, 0s. 


Nuſance, 


(ere an Acton lierh fo: Copping of new 
made lights, where not, A 168. 

Actiou. on the Caſe lies foz it by Tonant of 
the Fieehoid, although be may babe an àſſize, 
C. 263. . 18 4. A. 247. Cen. C. 173. 

Where it tes oz turming a Water: Ceuc ſe 
trom a ill nem erected on an old Foundation, 
A. 24 45 

Er. 1 continuance thereof is a frech Nuſance, 
B. 103. C. 174 

The difference of ex- ate & exigere ſtagnum, in 
ſuch Adttons, 8.180 181. 

It ts enougb ro (ap obſtupavit viam, without 
chewing Low, C.. 3. 

721 ſtopping a Water-Courſe; ſo that the 
Plaintiff's Land was vzowned, C.174. 


—_— 
. 


O. 
Obligation. 


Dod without mew obitgat02y, oz Ia cujus 
1c: ie wenſum, A.z5. C.119. 
Ca perfo:m Cove ants. It the Ded be void, 
the O. 1i:gatten is Unzie, A. 282. 


Obligation to par money within 4 
where J. S. hath bona telonum, ik the O 
attainted, J. S. ſhall not habe aht debt, 5.56 

hat words in the Condition make th du, 
gacton bold by 23 H.. ca. to. B. % 

With a Condition againſt Katy is 
Con. i the Condition be only im | 
189. | 

Tondittoned.thae one (hall not ute 
in luch a Parich 1s void, B. 210. 

One is beund fo: che faityful ſer pf 
Appzenrice ; A Kcleale:made- to the 
tice, is a dilcharge of the Bond, C.45,-; 5. 

Where a Bond is, + am content ne 
02 Covenant-ites, C. 115 5 

what en 


What Bond is Jopne; 
rail, C.206. 
Bond taken of tne not hattable, 
Star: 23 H 6. C. 208. 27 
Obligation in ten pounds to be ? 
Dvi:gee of rye pzefi:s of a Bailitwick 
Dbiige may bing debt. C. 213. 121", aig 
Made in France, map be ſued here, C. . 
* * 
1 


2 


Occupancy. 


= Hail be a ſpecial Occuptity 4,316. 
C'3 N wo 8 I 1 4 * 

de 15 diſſeiſerh (Tenant pur — Bhs 
dies, is a diſpenſez dil, and Nun 
121 

None (Hall be an dcm bat be inp 
on, C. 36. 0 

It it (hall be of a Uſepyrance 5. cal 


Offices, and Officer, , 1 


It a te ward of a Court carts tut 
Paro without Dad A. . 5 
What other Dffic:r may . 
Df what Office an A een 
. Uicar General of the e 
lour dot A. Biſhop, what, A. FEY 
Che Dffice of Marcha li 0 
and Marchalti of Englaud , 5 
G2ant of tem, A. 320, 311. 
It an Office mintſteriall mar 
Reber mn by anp but the King, 


Orhce for the King. 


What Lands oꝛ Cbatrels all be in the 
by Attaindet without Dffice found, A. 
132.10 126.135. to 139,206,207: | 

Oz by altenation without licence, A. 40. . 
126-135. C. 175 1 

Wult be pleaded under the Gzeat 


_ 


the Ring 
A. 27. B. 


65. 0 
'To wat purpoſes an Office is g, 
ing who ts heir, 1bid- 

Upon Extent of Lcaſe fo2 pears, mt 
the certatniy of the Term, 3.121. C mY 

In what caſe it map be traverſed, B. 1 
126.187; C.185,,10 191% * 

Ulhat Lands (hall rebeſt U the # 10 4 
condition of re- as vefoze Cn 
condition bzoben, b. 134, o iy. 


" ; 


r 
5 ut a Common cannot have but by re:en- 
b ; King (hall nor Withour Dffice found, 


8 — — — 


Ot what koꝛce an Dffice is which ts found 
enthe ging bath granted away all bet eſtate, 
1 145: C.125,126,127. ] 
mon alignment of a Debt to the King, the 

? muſt find but gods flnce the Yaignment, 
"Ti Tetr-Tenant. Hall not render recom- 

+29 the King foz the profits of the Lands, 
win Office found, C. 242, 


: : 


WW 
ye P * 


* Pardon. 


| n tcaſe à general Pardon not to be re- 
ated, unleſs [pecialip pleaded, A. 300, 30m. 


Ore the Kings General Par don will not 
ul without wezds of grant, B. 123, 124. C. 
75 


Parſon and Patton. 


tht a Uicar ts, A. 182. 
and the D;dinarp jopn in a L:aſe of 
Nabe, if this bind the Ducecſſoz, A. 234, 


at an Arch⸗deatont p is, A. 316. 
| Partition. 
Bette 3 in Common and Jopnt⸗ 
ants.whecc good, where bab, without Ded, 
1 form of the ſccond Judgment, A. 280. 


Mint whom it muſt be bꝛough, A. 291. 
map be made of a Me, 3.25, 26,27. 

an pl:ading ther ok, B. 24. 

part is void, what only voldable, B. 


Jim of th: 291, and where it muſt chew de 
late, B.118. C. 231. 

les by a Cozpozation upon the Star. 32 
1.162. 


Ment, See Grant of the King. 


1 Perjury. See Stat. 5 Eliz. 
4 © Wie puntfhed ar ©ommon-Law, though 
. EP? give a Aer dia againſt the falſe teſti⸗ 


* C. 170, 230. 


Non of Right, Sce Monſtrans. 


Plaint. 


M infertour Courts. there eught to te a 
ue befoze the Defendant be lummon⸗ 
N 1 6. 302. 


Pleading and Pleas. Vide Barre; 
and ſuſtification. 


Df a Leaſe at will, it's god to aber the life 
of the Leſſoz, A. 14. * 

Df an Yverment,that the Rent gc. was par- 
celi of a Mannoz, A. 15. 

Df a Fine and non-clatm, not n«dful ra 
aber, Infra Regnum ſanz memor iæ, &c. A 18.76 

What things muſt be hewed by che Plaintiff 
to enable his I aion, 02 muſt be pleaded by the 
Dekendant, A. 18.76. 13 1. 306. B. 5, C. 49. 41. 
42.43. | 

Dt a Becoverp in an Vltze in bart ts Ttel⸗ 
pals, A.24.193. | 

That a Becto:zp was appꝛopꝛtated to a Col⸗ 
ledg A. 38. ; 

The Election of a Biſhop, bid. 

Where Ne unques accouple, &. ſhall be pleaded; 
ano where Non tuit uxor, A. 53. B.170, 171. 

Ok an Uclary to entitle the Aing, A. 63. 

Where Nient damnify, is a god plea co an 
Award; which was, That the Deten dant ſhould 
diſcharge. and and ſave the Plaintiff bar mleſſe 
from a Bond, A. 71. | 

The pcrfozmance of a Cendition to Conbep, 
D muſt he w vp what Conveyance, 
ec. A. 72. 

Df a Fine with pꝛoclam. upon the Statute of 
4 H7. 1H.3. and3z H. 8. A.76,77,78. 

Ot an agtament to an Eſtate, Legacy, gc. 
A. 129. 

Wnat matter ought to be ſhewed by the party 
who pic ads, oz to come in on the other (Ide, A. 
18,76, 10% 1315306. By: C. 40, 0 43. 

Ot perkozmance of a negattbe Covenant; A. 
I36. 
e two Barrs, there mult be ſeveral Replt- 
cations 02 Jrmurrers, A. 139. , 

Df a Wargain and Dale, muſt alledge a 
Conſideration, A. 175 

Where it is not neceſſary to ſhety the begins 
ing of a particular Efate, noz to aber the life 
of Tenant foz life, A. 66. 139. 176. 255. B. 50. 


94.95» 

Df a Recoberp in a real Action, it mult be 
Gcwed, that the Tenant was Tenant of Free» 
hold ; Contra, in an Yſlize, A. 193. 

Df Nient compriſe in a Recober p, A. 184,185. 

Avowir foz dam keaſ. in Copphold Kands 
Leaſed tothe Avowant, The Plaintif pleads 
a p2tour title to the Manno in ke, and male; 
foz he ought to have ſaid, be was ſetzed untill 
the a vowant entred przcexcu of the Leaſe, A, 288. 
B. $0. 

In what caſe one may plead Not guilty in 
TrcCpaſſe, A. 30t. 

Ot a Feoffment by two oꝛ a Bond made te 
two, where one is dead, A.32z. B. 220. 

@there one map plead nil debet, oz the ſpecial 
matter, B. 10. | 

To let koz Kent, of an Eviction by Title, 
B. 10. 

Mere one muſt ptead non conceſſit, oz that 
nothing paſſcd by the Mad B 13. 

Where in pleading, a place certain muſt be 
alledged, Vide, Lieu & Couaty. > 

2424 | Whers 


— 4 


—— — — 
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Where to an Inkom ation fo2 the King, the 
Defendant cannot plead Not guilty, but muſt 
anſwer ſpectallycothe Cort, B. 34 

Ot pet foꝛmance of Conditions to make a god 
Eſtate, Repair a houſe, gc. B. 39. 

Where de Injuria ſux propria, ic gtod Veplicas» 
tion with and without a Traverſe, B. 8r, 102, 
103. , 

ie a Granger be bound that the Nestea pay 
"os Rent, he may plead enttp and expulſion, 
B. 11. 

Where a Plea muft conclude, Judgment if 
Vion ; 0x, It he ought to ariſtyer, B. 160. 

That he paid all vebts owing be him to J. S. 
he ought to ſhety what debis, C. 3. 

No pleading of a thing conviped pet nomen, 
&c. but by Ded, C. 9 10. 

Bles victous in debt upon 4 Veeogntzance 
concluding, Judit ium ſi Executie, &c. C. 58. 

Ot Enttp into Keligton; Kefignation, and 

og ce C. 199. 
7 "ſtaving to the Juriſdiction of the Court, 
after a general Ympartance, C. 214215. 

One cannot plead an Ittachment after Im⸗ 

parlance, C. 233. 


pledges. 


be ming and in Intant nad (ud none, B.. 
185, 186. 


Pluuralities. 
E an Atth⸗ deatoury make it, A. 3 18. 

Poſſe Comitatus. 
Cannot be but out of the Chitk Court at 
Weltner, C. 99. 


Poſſeſſion. 


Unity ot poſſeſſion of 3. put parts of a Man- 
nog, dars not make the whole lia bie to a charge 
erknk heut of ttoo parts, A. 85,86. 

G:iity of poſſeſſion of Lind and Tytbes cut 
of Whitey Fc; does not extinguich the Tribes, A. 


248.331 7 | | 

| rt Þ of the bzother tn one County into the 
Demealnes of a annoz extending into tio 
Countics, doth hot make a puf{ Mio frawricy A, 
259. | "Lk 
It the poll Cion of a Kev:irflon after a Leaſe 
fo: years make a pofleſſio frarris of Copphold 
Lands. C. 70. | 

{Ahether Unity of poſſeſſion of Lands and 
Common in the Ring of Abo Lands, extinguich 
the Common, C. 128. | 

Jt tecovery of Dower agätnſt tre other 
take away a p i fv tragis, C. 155156. 

What poſſeſſion Makes 4a poſſeſſio fratris, > 
273+ 


Præmunire. 
Lies not koz the party, if the Kings Ptto2np 
retriſe. A292. * | | 
Foz crping a Freehold Without Yuriſdiction, 
id. 


Foz pꝛocckding in the Idmiralty fo: a mat⸗ 


— — 


— —— —— 


ter done upon the Land, it nn 
Libel to de done on the Lai : arte $/ 


Lies not, E. 183. 


Prerogative. Ser King. 5 2 
That the King (Hall. habe & Fige ue dl 


2 echte . in Capite, A. g. 
he Court ex officio muft peftrde t 4 5 


65,66. r 

Lands come to the King which ate ch 
with a Kent; no diſtreſſe lies, but a b. 
Right, A.191. "> 

Dae cannot crofſe the King his Title, wth 
mult intitle bimſeik, A. 202.294. 225 

To pieſent a Clerk upon a 
the Biſhop, whole Dx ts akter vo. 

Mere the King (hall habe Prime? 

Wald, A.z53,284.285. © al 

To charge, Exccurots Ad. Conpur 

The King needs not demand 4 
title bimſelk to a Re⸗enttp, A. 12. B. 13. 

Map diſtrain fo: a E ent- Seck, C ny. - 

Way reletbe a Gent ton iraviger, C. 125. 

Shall have Account againft Executos,. C. 
198, | | 

Tbe King 11! not habe his Py 
be firſt ſarisfiry of a debe whleh cer 
Alligument, if a piioz Extent be execute 
239. 

Upon ſuch Extent the, King Gall habe 
whole Land, though the enn 
a moperyp, . 240. "Is 

+. 
Preſcription. 


Fo: Eftovers within a Fo:tft, Az. 
Cannot be to take all the p:ofits gc. 

be to ha be Fold ⸗ cout ſe oz the li „ An 
Fo: Common when the Za 


28. | 
No Picſcriptton though no men 
contrarp,tf che commencenent be Bas, &. 
B. 28. 1 
Tbat none ſhall excreiſe the of Babe 
in « Market Town withour the Ps 
licence, A. 142143. e 
Latd in Teuant foz like, and him in e 
der in tatl, and pet god, A. 177. $78.7 
Where good to have Duito2s to a C, 
to take Toll, qc, A.217, 218. 9 c. 
Mot, vecau's unreaſonable, 4% t e 
41, 42, 81,82. | - 


6 


. 


l 


42 22 
Spiritual perſons may p2clcribe, in a 
b. +3 


cimando, A. 241,148. 39 

Though ſuch Packcrtption be errußte u 
the Land ccming to Lap⸗ bands, pet it is it 
groped, A. 248. b * 

What woꝛds apt to make a Pielctismse 
not. A. 273. 3 i 

Non: againſt a Statute, 
Not a god Pyzclcripiion, W 
bitant 2 (all have Cem 
45. C. 203. aka 


** 


8. 1 13 N 
3. 2 1 
* . 


here the King chall habt Primer 3% 1 | 


to. 


l 


A 
N 1 
0 


* ö 
„ene 
Sd and reaſonable, A. 2 32,233316 muß 

* „ , * : ; 
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l 
N 
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Jug a Wietrtiption in « Milt, it mult 

| 2 bb 0 il ts Antiqua, Kc. B. 98. 

"ha p2elerive fo2 & ay with Horſfes and 
gs, C.13 


13. 
pleading it, it mult be ſatd that the Pꝛe⸗ 
was onee executed not ont quid poteſt, 


1. C. c;. 
Preſentment to 4 Church. 


n, Videtur that the Bi 
„ A. 136. | 
Sant of the next P:elentment made when 
wChurch ts void, is alſo void, A. 167. 
Cie d. erence between it and a Collation, 
definition of them, A.226. 
Athe Hiſhop dir after Lapſe devolved to him, 
ng (ail P2eſent, . 235. 
ind of Intereſt it is, 1bid. 
| 2 v beceme votd by the Deas 
ing made hop. the Ring ſhall pꝛelent, 
the Patton, C. 1117. 
Te King cannot revoke bis P:eſentment 
expzcſs words, and reciting the fir}, 


4 Primer Seiſin. 


i Heir ali pay a third part of the profits 
& Primcr Scilin, C. 25, 54. 


principal aud Acceſſary. 


the Yttainder ageinſt the Wiincipal be 
erſed, the Acceſcatꝝ is diſcharged, A. 325. 


. 


Priviledg. 


Iyer | who is pzibtledged by reaſon of an 
wn depending in the Con mon Bench, is pi⸗ 
lagdfo: the gods of rangers in bis hands, 
45 they cannot be attached, A. 169. 
Wt dutp to the King gives a Habjeck the 
. {Ned to ſue in the Exchequer, B.zr, 
SN partics are p2iviledged in the Courts 
wh mia er, allocatuc querenti, B. 41. 


Myp:ivitedged after Judgment quod com pu- 


(4 | 68. 
Ne [ ball ha be the pztbiledg of the Exch:quer, 
ö Ne bot, B. 146. 
Gerd the Piibtledg of Attauten of the 
am Weſtminſter is preferred befoze & Cu⸗ 
& London, B.156.166.167. 

the Wat den of the Fleet muſt be Cued in 
amen Peas, B. 173. ü 
Anidnedg by Mit out of the Exchequer 
| i the Kings Houſhold, C. 223. 


- 
— 
v . - 
» 
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| 


Prohibition. 


l that the party bath remedy by the Coma 


| | 7 A. to. 
uenton as to part, Quatenus non agatur, 


"4 Dpoiritual Court upon ſuit there foz 


« Leger, ſuggeſting, that the 


FITYEETT | 1 | 
Ciſtatsi was 

indebted tothe Gxecutoz, lbid. | 
Lies not upon ſut miſe that mony ought to be 
paid to the Partſh Etat in lieu of Tyres, 


Ad | i 
Lies not where the doubt is only Cut folb end, 
A. 94.1 28. C. 203. | 


It te meth the contrary, C.265, . 
Ates not upon ſurmiſe that he ee "4% | 
uſed to take rhe Corn gtowing upon evety tenth 
Land, fo2 the Cuſtome is unredfotrable, A. 99 
160; Centra: B. 7. n 
Attachment 1ur Prohibition. upon the per ſons 
Labelitng de novo foz the ſame cauſe, A. 111. 
In Attachment ſur Prohibirive. it is Errot tf 
the Count vary from the Suggeſtion, A. 128. 
Upon a Sutt in Cour: Chriſtian toi not biing⸗ 
ing in an op, A. 129. | 
Foz the Plaintiff in Coutt Cbhitſtian, to tap 
the adjudging of Colts there againſt him, A. 


130. 

{Ahere Prehibicion lies, and upon twhat com⸗ 
polkrton with the otwner 02 Rectoz, A. 23. 151. 
B. 29.73. C. 257. a7 

It eve ſuggeſtion be apparantly victous, the 
Court does ober⸗ rue rt, and not put the Defen- 
vant to demur; A. 187. 

Ts ſtat a (yit fo: a Legacy giben in ſariſs 
Fry; of Hower; upon a mutual agreement, 

235136. | | 

Aus upon ſuggeſtion that the Lands are vdiſ- 
charged as they were in the hands of a P2ioz, 
gc. A.240,241 331,331. 

Conſultation quead part of a Legacy, and 
qued non agarur de validitate facti, A.278, 

Lies againſt the Kings Farmour, A. 285. 

Prohibition muſk be ſcveral, if the Libels ba 
ſeveral, lbid. q 

The ſuggeſtion may be given into Court by 
Attozup, lb. 

Lies upon Surmiſe that there not being ſafe 
fictent H:rbage foz the Cattle of the Plough,the 
Owners ha be uſed to depaſtute in ren Tares 
tpthe-kree, B 27,28. 

Corſultation granted to the Spirftual Court 
foz calling one Wi ch, and Iachant ref, B. 53. 

Lies upon ſurmiſe, that the owners baYt uſed 
to have the Hay on the balks, foz cutting down 
the Coin, B. 70. 

Lies upon ſurmiſe, that the Lands were the 
Ci.tercians, and the Plaintiff is immediate Fara 
mer to the King, 3.71. | | 

Upon refuſal of a plea in Court Chziſttan, 
B.1or. 

It the Spiritual Ceart call in queſtion the 
right of Pzelentation, Prohibition lies, B. 168. 

It Prohibition Lies upon ſurmiſe, chat the Pars 
ſon Who lus oz Tythes is depzibed, B. 212. 
818. 

brohibirion granted, koz that the Dptritual 
Court refuſed to take a plea, that the Plaintif 
there was not Incumbent, C. 265. 


Proof. 


Where an att is to be done upon pick 


rally, dodo it mult be done, and ohen, A. 256. 
215. 


„ 
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What ſyggeſtions muſt be proved per Scat. 
03.4 99" ? 


1 E. 6. B. 257. 
4.2 Property. 

What kind of p:operty the Leſſck hath in the 
Tres, A 49. 

What baziment, (hall alter the-pzoperty of 
gods, that not, B. 30, 31. C. 38. 
IA the pz6periy of a Detr be off by his going 
koꝛth of the Park, B. 201. C. 219. 

What pioper tb one hath in a Gzephcund, Co⸗ 
nies, gc, C. 219. 


| Protection. 
In debt Quia in obſequio Regis, A. 185. 


Quia profecturus With the Kings Dfficer inte 
Scotland, C.-20. 


Q 


Uando duo Jura concurr. in uno, æquum eſt ac 
ſi eſlent in divet ſis: Yf one man be E020oner 
of Midd), and of the Merge, if he may take 

an Jnqutificton- per Star. Artic. ſuper cars, ca. 3. 
Where a thing is to be done by a Biſhop and a 
Judge, and one is both, if gc, B. 160. 


Quare Impedit. See Stat. 25 E. 3.7. 


Barre by a Biſhop fo: Lapſe, A. 3r. 
Againſt whom it muſk be bought, A. 45. 
Biought by the Quern, foz that the Par: on is 
. U'lawed. A 139.201. 

It the King (hall recover damages poſt tem- 
ps Semeſtre per W. 2. ca. F. 4. 1491 50 

cUicre the Setlin in Gꝛeſle, Appenden⸗p, oz 
the Pielentattoen ate iraverſablr, 4.15 4. 

0 Exc:cuto2s, and the fozm thereof, A. 205. 

Ok whar ic lies, lbic. 

Aha Pieleniments (hall put the King to his 
Droit a Advowion, wtat not, A. 226. C.17,18. 

The difference between a Collation and Pꝛe⸗ 
ſentment as tomaking a Pienartp. A. 226. 

Plenarty no plca againſt rhe King, bid. 

What is god cauſe fox tie Biſhop to refule a 
Elierk, A. 230 

What makes a diſturbance in the Biſhop, A. 
230. 

*Tengne for lite nerd not Count of a Pieſent⸗ 
ment in the Tenant ta Fxeflmple, Ibid. 

The Patron muſt nor of necciſtty de nam: d in 
the zit, R. 58. 

In what caſe a ſure Patrona'us lies, B. 168. 

It the D2dinary ve not at letfure to examine 
the & lerk, and the Clerk comes again 10, dapcs 
after, and in the tntcrim the Lapſe incurrs, 
C. 46.47. 

Whoſeever te admitted pendente plaeito, uns 
{eſſe by the Title of one paramount, the Plain⸗ 
tiffs title muſt be removed, C. 138.139. 

It the Plaintiff claim to p:elent by turn, it 
he muſt ſhe w how rhe Eſtate commenced, C.163, 

164. 
I the Bichep plzavs that he clatms nothing 


b D2di if he mul 2oon in a W. 
ut as Dzdinary muſt jopn in 
Eten C 196... 4 Wei of 


It the ©D2dinary refuſe 4 Clerk, he muß 
make a certain retozn of the cauſe, C.199, 200 


Quid Juris clamat. Sce Attorn- 
ment. 


If the Tenant may appear by Auerty, 
muſt do it in perſon, A. 290,29. * , 
Acornment thereupon fabing his can | 
Pears, 3.6. Ci $4 A.\ 
What execution is awarded thereupon to late 
the Dekendant to Ittozn, B. 40. C. 2401. * 
Tye are compellable therebp to Irrozn, A 1506, 
291. B. 40. C. 241,242. | : | * 
Foz the G:ants of one Coparcener, C 


Quo Warranto. ey 


No plea thereto toſap, that a ranger 
fuch Liberties, E.3 8,3 12. * ut 
Thc Ring thereby thereby gains nothing dt 
only redzeſſes an Injurp, C. 72. 8 
Ot wha: Ltbercies it lies, C. 1894. 
How to pleab non uſurpavic Liberrates, Ibid, 

| 0: 1,44 JS 


——_— a 4h 


R, / 
n 
Raviſhment de Gard. > 


by 


BP the Plaintiff, as prechein Amy, A. 111 


Recital. 


In Articles of Agreement that the Leſſor 
was poſſeſſed by lawful title, binds to peri⸗ 
mance, A. 122. 

Want tbeteok in the Leaſe of the Ring, 4.12. 
Stat. 6 HB. 8.15. A. 12.321. C.5.6.2 424243: 244 0 
250. 

2 vold Lcaſe oz one expired needs not be rert⸗ 
ted in the Kings Giant, C. 243 244. . 

Mecttalt in Patents oughr to be very ric, 
C. 246,247. 8 2 

1 o recitall neceſary, tohere the ſecond Pw 
tent determines the firſt, C. 247. 


— 


Recognizance. a 

Cannot be taken by any by pieſeripttas, l. 
131. 
Upon Recoguizance by Cuſteme ty London 
debt lies only in their own Courts, A. 13% 
131. 
It a Capias Lites immediare?y Ion a Bicog⸗ 
nizance in Chancery, B. 84. to 59,229 

Jt debt ities upon it befoze wo Judgment 
upon the Scire ticias, B.84, to 88. 220. 

Debt bzo0ught upon a Kecognizance, +, 500 
conſtat where it was acknowledged, C. 38. 


Recos. 


Record. 


H! an Iſſike b20ught into the Common Bench 
jp Error bow to be remanded to the Judges of 
wer fox Error lies not in C. B. A; 55. 

Pleading a Ae coꝛd in the lame Court, A. 63, 


mere and fo2 un Averment lieth againſt 
qKcco:d, A.183,1 4+ 8 
gemoved by a bittous Writ of Error, oz befoze 


I qyzment given, the Rec ozv is ſtili in the firſt 
by Furt, B. 1, 2+ 
t g Recordacur made p:r Cur. of a Recozd mt- 


fazen, B. 120. 
Recovery. 


Che fozm thereof dahere the Meucher comes 

iy Bttozny, 4. 36. | 

2gcinſt an Jafant per Gardianum, A, 211. 

$ Recovery by one Jopnt:Tenant, binds 
bis odon mopety, A. 270. 

1 extcution thettot neceſlarꝝ in ſome caſes, 


18. 

Ie ebeppell, 5. 37 
ſecovero2 is ſeiſed to the uſe of him twho ſut⸗ 
init untill other Uſes are limited, B. 63, 64, 


(6, 
Da Stat. 21 H.8. who may falfty a Becoberp; 
in what reaſons Recoveries do dock rein after 
u Eſtate tail, B.66. J f 
Kecoverp to the iatent that the Becoverozs 
make Eſtates, if ſuch Eſtates be not made 
unventent time, in whom the Freehold is, 
Ius 217,218. 
3 iſſue is bound thereby per Stat. 31 H. 8. 
114. 


Recouper. 


Jt the Lefſoz covenant to tepatr the houſe 
do not, Leſſee map do it, and iccouper it out 
« his Bent, A. 237. 


Recuſant. 


7 Copyhoid Lands were liable to ſetſute ko: 
er befoge the. Stat. 35 Elz. 2. A. 98, 


J. i . 

Wrhin what time Y>ton upon the Stat. 23 El. 
„ mult be brought, A. 239. 

The India ment nds not name th: oZcnder 
A patich, but a Milt, B. 167. 


2 Rediſſeiſin. 
1 the Plaintiſf may ba be it after En⸗ 
*I Jutgment therein, A. 69. 
zment Relation, 


zt 808 ot « participle of the pꝛeſent tene without 
8. word zatunc, A. 61,172 
fan Btcozmment, A. 265,266. B. 212. 
words in an Nur tament, Bs. 
Ded enrolled to veſt Lands in the King, 


ne. 
is; Urament to a Tiſleifin, F:okimeu?, gc. 


— — — 


Releaſe. 


Wire a Covenant in the ſame Dad ſhail re⸗ 
leaſe other parc of the lame Ded, A. 117. C. 113. 

Df a choſe en action nihil operarur, A. 167, C. 
256. ä ü | 

If an heir releaſe to the Diſſet ſoz, ann 
his Ancce ſtoz dies, it does not bind the hetr, B. 47. 
56,7. 1 

VP pzomile map be releaſed by paroll, B.7 6. 

De where a Releaſe to a ſtranger map diſ- 
charge a Bond, C. 45. . 

Releaſe of Cobenants befoze an bzoken, diſ- 
charges the Bond foz pexkozmance, C. 69. 
0 To what Tenant in. polleCion it is available 

153,153. , 

One Giants of 4 prochein aboidance cannot 
telcaſe to his Companion, A. 167. C. 256, 


Relief. 


The heir of one Eoparcener all pay none, 
becauſe it is an tntire thing, C.13. 


Remainder and Reverfion. 


In f& after a Leaſs foz life, where not 
conrin, by 4 Fine levied by Conant foz like, 

40. N 

Cannot veſt in the right beirs of one in the 
Feoffozs life, unleſs it begin firſt in the Feoffoz, 
A. Ion, 102. : we 

ahere an Eſtate Hail veſt as a rem, where 
as a reverflon, A. 182,182. B.33,34- 

2 Bever ffon after an eftate fog life paſſeth h 
Debiſe of all Lands and Tenements, A. 180, 
181. | 

When a Bemainder limited upon an Eſtate 
which is void, as (a guifc to a Monk foz life, 
rem, ober) all take effect, A. 195. 196.197. 

Leaſe oz 9. pears determinable upon death 
the Leſſee , and if he die within the Term, the 
rem. of the Term to his wife; a void remain= 
der, A. 218. 

The difference beten « rem, limited upon 
a contingencp which map never happen, and one 
that muſt and wil! happen, A. 244. B. 82,83. 

D:vile to J. S. & hered. to Uſes in tail, after 
the Eſtate tail ſpent, The Debiſez hail have 
the fee, A. 254. 

It one of to Diſſeiſees reicale toons of two 
diſſetſoꝛs, and the Tenant who releaſed not do 
enter, the Keverſſon is xeveſſed pro toto, A.264. 
x It a rem, may be limited upon a Eon 

283. * * | 

Feottment to I. S. & primozenite filio ſuo, * 
the ſon be bozn after the Feoffment,he hall take 
by remainder, B. 18. 4 | 

It the rim of a Term fo: pears be gwd, B. cg. 
C.,110.111.199.197-. Set genes 

Kemainder executed by mopeties, upon a gift 
to a Feme fox life, tem to their heirs, C. 4. 

reverdon. hail recover damages. 


Ganter of a el es 
only fox bzrach of Covenant made fnce the 
hre 


Giant, CAS. 
4 Bbb 


— 


R 


What acts as Extents, Gꝛants, c. do take 
a Kcverſlon fozth ot him that tadit, C. 156. 


Remitter. 


Mhere it all be, A. 6. 7. 37. C. 93794. 
Tenant in tatl creates a new tnrail upon con⸗ 
oteten, which his iſſue breaks, pet he is remtit⸗ 

ted after his fathers death, A. 91. | 

Land given to husband and wife tatl befoze 
marriage, and the Baron aliens and rakes back 
an Eſtate to him and his wite foz lite, both are 
remitted, A.t15, C. 93.94. 

Tre father enfeoffs the heir whos never agres 
and dies, the heir is remitted, B.73. 

Father enfeoffs his younger ſon, who dies, bis 
ttfe priviment enſcinr of a (on, the cider fon en⸗ 
ters ; he is remitted, Quzre, C. 2. 

It one map be remitted againſt a Warranty, 
C. 10. 

Matived by the wife (who was Tenant in 
tati with ber busband) her payment of Bent, 
Which was referved upon a De vile, C. 27%. 


Rent. 


A (a Rent, what a ſumme tn groſſe, A. 
137. 138.269.333,3 34. C. 103. 
Rent thiethed Vp a Leaſe fo: pears, becomes 


feck if tt oy Framed ov:r, A.315. 
Pipers Wapes of ſuperpending Rents, and 
hon they are revived, A. 334. 
Co what rem. oz reverflon it Gall be incident, 
B.37,34 

It a rent may be divided to equal a debiſe of 
Soccage and Capite Lands, B. 42,43. 

Shalt fottoty the Reverſton, although refer-= 
bed to Executozs, B. 214. 
Contrarp of a ſumme relerved to Executozs 
upon a Moꝛtgage of Land, C. 103. 

Rent papable at two Feaſts; is to be paid by 
tquzll porrtons, C. 235. 

Bp veſtropinix a Bever ton , a Rent whith 
followed it is txringuiſhed, C. 261. 


 Repleader. 


Hone after Demurret, A. 79. 
- Pfiex an unapt iſlue, A 90. 


Replevin and Avowry. 


 Avotway foz Rent referv:b upon a Feoffment 
in fee, an d fo: ſuit of Court, A. 13. 
- Barr by gon Cepir, and what is godevidence 
therein, A. 42. 
By pꝛopettp in a ſtranger, Ibid. 
Where the Plaintiff oz Jvowant may baryp 
fromthe number of the Cattle, A. 43. 
Plaitntik cannot diſcontinue without lcav? 
efthe Court, A. 105. | 
- Jbowzp.foz Damage Feaſant in Cuſtematy 
Lands:Leaſcd to tie àvowant, A. 288. 
Yvowwzy by th: Stat. 21 H. 8. ca. 19. A. 301. 
Avowzp toz a ect fee, B. 24. 
Warr to an Yvotozy mate by a Baylif, that 


— 


he took the Cattle de Injuria &c. and | 

he to them as Batip, 5.215. tra berſe, that 
Foz an amerciament foz not a 

Leer, C. 14. ppeating at 
It the Plaintitk be nonlutt, the 

aſleiſe damages without a TAtit of i 

the Avowzr be koz Bent, C. 213. Ys 


Reputation. 


t c' tore parcell. A. 15. 


The lignification of the wo2d in G:ants fepys 


Requeſt, 


In Afunpſic, where tt muſt be ſpectall, Att 
123 221.287. B. 22.215. C. 73. 200. 20. 
Che like in Covenant, A. 124,125,169. 
Piomiſe ro pay mony at a certain daz Ky 
requeſt neceſſary, A.z21, | 
Is traverlable in Covenant, where the Cove: 
nant is to be perfo:med upon Requeſt, By, 
Ent thereof, where neceſlarp, not aided by 
Ver dick, B. 117. | | 


Ik a jopnt requeſt be god of ſeberall diffing 
Contracts, C. 206. 


Reſceĩt. 


The wite hall not be received, tf her Bigkt u | 


no! bound, A.86. Con. B.g, 


9 — 


One in rem. received, although he might tal 


fific the recovery, A. 86. * 
If Tenant foz lite do not pzay to be receibit 


he tn rem map dott, A. 262. 4 


By Executozs where the Term was limited 
to the Teſtatoꝛ foz life, rem, to his Executos 
foz pears, B. s. | 

Stat. W. z. ca. 3. & 13 R. z. of Keſcett, 5% 

Stat. Glouc. of Reſceit of Tenant foz years; 
B.&5.C.169, | 

Jn whar caſes the Tenant by Reſcelt gal 
ha be day to plcad, oz picad pzeſently, C.! 
169. | 

Upon RBeſceit of one fo: a mopety, the Plain⸗ 
tiff hall not have Judgment foz a mf, C- 
169. aw oC 
Where a Termoz paves to be recelbed, if he 
muſt aver the Mit to be brought again ide 
Tenant by fraud, C. 168,169. | 


Reſtitution. 


Utlary in Felony againſt the Teftator it 
berſed by Error bp the Execute, and rel 
de bonis, A. 326. * 
Upon a Fo cible Fry, be in Reberllen galt 
be r-\to2ed, and then Leſſee may enter, l 37, 1 
Gods ſold bp Fieri facias, not to be re 
the Judgment be roberſed, B. 90. 
Df Gods ſtolen, upon an.Uclary $0 Ippeal 4 
Robbery, B. 108. "ar Y' 


Retorn ef Sheriffs. 


Upon a Capias pro fine ret, Cepi © a b 
on che Cap. ad ſat. ret. non eſt . 5 fined, 
foz contradicto:y, A. 51. Upon 


wiv fate; ate re 


= KY 


2 


K SS 


. 
„ 
nd 
4 
, 
5, 
ft 
5. 
9 
. 
the 


1 


a Uzit of Hab. Corp. amended, 4. 145. 
; here an Aberment ſhall be againſt it, and 
in whom ; where not, A. 183,184. 
Elegir, that there was à fozmer UWzir 
qecuted in the ſame caſe; if god, B. 12,13. 
hat is a god Retoꝛn in a Mit of Replevia, 
gretorno habendo, B.67. 
goon 4 Fier i facias againſt Executoꝛs aftcr 
gerdict, u pon plene admin. the Sheriff cannot 
nulla bona, B. 67. Con. C. 2. 
cannot retozn rarde as to part, B. 175. 


Retraxit. 


Cannot be befoze a Declaration, ſo as to make 
zurpetual barr, C. 19. 


gq_—rcr 


S. 
Saver de defaut. 


aneſſe is no cauſe, as the fall of a flood oꝛ 
vViapiſonment are, C. 2. 


Scire facias. 


In the King againſt his Tenant in Capite, 
alienation without Licence, A.8. 

In the King againſt the Terr-Tenant of 
mAtainted, A. 2 1. | 
London ad diſcutiendum debum, A. 52. 

the King to gain a Pꝛeſentatton, koz that 
{Patron is utlatwed, A.63. 

In the Tenant by Elegir, (who tas ouſted 
ythe King foz a debt) againſt rhe Defendant, 
whe cauſe thy the Plaintiff hould not have 
„Am, che King being latte fied, A. 272. 
Upon reverſal of a Fine oz Recovery, no te⸗ 

on befoze a Sciic facias againſt the Terr- 
Tenge, A. 290. 

in the King againſt a debtoz, in that caſe 
melary, B. 55,67. 3 

H what caſe it may iſſue out of another 
Eun than where the Mecozd is, B. 67. | 

Kill not chargeable by any Cuſtome without 
are fatias, B. 30,87. | 
\Pixment no god Plea , unicls pleaded by 
Rad, B.213. 

Ven Execution wers continued, no Scice fa- 
wis neceſſary, B.77,78,37. C. 259. 


Scal. 
oF Kings P;tvy Seal, and the fozce there- 
* 9.5 
Secohd Deliverance. 


| Atet Withernam, B, 174. CE 235,236. a 
ene after Uer dia, but atter Non(uit at the 
Prius it lies, C. 49. 


, Seiſin. 
na is a ſufficient ſeiſin of Services. A. 266. 
Wat 


ations an heir map habe upon a (eifin 
Without entry, A. 272. 


Servant, 


What is a diſcharge of one retaited pro Con- 
ſilio, &c. for Life oz otherwiſe, A. 209. '3 
It Action lies fo; retaining the Plainriff's 
hired Servant, A. 240. 


- 


Services. Vide Mannor, 


Severance. 


Lyeth in Partition, A. 3. 5 
And in a Wric of Ecror where, A. 3117. 
In caſe in the Kings Bench ot an Execute, 


B. 112. 
Sheriff. 


His power in executing a Grand Cap. in Dow⸗ 
er, A. 92. 
Map make a \(peciall {Warrant and take an 
engagement to ſecure himſelf from Elcapes, 


A. 133. | 


Wap execute a Ficri facias after the Dekeu⸗ 
dants death, A. 144. 

Where he juftifics by an Execution, he muſt 
plcad,that he retozned the Ut, Sccus of a Bayz 
uf, A. 144. 

Cavear, how he diſcharge a priſoner in a 
Court, unleſſe the cauſe be legal, A. 145. 

Examined upon Darh about a retozn of an 
Extent, B.12,13. : | 

Muſt hold plea in perſon upon a Juſticies, not 
the Under- Sheriff, B.34. 

Muſt execute pzocels without q ueſtioning the 
legalti of them, B. 84,8593. | 

Action againſt the Under-Sherif, fo: pꝛo⸗ 
ceding in an Hundzed Court after an Habeas 
Corpus, C. 99. 


Slaunder. 


Did pꝛocure, ſubozn and bzing in kalſe Mit⸗ 
nelles, adjudged Actionable, A. 10 f. 
Foꝛſwoꝛu in the Court of Requeſt, avjudged 
actionable, A. 127.128. 
Taken a falſe Bath in a Coun Chriſtian, adj. 
acttonable, A. 131,132. | | 
Thou art not the Queens Friend, A. 336. 
Moꝛ ds ſpoken of a Per 02: Biſhop, may bear 
Acton; though ther wilt not, if ſpoken of 3 
common Sade, A. 33. 
Corrupt man, ſpoken of a Judge oz Yttozny, 
Ibic, | 
Bankrupr, twillnot bear Action, unteſſe the 
Plaintiff be a Traveſman, Ibid. 
I. S. executes falſe Warrants; (poten of a Bayz 
lick, Ibid, | 
Liveth by Wuchcraft and Sercery, B. 30. 
Foz calling ons Wi:ch, B. 53. 

It it lies foz calling one a Forſworn man, i no 
legal oath was given, 8.983. ä < 
Ot Title lies, though the words were not 
ſpoken to anꝝ ohe was buying che Land, B. 112. 
I will prove F. co be pe jured, atkionabie, C. 


71. | 12 
151 100 


— — — — — — 


You live by lotaring and forfwearing, not action: 
able, C.163. 
Seel. ned me of 40 6. ndt adtonable, C. 171. 
Ot Title what lies, C.177. 
Thou haſt forged my hand, Thou art a forger , 
- Theu didſt forge a Writing z not Ittionable, C 
131. 
He went about to kill me; actionable, Ibid, 
He>p4c forged my Lord «f L's hand to aLettet againſt the 
Biſhop of L. for which he was commirted, not actton⸗ 


able, Ibid. 
Statute-Staple, Merchant, &c. 


It the Conuſozs body. be taken, and let at 
large by the aſſent of the . „the Land is 
therebp diſcharged, A. 2 30, 2 

It the CTonuloz ſom the 
(hail reap, B. 54. 

Ye debt lies thereupon, B. Caſe 112. 

The body of a Lo2d is liable ts Execution, 
B.173174, 


and, the Conſe 


Statutes. . 


Magna Charta, cap. 35. When Lets are to be 
Holden, B.7 4. 

Ot Merton, cap. 4. of Improving Commons; The 
Led ſhall babe no Common to the Land un» 
p20bed, B. 44, 45. 

De Bigami, cs. 3. A. 285. 


Wellm, I. ca. 3. Df faiſe News, A. 287. 

W. x. ca. 39. Ok WUouching' out of the Line, 
B.149, 

Ca, 10. Df chafing Co1oners, does not ob⸗ 
lige to choſe Knights, B. 160, 161. 


Statuts of Weſtm. 2. 


Cap. 5. of Eſſoynes, A. 143. 

De Donis cond. A. 111214. 

Cap. 45. ol Scite tacias, A. 28 4. B. 88 

+ 11. DfElſcapes, B.g. 

Of Kelcctt to a twike, and to thole in 

Beberhbon B. 62. 

8 which gives Elegit ez Ficri facias, B.8 4. 
to 
Cap. 40. Wbich take away the parol de mur fo: 
nonage of the Tenant in a Cui in vita, B. 148. 

C2. 13. Ol enquirx of che B bettozs of an p- 
pral, C. 140. ; 


W. 3d. Quia Emptores terrarum, B. 15, 16, 


Lean | 

\ Artic, ſuper Cart. 3. That the Tozoner of 
Mids. annof the Verge, all take Inquil. If 
one man be Tozonet of both, it it lufficeth, 5 


160. 
7 5 Edw. the zd. 


4 F. 3. 7. de bonis teſtatoris alport, A. 1935 194» 


195 
25 F. 3. 7. Ot barr in Quare-lwp. A. as. B. 37. 
45 E. 3.3. Df Tpthes de ſilya cedua, B. 80. 
25 E.3.. which gives Execution by Cap. B. 55. 
14 E. 3. Of vouc bing dead perſons ; The ve: 
Mandant muſt coun erplead b:foze Som. ad 
Watram. ſue, C. 134. 


% 


rr ˙11: „ zz 


Rich. the Second. 


a R..a; Df Netwes, 4 A. 287. > 
13 K. 2, Ot Beſceit of him in redet ly ait 
remainder, E. 52. 2 


WS 


Hen, 4. — 
nt 


1 H. 4. Concerning Dutcty Lands, 4 
4 H. 4. That no Judgment te a 
by Erro: 92 Attaint, B.116; 


Hen. 5. 
2 H. 5. 3. Df Yuro:s Hliens Tx i 


not ha ve 4 |. per annum, A. 35. 
1 H.5.5. of Yydirions, B.183, 186,200, 


Hen, 


8 H. 6. Fozcible Entry , "treble Coſts and 
Damages, A. 282. B. 5 2. 100 

In lſuch cale he in Keverion unn in 
bis Leſſee may enter, A. 327. 

18 H. 6. cz. 17. Fox (citing Ueſſels ot Wine 
which contained not the kult meaſure, b * 


39. 
18 H. 6. which gives — 
Fon who (hall dave fugh 3 
1 ca. 10. Che Condirion of t 
being to appear aud anſtver,qc. B. 78. 
The pleading upon it, B. 10 8 
Bond taken of one in Extcucion, void, ] 
119, 
211 Bonds taken of perſous not 1 
bold, C. 208. Ws nd 
2 piemiſe void by this Ic, gre 
confideration the Sheriff let ont E 


N A. 


4 H,7. Ot Fines bow to be plead 
That Statute is conftrued | 
hold the non⸗claim, A. 100213. Re 
Who | hall be barred thercbp, es. 
E. 36, 37,1715. C. 10, 27. 
What is a god claim within this 
B. 53. 7 
By a Moman by Wit of Dower, Ce. 
It a woman be barred of her e by 
Fine tevied by her husband, and 89 
b:zought in be pears, C. 70. 
11 H. 7. 20. Ol Yltenarions by 
262. B. 168. 
3 H. 7. Ot Appeals, B. 160, 161. 


H. 8. 


6 H. 8, 15,” Ot Recital in Patent, K 
vid, Tit. Recitall. TY 
21 H.8, of Fatmscaken er 
1 of rents ® Ps 41h 
21 H.$. 13. ot Pluralities, . 31 b 

21 H. 8. 15. uf faiflfying 


. 


— 


H. 8. 3. Of Yttatnts, who is pars gravata, 


8. 15. of Coſts, A. 15. B. 9,10,52. 
ot to ÞPctions given by Dtatutes, 


wa of the Lands of perſons attainted, 


In, 


Ans. of Uſes, A. 14,258. B. 6,15. 


5 Conveyances to Uſes befoze the Stat. 
be 


picaded, A 14,258. 
Stat. veſts the poſſiſſion of a Term 
N. ule, as well as a Freehold, B. 


* Uſes were before this Dtatute, 5.15.16. 
48. 
Ws manner andreaſon of making this Prat. 


Hs 15. of the Juriſdiction of the Lo2zd Yd= 
gital, A. 106.270. 

pH. 8. ca. 20. Which enables the King to 
zt Lands fozfeited, without Dfice found, 


"Fas. 13. of diſcharge of Tythes of the 
lads of the Abtes gc. . 231,232. 

"14.8. of Lcaſes made by the Religteus 
ſts Hoztly vekoze their diſſolution, B. 55. 


165. 

1 8. Ot viſfotving Abies, if a Antc of 
on, ac extinguich a Common, C128. 

. $. ot Partition, ik it gives that action 
Menpoation, C. 162. 
2&3, H. 8. of Willts, A. 252 267,113. 

Mu Eſtates may be deviſed thereby, A. 252. 

* 3. C.105327 43275 1276. 5 

Than the claule, that thedUife (hall be endoty= 
We two parts, 32 H. 3. B. 131. 

As tau made betoze the Dtature, C. 28,29. 
"What is a gad UH11 tn writing, C. 79. 

Jz H.. 37. of Wrrears of Rents in fee to be 
ov. ed by ER c. 4.302.303, 

hem, upen the clauſe fozre-entry upon bzeach 
1¹ Conditton, B. 33,34. C. 104. 

u H. 8. Ot Fines and Becober tes by Ce- 
ue in tail, A. 244. B. 36. 37.57 62:63. Vdc 
ig El. cn. 18. B. 2 24. C. 10. 

.d 30. of Tre le, A. 175.238. 
ps not Iſſue jovned as co part of a plex, 
bring ſaid as to other part, B. 195. 
Ks. co. 9. Of buping pꝛetenced Tictcs, 
en. 208. B. 39.48. C. 79.233 

N. g. 28. of Tees by Wilbops, A.59. 

Dare 7, of cle Sptrituat Court, A. 130. 

A L. of Reales by Tenant in tail, 4.148. 


e, of Leaſcs by Tenant fo! like, B. 46. 
k. 37. of Yrrears of Bents gc. extends 
Dane Lands ot a Mannoz granted by 
3.153. C. 59. 
Hs. O Offices found fo2 the Lands of per⸗ 
Nattainted, A.zt, at | 
15 A Ot Becobcry of debts fofeired to the 
Jain FP of | yi due ew Bow” what 
| id tte Kings Title, B. 90. 97: 
"3 Which gives tbe husband {tberty to 
_ en mike Leaſes in Ke- 
1 1 132, | 8 ö t, 


rde and tetopn of the Venire facias, A, 329; 


Edw. 6. 1 


1 12 6. Of Diſſolbing Religious Houſes; 
3 


6 3 Chauntry in reputation, within the Stat, 
114. | 


z E. 6. of Murder done at Bea, A. 270. 
% 2 E.6.13, Of Ptobibittons, A. 286. B. 212213. 
257, WA 


JE. 6. of Yngrofſers of Uicuall, B. 3%. 


$ E. 6. 4. Jndicment upon it muſt ve, that 
he dꝛew a weapon to ſtrike, B.188. 


2 E. 6. 14. Of Appeals, Where the dead Was 


ſtricken in one County, and dies in another, C. 
I 40, * * 


3 E. 6. 4. In what caſe one map ha be a Con- 
ſtar of Letters Patents, C. 165. 


2 K. 6. ca. 13. No remedp fo2 the treble value 
of Tyrhes in Equity but at Law, C. 20. 


. Queen Mary. 
& 4. Of unlawful impounding Diltreſtes, 


B. 52. 
Queen Eli: 
r Elia. 1. Of the High Comiſſion Eourt, 
A.176,1 77. 0 5 8 b / 
in reverflon by Biſhops, gc. 


1 El. of Leaſes 
A148. 59, © | 

r El. Of adminiftring the Pacrament, A. 
295. 2 


5 Bl. ca. 2. of Tillage, A. 274. 8 


5 El. ca. 8. It᷑ the Detendaut cut down Kim 
ber, and make Kaths to ſell, C. 104. 


5 El. 9. To toice Witneſſes to appear be 


Sub: cena, A. 122. 


5 El. Df P-rjucy, Lies onip fox the party gra. 
ved, B. 12. C. 78. | ; 
dant do not 


. 


In Baton lies, though the 
wo direcly to the (ſue, but to increaſe vam. 
B. 198. | | 

No Action lies foz a falſe pzeſentment in a 
Let, C. 2or. | 

8 El. 2. Df Cofts, A. roß5. . 

: 13 El. 5. of Fraudulent guifts, A. 47, 308. 
9 223. g 
13 El. 12. Df making Ministers, A. 23. 

13 El, 20. of L;alzs by Pat tons gc. C. 402 · 

13 El. 4. of debts due by Accomgtants, gc. to 
the King, cxtends not to ei A. 38. 

13 El. 10. Of Leaſes Colleges gc. A. 307, 
339. | Deg ; . 

18 El. xo. of the fame mater, A, 307.333: - 

14 El. 8. Ot Vecoveries by Tenant ute; 
B.6o, 61 62,63. | | 

18 Bl. 14. of Tcefails, A. 3, 31,175,329. 

Doth nor remedy mant of an ©:ig, in ſome 
cales, A.30.31. | | __ 

It it adeth tbe want of an Yttoznies Ebꝛi⸗ 
ian name, A 17 | 
14 El. 11. Df * made by Curates, A. 

— 5 3 


100. „ 18 
It atdeth the want et x5 dayts'bettwen the 


42 


Ccc If 


It it aidcth the want of pzoducing a Deed in 
Court, B.74 
18 El. which gives Coſts inainfl an Jnfo:= 
een PTpular Itions,extends not to the party 
grieved.it ye fue, B. 116. 
23 El. ca. 1. Df Recuſants, who ver ſwa de 
others ts Poperp, A. 2 39. 
Upon the bzanch of it fo: not coming to 


___ECThprch, A. 141. B. 5. 


27 El. 5. Oc Jeotails, A. 44. 80.193. 238. 

27 El. 6. of Challenges, A. 55. 

27 El, 5. of [pecial Demurtets, A. 311. 
23 El. ca, x. Gt Reculaats, what Fraudulent 
Convbepances (hail not ebade that Law, B. 132, 
18 & 14 El. 11. What Leaſes are within * 
Þcaruce, B. 188. 


/ 


Statutes, 


- How far a Dtatute in the affirmative all 
alter a fo:mer, og change the Common Tab, 
A. 76. B. 160,161. C. 215. 

The like of a negakibe Dtatute, A. 323. 

What tatute muſt be plcaded, what not, 
A. 307,308, 309,333. 

Who may avetd Conbepances made voidable 
by Dtatute, A. 308. 

2 Statute which concerns the King his Re- 
venue, is alwayes held no pzivate Statute, A. 


r bind the King, he being party to 
them, B. 51. 

Wher tutes ſhall be taken by Equity,and 
not by the kxpzeſſe werds, B. 90.9 1.160.161. 

— very Urtaix and literalip, B. 148.149. 


* Statute giv:s power to one to make Lea⸗ 
ſes fo: 21 pears ; if he map make Leaſes in rc= 
verflon,”C.131. % 135. 

Pzivate. Dtature ſhall. be conſtrued. ſtriclp, 
C. 13 g 

LM an Action is given by a Statute which 
was befoze at Common Law, the Plaintiff may 
thoſe which way to pzoced, C. 149. 141.170. 


Steward, 


It the Steward of a Court - Baron, deputed 
by parel, may tak ſurrenders out of Court, 
A. 228. 

E 1. vt ny de ma de without De, Ibid. 

It an AN: - tte of his Dffice, Ibid. 

It de may make a Deputy, and that Dit puty 
deute anotber, A. 289.289.290. 

It be map be diſcharged by paroH, and loſe 
thereby. his ker, B. 76. 


— 


Subpcena. 


In 'the Com von Pleas upon an Ynformatton, 
C. 48. 


Surety of the Peace, 


Ft a voluntary Eſcape kram a Conſtadle te 
a * Kiccog, B. 166; 


Superſedeas, 


In Dower Rege inconluleo, A. at4.at5, 5. | 
Toſtay a Trpall bp Nis Prius, Wa — 
&c. B. 167. 


Sur pluſage, 


here it (hall wake void a Mzit, where , in 
Gibelt it thatl not butt in a We 1 10 
te ail not hurt in a U 
dict. B. 100. C. 86. us 
There tn pleading, B. 102. C. 86. 
Where all after a Videlicet, ts void | 
plulage, and doth no hurt, 8. ION. 


Surrender. 


What woꝛds amount to a Surrender, Ax, 
280. B.5o. C. 224. 


One Lenant koz pears cannot ſurrende to 
another Tenant fo: pears, A. 303. 

If a ſecond Leaſe made to the ſams ty 
Gardian in Docage, be a Surrender, & 423. 

The like cf the Leſſozs Leaſe, B. 106. 

What 28 _ are no W 
termine a Leaſe, A. 32 2.323. 

Picading thereof, C. 96. 1 

Acceptance of what ſecond Leaſes 
Survivor. 4 


. 
Aaton, he muſt he Safvinins Wa A.32.2. / 
Mhere a guift tn tail was made to tine, the 
beir of the Survivoz mult bzing a Fenn 
lolely, C. 14. 


Does not hold place betwixt joint Bur 
chants, C.264. 799 


Suſpenſion. See Exringuiſhment, 


— —U— 


„ 


4 44 
Taile, 


Enant in tail Cebenants to 
the ule of himlelk koz like, rem, to is An 
tail, quid opcratur, A. 21 2. 
It a guifr to J. S. & prima geaito . . 
be a gd Eſtate tail, A. 31.3131 
What ate god woꝛds to make u 
re 837 
na itt, B. TH 17. 
Alter poſſthility ot Alue e th 
lerges theresk, g. 290 291. B. 40. a, 
Cannot begin i in . 2 ith a 
TGF in. ly” N | 
diſpuni 02 1 
And after Common os _ 
alien, B.66. 67. 
The Jſue ot Tenant in n 


— ——— —́8—ù]2——— 


" -» 1a 


fine, though the Ke ber len be in the King, C. 


me of Tenant in tail (al! hold his Leaſe 
g & Statute acknowledged by the Le ſto: 
uleit 


he Leale, C. 156. 
Tenant for life. See Forfeiture. 


\Fenanc at Will, and at Sufferance. 
? 


"who is accounted Tenant at Will, and who 
ant at Þufferance, B. 45.46. C. 233. 
Who Tenant at Dufferance, 0z a Diſſeiſo:, 


1.153. 
ant at will (hall (all have aid, and a 
Aale to him ts god; Secus, of tenant at (uf- 


jnnce, B47. C. 152,153. 
Dotenant at (ufferance to the King, B. 141. 


PETIT 


de Lo:zd admits a ſtranger, he is but To- 
une at will of the Topyhold, C. 210. 


Tender & uncore priſt. 


Here a Conditton is to pap 20 l. 02 to deliver 
(vis at the choice of the Woltge, the Obligoz 
der both, A:68. 

» Where a Tours temps prift &c. map be pleaded 

ita Tender, and where a tender withouc 

ente priſt, c. A. 7 1, 

Wat a god tender of a Rent to pꝛebent a 

fIteatry, B. 130. 131. C. 4. 

"hat is god upon a Moztgage , what not, 
a3. 


: Tenure, 
What hall be a Tenure in Capite, what not, 
Br Vnights: Service of the King, A. 157. 


Teſtament. 
Uh is a god 011 in wꝛiting, A.113. B. 35. 


*. . 

Thomay make a Mili, the not, A. 326. 
Nell be conſtrued favouratiy, thar.ail parts 
le) of the wozds map be ſatisfied, 5.42, 


10 Time, 


ar moneths (hall bs accounted as to a 
zi. C. 46 47. 
1 tion to pay the 29. Feb. not.payable un⸗ 
. Kap-vrar-happen, A. iot. 
{ ume in trelpaſſe latd befo2e the Platn= 
eile, adjudg:id not god, A. 194. 
u ene cha ti ba be time to do an ac during 
33 124.125. 
opearuig te be bought be toe money 
1 wa anRged, A.186 187. 
as and Hale of Trees Habcnd. & Suc- 
s 20 annoy, hom adjndged, A.275. 
mium the ba lus of the pzofits per annum; is 
ge then p2efent value, C. 114. 


— —— — — ͥ ͤ FP — 


Tithes. 


Cannot be granted without Dad, A3. b 3. 
Are now become Quaſi Laicun feodum, A. 23. 
300. 
F Veit in the otwner immediately after ſet out, 
39» - 
It in treſpaſs the right of Tithes com- #1 
queſtion bettween two Parſons,” the Dpirttual 
Court hath Juriſdiction, A. 5. 
Who may pzelcribe in non decimando, A. 241.248. 
Kelcaſe of all demands in the Pariſhioners 
Land, does not diſcharge Tithes, 4.300. 
What 1s a god diſcharge of payment of tithes, 
A. 332 333.334, B. 73. 
By the 4 ivil Lad the Parſon is ts ha be eves 
rp tenth Land of Con, B. 70. 
In whar caſe they ſhall be paid, although the 
Lands were the Ciſteruam, B. 71. 


Ot what wad and hoto Tiches (hall be paid, 


B.79. 80, 
Title, 


Where the Defendant muſt ew a Title in 
pleading, where not, A.45.46. 

He wyo picads againſt che Kings Title, muſt 
ſhew his oon, A. 202. B. 30.31. | 


Toll. 


Foz what Coll Gall be taken, A. 18. 
Fox what Gœds tt map be taken of Tenaiits 
in Yuncient Jemeins, A.2 32.233. 


Torr. 


Where a man hall take .benefft of his othn 
Wong doing, Where not, A. 330.331. 


Traverſe. 


Two Traverles in an Intruſlon, A. 38. 
Where the place is craberſable, A. 36. 
Plea vicious ko2 want of a traverſe, A. 447 8. 


79. | 
Js but matter of fozm, A.44. i 
« Wiyzere a mans intentions are, ac. A. 50. 
Where (in a Quatre Imp.) the Yppendency, oz 
the Pzeſencation is traverſable, A. 154. 
It is not tra ber ſable, whether money wers 
paid upon a Bargain and Dale, 4. 170. 
In Qua. imp. Abſq; hoc quod diſturbavit alten 
ſeu alio modo, A. 230. 5 | 
What matters are traberſable in Aſſumplics, 
A. 202,35. 
Whcre the dying ſeiſed, and towhere the deſtent 
is traverſable;” A. 310. B. 185. * 
Where a thing is to be done by Covenant upon 
requeſt, the requeſ is traverſavis, B. 5. 
An Inducement to a Traverſe, obght to be 
matter travetſable, B. 2. 
Ahere the Defendaut juſtifies in a local thing 


in anocter Tounty,he muſt Traverſe the Toun= 


ty tn the Declaration, B.og. * 
Where the Defendant ts charged with a _ 
licisus Torr, and plends in excuſe, he muſt tri 
verie the malice o defavlt charged on him. B. 
94 95. x 


per 
4 


——— — — — Jon — — 
—— 


per Exec. that he adminiſt red about Funerals, 


and tra berſe, that he admin, Alxer ſeu alio medo, 
B. 12 == 

Piet ctiptton pleaded againſt pꝛeſcription, not 
g@d without traverſe of the ürſt, B. 209. 210. 

Ahe re the Cemmand of a Loꝛ d to the Paplitk 
is traverſable, 5.215.216. 

In Replevio, Patt, That he twk the Cattle 


— Loy wrong, Ablq; bcc, that he tok them 


as Baplick. B 215, 
Trelpaſſe foz driving Shrp, per quod they loſt 
theit Lambs, no Plea to lay he took them as 
viſtreſſ without attaberſe 70 the Coꝛtious di- 
ving, C. 15. 
It the Dekendant may plead another pꝛemiſe, 
and travzrile parceli of the pʒomiſe in theCount, 


C. 67. 
Treſpaſs. 


Done by two, It is a god barr, That the 
Plaimriff had Judgment and Execution againſt 
one, A.19 C.122. 

Bart by Recovery in an Aſſiſe, and the plead⸗ 
ing thereof, y. 24. 

Lies with Si nul _ S. (vel) Cum quodam 
homine ignote, A. 41. C. 7 

Ltes againſt one incruſtevto ſell G@ds in a 
Shop, if be imbezel any to his own ule, A.87.88. 

Lat befoze the Plaintiff's Title accrued,not 
god, A. 104. 

HDoſſeſſion ts a god Title foz the Plaintitt, it 
the Defendant have ns better to ſhew, A. 215. 

Lies foz a Copyholder aginft his Lozd, fo 
cutting his Ties, A. 27. 

Au Ej &iope fi mæ is a gc- Barr againſt the 
lame A. in treſpaſs, A. 313. C. 194. 

Trelpaſſe in don o; Net alfignment may be 
ma de in a Houſe'and a Warn, B. 184,185. 

Quare cvvicelos cepir, B. 201. 

G2ante of the hcrbage. cannot have a treſpaſſe 
Quare ciauſum fregir, C. 213. 

It Treſpaſſe lies foz a Gꝛerheund, C. 219. 

oi what things feræ au æ, the tit may 


ſay, ſuo*, ſurp;Mng a pepertr, 16.9. 
Triall, See.Vilae. 


Quere, Af Jiſte joyned in an tufertour Court 
triable our of the Juriſdicton may ve lent into 
the Courts at Wetni, to be tried there, A.gt. 

Jt chill not, B. 37. 
Whether Whfe 02 net Wife z a Church er not 
a Cyurch; | ay 02 not B; wittun 02 with⸗ 
out a Par ich txtable a CTemmon Law, A. 53. 
18 t. B 170.171. C. 129 
Nbere the Feldes Court ſhall trp incidents 
artfitg upon a marter trtablethere, A. 181 182. 
Df Ne ung; accouple, &c, & non twit uxor, A. 5 3. 
Ot au Eitegedzs rcfulat, How; X. 205. 206. 
The Cvurt may judge white dap is dies Juri- 
dicus, bp an Almanach, 4.242 
Ahe re it ch 11 be of men of two C2untics, B. 
462: 102; 
mprzal Courts try $i fuir 1255 Con. of 
Ne unq sts acc c. B. 170.17, 1 3. 
wo! erat güde tt p Foray mage. one con, 
rt can be du con by one B. 177. 
In what ele tefutul to ve . Garde 
tryed per P+is; and tohcre by the Biſhops Certi⸗ 
tate, 8.180. 


chalt be pro quxt. aulle hebite x 


Trial of wiatter of  Law/hgto 
ctent Kelcaſe. muſt not be lelt 10 
Trial of Abilp oz Dita 
(hail be by the Biſhop; But t 
dead, then by Jury," C. 4, % 
How an ſue, Uhether one be a 4 
in Lege crudicus, be ttpable by Jurp, C38; | 


Trover, 


Barr by a Sheriffs Bailp fo2 er 
Fieri factas; god, A. 144. 
Df Cart: Loads of Hay, A.178. 
Mpbat is a god Rar: tyeritn what 
189.222.223.247. 248. B. 13.37. * oof 
Uyar thing is traverſable therein, A, 
253- B.13.94- 4464 
Nhat au amounts to a conver lon, A; 
224. 
rover by the Feme, and converſlon by 
The action muff be againft both, A. 3 f 
What evivence the Defendant thetcin may 
givc upon Nor guilty pleaded, B. 2 y 
Ulriary a good Barr in this Acton, VG 


Variance, 10-8 
1 
Ettween a Duggeſtton anve Count in + 
tachment ſur Prob bit ion, is Error, A. 128. | 
(hat variance in recital of ia Fine | 
ſhail pzejudice, C.r36. 2 
The like in wong reciting of former 
Vepances, 1bid. 
Vicw. 


In a Writ of Right de Cuſtodia Foreſlz | 
reit muſk be put in Ute; and et Rent, 
A8s6. 


Venire facias. 


De rovo for the act bo. 5 


A. 210. 

De me ſictete linguæ, BY 
Where it (hail (ap, Quorum qaili 
in ter „c. B. 112.173. 1 
Upon a (pectal Uzit as Audita Querela 

te (peciall, C. 260. 


_ Verdict. 3 
0 bi 44% * 
Uoid, Rs a Juroz received 
Sollicttoz, A. 18. 2 
Where ſurpiuſage (hail be recet 


: 
S ® 14 


A. 91. ; 9 11 
Upon a frivolous Plen and 28 
| 4 
rens 
g © Uerdic is god, thougy © 40 
befo:e rhep be agrad; u ten 


N * fo: whom they ga be cheir' 4 


Co 267. TECH : 
73 find an Eſtoppeli — 
tance of the parties, A. 206. 7. 45 
Venice facias ert novo, fop td 
Uer dic, A. 210. B. 120. 


. 


- 


Wat 


— 
* 


—n 


taded, are 


of che te laue, B. 323. C. 3. 


nd the e ke the Platmtif®, 
_ —— (though 


atntifk 's Title) vet de ali have: 


A 66.67.52. C. 0.8 1. 
Uervict which maves an illegal con- 


rhe pzemilſes, ts void foz that pare, 


an naue lt of Officer, ts no Uerdig uns 
pls Q. 189. 
ther nc. Doe Donne 


other matters but that are tahen 


C. 158. 153» , 
Viſne. See Triall. 


kn tine tobetber there be a Milli called 
hs M oni tryed by:the Viſuc of M. magna, 


ge de Corpere Com, A. 10 B.zt- 
uus Coner at pleaded in a fo: rein Counts 
wiſue Wall be eryed Where che Wlury is 
| A1 | 
[. le map be of Feet, A 165. 
u muſt be of toe Mals, oz of one 63 
Jay pet dit. & 51-107 rien acrear 


K 301. B. 26 59. that ting is 
Wan the. V ſne where the was made, 


it Hall be de Lincoln, 83 de Vicineto de 


Sburbiis , (8 Cad, Ibid. | 
what plare Miſnoſmer Wall be tryed, B. 23. 
'whet place Ne unques Sxecutsz and nen- 
L ö be rryed, B. 23. 

it ought to be of aun, where of 
and the te, 5. 59. C.193. 

it all de of two @ouanries, B. 103. 
the (ein of a Rea be in (Cue, it is to 
| A Viſne of the Will, C. 161. 
nt is alledgey to be done at L. in the 
Was. the Viſne of L. only is gd, C. 133. 


* 


Voucher, 
ys Ecrants to 4 Pracipe -cantiet vouch 
Tis hudands and wives vouched, it is ins 


ba 


* de im of wives, A. 91. 
. BO rk Unger —— 


t, B. 37. 
a. Wow That none (hall vouch out 
T t the ſecond Wouchs may (0 de; 
's ; is taken Frialy, B.1 49. 


'L 


Fottreden Counterpleadep,foz that 


WT 


** 


dad nothing ec. C. IT, 


| Uſes. 
tannot be ratſed ont of an uſe, A. 7. 


"2 tetiider ation of Money to be paid, 1s 


. 


2 
in | 


— 


god, thoughnever paid, A. ax. 
VWatſed by: Fine to the Sing; A.33., 
Uſe cannot be raiſed by a Cobenant wither? 
a Confideracion but may dea Fine, . 13. 
pat is « gov Iveration to raiſe a Uls 
by Covenant, what not, A. 195.196.197.198. 
Tye venicton of a Ws, A. 156. B. 15 16.17. 
Difference betwecn a Uſe by Fcoftment, and 
82 
nid not depend upon any otyre 
Glace; per Gundy, A. 44- 
Wage * Celtuy a que Uſe by & Debile, withs 
ang Confvcration, A.244. 
Suſpended may be deviſed, A. 257. x58. 
F gov bp Stat, 27 H. 8. fox pears, B. 6. 
= 


Cannor be limited but to ene tu poſſe 02 in elſe; 


14. 

Rimirevts J. S. and ſuch wife as he ſhall after 
marry, is « god Uſe; B. 15. | 
Ft may commence upon &a Contingency, B. 


Cannot be limited to an but by a god name 
of chaſe, B. 18. 
4 Cozpozation cannot br Feoffgs to Uſes, 
143. , | 
What wall be a ſufficient Declaration ts raiſe 
Uſe npon a fozmee Feoffment, B. 159. 160. 
Feoffment to Uſe of his Ard ſon, vefoze Alus 
Heike and F:ofee, enfcoffe one in fs, the Uſes 
are deroped, B. 178. | 
Feoffgs befozethe Stat. of 27 H. 8. and theſt 
Ence, the dulkerenet of their Gltaces, 8.178. 17%. 
Ceſtuy que uſe Keaſeth aftcr the tat. 1 K. 3. 
The Feofe releaſes co the Lefſee having notice 
of the Uſ-, the Vcleaſd is ts the rt Uu; Con, 
rn by ie Feoffs ro the Dilledſor, B. 
tr. 
Were notice of the fem -r Uſe in ſuch caſes 
is (mcerial, B. 178.211. C. 178.252. 
e limiced to te Feoffoz,, and ſuch Wile as 
he end afrer marry, Bits. C233. 
Uſe to ths cidef® fot iu ta di, rem e9 the heirs 
of the ett ez, he having then no iſe, B. 22.4. 
Where a Uſe may b iimitcd again the cules 
of Common Katy, and per god, C. 21. 
Na Fine lebe iy ranger (te Ceſtuy que 
Ul: pur vy, ) give the Conuls the Fefimple, C. 


ere a kuture Uſe map be destrered be 
Feoftment ede Feoffoy and Frofts, C. 332. 


3 | 
Re: Entry of the Feofes may revive 
Nr C. 252. 


Uſurious Contract. 


The viference bet n a uſurtous Loan, and 
an uſurious Bgrement, A. 96 

Dtbers differences abou! theſe Statutes ars 

z vue not 4.96. 97. 

The taking the mony makes not the offence, 
but; the coxrupt agremenr, A. 208,209, Com. 
C. 205. | 

It a Sranger may plead in avoidance of & 
Conveyance tos uſury, A. 307. 

It muſt be alleged, boo much above the 
rate was agred upon, B. 35. 


_ Y 


Counter. bond, to ſave the Surety harms 
leſT. ; it ir be voip, ik the ür Bond were bold, 
B. 166. C. 63. 
W ' 1 & 

| Uclary. 

What is fo:feited to the King by Uclary in per⸗ 
ſong! actions; and when and zom he muſt take 
bencfi thereof, A. 63.64 . 

lead in abacement, Plaintiff replies, Ce- 
morenHce in another Mill, adjudged 4 god Bes 
phicarion,; s. | 'S | 

Mes not but where the Suit is br Wit, A. 

29, : 
f BSarrs not an Aud. Quer. if bzaought upon the 
ſamc Becozd, B. 175.176. 

'B. verſed tez want of the parties addition in 
an Jnvicment, B. 200. 

Sd bart in Trober, debt upon Bond, but 
no: upon a imple Contract; C 205. 


— — — —„— —— 


W. 
Wager of Law. 


BY Leſſ& foz years made Tenant in a Wit 
of Dower, A.. 
It it lies. fes an Ymerciament in 4 Courts 
Let, oz 4 Ceutt⸗ Baton, A. 203.204. 
In the diſcretion of the Court, if they will 
permit rhe Defendant (o to do, Bi tis. C. 212, 


253. ER. -- 
be Platnti® cannot be nonſutt, if the De- 
fendans mage Lan the ſame Term, C. 28. 
Jn: wbac caſes. the Defendant Gall be per⸗ 
mitted ts wage Law, B. 110. C. 212.258. 


Waite. 2 Eftray. 


The piopertp of the & ads watbed remain in 
the od er: it be krecht purſue and convict the 
F.lleus, B. 191.193. 


Waiver de Choſes. 


In bat Courts the Defendant may waive 
a (pectal Plea, and plead the general Jſſne, 
B.32; + „ne | 
Were a matt:t ok Ynducemen! matertal is 
wied, by raking iſſuc upon anocycr matter, 
Bog. 205. , | 
Wales, 


The Jucumbents there muſt underſtand the 
Welch tongue, A.31, 


Ward. | 


Me Gall be in Warn , who not, A. 253. 
B. 148.149 i5o. C.25:54.19 4: 

It the Int ant agte to the Marriage tendzed, 
No V lore Maritagii lies, though the Gardian 
dye before marriaze, C. 2. 


In le tenuit, te Plaintiff Gall wot 
7 dun 


— N * F ——... 
Watranty. . 


Warr. and Affetts deſcend; — AL. 
where the heir claims u deviſe, AH 
Determines with the datt to, which it 
anncxed, A. 179. B. 57. N 1 N 9 * 
Wyat Entry, and of whom, hail, U 
Wactamy, B. 57.58. C. 10. e 
In what Convepances, and to twhat 
tobe made, C. 16. anden 


3e 
Wal. 


Jah 


3 Va 2 wm. A. 48. 
tes nat if che Trees be cxceptedt © i 
IJ! IifN+1ſo2 do Waſt, the vein 4 
H-w the V.c« muſt be made of W 
Mod. Spaifm, A, 267. | * 
Fgainſ} whom 1: 4s to be bꝛeugbtt A. 11. 
n cutfing 20 Oaks, the Plaintit call 
ver if 5, only be piobed, A. 300 5” * 
Upon an Care limites to a man (6; 
rem, to a eme foz pears, tho intermarry, 
Eſtates wn fo:fetted by Maſt done, 87 
It it fie where chete 4s @ meant 
1 — L . 5 . TT 
altering of a Meadows by 0 
turning to other purpotes, i Wa; — 5 
A Un 
the Leſſa may pull down envertacth; 2.1908 
Where the:(Uzit muſt be laid of while Loi 
the Leſſet held, Where general, B. 22 
What deũtruaton in a Mark, üching, gc. is u 
B. 2 11. C53. vo / 1 {OP 
Were plcad nul Waſt, 62 ſyeciably, Case. 


Withernam. 1 


dow Cattle taken by Witherb1m, muß bi 
uled, * | Ws 0 

bc Tared by bringing at | 
FE. bed to a fo m oro conte my, f. 174. 
J: ſcemeth tha: Beats taken in M 


may be 1aboured; C. 235.6. * 


1 ab 
Writ, 


It the houle be tuinous tempore 


Ot P2ivy Scal, to ſummon 3 Subject 4 
redcundu n in Ieg:a9t1 .. &c. A. 9. > by 


General Mit and fpecial. Count, wher6, 4. 


226.237. 231. | 4 * 4 


1 

VVcit to the Biſiop. 

It a (Title be found 0: confelt in | 100 2 
the Court cx Officio muſt mabe 8 *. 
King, A. 194. 8 . ”w 


ive 
D vÞ þ 
_- 


* 
44. 


74 
' 
* 


_—. 


zz{443 83008648000 dd 088 28566) 
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Myers Errors in quoting of Caſes, and others, 
in all the Three Books not Correſted, here denoted. 


Firſt Part, 


io 6, line 19. for office, read fine, folio 14. J. 37 for purchaſe r. pereloſe. Caſe 33 li. 29. ſer 
. r. lands. folie 39. 1. 13. for 34 H. b. r. 34 H. 6. Caſc 52 l. 10 for divide, r. demand. 
er 1, 6. tor aſſcſſant, r. aſſident. Calc 108. for 21 H. 7. 14. r. 21 H. 7. 13. Caſc 109. |, 2. for 
t. account. fo. 93. 1.19. for defence, x. de feaſance. Caſe 124. l. ult. for caſe, r. intant. fo. 96. 
unde 7. atter then, r. eight pounds for. Caſe 148. l. 5. for more r. none, Ii. 18. for Viſor, r. Viine, 
61. 1.14 for tender, r. render. Caſc 142 I. 2. tor 32 H. 8.16. 1. 3 2 Hf. 8. ca. 15. ſo. 107. 1.4. r. Caſe 
Ar. Caſe 149. J. 8. r. withdrawn, Caſe 155. 1, 11. for 5 M. Dy, 37. r. 6 E. C. Dyer 72. 
17. . 10. for to, r. broke, fo. 145. I. ult. tor Stapie, r. Merchant. Caſe 297. Il. 5. fer 34 H. 1. 
Hs, Caſe 214. . II. for deiain, r. dera gne. Caſe 216. J. 5. for makes his Exec. r. be made 
* 0. 165. J. 20. tor c. 11. p. . Co. I. 11. 18 Caſe 239. l. 2 1. r. Duas partes advoc at ioni⸗ Eccleſiæ. 
us, 1.32, delc Noir, 10. 175.17. 1. CCXLV. Cale 245. l. 3. for reca-, r. recu-, fo. 176. 
{or A deviſe, r. advice, 1.16. ior error, r. Certiorari, Calc 246.1.13. for 43 H. 8. r. 32 H. 8. 
200. 1.74 after the word life, dele, Cannot preſcribe and he, Cale 459. in titule. fer Bopton, v. 
Cale 261. 1.4. for ſhou'd ge, r. promiſed to give. for page 189. r. 190. Caſe 275. after 
un Rent, r. prow'ſ:4 he wovld pay the 41. yearly, Caſ 283. |. a pede 6. for ſence, x. Leaſe. 
L31, add the word (p«fl:ſfhon) in che blank. fo. 2 18. . 7. dele, of a thing. Cuſe 312. 1, 19. 
(aur, Count. fo. 2 19. 1.3. for C. 2. r. C. 1. fo. 244. 245. for 243.244. Caſe 307. I. 2. dele him. 
337. bis for ſolum . ecundum. to. 249 1.33, for Judgment, r. Indictment. fad 25 1. l. 3. for 
. And J. 5. for, er. and, Caſc 344 J. 18. r. 10 E. 4. 11. Caſc 349. 1.7. for reſerved, t. 

nd, Cafe 364. 1.11, After the word, Lyonell, dele (who;) After (name c) dele (and.) fo. 273. 
le misfiz ure d. fo. 2 79. I. 15. for 9 H. 6. 13. r. 9 E. 4.2. b. Caſe 384. I. 11. for cap.49. 1.45. 
iz. tor ſeiſed, r. tcitled. Caſe 403. l. 12. for conceive, t. recite, Caſe 311. 1.6. for Piain- 

„ Detcadant. Caſe 453. I. 4 after P:aintiff, r. and another. Caſcas 3. J. 15. for made, r. mo- 
Cale 464. I. 10. tor fuſt ſued, r. firſt ſer ved. ; 


Second Part: 


Galt 4, line x1. for is juria, read miſcricordia, 1.17, idem. Caſc 12 1,2. for 31 H. . r. 23 HK. 
. f. ter demanded, r, de nurred. Cale 37. J. 1. for Invaſion, r. Inttuſion. 0. 46. . 27. for 
t. 11 H 7. 25.b. fo. 46. l. 28. for 16 H. 2. r. 4 H. 7. 14. b. to. 48. l. 43. for H. 3. r. 32 H. 8. 
N. 60.49. l. 2. r, iffuc j yned. Caſe 76. l. 19. r. Officc. Caſe 77. 2 E. j. Caſc 18. . 2 H. 4 
16. r proter red, r,p/ovcd. fe. 92. . 9. for Scire, r. Ficri. to. 100. l. 38. r. upon that Ver- 

Cale 135, 1. J. for, and wo, r. . | 6. tor ſuperſed, r. Scire fac, fo. 126. l. 2 1, for and, r. who, 
or l. 4. del lay; fo. 135. I. a pede 17. for N. B. r. Abridgment. Cale 183. I. 25. for ccleres 


7. fird Part: 


Ul 33, fos venerant, r. venerunt. Caſe 39 1.18; for, to ſale, r. too late. Caſe 48. 1.4. for mors 
„ Moraturus, fo. 35. |. 19. r. he muſt aver that che b:alts,&c, fe. 47. 1.8. 1. 14 H. 7. 21. 
ng. l. 2. c. land in A. to his Wife, Caſe 151. I. 3. for recover, r. re- enter. Caſe 157, l. 2. fox 
wr, Certiorari. fo. 127. l. ult. r. Cook 5. Part. Caſe 200, 1.2. for 397. r. 297. l. z o. for 
"tt, r, Attaint. fo.15 4. I. a pede 7. for Stat. r. extent, fo. 156. |. 4. tor Leflee, r. Leſſor. 
7.1, penul:; for levied, r. lewd. Calc 269. I. penult. for D. W. r. Dive, Caſe 270 l. 3. for 
* f. Capias. Caſe 304, l. 5. for one, r. five. Caſe 324. l. 1. for recovered, r. removed: 
ho, 1.6. for ſue, r. ſay. Caſe 338. l. 20. for record, r. Judgment, 
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TELEEIISEZECTY 


Have Read over many Caſes 
|| in this Book, and although 
many of the Points mention- 
ed to be Reſolved in this Book 
have received ſome different Re- 


ſolutions in after times, yet Ithnk 
it may be a Book of good uſe a 
to many things therein ReſolveGF| 
And therefore I do Licence the 


Printing of it. 
Mathew Halc 


; 4 
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10 I HE 


READ E R. 


'Courreous Reader 


5 uſe weſs i in this Aale SIS 

? only, ro aſſure thee, That this 

N _ Forth Pag the Reber of 
bs hk Grave and Tos Profeſſor » and 
Praflicer of the Common Law, William 
Leonard of Grayes-Inn Eſq; was made 
ch for the Preſs by the ſame Hand that 
liſhed the Three former Parts; that In- 
11 ö Frious and Fudicious Lawyer William 
A 3 Hughes 


To the READER. 


| Hughes of Grayes-Inn Eſq; This is 0 
the Completion of the Wark, and 5 
promiſed. when be Publiſted the 1 ind 
Part; the Death of Mr. Hughes, and 
/e ome other Intervening Canſes hath bindred 
the ; publiſhing of this ſapner s It iy b 
Printed according to the Co 0p) Teft 15 
own Hand, The Three former Parts | | 
ha . vel Aotried of: this 22 1 
taining ny Excellent Matters a 
| Points of Lam not formerly THO 1 1 
doubt not ill be Very acteptable 0 wo | | 
and Uſefulneſs of it is gun ty BY 1 


by the Honourable Aub, I batt 
N 5 4 E Du * wh 4 


* 
9 
1 
- 
ſ 


4 2 

We 
7 
» ©» 


recel ved 


/ F Cton G. pitcher P ap.54. 
* Anderſon & Hey- 
| wood. 180. 
* Waite G. Nextley, 36. 
l Scholars of All- Soul and 
| Tamworth, 178. 
M-biſhop: of Tori, Caſe. 
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0 10 12 
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men Goes, 
Wpoole G. 
Veriug ban. nig 218. 


Bedingfeilds Caſe, .-. ,,,& 


4 « 4 S -% \ - 
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Say 00 IS TI TTTSTY 7 . 
1 Abingtons Caſes, 1 
Bakers Caſe. 
Barkers Caſe. 
Barlowe G. Pearſon. 
Barnard &. Tuſſer. 


Barton &- Edmund, 


Bartace G. Hind. \ 
Baſpoells Caſe. 


dfeild &. Rouſß. 


Audleyt Caſe. 46610. 
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. Ks KS ary, 1 enen 
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Beechers Caſe. 
Bell & Langley. 
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Bettuans Caſe. 


Baxter G Baptlet. 9311 6 


To the R 


EADER, 


230. 
61. 
23. 
80, 

214. 

Biſhop of Exeter and Sir Henry 

Wallop. | 

Blaby Eſtwick KC. 

Bl th &- Colegate. 

Bluets Caſe. | 

Bluett e Cooke. _ 

Box £&- Mounſlowe. 

Brbokhouſes Caſe. 

Braſiers Caſe. 104. 

Broome &. St. Johns Caſe. 96. 

Browne e* Stulsbye. 

Browne G ny 

Browne an 

Buckhurſt's 

Bulwer & Smith. 

Burgeſle &. Foſter: 

Buſley & Milfeild. 
Butler 4 LI 


Bills Caſe. 

Bingham G Squire. | 
Bilkop of Racks ers Caſe. 
Biſnop of Londons Cale. 
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G 


ders &- Conges. 
Chriſtian & ads 
Clemp . Clemp. 

Clarke & Kempton. 
Clarkes Caſe, ' 

Sir Gervaiſe Cliftons Caſe. 1 
Clinton & Bridges. IO?) 
Cook & Sengate. 
Cooks Caſe, © 
Colliers & Collier, 
Conny s Caſe. * 

Conny's Caſe. 


Lord Cromwell 8 Townſend t 


-Drine &- parking 
Curſons Caſe." 
Curtis s Caſe. 


203. 
use 
4 51. 
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1. Earl of! Huntington and 


| 


99. F. 
. | Frice G. Foſte. 
. Fullers Caſe. 


D. 
Ord Dacres bo Fe 


Doilyes Caſe. 


- | Dolemans Caſe. 


Doughty & Mideax. 
Dowhall G Catesby, 


Duke G Smith. 
Duffams Caſe. 
Duncombs Caſe. 


—_ 
'Dutchets of Saffolkes Caſe,196 


Ct 
Ar of Dov $ Cue. 4. 
Earl of — 


Caſe. 3 


0 c Cale. 


Earl bf armenia aaf | Y 
Edwards &-Wattoh 

- | Egertons Caſe. 
Englefeilds Caſe. 


F. 


tch 8 Peirce. ] 
Foles &. Griſin. 


$' Caſe. 
'Germin& Aſows 55 
errards 4 
Sir He * 


156 


© 


f 


Glaſe 


238. 
Glove 


rss 


Tha Table. 


Clover -=FY Archer, 24 
cldboults C Cale; 3 
orm G Fowkes, 1 5 
gore G Wikteild, 2 
an ges Caſt, „ 
indall . C Arch- Biſnop ot 
A Caſe, n 782 
u „Edwards, 110 


7 
3 
'S: 


den G Albany S Caſe, 133 


ubhams s Caſey! wo 


B. 4 
[JAltens Cale, 8, 134 
I Harris & Whitcing, 91 
ms & Coverlcy, 98 
vs Caſe, 112 

y Harvy, 0 
aj 10 Thomas 15 
Evoocde Caſe, les r 
ins & Chapm an, 9 
we Crowe, + * 122 
we Felton, 111 
& Hill, 110 

am & Cooke; 144 
| Cale | 21 
* Hix & | Fleetwood, 


= 248 
und & Hopkins, 
b's Caſe, 
@ Bridleworth, 
6 Hoo, 
111. Brant Hollis s Caſe, 
bead & King, 
ess Cate, 
6 Gerrard, 
& Caſe, 
6 Sims, 
05 Gonnel, 
Fiore G. Warts, 
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bung Darcy, 
Jabs Caſe; © -- 
2 Cate. 


The King & Cotton, 


Joſlelin G Joſlelin, 
K. 


K Leite 3 bin) ( 1 
1 var Tho. Kemp && Windſor, 
HHO FT ras Ft 41 


7, 39 
Kirkman 6 Reignot, 3 


IJ 
Knevit & Cope, 
Knightly &. Dnighdy,! 


Lo 


Auntons Cale, 1—1¹ 
Sir Richard Lee & Arnold; 
Neu 
Sir Francis Leake & Hollis 4 
Lees and Lord Stafford, 
Six Rich. Lewknors Caſe, 163, 225 
Limver and Ivery, 


Long and Hemoning; 
Lukes Caſe, 


M. 


M mg and Andrews, 2 
Mayes Caſe, 7 
Manſors Caſe, \ 2-162 
Megett aud Davis, 60 
Michel and Norden, 20T 
Milborn and the inhabitant of 
Dunmore, * 61 9) 
Morgen end Cox, Wo. 
Morris's Cale, 92 
The Lord Aauntjoy and Barker, 


73 
Mountjoy and Andrews, 150, 


194 
N. 


96, 209 


Ne Caſe, / 
| Newmart and Sherriffe, 


25. 


Ognell 


The Table. 
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O. 


Gnell an d Underhill, 113 
Onions Caſe, 36 

Old and Cony, 7 
Owen and Morgan, 26,93,222 


P. 


Ord Pagetts Caſe, 6 
ParrMarqueſle of Northam- 
tous Cale. 17 
Parry and Herbert, 5 
Paſton and Towneſend, 97 
Pelhams Caſe, 33 
Sir William Pelham, 114, 123 
Peake and Pollert, 121 
Peirs and Le veſuch, 48 
Penhalls Caſe, 49 | 
Penſon and Higbed, 99 
Pophams Caſe, 
Pouley and Siers, 
Prowes Caſe, 
Provoſt of 2 colledgeCafe, 


208 


Preſident of Corpas Chriſti Col- 
ledge Caſe, 223 
Price and Atmore, 246 | 


" ""_ 
Ueen andEarl of Shrewſ- 
19 
26 
32 
81 


Cueen an Lord Vaux, 
Queen and Painter, 
Queen and Paine, 


Queen and Biſhop of Lincoln, 
95 


Queen and Sir John Savile, 104 
Queen and Faine Arch-Biſhop of | 
Canterbury, 107 
Queen and Due, 197 
Queen aud Biſhop of Norwich, 


217 


4 


R. 
Atliffe a Shirley, | 121 


R Ratliffe an Chaplin 
Rawlins and Somerford, 1 
Robinſons Caſe, 

Sir Hen. Rolls and Ocborne 7 
Roopers Caſe, - 47 
3 and Br 2 
Ruithbrooke and Puſaine 
Ruſlells Caſt, 22 19 
Ruſſel and Pratt. 44 


8. 


Aer and Bland, 
Sanderſons Caſe, 


Sapland and Ridler 


wning, 
95 Seixtbanke and Peirces, 93 


: 
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Savages Caſe, 
Sava 772 amd Knig 
—4 


47 | Scott — Scott, 


Seamar and Bro "1 
Shrewsbury&lnhabitants,Ge.1 
Smith — Babb, 19 
Spring and Lawſon, 7 
Starkey's Caſe, 6 
Mark Stewards Caſe, 10 
Lord Stafford and Sir R 
Haywood, * 
Strangborough and Warnet, 
Strangdon nd Burnett, 4, 10! 
Stroads Caſe, 
Counteſſe of Swſſex and Wrot ö 


J. 


T Aylors Caſe, 
Taylors Cale, 22, 
Terretts Caſe, 
Thetford and Thetfotd, 


d ad Paſtor, 
Traben end Friend 


Trivilians Caſe, - 


; 
186,20 
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Tutor and Norton, 1m 


The Table. 


rells Ca (c ©, 
V. 


Emey and Verney, 207 
Vernon and Sir Tho. Sa- 


191 
W. 


Aite aud Cooper, 207 
Sir Walter WallersCalc, 


44 


filian Wallers Caſe, I 69 
ſalgrave and Somerſett, 167 
Wards Cale, 


92 


239 | 


Wards Caſe, 
Wath and King, 
Webbs Caſe, 
Weſhbournes Caſe, 
Wheelers Caſe, 
Willett aud Wilkenſon, 
Windham and Meede, 
Wingate and Sands, 
Wood and Chivers, 
Wroth ad Capell, 


Y. 


Y Ong and Taylor, 
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THE 


FOURTH PART- 


OF THE 


REPORTS 


Several Fxcellens Caſes, 


Argued and Adjudged inthe ſeveral Counts 
of Lavyv at Weſtmanſter. 


the time of the Late Queen Elixabeths Reign; 


© 
PY ad 
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Hill. 20. Elix. 
I. — Caſe. 


| Is bonding an Obligation, that B, wall enioy A Leatt of , 
bl. Acre immedſately after his death + The Land being Emblements 
7 the Executoꝛs ot᷑ A take the Coꝛn it Was holden , the 

Obligation Was not oxfeited, fo2 that by the N the Corn 

ns tothe Exetutoꝛg. | 


1T.. ; Paſe 23. Ele- 


Han pditeited of a Term deviked. the 
kt 8 h came to the Age of 18 N 2 1 
in the mean time, is Exe⸗ 


58 rde beloꝛe _ 200. wn 1 habe Deyiſc, 
Fe on, Es EE g 


18 77 ; 
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Manning and Anarewes © > 5 8 Pulmants 
Caſe. Caſe. Cale, £$ 


—— 
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— 


III. Mich. 23. Elis. 


A Yan made a Feoffinent in Fee ſub Conditionem, ea intentio. 
ne, that his {ite ſbould have the Land fox. her life, the 
remainder to his younger Son in Fee: The Feoffee died With: 
out making ſuch an Eſtate; the Heir of the Feoffer entred; i 
wagreſolved, that it was not a Condition but an Eſtate which 
was executed pzeſently accozding to the intent. : 


Trin. 8. Eliz. 


r  ,_ 


IV. Manning and Andrewes Caſe, 


Ln. 1: Party Fazghand and Wife Donees in ſpecial ſail, the husband le 
bine levieda LI vyed a Fine of the Lands. It was holden if the pzocia- 
7, , _mittions paſs in his life time, oz befoze the Wife by her entry 
falle, 256. had avoided the Fine, the iſſue ſhould be barred : otherlviſe, if 
the us bdaud had died bekofe the pꝛoclamation had paſſed, 


> 27. Eliz, In the Common Pleas, 


SES V. Buckburſts Cale, 


Elle kck 10 years gꝛanted a Rent Charge to his Leſſoz fot 
Extinguiſh- J the faid years, the Leſſoꝛ gzanted the remainder in Fee 
wenk, tothe Leſſee fox years : It Was the opinion of the Juſtices, that 
the Kent Was gone, becanſe the Lefſoz, who had the Kent, Was 
Party to the deſtruction.of the Leaſe, Which is the gzound of 

the Uent. 


SS — 


8 


28. EMA. 


14h 


aſſumpſit. O 


not 


ol paid 

- 5. che Len tranger : I ed, t 
Action would lie upon ſuch a pꝛomiſe, becauſe the Alu 
greaſe the Boule and then aſgign it ; 


Aſſumpſit, 


ä» — 


lasen and Strangborough and gf 5 Kirkman and Barkbonſe 3 
Browns Cale. Y Warners s Cale, Calc $ Reignotts Caſe Caſe 


— — — 
— — — — 


r 


Hill. 26. Eliz. In the Kings Bench. 


VIII. Rawſon and Browns Caſe. 


A Being in p2iſon at the ſuit of B. upon an account, and in Aſſumpfit 


6 cuſtodia Mareſchalli, The Marſbal ſuffers him to elcape: 
being at liberty pꝛomiſeth to B. that if he will permit him to 
; e at large, and further tf he do ſuch an act, that he Will pay to 
hm 10], which he doth not pay: whercupon E. bzings Aſtum- 


it againſt him, it Was adjudged that the Action Would not lie 
in that both the conſiderations ought to be pꝛoved, and A. Was 


zunge befoze, 
31 Eliz. In the Kings Bench 


IX. Strang lorougbh and Warmers Caſe. 


JOte, That a Pꝛomiſe againſt a P2omiſe will maintain an Aſſumpſir, 
Action upon the Caſe as in conſideration that you do 

de * 10 |, on ſuch a day, J pꝛomiſe to give you ſuch 

days atter. 


e 


31. Elix,. 
X. Eſcriggs Caſe, 


an Executoz pꝛomileth to a Creda ; it he Will foz⸗ 4fuopfic; 
2 8770 ht 
liable to pay 


7 

la to ſue him until ſuch a time · chat 
Cꝛeditoꝛ his Debt ; in that Caſe the Executoꝛ i 

it debt of hig own goods adjudged. 


30. Elig. In the Kings Bench, Rot. 30. 


Lad 1 


11 Leaſe was made to tiuo Mabenduth to them, and to two o 
thers foz their four lives, and the longer liver of them: 
Ita bas reſolved, that thetwo named in the Habendum ſhould 
0 Atatze any thing. and that if the two firſt die, there ſhould 1 
Occupance, foz the lives ot the two in the Habendum, Wag 
RX an Eitate to them, and not a Limitattou of the Eſtate, 


rt two. 
off Paſe. 30. Elis. 
i 2 


XII. Barkbonſe Caſe 
il b. 


XI. Kir hee and Reignotts Caſe, 


"ISAS. 


againſt Leſſee fo OI fo Rent: : The Defendant Forfeiture, ® 
clainted Fee inthe L cee Fee: It was 
that it was a fog =, 


Strangden and 2 ullers? Carter and Martens > Pophas, © Popham. .” 
Caſe. Cale, Caſe. $ th 2 


— — — 


XIII. Paſe. 31. Eliz. In the Common Pleas. 


6vowry. T was reſol ved by the Juſtices, that an Avowry might beln 
1 part of a Rent. 


Mich. 28, Eliz, In the Kings Bench. 


XIV. Strangden and Burnets Caſe, 


IN an Action of Trover and Converſion of Goods to his p10: 
per uſe in Ipſwich s The Defendant pleaded that the 
came to hands in Dunwich in the ſame County, — that the 
Plaintiffe gave unto him all Goods which came to his handy 
in Dunwich, abſque hoc that he is guilty of any Trovet — 
verſion in 'pſwich 2 : Jt was ruled to be a good manrero pl 
ding, by reaſon ofthe ſpecial Juſtification, Vide. 27. H. 6. 
Wherea Juſtification is general, the County ts not avert 
at this day, Vide 19. H.6,7, _. 


Pleadings. 


24. Eliꝝ. In the denen Pleas; 


XV. By Med. 


' A N.3nfant made a Leaſefo foz years ren Bent,and ihe 


he cameto hi yor 
ſoy oft It nag Fenn dies Mead Auer. that they Leaſt 
was alli rmedand made good 4 
Paſe. 25 Eliz. 
XVI. Fuller, Caſe. 


OF is bound to pay bis Kent at a daycertain, payment be⸗ 
toze the day, adjudged, doth not diſcharge him, 


29, Eliz. In the Kings Bench. 


XVII. Carter and Marten. Caſe. 


Pe are bound foz a Debt, the Pzincipal makes the S1 1 
ty his Executoz, who payes the Debtgenerally: Quere 7 
ſhall be as Executoz oꝝ as Dbligos, oy 


XVIII. Pophams Caſe. 
Bargi ws ] was bargained and old, the -Sargainee Neat 2 


Payment. 


ok the Lands; and afterwards within the ix N 


0: 
i: 
he 
ds 
Na 
4: 
ut 
fe 


— eee, and bares Sir 7ho. Hobbies ꝰ Barton and Ed. 
(ale. 8 * Caſe. munds Cale. 3 


— —— ES 


dis enrolied. * It ſhall paſs by the Fine, and the Conuſee 
have the Land, foꝝ the Cnrolement ſhall relate to the time 
che barg amn and ſale, 


] 3. Eliz. 


XIX. Henningbams Caſe. 


[Twas adjudged in this Caſe, that he who is ſpecial Deir by 
| ec, as of Bozough Engliſb Land, ſball have the 
ok Erroz, and not the Heir at the Common Law, 


Hil. 19. Elix. Adjudge. Vide 3 i. H. 8. 


XX. Parry and Herberts Caſe. 


r Eſte fox years upon Condition that he wall not gzant ober 

| the Land by Will oz otherwiſe, and he devileth the ſame to 

(executes, Who accept it only as Exutozs, and not as De⸗ 
It Was holden, that the Condition was bzoken ; ; Condition 

ſs he had done ag much as in him lay to have gꝛanted it 


In the Exchequer. 0 


XXI. Sir Thomas Hobbies Caſe. 


Pan hath iſſue two Song, and-is attainted; the Eldeſt 
[\ Son purchaſeth Land, and dyeth Without tue, the Se⸗ n, 
Don ſhall inherit the Land as Heir to him, notwithſtand⸗ 
the attainder of the Father, becauſe the blood is not coꝛrup⸗ 
idetiveen the two Sons, . 


Mich. 29. Eliz. In the Kings Bench. 
XXII, Barton and Edmunds Cale. 


i Infant and another were bound foz the debt of the. Jn= . 

the Infant at his fall age pzomuſed to ſave the other 

is, the Infant died, It was adjudged, d that Upon this 
ut, an Action upon the Caſedid lie againſt his Crecu 


XK. acich. 20 Elia. In the Kings Bench, adjudged 


|: tm recuto2 pꝛomile to pay a Debt when he 


hath 
— Jt was the opinion of all the "Jute: 


— TC IS 2 = —————— 
The Lord Pagets @ Tuker and Norton,? wy 
1 


| Cale. Caſe, 
ces, that no action npon the Caſe Ueth again him; but ith 
hath Aſſets, than it is otherwile: and rhe Heir, if he hahn 
thing by diſcent, is not lubject to an action upon ſuch a pꝛomiſt 


— — 


Mich. 28. Eig. 
XXIV, The Lord Pagets Caſe 


A 12 Jaditement Was Quare vi & armis clauſam 4. B. apud 

Indi gtments. tregit, Whereas A. B. then had a Leaſe at (Mill ofthe | 
the matter Was fox digging of Turkes: the Inditement was 
holden ro be good, | 


XXV. 25. Eliz. In the Kings Bench. 


1 12 De uno Equo, where it Was a Gelding holden ngt 
good: But otherwiſe it is. Whete Tzeſpals was b de 

Equo ellato, andthe Jury found a Gelding, and adjudgid in tk 
Plaintiff, | nn 

26. Eliz. Jo I 5 „ 


XXVI. Tuker and Nortons Caſe, 


" A NJwfant in Execution upon condemnation in Debt ſued 
1 Wut of Erroz, his Father and Bꝛother baited him 
was laid the Zecognizance ſhall be by them two onely that 
Intant ſhall appear, and if the judgement be affirmed, 
pay the mony, and not that they ſball render hig body t 
to2 When he is once Diſcharged out of Execution, he ſhall 
in Execution again; ' BY gs 


XXVII, Mich. 29. Elix. In the Common Pleas.” U 


T was holden by the Juſtices , That a Nobleman ſhall be 
— bounden with his bail in a Recognizance, that he ſhall render * 
6012". his body, and that upon the Statute of 13. E 1. Jf he hach n 
Goods o Lands his body ſhall be taken in Executton, i0} 
, LaW ia ſuch Caſe extepts oniy Clarks. i 


'4 5; » 
S = 


- UUW - ; EILEEN * 
XVIII. Eil. 26. Elis. In the Exchequer. 
DD L | un 000+; 11% RK 
pelo de ſe. He Queen g2anted to one Catalla utlagatorum & fellonumde \ 5 
| ſc Within ſuch a Pꝛetinct, One indebted to the Queen 
ving Goods is telo de ſe, within the Pꝛecinct: Nelli oe 
Queen ſhould have the Goods to latis ie her debt. os 


ITT - plot 
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land cotton, Gerrards Millet and Wil- Ould and ꝰ Mayes 
Ae. Caſe. 0 kinſons Cale. conies Cale. & Cale, 


3 5 


26. Elig. In the Kings Bench. 


XXIX. King and Coitons Cale, 


Elfe fo life, the remainder in tail, the remainder in fee, Lel⸗ 
ſee foz life makes a Deed of Feoffment of the Land, and 
gers it, andmakes a Letter of Attozney to another to deli⸗ Pilcifn. 
lin, Who enters, and makes Livozy acco2dingly adjudg= 
| That the Attozney is a Diſſeiſoz. 


26, Elix, In the Kings Bench 
XXX. Gerrards Caſe. 


beOwner of the Lands 8 Tythes, and a Stran⸗ 
ger took them and carried th 1 The Parſon li⸗ 
din the Spiritual Court againſt the Owner of rhe Land 
the Tythes who thereupon pꝛayed a Pꝛohibition, It was * 
ed no Prohibition ſhould iſſue in this Caſe} fox that he 
it plead the ſame matter in Bar in the Spiritual Court. 


Hil. 31. Eliz. 


XXXI. Willet and wilkinſons Caſe 


\ thet from the Guardian in Socage, that the ſame Surrender, 


Iurreader of his firft Leaſe Note, thefecond Leaſe was 
ln the name of the Guardian, 


Trin. 26. Eliz. In the Kings Bench. 


XXXII. Ould and Cons Caſe, 


bag adjudged, that a Commoner cannot kill Conies which Common; 
Ky his Common, though he harh not any other remedy, ©onics, 


Trin. 29. Elix. inthe Kings Bench. - 
XXXIII. Mayes Caſe. 


eta Letter by a Carrier to ap erchant fox certain Mer 
„ e Hal U gr UNTS 5 : der, ut 
+ | ng, kunt e It 5the1 on af the Juſtices that the 
i ed not be charged kon che mony fox it was a conditi= 
Win, and it Was thefollyok the Merchant to truſt che 
with the greg, Aich. 


. ————.— 


— —— —— — 


| Haltons Holland and "Hopkins Clamp and N 
Cafe. ; Caſe. 5 Caſe: "= 


Recognizance, 
Intolement, 


* e — 
, 


Mich. 30. Elix. 


XXXIV. Haltons Calc. 


A Recognizance Was acknowledged befoze Sir N. Read 
of the Maſters of the Chancery, andthe Recogaizoz di 
befoze it Was enrolled, it Was doubted, ik it might by enrol 
at the Petition of his Executozs , it Was agzeed by the Jug; 
ces, that it might be well enough, foz it is like to a Connfnd 
of a Fine befoze a Judge, Which may be removed out d 6d 


hands of the Judge by Certiorare, and yet it is not aRecopdti 


Chancery 
conipel At- 
forninent, 


Entre Cons 
geable, 


Copyholder 
Surrender. 


the perfection of it: at the ſame time it was doubted alſo, eth 
Chancery Would aid a man, When there Wanted the word 
(Heirgs) in a Deed Where the Land Was ſold foz mony. 31 


it was agreed. that after a Fine levied the Chancery might 
pel the Tenant to Attoznz 8 


Hil, 27. Eliz. 

XXXV. Holland and Hoplius Caſe. 
ae 

N Ejectione firme it was agꝛeed by the Court, That (fa 
ſeiſoz be of an 100 Acres, and he lets the ſame to die 
Years, that the Entry into one Acre by theDiſleilee an 
trie againſt them all but if they had been Tenants op 
Quere, fozthat-then he t have his Action ag 
And it. was ſaid, that- if one makes a Leaſe * 
ding foz the firſt two years 10. I. and aft warde N. 
year, with condition if the rent of 30. I. : any part i N 
hind, that the Leſſoz enter The Leſſoz enters tog mot d 

ment of the 10. l. that his Entry is lawful, fo the 10. . Was 
cel ofthe Kent, foz it was but one Bent. w_ 


Trin. 2 9.Eliz. In the Kings Bench. 


ACT 
A 
{ 


pe 


XXXVI, Clamp and Clamps Caſe,” 


- * 
19 


A Copyholder in polleſsion ſurrendzed the Keverſlonol 
Land poſt mortem ſuam to the Loꝛd toan ule, &c. ö 


adjudged, that thereby nothing paſſed, 


XXXVII. Trin. 21. Eliz. In the Common Pleas 


| A Leafe was made of a Panoz, with all Gans 

except to the £ello forty eexorabe vr hs pleat 

except to the Lelloꝛ foꝛty Tꝛeeg to take at his pleanme 

a Quedjion, if el ee Hi ethe (100d? t was 
e 57100000 


© Butter and Lightfoots TTY A Hawkins and Chapman: 4 
Caſe. 


an ot Pier, That the Wood was not compꝛiſed within the 

— , butt the Lefleedboutd only have the pꝛoſits as pawnage, 
age, & c. And he lald, it was a Caſe adjudged ; a manmade e 

rate of a Mood ad faciendum maximum proficuum meliori 


— a quo poterit, that the Leſlee — could not cut the 
Gurs. 102 do Waſte, 


Mich, 33. El. In the e 


XXVII. Butler and Lightfoots Cale. 


was hoiden by the Barons, That if Tennant fot life be of ati 
a Copyhold, the remainderover in fee to another. he inthe $:7nder. | 

under, may ſurrender his Eſtate, it chete de no cuſtome to , 275 

thecontrary 3 foz the Eſtate of Tenant foꝛ lite, and he in the re⸗ 

nander. are but onz eſtate, and the admittance of the perticular 

Comantts the admittance of you the remainder, 


XXXIX. ich. 33. Flix. In the Exchequer. 


Ee Jnfymatiooumontie Statuteof 5: Eliz cap. 4. againſt 
im exertiſing the I Zade of a Chandlet, not having been 
ice to the ſame by the ſpace'of 7 years : qt was holden Upon stine 
hr Jirſtices, that foʒ ag much a8 he had been apprentice vim 
ayioz toz 7 Pears, which is one of the T2ades mentio⸗ 
bi the ſaid Statute, that thepenalty thereof did not exfend 
but Judgement Was given agatuſt the Jrifozmer : Foz 
lag holden clearly upon the ſaid Statute. — 2 one hath 
zpzentice fa i years at auy & ade mentioned within 
Wa Statute, he may exerciſe any Tꝛade named in the ſaid 
atute, alt hough he hath not been an Appzenticetoit, 


Mich. 33: Eliz. In the Exchequer. 


7 


* 


N XL. dir John” Ham lin. are Cad. *. 
. 0 1001.31 © VIS 


If, A.betounden to B; vy Obligation Condition nment © 
Ter yay N gau the | 


be tot᷑ money — . 
sto the Queen ſball 2 it. be 


| * XII. a. 33: Eli, In the Exchequee-: 
ke op years, remainder to B. fox yeats nm 
to CE TT aan Clark 
;that the Leaſe of B.'fhould p2eſently, —_— 
e 


Curſons 7 
Caſe. c 


Upon Stat, 31. 
Eliz. Ot In- 
mares. 


Soo. 239 
Execution cf 


a Statute, bind 
the King. 


ted the Cale 1 Eliz. between VVorteſley and Adams 

Leaſe foz years is made to 4. and aftervoards a Leaſe 

lion is made to B. foz years, A. obtains an Eſtate fo, life, 

him in the reverſion ; the Leaſe of B. ſball begin pzelently ; But 
ManwoodChief Baron held that the firſt Leaſe Wag not extintt. 


XLII. Aich. 33. Eliz. In the Exchequer, 


U the Statute 31 Eliz. cap. 7. the Cale Was this: | 
Woman having agzeat Peſſuage, viz. aBzewhoute a: 
lotted to her foz her Dower» let the ſame to another, reſerving 
to her ſelf two oz thzee Roames of it, and now an infozmgh 
was exhibited agarnſt the Leſſee upon the ſaid Statute, . cn 
Baron: A Cottage proprie loquendo, 1g where a poozman; 
bits, and this being a gꝛeat Yeſfuage cannot be ſaid a Cottage; 
Jonm_—_ are, — there — — * 2 _— one: Man⸗ 
wood, be it 3 Meſſuage oꝛ a Cottage, jtoz amilies than | 
one makes a Yeſſuage a Cottage, as to this Statute, Gent, 
the wozds of the Statute are. There ſball not bemoze Families 
than one ia any Cottage made, oz to be made, and conceibe it 
ought to be a Cottage accounted in Law, befoze the inhabitat 
ons of the Jjnmates. Clark, It I gzant to vou ali my Cottag 
D. my Weſſuages ſball not paſs : It I marry my Dae 
and ſbe and her us band inhabit with me in the ſame hau an 
theſe Inmateg / Manwood, An Jnmate is ſuch anonewho' 
at his own finding, and therefoze if the Husband and Wikeg 
entertained there at the of the Father of the Dae 
they are not Jamates.: And it in our Cale any Jnmate'be, the 
fame is the Woman, foz ſbe hath the leſſer part of the e 


(316 


24 


Mich. 33. Elizg In the Exchequer. 


1 


XIIII. carſou, Caſe. 


Urſon acknowledge a Statute to aldermau Starkey of 
don, and afterwards he acknowledged another Stall 
taone Hampdenʒ Who aſgigned the ſame to ł᷑ itton, Whoalgight 
the ſame to the Queen: Starkey ſued fozth Execution un 


at 


| Statute, andthe Lands ol Curſon axe Extended, an 


Aſſignment to 
the Queen, 


Liberate of it: It was agzeed by alt the Barons, if State 
ene Statute befoze the Queen, the Emm 
ſhall ſtand againſt the Queen, and the Queen ſbould not pur! 
out, A. recovers Debt in the Rings Bench, ſo ashe hath UW 
to ſue Execution by Elegit. The Detendant ſold his Lands, 
— ye A Cn tothe z2neen:Jt Was 
en; that the Queen have Pecrogative agame 1: 
Feolkee, to have Execution of t he whole Land, 2 
den by Manwoodd Chief Baron, Jf Execution be — 


- * 0 
* 
* 
— NW — — — —— —— — — 6 — 2 — 


r 


9 
H. 


_—_ A ccTT 
Caſe, © 

aum Statute, and that is afterward avoided by an elder Sta- 
na, and the clder Statute is ſatisffed by the Execution, now 


he younger Recogntzee ſhall enter Without ſuing fozth anew 
Execution, 


Trin. 26. Elix. In the Kings Bench. 


XLIV. Clarks Cale. 
N Ejectione firme, The Caſe Was, The Maſter, Bzothers, 
Lad Siſters of the Hoſpital of the blefſed Mary Virginis by 
enture, by the name of the Yoſpital Bearz Mariæ, Oc. leav= 
jg out the W9zd (V irginis) leaſed the Land : Jt Was reſolved, 
at notwithſtanding the want of the wozd (Virginis) that the Leaſes by cor 
leaſe was good: Then it was moved, that the wozds ofthe elmer, 
ure are, Hæc Indentura inter Magiſtrum, Fratres, & Sorores 
tal. Beatz Mariz, c. Teſtatur; that the ſaid Maſter With 
tt alſent of the Bꝛothers and Siſters afozeſatd, had leaſed to 
Llp cujus rei teſtimonium, the ſaid Maſter, With the aſſent of 
Brothers and Siſters afozeſaid had put their common Seal: 
life and Clench Juſttces, Held that the Leaſe was void, foz 
the B2others and Siſters, being one entire Body with the 
aſter, are not parties to the Indenture, but give their conſent 
ly; and it is not like tothe Caſe, where Abbot oz Pzioz makes 
[Leaſe foz years , With the aſſent of their Covent fog the 
tothe Leaſe ; but here in the Eaſe at Bar; the 8 
vDilters are perſons able in Lam: And it is not line to the 
| Parks, Patron, and Dzdinary, where the Parſon with 
heaſtent of the Patron and Dzdinary gzant a Rent charge, foz 
{ethe Parſon is the pzincipal Gzantoz, and the others have 
any expzeſs intereſt in the Land charged: Gawdy.Juftice con» 
iy, Jt is moze honourable fo2 Judges to maintain Leaſe 
ke by Cozpozations, than foz fo permit them to avotd thi 
nd he ſaid foꝛ Law, if two Joynts be of Lands, and 
the lte Jndenture. viz. Teſtatur, that one of them 
Aent of the other deviſeth the Land, in witneſs whereof, He Lea. 
the allent of the other hath put his Seal, it is a demiſe 


1 


a. GA no og fe Ras 


a BP 
W.- 


it 
: 
oh 


N 


: h: But Clenchſatd, that is not like our Caſe. foz the 
aer 


bot 
K diſtinct perſons, and the one ol them may aſſent 


but in our Caſe, The Baſter, Bꝛothers, and Si⸗ 
Ae but one perſon in Law, and a Body cannot be | 


7 N l diſtince, 
an content tothe other: which Aglitic conceſſit: Wray 
bl YL uliice was abſent in the Star-Chamber 

i | l pr „er 2 RY 


Harvey and Harveyse Sanderſons * N 
Caſe. 9 


— ee EIS a eyes, 


Trin. 2. Els. In the Kings Bench. 
XLV, Harvey and Harveys Caſe, 


Sy" Harvey libelled againſt Sebaſtian Harvey, the Eres 
a of Sir James Harvey their Father, foz a Legacy bequeath- 
ics eu co him by his Father in his Will, By Which he willed, that 
Prohibition. after his death, his Goods ſhould be divided and parted betwi 
his Child2en, accoꝛding to the laudable cuſiome of London, 
averredin his Libel, that the Goods and C hattels, whereof 
Teſtatoꝛ died poſſeſied, amounts: to ſuch a ſum, and that it he- 
longed-unto him, being one of his Childzen, tu demand ſo much 
Virtute Legationis predict. . The Defendant came ue 
Prohibition and Wray Chiek Juſttce conceived He-gught 
i, 4 here is not any Legacy, but the Cenator da | 
;that e is that the Cuſtome of Lando 
wurd edn chevapoſition of his Goods + andthe refs 
—— de raxidnabili parte Bonorum. But Je dle 


cee cee cee wag granted. ee 


$440 L ben Eliz, In the Venen Play: Hh 
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TDts-it was adjudgedby che Court, that: jocnd 

unt inquirabie in à Wect, foz it is not a commun 

9 — excelltue VEE Ir 
N nenen dene 1. 1 80 


0014 1563420 © Uni 


Vl. aſe Nl. iche Comman Pes. 
180g jo 


1 2 Quare Impodi: byehf Duieer;; exception was ubm t the 
1 Uzi, becauſe the words werecijuod permittat ipfam n 
„ ""{entare ad rẽctoriam de D. Mhere it ought tu be ad Excleſ | 
Court awarded, that the voꝛit rr pelt? 
Amendment. . | if 39 * ir 77 0 


f 300 BE: 3:6 FN } | IN e 
„em 2 27 Elie. lache Conmon Plew. Mi 49 


00's Fer, 7 


wann. 


Pleadings, ſuis, Ec. extra Muris Civicatis pr and ſaid that he him! 
a Citizen of London, and demanded judgement of the cazit, and 


infra C.- 
e Pleading he further lald caſh Sc illis rectum tineatur intta 
een aus, — ſecundam Conſuetudinem ang = ö 


Hunt aud Sones 2 

Calc 5 
was taken to the Plea; becauſe the Tenant did ni not 
ire that by their cuſtome they ought to be implcaded: 
ind by the opinion of the whole Court; the Tenant ine to 
have lbe wed. that the Citizens foꝛ their Lands there pughtto be 
inpleaded in the Hultings, ac. And the general Woꝛds in che jolea 
Gd illis rectum tencatut infra Civitatem prædictam ſecundum con- 

udinem Civitatis pradict. do not ſupply the Defect afozeſaid : 


Indafterwards it was awarded, that the Tenaut plead Oulter. 


Ach 21 Eliz. In the Common Pleas. 


— 


XLIX. Hunt and ; Soner Cale. 


N Action upon the Cale by W. Hunt againſt W. Sone. N 
Plaintifle declared, Quod cum idem Hunt Wag ſeiſed in his n Fs 
. as ot Fee c of certam Lands, and ſhewed the ſame in "\/7=*;5; 
gin 5 predict. e ee b r 0 Hunt permit. 42 
wat one Eg: d ly 27.3570, 119 
lis L e a ee 5 | in Koko e 29 
iltfain'Sbne' ad 20. £47 
me :T1of. 2. 6d. a ab in- | 
| > 201: 5 fra Atindiciati- 
rum peræ Portiones ſol- 
oe We ac lit priæ- 


ed a Bier. 
mb 28 Eliz. 


Io 
10 Vt ded | 
* An 77 „ 


. 14 Oles er; J Ly 
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, Tr ICC 
— | A. 
1 ſ 1. tha 
ear gr 10 Ne 
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oſt 0 erm onem & all 
5 alt. 5 81 2776 6 U. ad feſt. Omri- 
| 6 brum An erde Oli. The 72 
| . 


nt tite it; 
k 


| + J. i” . 
emire?” 0 Nite th 7p another, a Faſter xt 
8 61.and at Pidlummer as pus 1155 they are ſeberal Aſſümp- 
and upon default of payment of the firſt Sum an Action will 
"ri aut expecting the latter payment. But at laſt the Court 


„ That Judgement, notwithſtanding that exception 
ſbould 


Frice and Fofers 2 
Caſe. 


— ———_ — — ́Wͤ -n—Q̃ — 


ſhould be given foz the Plaintilfe, and that the Declaration wa; 
good enough. aſwel in reſpect of the Exception afoteſaid ; ag 


as al- 
ſo, that the wozd' (Licet) was elſeccual enough to ſet. f 
permiſsion. ks 


1 
— 
— — 


— 


L. Hil. 3 t. and 32. Elig. In the Common Pleas, 


Diſſeited B. of two Acres of Land, and leaſed one of them to 
C. at Will, and the other Acre to D. at Will, and 
red acco2dingly: B. the Diſleiſee by Deed Leaſed both 
foz years, and entre d into one of the Acres inthe name of both, 
and ſealed and delivered the Leaſe to E. It Was Holden by the 


Court to be a good Leaſe to maintain an Ejeaione firme of both 
Acres, | 


LI. Mich. 32. Elix. In the Common Pleas} 


Seiſed of certain Lands, and having two Song deviſe 
part of - his Eldeſt Son in tail; anbthi 
ther part ot his Lands to eee er Son in tall, with t 


clauſe in the Mill, t 1 
be — 


E 


, Ae, nt latin. and 5 Son 
7 1 


Mich. 32. Eliz. In the Common Pleas. 


Lit, Frice and Foſters S. 
ok Ejectione 8 the! 


e years ; t 
1 pears.; ond the Fn of 


da (a 
and it was found by Witneſſes, = 
variance, delivered upon the. Land the 1.3. day of January; 2 The 


ee r cats moved 
fendant, that e The De cat 


the A. ** 
Evidence good But Anderſon 3 by that the the 


to maintain 


illue, enough fo — 1 Dec ion, f if 
and delivered Tee 13. Of r ho 2 * Fo 


Quod extent Juſticiarii conceſſerant, 


2 and 7 or Blaby and Eſt wick 1 and By idleworths 8 
Cale c Cale. Caſe, 


_— — 
— — ” 
— 8 5 


LI. Auch. 32. Elia. In the Common Pleas. 


Na Quare 1mpedit againſt the Biſbop of Coventry and Lache Lear Impedit 
feld: The Caſe was, that A. ſeiſed oĩ an Adbowſon in Fee,, . 
y church voided, the Biſhop collated wzongfully, A. dyed, it ©, lation, 
yas holden that his Crecutozs might have a Quare impedit up⸗ 
that diſturbance, and that by the equity ot the Statute, Which 

an Attion of Tzeſpals io Executozs of Goods carried a- 
uin the lite ok the Teſtatoz 4. E. 3. cap. 7. and that the Clark 
joud be removed at the ſuit of the Executoꝛs. 


Mich. 32. Eliz, In the Kings Bench. 


LIV. H, arvey and thomas Caſe, 


1 Caſe was that the husband Ceifed of Land in the tight 
of his (ite, made a Leaſe N and afterwards Ty 
wdhis Wite conveyed the Landto a Stranger by Fine, the he 


und. U died. Wray Chief was opinion that the Co 9= where avoids 
ſhot N — = ed of thy — Ga dy, con⸗ ITS 
n caſe of a Kent gzanted, oz a zanceacknow- , , 4, 
F. Husband, the Conulee of the Fine ſhall avoid any 1 ET 
t 


487 


in this Caſe the Conuleemeddles withthe Land e- „ 7 
{and an Eſtate in the Landis Conveyed bytheHugband, Brow 2 
h none hut the Wife oz her Heirg ſhall avoid, and if the ger 
le, after the death of her Bag band, accept the Kent upon 
ha Leaſe, by that the Leaſe is confirmed, 


Mich. 3 z. Eliz, In the Kings Bench. 
LV. Blaby and Eftwick; Caſe. 


pft, It was movedin mage Judgement, that one | 
he Defendents was dead; ; 1. Aſſumpſit. 
Matei meg, v. no oft artieshath day « 
18 l , e Attornment, 
4 'topiradt, and and three th the Par not to habe re- * 
vu hen J. Wra bs — Jan ar le foz us 


fy is not u \ hou rembdy a ma) wen 
4 33. e Meni At Besch. * 
1 * L if; TI. bart dv auen ca 


$37 3603 Nene 


gh Wiidlefworth Ghar dai 
nents 


— — — — —ꝛ—t⁊Ä˖ñ x — b 


_ mem. — — — — 


Mans Doylics 2 Ruiſbrook, and Puſanies 
Caſe. 5 Cale. : Cafe. 8 


— - —ů— — — . 


the e Plaintiffe to a new Alignment, e. ü Houle ce 
Barn; and another Houle called a Carthouſe and G id 

that was aſſigned foꝛ Exroz , foz that Iſtignment is not 

tanted by the Declaration, Gawdy ſaid it Was good nog. 
Domus inthe Declaration contains ali things contain 
new Alignment, but if the Declaration had been of a Colm 
the neW Allignment ofa Barn, it had not been good. Wray 
Juſtice Domus eſt nomen collectivum and contàing m 
ings: as Barns, Stables, &c. And ſuch wag nt 
the Court. 


Mich. 33. Eliz. In the Kings Bench. 


LVII. Zun, Caſe. 


ets 2 
, vet becauſe moze farther 1 
arch af Canterbury and ot 
A Wee again hin.up on Whic 
48 H 8. cap. 32, The Prob 
to be ſpecial, that it be not v 


„ Tie. 25 "Eliz. lathe Kings Bench. | 
4 Lim. Doylies Caſe. 


1 an Appeal de Robberie againſt Doyly: Jt was aqzedieth 

Juſtices, that the Party robbed hail have an Appeal ofKob- 

bery 20 years after the Bobbery committed, and ſhall — 
bound to bꝛing it 1 a year and a dap as in the 


eme vide eontr. . 97. vide See 
22 (63469 


1 por "Trip. 905 Ehe. In the Kings Bench = 115 


Appeal. 


410 2 1 [ 1. . J? | * 
| | Fe > 1 . 119 51. 
ale Vas L 81 5 Jano2 C Dan 
ſaid Bedding field, and a Ay te he had inth 


; g IDE N 4836 I 
105 on es ebe ade, er 10 5 


Yano, had had a free c. + 1 15 try in the place by 


&c. And that could not t 
rect _ 1 — 41 4 of N50 the 298 25 


a 4 bab , Pl M d 
— _ 


— —xů — — 
1 ; - 
þ 4 : . 


— — — 


n * Marqueſs of Northampton: 
Caſ\c. . c 


wt the ſaid Cloſe, be caft them do n as it was latvful r foꝛ hi m to 

to: The PD laintiffe replyed of his own Wrong without caule, 

de. It was Holden by the Juftices to be an til leg, foꝛ the J lain⸗ | 
ile ought to have traverſed the pꝛelcription. Traverſ?, 


mM 3 


19. Elix. In the Common Plcas, 


LX. Par Marquels of Nor. au tous Caſe. 
Hu Sarquels ot Northampton took to Wife theLadyBourchiet Lex, by a 
heir of the Earl of Ellex: who ed a Fine of the Lands of . 0 contra 
the Lady ſur Conuſans de Droit,&c. With a Gzant and Render to 2 Parliament, 
them foz Life, the remainder to the right Heirs of the body of 22 ; 
ſaid Lady: And afterwards by Act ot Parliament 35. H. 8. 
I was enacted, That the ſaid Lady ſhould retain part of her 
ce, and diſpoſe thereofag areme ſole, and that the ſaid 
atqueſs ſhould have the reſidue, and that he might leaſe the 
laneby Himſelf Without His tS®ife foz 21 years, oz leſſer Term. 
ng the ancient Kent, being land Which had been uſtally 
&c. The Parqueſs leaſed {ye ſame foz 21 years, 
md afterivards durante termino prædict. he let the fame Land 
another foz 21 years, to begin after the determination of 
Niezmer Leaſe : It was moved that the iaſt Leaſe was votd; 
hie Cauſes, 1. Becauſe the Parqueſg had but fox Life, 
Ihen it cannot be intended, that the Statute would enable 
w, 1 1 aq — — 770 br LOW. 
re could not begin in e. 2 eLetter 
tt ad years 03 under, and the wozd (under) ürong⸗ 
Ipoun _ the — of the Act to be not to extend to ſuch 
, f9z her eupon the matter is a Leaſe foz 40 years; 
FR and kal, leaſed is the Inheritance of the Mile; and 
Was ſaid that in the Caſe of one Heydon, ſuch apzivate Act of 
lament wag ſtrictly conſtrued, It was enacted that all 
$ fog thzee lives gzanted by the Lo2d Admiral; of the as; oc parlis- 
$of hig CUife, which was Queen Katherine, ſhould be went. 
The Admiral gzanted in Keverſion koz thzee Lives, 
Wt 20 oh that the Gzant was vod and not ivartanted 
id pzivate Act of Pa Dyer, the woꝛds are 
e dimiſſiones, oze not td be refireined to 
Leaſeg. Manwaod, a Feme covert hy dureis jopnes in 
* her HuSband eee V Cale was 


LXI. Mich. 2. Ei. In the Conimon Pla ö 


he Queen legte vrarg rendzingac): Kent: the Leſſee. 
gd year to A. {EOS A. 
ined the land over to B. who — 


1 — — —— —ꝛ‚ůxðĩ—̃ 
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18 Bluets Q Shrewesbury and the Inhabitants of 4fitons 1 
Caſe. Ss Cale. | 5 


and took a new Leaſe: And Manwood ſaid, that the firſt Let: 
, lee ſhould have an Action of Debt foz the Kent of 2. J. againg 
Debt fas Rent him, who Was polleſſed of the Land, and not againſt 4. 

Allignee, foꝛ it is a Kent iſſuing out of the Land, and he who 

hath the poſſeſſioa of the Land ſball pay it, and no other foi 

if any part of the Land be evicted, the Rent ſhall be appofti⸗ 
oned, aud becauſe it is meerly a Kent and enſtieg the pyjz 
vity real, viz. the poſſeſſion of the Land, and not the pzi⸗ 
vity perſonal, the Perſon of him. Who was party oz pzivp 
to the Contract; and he ſaid, if the firſt Leſſee, who 
ed the Kent, entred upon the Land, the Rent is ſuſpended 
Dyer, the firſt Leſſee hath. Election Which of them he will (ue, 
18. H. 6. i. in Debt, againſt Leſſce foz years, foz the Arreara- 
ges of a Rent reſerved upon it, De needs not to declare that the 
Leſſee had entred, foz the Contract is the gzound of the Acti⸗ 
on 44. Eliz. 3. 5. Debt againſt the Leſſee, notwithſtanding the 
Aſſignment, 


— — -- -- 


a 3 eriad a> fo == ano cc.coc.c crc... 


| Mich. 26. Eliz. Inthe Common Pleas, 


LXII. Bluets Caſe, 


Bet gꝛanted the next Aboidanceto Stel and Brooks, and wut 

bound to Brooks in an Obligation, that he ſbould enſop 
laid Pꝛeſentment without any diſturbance oz claim of the in 
Bluer, Stell releaſed to Bluet hig Intereſt on the ſaidAdbowſay 
The Church became void, Bluct offer'dto joyn with Bro 

ovliearion pzeſenting tothe Avopdance, Jt was holden in this Caſe 

renee the Dbligation was fozfeited, although that Bluet had g pu 
Title to it, after rhe Obligation Was entred inro, 


Mich. 32. Eliz. In the Common Pleas. 


LXIII. $hrewesbary and the Inhabitants of Aſoions Cale, 
AN Action was bzought by 


, 
8 


purlue andtatze the Balefattozs; and yet they cannot 
them, that in reaſon they onght not to be charged Fin 
whole wag very ſtrongly againſt him: Foz Anderſon, cies 
ſtice ſaid that the Juhabitants of the Þundzed,in which tie 


bery is done are bound to appꝛehend the Felons, 02 — if If 4 


arty robbed: and the Party robbed is not 
2 Inhabitants, noi to direct them Which Way 


took their flight, but the Inhabitants are bounden to pr 


| Mich. 32. Eliz, In the Common Pleas, | 


LXIV., Joſlin and Joſſelins Caſe, 


N Debt the Plaintiffe declared, That he let certain Lands 

foz years to the Defendant , rendzing Rent payable at the 
ztats of the Annunciation and St. Michael, 02 within fozty 
Mes after every of the ſaid Feaſts, and that the Kent Was 
Wind at the Feaſt of St, Michael laſt paſt, unde act io accrevit : 
CheDeferdant pleaded,-nihil deber, upon which they Were at 
Na ʒ it was ſbewed to the Court, that here upon the pleadings 
Raile, fo2 the rent is reſerved payable at the |; calts, 02 
hin fozty dayeg after, and he declares that the ſaid Rent up⸗ 
Aich the action Was bzought. Was behind at St. Mickae], 
About reſpect to the foꝛty dayes. after, which cannot be, fo2 
ine the fozty dayes after each Feaſt, no Action did lie whete⸗ 
hon the Court awarded a Repledder. 


Mich. 32. Elis. In tht Kings Bench. 


* 


: LXV. The Queen and the Earl of Shrewecbur iet Caſe, 


Toe Queen gzanted to George Earl of Shrewesbury, An. | 
*. 15. Eliz. the Office of Earl aarlya! of England 5 and Crants of che 
tame the ſatd Earl and pꝛaped that J. N. one of his Ser⸗ e. 
„ to 4 he had gzanted the Dffice of Marſbal of the om of Mar- 
wy Bench. ht be admitted to it, bera that the ſc | ſhal of the 
n-Dffice incident to his Office, and in hig power ſo ch. 


= 


ed that Knowles to whom the Queen had gzanted 
ee dite of Parſval of the Kings, Beach, which ſh 
ede Attainder of Thowas.2uke of North.” might de 
109 FMaved, and a Pteſident was ſbewed . 14 and 15. EIB. 
enen ee er it is agreed Th 


Conunies 
Cale. 7 

the ſaid Office was a ſeveral Office from the laid great Dice 
and not incident unto lt, and as to the Caſe of 39 H. / 
33. and 34. The trueth is, that the ſaid Marſbal of the Rings 
Bench was gzanted expzefly to the Duke, and ſo he had ns, 
not as incident to his Office of Parſbal of England: n 
the otherſide, were thzce Pꝛeſidents ſhewed, in the time 
Edward 2. That the Office of Parſbal of the Kings Bench 
Was appendant to the ſaid Office ok Marſbal of England, nd 
8. H. 2. when the {aid Gzeat Office was in the Wing, he 
g2an*ed the ſaid Office of Marſbal at the Kings Bench: Sur 
26. R. 2. both Dffices were rejoyned by Parliament as thep 
Were in ancient time befoze, and there was alſs ſhelved one 
Patent ot 4. E. 4 and another of 19. H. 3. by which it apprar- 
ed that the laid infertour Office had ever been part of the 


the ſaid 
the ſaid 


Recirial in 
Grants of the 
King. 


ſerzed it; YO! 

ſbould have the ment: And here in this 
ari of Shrewesbury ſhall have this Office in his 
power to gzant it, and ſo much the rather, foz that ie was 


5 Aich. 3 2. Kliz. In the Kings Bench. 


- 


| 
| 


Sale of goods 
by the Sheriff 


make 

upon Execu- 

_ » where 288 | 

good, where . upon 
e. iff re yay frized 


tides kilted to the new Sheriſfe, to cauſe the ancient She⸗ 
rife to leli the (aid Goods, Who did lo; It was holden, that 
the ſaid lale of them was void, fo2 the new Sheriff ought io 
have Cold them: vide 34. H. 6. 36. A Diſtringus to the old She⸗ 
ite to ſell and delver the Goods to the new Sheritke. 


Mich. 19. Eliz. Iu the Common Pleas. 


LXVII. By Dyer and Aſanmood. 


Ote, by Drer and Manwood; A. leaſeth to B. foz years, 
the remainder to the right Heirs of the ſaid B. and Remainder 
wkes Livery, That the remainder is vold becauſe there is 
tht any perſoi in Elie, who can take preſently by the Livozy, 
nd ebery Livozy ought to have its operation pzeſently : But 
mere a Leaſc is made to B. fo Life, the remainder to his right 
viire, there he hath a Fee executed; and it ſhall not be in a 
Uerance, foz there, He takes the Free-hold by the Livozy, 


Aich. 19 Eliz, In the Common Pleas, 


EXVIII. Hindes Caſe; 


Ion an Habeas Corpus fog one Hinde, the Warden of the ,,,.. Fe 
I tlect returned, that Pinde was committed to the ſaid 
Non bp the commandment of the Commiſſioners in Can- 
L Erle ſtaſtical. It Was holden, that the Marden in his re- Cauſe of com- 
, ought co certifie the caule foz Which he was committed ; Timer | 
then upon the return the Court ought to examine the Cauſe, recurnea, 
be ſufficient oz not: But if one be committed to Pꝛiſon, here nor. 
the Commandment of the Queens Pztbvy Council, there 
the Cauſe needs not to be ſhewed in the Return, becauſe it 


nay cer the State of the Kealm, which ought not to be 
ed. 


, 
. 
s 
t, 
n 
of 
ch 
ad 
he 
ut 
ty 
ne 
If ⸗ 
the 
Yn 
aid 
the 
it, 
in 
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7 
: 
i 
this 
; his 
was 


LXIX; Hil. 31. Eliz, In the Common Pleas. 


Res ee rr e 
| Whereupon a Wa n 
hace. and of the damages; and the Shetiff took an En⸗ 
eck Difice, by which x was found, that — webs 
W dis (ciſed, prout eis conſtare poterit, and that J 1 
| L returned by the Shrritke - fled 5 .F* Was moved, Sheriffe where 
at the ſaid Jaquifition and Office was! good ; fo the void. 
cought to find expzefiy» that the Hugband died ſetzedoz 
0 and not doubtfulip as it is here, prout eis coaltare po- 
n, and fox that CanC s the award o Court was, * 
r 


* 
— — —— — — _ 
— — << — —— 
— — — 
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The Lord St. Job and Sir Job 2 Taylors N Bere 
Grays Cale. | Caſe, 4 Caſe. © 


Grants of Om. 
ne Bone, by an 


the Return ſbould be raken off the File, becauſe it Was infor: 
ficient , and anew TUnt was awarded. 625. 


Mich. 19. Eliz. In the Common Pleas, 
LXX. The Lord St. John and Sir Johz Grays Cafe 


Ote, by Dyer and Manwood , upon an Cvidance unto g 
Jury, in Debt, bzought againſt the Defendant, ag Exe. 


Executot what CUTD} of his own Wrong: hat ik an Executoz gibeg N 


paſleth. 


Ouvlawrie 
how to be a- 
voided, 


Omn 
bona ſaa, the Goods which he hath as Execute: thail notpatg 
Which vide 10. E. 4. 1. by Danby , But the contrary of. 
was holden; by Wray Chief Juſtice of the Kings Buch: 28 
Powdcn in the Caſe ot Bracebridge 18. Eliz. ànd thep ſand 
the ſaid Caſe of 10, E. 4. Was not Law, foz by cuch gran ng 
by Executozs the goods ofthe Teſtatoꝛ ſhould palg, | 


Aich. 18. Elz. In the Common Pleas, 


* 


LXXI. Taylors Cale. 


6 bay was Out-lawed in Debt, where a Superſedeas gf 
Kecozd Was delivered tothe Sheriffe befoze the alvar- 
deng of the Exigent; It Was holden, that the Party (houlda: 
void the lame by Plea 3 Then it was moved, if 

ſbould be pleaded. by Attozney, oz in Perlon, to Which it Wis 
faid by Manwood Juſtice, that Where matter in Fact is ples 

ded in avoiding of an Outlawry it ought to be pleaded in perten; 
But a matter ot Recozdmight be by Attoꝛney: Ando 1,4 
ſaid by Ford Preignothary, it Was agzeed in Sit Tho. Chan 

berlains Caſe7. Eliz. and ſo it wag ag2ced in the PzintipalCale; 


18. Eliz. In the Kings Bench. 


* 
7 


; LXXII. Bettnan; Caſe. We er : 


N Ejectione firme. The Caſe was, a Fine Was levied to 
(| Cook and thzee others; and by an Jndenture deren the 


Parties to the Fine it was declared, that the ſaid ue wa 
12 — at the Conuſees (bould make an Tut 
- of the ſaid Land to ſuch a Perſon, Which the Ce wy eee 
"name, and in the end of the ſaid Indenture was a Proxes 
the Conuſees ſbould not be ſeized to any other ule, 1. a 


Which was ſpecified befoze, and that the Tonuſees 


- timber the ſadLands:And the opinion of all the Juſtices i War 
3 


Fires levied 
to uſes. 


ac ee dene bene he! om 


are ſeized to their * ule until the Conuſoꝛʒ hath made nom 


thout any nomination, then the ue len 


— 
— 


J 


The bilnop of I 23 
Caſe. 


—_— 


win his eit: it was further given in E vidente, that th:Conu- 
named the lad Coo one ofthe Conuſees, and willed that the 

nher three Conute es ſbould releaſe to him: Gawdy Juſlice held, 
at by that nomination, the ute did veſt in Cook, fox he (aid, it 

dbecn adjudged, that where bekoze the Statute of 27. H. 8. 

Ons infcoTed divers perſons to his uſe; and the Feoffo2 Willed Feoffmen 0 
this Feoffeeg ſbould make eſtate to ſuch perſon as his Son 

db eir would name and died; the Son and Heir named one 

if th; Feoff?es 5 that the ſame was a good nomination, &c. 

ror end Jefſeries to the contrary, fo after this releaſe Cook is 

the whole by the Conuſoꝛ and not by his Co-Feoffees,and by 

this limitation th? Conuſoꝛ ought to name ſuch a perſon which 

ught to take the eſtate:and ſo tannot one Joynt from his Com⸗ 

on, &c. And allo the woꝛds are lo that they four ſhall take the 


(late. 


"SS oo & $3 = H 27 


14. Fliz, In the Kings Bench. 
LXXIII. The Biſhop of Rocheſters Caſe, 


| Rocheſter, 4. E. 6. made a leaſe foz years to B. rendzing Rent, 6in.w, ” * 

afterwards gzanted the Keverfſon to C. fox 97 years ten- 

the anctent Kent, Habend. from the day ofthe Leaſe with Attornment. 
f o2n 


hment of waſte, Which gꝛant was med by the 
; and in de⸗ 


ds him, 


. Brome- 


theattozument lo as no eſtate 


Fer foʒ * thy 
| g atli 
i Wray hend che contents 


Paſc. 26. 


N Ejectione firme the Caſe upon Evidence was, the Bilbop gf Grant ofa Re- 


— _ — 


Ruſſels Bluet nnd Cooks Hunt and Gs Saer and Blas, | 
Calc. Caſe. 8 Caſe. 5 Caſe. * 


— — 
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— 
Paſc. 26. Elix. In the Kings Bench. 
LXXV. Kuſels Caſe, 


3 Uſe! was condemned in an Action of Debt, and 

CAREY year and day, the Plaintiffe ſued a Capias ad Satis 
good . a againſt him, and by force thercof he Was taken, ; and committed 
Caplas wit tg the Marſbal as in Execution it was the Opinion ur Dot I 
d.. tices, that it Was a void Execution, and not only 
Erroz 3 and therefoze the Defendant was diſcharge 


the 


not any Execution at all, and the Plaintiſte may rgd oye ta- 


bias When he pleaſeth, 
Paſc. 26. Eliz. lathe Kings Bench. 
LXXV. Blaet and Cooks Cale. 


17 n Action upon the Caſe, the Plaintilfe declared foi 
POS wo wy — 2 is a 4 — 2 Bluet in- 
on or muendo the Plainti aker, It 
Word. gf the whole Court, that the TWozds were not 4 
cauſe they were too general, foz it may be that the Pa 
his partaker in other matters: But if the woꝛds had been, that 
Bluet, knowing Lambert to be a Theif was his ? 
the Action Would have lain: Judgement was given againſt the 
Plainciffe. l 
Trin. 33. Eliza, In the Kings Bench; 


= , — * — 
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ILXXVI. Hunt and Gonnels Caſe. * * 4 


. 
Unt retobered in debt againſt Oonnel, and 
28 H him a Capias ad Satisfaciend. upon wüieh Non tina 


Execution, 9 On . is not ned; 8 Pure fu ſued 1 
the pernozs, who are taken in Execution: Jt was the 
nion of the Juſtices, that thep ſhould avoid this Execution 
ro: and not by Plea oz Su &c, But if . 

againſt Connel had been filed, and after imbezelled, Quat 
28 e att livers 


but Quere to what ra 1 
e 


P 


to maintain 8 — 
"Trin. 26. Eliz. In the Kings Bench. 


LXXVIL aer and Blands bc. 


Aer Parton of the Church ot D.libelted in the Spicitindl 
beg > SAS 


s 


0j 
u- 
0n 
+: 
is 
at 
re 
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The Lady Newman and Shri 8 25 5 


Caſc. 
and «jd ſhewed, thatw within the ſaid Pariſh of D. there ts ah Hamlet 


— ———— 


—— 


which the laid Bland inhabited, and the laid Juhabitants with- ;..;;.;.;... 


q the ſald Hamlet time aut ot mind had had a Chappel ol aſe 


withinthe ſaid Hamlet, becauſe the (aid Hamlet was diſtant from v:<(criprion- 


the Church ofthe ſaid Parith . and with part of their. Tythes 
jave found a Clark to do Divine Service within the ſaid Chap⸗ 
andalſohad pared a certainſum of monep to Sacr, and his 
eteſſoʒs foꝛ all manner of Cythes; and pꝛayed a Prohibi- 
ton and had it; and it was holden a good Preſcription, - 


LXXVIII. 2%. 29. Elix. In the Common Pleas. 


Copyholder with licence of the Lozd made a leaſe fo2 
years and afterwards ſurrendzed the Reverſton with the 
nt to the uſe of a Stranger, Who is admitted accozdingly. J 
ns moved if there needed any Attozument: It was the * nat 
mot Rhodes and Windham Juſtices, that the ſurrender and : 
ance ut ſupra, arein the nature of an Atto Fed 
* an Attoznment, oz at leaſt ſupply the Want of it, 


Alich. 29. Elix. In the Star- Chamber, * 


LXXIX. The Lady Newmar and Shyrifes Caſe. 


Newman r of James Wingfield lately de⸗ V. /7* 
Sooner 4 


'He Lady 
ceaſed CY SD a of complaint in the Star-Cham- 
kr, again may Shyriffe Wy in Dublin 1 1 Ireland, and 


tt omplaining, That the ſaid Sh rife had foꝛg 2 

J, 1 at the d James had by that Deed 

15 d him all his Fd, and allo that the ſaid James had 

Deed alligued to the ſaid Shyrife a leaſe foz years of 
Wheland, and alſo rhe (aid a 


rt declared Upon the Sta. 


| b 3 ute of 5, Kli, 
0 mo 18 upon » Co. e [aid mat- — 
1 d not extend to the Fo; 
perſonals) | 


==" "nl Queen and Lord Vawxes 8 Owen and Morgans 8 
Ce. Caſe. 


the ſaid Statute, becauſe _ \ Dath was taken coram non Judi 
ce, foʒ the Ton Clerk of London could not take an Odthin 
ſuch a Cate no moze than a pzivate perſon, But becauſe that 
the Bill in the percloſe, and concluſionof it was, ( contrarpts 
the Lawes and Statutes of this Realm) the two Chief Jugi- 
ces were of opinion; that the ſaid Court might puniſh thele Df. 
fences as mildemeanoꝛs at the Common Law, but not accqp- 
ding to the Statute, and afterwards Shy riffe was fined; andby 
O2det of the Court to ſtand upon the Pilloz y. 


Aich. 29. Elix. In the Exchequer Chamber. 


„IXXX. The Queen and Lord Vauxes Caſe, 


| wh A 
N xchequer Chamber befoze the hancelloz. &c/the1 
2 3 a zit of Error upona Jifdgement given 
him in the Court of Exchequer, and aſſigned 2. than s 


4 ul 
D againſt him that the Lozd Vaux hadta 
Ae me e ener tg the Gau dle. 


ad intruded into the RKectozy of Echelboror 
County of Northampton; Whereas the Queen ET 
bought ſeveral Bills, being foz ſeveral cauſes.arifing u 


veral Counties: But it was reſolved by the Whole Con 
the Bill of th Queen was good — 66k Ni 


ik the Defendant Fon not gutity: 
las thall de — 4 7 * zeſt 5 
County bf Northampton. , 15 


Mich, 27 Els. In the Common Plots, s 0 mw 
om FT 


Pray: omen and Morgans Caſe. 7 4 


Eorge Owen bzö bzonght a Scite Farias againſt Morg . 
. an — | i 


ſee and t 
—— 65 ores the heirs oricyen e bo 


ande Des —.— 
. 


80dte Facts im b L 


Feme not par- 

ry to the writ 1 
of Covenant 

not bound by 

4 Recovery. t 


— — oo SR —— — 


GS; * 4 ict 1 4 and Ar ict 
Caſe. 


— —  — — — 


Fines 108. None can take by the Fi ine but thoſe who arc nam⸗ 
id in the writ of Covenant, but every Stranger may take by 

way of Kemainder, vide etiam . E. 3. Br. Fineg 114.6. E. 3. Pitz. 
Fine 117-7. E. 3. Fitz. Scire Facias 135. It is (aid by Herle if ſuch 
a Fine-ut fupra be taken, it is good as long ag it is in fozce, 


LXXXII. SH Richard Lee and Arnold. Caſe, 


I Richard Lee Rt. ſeized of thace Mannoꝛs made a Leaſe of 
them to Sir Nicholas Arnold foz certain years, reſerving foz 
Fun 09 . and foꝛ the other Manno to l. and fox the third 
0 l. upon condition that if the ſaid rentg oꝛ any of them 
part &c. be behind, a re-entry into all the Mannoꝛs and 
hards he bargained and ſold the reverſion of one of the faid 
28 to William Winter in Fee; and atterwards byDed in⸗ 
and inrolled, bargained and ſold the two other Manoꝛg, 
ith rent of one of the ſaid Manuoꝛs, the Uendee did re⸗en⸗ 
theDannozg; anwood, Here are ſeveral reſervations, von, 
rents, and ſeveral Leaſes, foz although that the Wozds a jov:c 1cace 
— pet by conſtruction they are become ſeveral: as Land 
to an Abbot and a Secular man, although here ve ſoynt 
„ vet 4 {Tenants in Common, Lit:, 296. And tk J 
S the one foꝛ 5 1. and the other foz 5 1. here 
ntracts the Parties. to whom theſe rever(i- 
ut ſupra, axe 3 within the Statute of 
by which it is enacted, that Aſſignees may take advan⸗ 
un of foz ſuch. un Align is not meerly in by 
Kot Law, SE and nd he is not ſuch an Aſ- 
but is ind wes eLeſloz enters upon his Lel⸗ ges. 
d makes his ald the Leſſee re-enter, now the 
is an 1 and this condition is deſtroyed in part and 
el pad l Common iu the land at another foz _ .. .. 
8 fo2 10 beaſts, the Common ſtroy ed in 
remains but if he purchaſeth part of the land in * 
wage whole Common is deſtroyed:A Fe- * 
ON GRIER the War - 
As to the condition, foz as much 
t ko the Reverſion, it map be ſe⸗ 
rent and reverſion: Aman 
fo of other lands itz Fee, 
o pears grent clauſe Ok re- conditions di- 
th not the Deir harh the land in Fee, vidc4. 
ty the other land, fothe condition is divided 
tothe benden fo ene one in general 
Sin tpeetalentt3 br bet makeg a Leaſe rendzing 
"add dycth having ſeveral Iſſues inheritable to each tail, now 
ant 3 ſuail go according tothe rent: ia he contetbed that 
Au umtee of parcel rr n and ö laid 
T tatute; 


* Sir Richard Lee and Arnolds ; 
Cale. 8 


— — — — 
— —— — — — — — = 


— 


KN Statute, as if a Leaſe foꝛ years be made rendzing Rent, with 
puce! 01. clauſe of re-entry, The Leſſoz grants the Keverſion fot life 
an allignee, lch a Gzäntee is an Alliguee Within the (aid Statate, Jeos 
8 © tries, The Condition is gone: A. tealtth two Acres fo} year 
ölen rendzing Rent with clauſe ok re⸗emry: the Leſloz accepts a ſux. 
render of one Acre, the Whole Condition is gone, but theRent 
{ball be appoztioned: A Parſon leaſcth Land , Whereof he is ſeized 
in his own right, and Land whereot he is ſeized in the right of 
Church, foz years rendzing Rent, with clauſe of Ke- entry, 
diech, the Kent ſhall go accozding to his reſpective Capacity, 
on 1p. AND the Condition divided: fo if part of the Lany Cl 
be evicted, the Rent (ball de appozttoned, and the Condirion 
alſo ; andhe laid that the Bargainee is not an Aſſignee 
in the Statute ; Barham , Tf the Reſervations Ar 
Leaſe ſeveral pet it ſhall make the Revetfion 1 Sc. Mead 
5. Eliz. The Court was moved in this Caſe. 4. ted df 
years rendzing Rent, With claute of Ke-entry, and al 


became boundro another by 1000 ever the Kecogn 


= > <Q <> = > r 24- 2 RaIEW 


tended the moiety of the Kent, and Reverſion in Exe 
the clear opinion of the Court was, that the Condition 


pended : It A. tet Lands foz years rendzing oe 1 ie N 


re-entry to a Man and to a t eme ſole, and 
ſoz inter: marries With the eme, the CRY 
Mounſon Juſtice the demiſe ig joynt, alth that t mp 
vation be ſeberal: Ceſtuy que ule is s fetxed an Aere in on 
ſion, and of another in reverſion, and makes a Leafe foj "ws 
gepclance. Of both rendzing Rent, here are ſeveralrents, 13. E. 3. AW 
edok two Acres of Lands befoze the Statute of Well iſter,! 
made a Fcoffment thereof to hold the one Aere Ro Derbi 
and the other in Socage ; the Tenancyin ſut r is Nene 
9,A(1:24. a Leaſejs made of a Pill. andof a ÞSood; x 4 
the Mill ro s. and foz the Mood 20. s. theſe axe ſeberal ei 
ſo here they are leveral rents and ſeveral Conditions: t 0 
ants in common make a Leate foz years rendzing rent une 
of 1 70 75 77 — 1 —.—4—— 1 to demea 
joynt woꝛds in the letter 
conſtructions in the ſeveraltie, As 4.4 B. open | 
and are recipzocMy bound the one to the other to perk 9 
venants contained in the laid Indenture rhe le (gen 
ber Covenantg, which on the part of A: eee 
Fs abo of the other part R andheconcetved that bythe dit 
An ta 57 thereverſionthe condition wag gone:a rparey As 
vided not by map be diwided; but not by the Act of the 
et he Par- A Leaſe fox years, rendzing rent with wrt 
Mike and dyeth, The dee etht 25 
demiſed foz her Dower, now that third p it ilck 
condition, during the eſtate in Dower, but tt 
to the end and vide F. N. B. 21. the Heit 


=” Sir Richard Lee and Arnolds 8 
Cale. 


<a have a lWzit of Ezrox foꝛ his part ; and the Heir in Boꝛough 
euglilb fox his part: two Joyntenants make a Leaſe foz life upon 
anditton, and one relealeth the condition the ſame barred the con⸗ 

Mon. And he conceived that the Bargainee is an Alſignee: foz e o. 
y Statute of 32 H. 8. ſhall be tatzen byEquity,&c. As it a man 40 ces 
th lands koz years to begin at Michaeſmas next, and befoze by Equicy. 

chaclinas he makes a Feoffment, and at Mich. the Leſſee enters 
hx Feoffee is an Allignee Within the Statute : two Jopntenants 
make a leaſe foz years rendꝛing rent with clauſe of re-entry, and 
one releaſeth to his companion, he is an Aſſignee within the 
e: Maiwood, he is an Allignee;aud in by the Batgainozs 
wo2ds of the Statute of 32 H. d. are, Gꝛantees oz Allignees 
(0 vp any Perſon oꝛ Perfons, and here the Bargatnee is an 
ure to the Bargainoꝛ as to the uſe; andfox the poſſeſſion he 
an aſſignee dy him: He Who is in by a common recovery is not 
Ager although the recovery was to his uſe, for the nozir 
affirms his polle ſlion: if Tenant fox life be-Diſeiſed, and 
the Reverſion confirms the eſtate ok the - , aud 
Eenant fox life re-enters, the Diſleiſoz is now an Alli⸗ 
but other wiſe it is if he in the reverfion doth releaſe to the 
oz: and he conceived, that the Leſſoz ſbould te cover part 
Lund in an action ot (Uaft, oz enter in part ofthe Land foz 
ſeiture, fog an alienation in fee. that the condition remains. 
er, ſeverat reſervations do not make ſeveral Leaſes, fo2 the 
bation is not of the eſſence of t he Leaſe, foz it is good with⸗ 
any reſervation : aud Whereas it hath been ſaid; that a Leaſe 
[rontract, J ſay, that there is a eat diverſity between a re- 
ſion and a contract * fo if J fell to you a Hozſe fog 40 s. cnc Re. 


5 Pet crvation and 


* 


part is ſuſpen- 
ded in all, 


confirms 


Ss Andlerſuns and 2 Heywoods 
Cale. C 
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confirms his Eſtate in part fo2 like, the condition ts ts. gone: 
cr, The Leaſe is one and entire. although there x Joc: Dy te⸗ 
{crvations, foz here ace not ſeberal capacities, noz rig inz 
tereſts: 40 Afl. Two Joyntenants Leaſe fox lite, x Rent 
to one of them; yet the tent and reverſion ſha hot 
them, but if it be by Deed indented, the Rent. 4470 5075 
onelp, acco2ding to the literal reſervation, vide Lice. bay 1 
But ik the Leale had been made by ſeveral Limitations, 
Hendum one Manno 08 and the other Paännoz 1 chen 
&heLeaſe andthe reveriiog had been ſeveral; but herecherent h 
t rule che reverſion; put god reverſion the rent 
U be/of the ſame nature as the reverſion: Tauam 
pokes A n u in Fee upon 45 and re 
the co en, now by that re-entry the 
teduted tothe Leben foplfe and the Fee unto the 
the fogkeiture remains: Two Jopntenauts ane of them ta 
i Fceoffment- in Feeof his mop ty he 9 8 u, and fog th 
n 525 8 put Et | 
that the Gꝛantee ol part of . rr 
l not tab e advantage of the cond 
irgainoz is an Aſſignee 1 * 


7 ie Statute 


abes-4 leaſe foz years, and alteren 
5 1 5 e rink pie 


7/41 nf fu 
IXBXiu wi 30. Eliz. In the —. 


' ne 
cu 41 21 bein cars took a leaſe of the ſame 


. immediatel 
be 92 caſe, that "he 1 Tg eons 


term 9 „Wirhr ö y ', 
bed EI 8. ht = 


Snrrender, 


Copyholder. 438 
l 7 th — 


* — 


Cook, and Songates * aplors p 31 
Caſe. Cale. 8 


j it was holden in this caſe, that if a a C opyhoider dyeth, his heir 4.5, 00 
yithin age, he is not bound to come to auy Court during his, 
gon: age, to pzay admittance, oz to tender his Fine, alſo if the er 
death of his Anceſtoz be not pꝛelented, noꝛ pꝛoclamationg made 
dels not at any milchiek, although he be at full age. 
i re | 
Paſc. 30. Elix. In the Kings Ranch: 
4 
1 7 LXXXV. cook and dune Oe. | | 
W i 
Aſimpſit, the Plaintiffe declared whereas Lis nd aumphi, 
verſia had been moved between the Pkatytiffe'Lozd of; the 
Hannoz, &c. and the Defendant, claiming certain Lands par⸗ 
for the laid Mannoꝛ to holdthe fame by Coppy, &c, And 
ith the faid parties ſubmitted themſelves to the Judgement 
nn of Mr. Godfrey; à man learned in the Law 
g the ſaid Land, aud the title of the Dekendant to the 
urch Defendant in conſideration that the4Ilaintiffep 
dune Defendant, that ik the ſald Mt. Codfrey ſh 
ge the catd Copy to be good and ſufficient foꝛ the tit 
Defendant, that then He Wauld (affer — Defendans 


oy the ſaid land accoꝛdingly 

Int recipzocalty — 
x a that * 1 — 
+ Wh — But Gawdy Juſtice Caid it Was a good 


1 1 conſideration, becauſe it was to apoid controber⸗ 
if * aftertoards, Judgement was given foz 


Plainriffe, 
Trin. 26. Eliz. In the Kings Bench. 
LXXXVI. Taylors, Caſe. | 72 


Kae the Caſe was: That the Beet. nt promiſed 


p certain Apples foz the rom Green: amor, 
3e County df Keor fo Loca; end theapplestgng in" 


Boat in Which wers; great and/hjolent 
eit w is ſunk iu the River 2 gn 
WMD, &. It was holden to be na Plea in difc ot the 

1 the }Plaintiffe had ſubjerted fte ale 


7 


IXXXVII. Trix. 


Lukes The Queen and Painters 
{| Caſe. Caſe. 6 


LXXXVII. Triz. 26. Eliz, In the Kings Bench, 


A | ſeizedof lands in Fee, and having Jſlue two Song, ki. 
chard and Gilbert, by His (Will willed, that if his Son Son Ri. 

chard die befoze tſue, ſo that the land deſcend to my SonGilber, 
then J will that my Overſeers ſhall have the Government ol my 

lands and of my Son Gilbert ; Richard took a Wiłe and d 

being Child with a Daughter, the | 
Dau as bozn 2 It was adjudged in this C 

this Devile the Daughter wag excluded from the 

and that Gilbert ſhould have the Land. | 


Trin. 32. Elix. In the Kings Bench, 
LXXXVIII. Lukes Caſe. 


lle Eſq; of Tedfalter wag indicted upon the Statuteet: 
[. liz. cap. 8. e 
bo pleaded nor gul | ty, 


that the Attozney ury w 


arg che e ee melee pn 


derade Cake Vierer — wo T Co 
falſe, and the Sheriffe is worn to make a true re 


conſetot rhe parties ſuch a thing may be done, fox Ce 
lit Errorem, Quazre. 


33. Elis. In the Eacbegdes, e 
L XXXIX. The Queen and Painters Calc. 


Ir William Pelham wag Surveyoz of the D2dnance nd R 
a Son mony of the King to Primer Clerk of the Vail 
the King a- Jen th that Caſe. tha at foz the ſaid mony * 
= a 8 | Painter he Wanted a 


— 


Pelhams * 
Caſe. © Caſe 


Mich: 29. Eliz; In the Exchequer. 
© RC, Pelha*%+ Caſe. 


— of Of- 
— of Sherifte 


(Hs | 
ict th arur ; 


Fa 


"THis. : 9 Eliz. In the Kings Bench,” 
KC. Guben: Cale, 


* ae Godbolt t wag ar . 
ſign 85 ng ao the Deatere of 


an Office doth not the Admi⸗ 
wap? ite noꝛ ts it an Dfficeot tru, 0 f 


& $ 8. Nn. t6 Temps gun. 
41 but of $SLands, to b 


1 m7 


| 
1 


IL. 
n 


| N 
' 5 


Difference be- 


— Diſren 
150 W tem of thee Lives, 1 


have not — — do — 34. 
1 5. P. 9. 
F XIII, Mich. 


— F 
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34 Sir Francis Leak; and Sir Walter Holl; 
Caſe. C 
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XCIII. Temps Roigu Eliz. In the ar Pleas 


A , Seized of a Mannoz leaſedthe lame foz peargrend ung 
rent With clauſe of re-entry : and —_ vi a ll. 
Fine ſar Conutans de drait, Sc. t the uſe of Himſelf and MN » 
Heirs, the rent being demanded ig bel Arca "Ut 

; fo althongh the rent in right, pat e Fin 


d'by: 1 Wants bier to 
Debt and Ne entries; But if the 15 0 


Weir, auhough that in in the 1 fer, 
Lozd by | >> cm Ferro 5 475 3 


by whom he claims couid not; and in — 18 I 1 
Conulee himſelf could not, but the Conuſoz being Ceſtuy MW (a 
que uſe, who is in by Act of Law ſball Avbw, and tee : 


without Attozumens., foz the Conuſoz is in by the Dtatute 
+ —＋ the Heir of the Conuſee ſball Avo andre 


unter befoze: Aton Dyer, 13. H. 4. The Father leaſe 

S ib n w . h clauſe ot ns we - 7 der 
demands the rent which is not pald, the Färber Mert f 
Son cannot re: enter, a rent dath yot va long ume 


and therefoze in the Cale at Bar, the C 8 8 f ow 
toʒ the rent . Ittoenment, thevefos 1 te enter: tf I 
e. argainee is $ 


c. E: Erancys deck, 608 e al ky 
Upon 2ttain- 42 the: — Te the Dvinidy. of biet 5 Fol 


der of Tica- 

ſon; who ſhall upon ed of Go * One q 1 
— 'Tenements' * the z ; 
Goods * gr 51 1 


Queen. 


Y 
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| Cutter and e Baſpoles 2 
Caſe. Caſe. 5 
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3 . 


XCV. 15. Eliz. In the Common Pleas, 


Enant at Will made a Leaſe from year to year, Dyer con- 8 1 
ceived, that it was not a Diſſeilin, but the Leaſe was void, a Dien. 
wdhe ſaid, tha; the Bock of 12. F. 4. 12. was not Law, Foz 
who dilletleth a man ought to claim Inheritance in the land. 
of the diſleiſm is done, Harper conceived that the ſatd Book 
12, E. 4. 12. Wag good Law. fo2 4 Leaſe at Will is a Leaſe at 
will ol both parties, and therefgze When the 'Lifſee niakes a 
Lale fo years, his will is determined, and he Will not hold 
will ; Manwood agzeed with Dyer, fox if Tenant at Uill 
foꝛ years rendzing rent, befoze that the Leſſee foz years 
reth, the Tenant at will ſhall not have any rent, foz it was 
if a perfect contract, otherwile it ts where a man ſeiſed of 
ds leaſeth the ſame, ut ſupra. If one entreth into my Land, 
MW adoccupyeth the ſame of his own head, claiming to hold the 
; at my will. and afterwards J demand of hin ã certain Rent 
oceu pation of my Land: he is now my Tenant at Will ; 
ae Anders wanted. of il eG 


4 Mich. 30. Þ1;z. In the Kings Bench; + © 


* XCVI. Cutter and Dixweli Caſe. 


J 


tion upon the Caſe, foz that the Defendant erhibited a 
t to the Juſtices of Peace agatũſt the Plaintiſte, contain⸗ 
d complaining, that the Plaintiſte is an enemy to all quiet⸗ 
king by all means to Diſquiet his neighbours; and hath 
ldhtmſelf as alawleſs perſon, and having pzoceſs to ſerve up- 
none in the Pariſh. ( (cil. ]. S.) Did keep the p2oceſs;and would 
utlerve it but on the Sunday in thetimeof Divine Service, not 
— herBajeſtieslaws oz the quiet of his neighboꝛs. 
honwhich Bill, the Juſtices to Whom it was exhibited award⸗ 
againit the Plaintiffe to find — 1. his good 
by vertue of which he was taken aud impꝛiſoned: It 
theopinion of all the Juſkices inthe Caſe; that upon this 
Mur, an action upon the Caſe would hut lie. 


. | Mich. 27. Eliz, In the Kings Bench: 
* 


. 99 XCVII. Eaſpoles Caſe: t 
Ten garn feiced of lands is bound in an Obli kation, a 15 30. 


2 of >; 101 


Fe 51 year land to his Wifeuntil his San thallcome to . 145 
t land 


2 


2 1 pearg: the remainder to the Son in Fee; and no o- 
deſcends to the Son from his Father, It was mov=5 les 
that the Heir in this caſe at his Eleetion might waive the 
EY Devils 


On#0ns 
Caſe. 5 


— — toon. 
—ů —J 


Debiſe, and take by diſcent . oz è contra vide 9. E. 3. 18. pet 
Needham, Jt was the Opinion of Gawdy and Fait Juſtices, that 
the Son ſhould be adjudged in by diſtent: Clench held the cop. 


tracy, | | 
T Mich. 27. Eliz. In the Kitigs Bench; 


4 

f 
* 
1 


XCVHI. 0nions Cale. W 


N an Action upon the Statute of 5 Eliz. fox hunting in hig 
[Þars, the Statute gives treble damages: It was then 
nion of n notwithſtanding that the 
ng treble damages; that the JIlaintiffe ſhould have Co 

L 0. 1 | ws 137 | f un 
uu 


XCIX. Mich. 27. Eliz . In the Kings Bench. *| 


J? Debt th Plaintilfe had Judgement torecover, andaSn 


facias iſſued againſt the Bail betoꝛe any Capias iſſued! 
the Pꝛintipal; and the Bail were taken, and nom they 
and ſhewed this matter tothe Court and pꝛayed to be dilcharg⸗ 
ed: Wray Juſtice ſaid, they ſball be pAt to their Wit of Erroz fo 
being but erro2 in pꝛoceſgs, We map reverſe our own Judgement. 


C. Mich. 14. Eliz. In the Common Pleas, | 


3D 


Pan, ſeiſed of a Paſture, within which avetih gens 
Gzoves and 900d, known by the name of a 00, 


ed the ſaine by Indenture fog years, and alſo in the ſame Paſture 


1 7 certain hedgrows and Trees there growing spam ade 
the lame Andenture bargained and ſold to the Leſſee all (20008 
and Under⸗ Woods in and upon the pꝛemiſes: and gehe 96 
it ſball and may be laivful to the Leſlee to tut down and ene 
Way the ſame at all times during the term: Harper lalhthe peng 
roſws did not paſs by theſe woꝛ dg, fog they are not Anon dt 
name of 8 14. H. 8. 2. Manwood held the Med 
ſon contrary to Manwogg,foz the Woꝛds of the grant maxb 
plied by other in it, vie Noos: Dye held that theſe Ved 
ſhould paſs, foꝛ the grant is general: it was further mobed if 
by theſe Woꝛds the Leſlze might again cut them &c. 02 but once, 
Harper, Manu ood, and Mounſon thee of the Juſtices, held, that 
he might cut them but onte 2 but Dyer held the coutrary, 


Co it ſhould be it the woꝛds had been (growing upon the nem A 


ſes. and this wozd(growing ) although nnn 


tenſe, yet it ſhall be taken alſo in the future tenſe: it not t ar the 
Woꝛd tunc, be laid foz that is a Wozd at reftratnt.TheCarnere Wie: 
wt | 


Was argued in the Chancery 27. H. 8. where J Was pete 
this, The Pꝛioz ok St. Johns let a Commando; 


. 


SSS SSS 


* 


2 — ——— — . — cm trum 


mm 


Cones : 
ws 57 
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that if the ſaid ꝛioz oz any of his Bꝛethꝛen there being Com⸗ 
a A jnanders will dwel thereupon, then the ſaid Leaſe to be void: 
zd it was doubted, if that P2ovilo didertend to the Suſteſ- 
ſu, foz this woꝛd (being) in the pꝛelent tenſe - and yer it was 
den by Firrherbert, that it ſoduld be taken in the future tene 
mo to extend to the Sutceſſoz, but otherwiſe ik the woꝛdg had 
8 en (uunc) being. te r t 


15. Eliz. In the Common Pleas: 


Ci 6 Conits Cale, 


*\ Yan leiled of lands in Fee deviſed, that his wife ſhould __ 
take the pzofits of his Lands, until Mary his daughter 
ad heir ſhould come to the ageofſirteen pears and if the taid 
ſury died, that J. S ſhould be his Heir. Manwood faid, that the ra. 
wghter. after ſhe had attained the age of ſixteen years ſhould 
the Lands in Tail fox Deviſes ſball be conttrued accoz- 
g to the intereſt of The Deviſoz + if they have any certainty 
along but no intent | Ae e e 
Ats tert ain Dangyt er wall no ee-ſimple, 
hat thouldHave ded unto her without any De vile and 
R words (if ſhe die) cannot be intended a condition, fox it is 
tain, That ſbe (bali die; but if the wozds had been, if (he die 
kidzethe age of üxteen years, J. S. ſbouid be his Veir, that had 
Ws condition, and if the Words Had been, that after rhe 
ok Mary, J. S. ſbould be his Heir: So as the eſtate tail 
Inaing in he daughter: Mounton and Harper contrary, And 
Ja Detbal have bur fo} life Mounſon ſaid, that if Mary had 
im a'Sttanger to the Deviſoz ſbe had taken nothing: and this 
as put by Barham Serjeant, Þ man deviſed 100 |. to his 3 
en daughter, and 100 l. to his middle da „ and 100 l. ſhall oft cake. 


K 


— 
— 


FC 8 E 


8 


q Man made a Leaſe for life, and afterwards made a Leaſe 

te another foz years to begin after the death of the Te⸗ 
ez ute: the Leſſce foz years Died inteſtate , the'D2dinary 
MilktedLerters. of Adminiftratton to A. the Tenant fox life, 
ned in the purchaſe of the Fre-fimple of the Land 
arb It Was holden by the Juſtices in this Caſe, that the TM. 
Was executed toz one motety , foz the remainder foz years , * 
% 10 anyimpedtment tothe execution of it: Manwood - 4 

| | ceive 


r 


Mich. 27. Elizs 8%. 19. Eliz. 5 


ceived that the Term Wag not extinct, fo the ſar ſame is not is not po 
Extinguiſh- perly a term, but onely an Jntereſt ot a Term, whi 
Lene. no#be ſurrendzed, Mouaſon, he hath the Term in aue diot 
ag Admintſtratoz, and therefoze it cannot be extinct: Dycr, | 
an Executoz hath a Term , and purchaleth the Tee-ſiniple:n 
Term is determined: an Termoz.foz years takeg Þy 
band, who purchaſeth the Fee, the Term is extinct by Ma: 
wood, fo the Dugband Hath done an act, Which deſtroy YT, 
Term, (cil. the Purchaſe, But if a Woman being 5 a Teens 
marrieth with him in the Remainder the Term continueth, 
fox here it is not the Act of the Hugband, but the Act of Lam; 
Tenants in It Was the opinion of Dyer, that in this caſe the Tenant ty 
common. life and the nene. Wende menen 


the Fee. 1 1 why \ 
CIII. Mich. 13. Eliz. In the Conimon frag n 


45 v4 

; | He husband is ſeized, in right of. is Wile ol 
marp lands in Fee, aud he and his wife bo ple 

Aud make nn re rend2in 


Ante dang rs, and the Hu gbaud dyeth. , th 
nather ore and they be Iſſue a 8 

the Busband and wife die, the Son is admitted } br 

ſion, and dyeth without ſſue, and by Maywood lever: 

ſion ſhall deſcend to all the daughters, notwil! ta 0 ſtgthe ha 

blood, fox the Eſtate foz years Which js 22 IM ured) 
rollo Pra. Licenſe of * Lozd is a demile, and a Leaſe atrt ing t Ye th 
288 oꝛder ol the Common Law, and acc g to the naß 

demile the es ſball be adjud OT which poſi Mon 

not be ſaid poſſeſſion of the Copyholder, foz his pplleſſion 

ſtomary, and the other is meer contrary , the oz th poll: poll 

ſion of the one ſball not be the poſſeſſion. ot the g her, ther 

there ſhall be no poſſeſſio fratris in this Caſe: Bu fc bf von | 

the Sen a cuſlome, oz the Leaſe had beenn ideb * Wie 

der, there the the Half blood ſhould not ice $a ul Wi 

Mead faid. e. the Guardian had been adjubge N, You a 

ſon agteed : And it was ſaid, that if a Copphold dorh de wo 

to the Son: he is not a Copyholder befoze admittancesl 

may take the pꝛoſits, and n a Treſpaſs befoze 


re of * 


- CIV., Paſc. 19. Er In the Common ech 74 


* 
5 


A jafſon- let his Kectozy foz thzce years, andicol 5 intel 
that the Leſſee ſhall have and enjoy it, during 1 0 
without expulſion oz any thing done oz r 6 

Forſcirure ànd ig alſo bound in an Obligation tothe Lellee to pern 
Quere, laid Covenant. Akterwards foz not reading of the Arta 
was dep2ived ipſo facto, by the Statute of 13. Elis. "ThiPi dt * 


2% 


WY nk g —B . ©. WY "IO ems 


Lins ang cre and oth... 
Caſ e. 0 


—ntcd ono her Who being inducted ouſted ce Tilke where= 
an Action was bzpught upon thy — , : It Was 
opinion of all the Juffices, that this matter is not any cauſe 
getion, to2 the Leſſee. Was not ouſted by any Act done by 
, but rather — non 49 16 _ fo uy of the com⸗ 
of the Covenant ag it a Man be bound, th 
waſt, vermilſ A 


— 
. 
* 


6 0 025 
91 nnd 


XY” 13 * 
74 id * 
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2 Entre r 


5 Paſes 36. Ei begangene, 
CVI. Scot and $e0}/Ca A* As: 


N JA tholom ew Scot bꝛoi. abt a wait ofccompt bo Thomas 
L dot: Thomas Sen tuit ad reſpondęnd, Harth. Scot quod 
An £1 "Tor computum ſuum de tempore quo fuit recep- Accompt 


76, Gce; And Petter 


iorum, & c. & of TT 


— 


d 
nion is 1 pd lon ben | 
i 7 the Defendant hal Ng 
he ought to have been charg O68 Parke Quod 10 
ſeſlit, vide Book Entries 19. 46 9. and atterwards the 
Seto the Charge 8, whereupon ſe- 


"I | | | 
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Morgan add Coxes 2 Jackson and Dareys Stroads 
Cale 


Caſe. | Caſe. 


a 2 


17. Elix. In the Star Chamber. 


CVII. Morgan and Coxes Caſe. 


Organ exhibited a Bill of perjury in the Star: 
"gathit dne Cox, ſetting fo2th, 
vs e NAD Recor IE 
M 1 A . enttifeo of his 


end heerfope at the Sefton ta the the Con of 1 5 on, ber 


the ſaid Morgan wag dwelling, The 


atter., ſaid Cox gave 
Hd Gzand Are ts mairenance ET 


Rtief de _ 
& geſtu. 


Mich, 16. ie, In the Common Pleas. 


-CV III. Fackjon and Darcys Caſe, 


Na dars ff vernier)ackn and Darcy he | as 
Tail barred ] games 


Thy gy AE a Fine, 
why illue and d — was: f 


See. — 2 tot 
; the Fime 
ſtate in te 


ont. ene, Cut, 


Ankle the 
to the denen the Kh 


4 
4 


Malcient accozing to ſuch * 


Kemp and EY 
Cale. 


1 
non right to the Loꝛd and his Deirs of who.n n the Land Was 
dekoze holden. | 


CX. Mich. 19, Eliz. In the Common ÞFicas. 


feiſed of Lands in Fee deviſed them to his-Ulifef 
and alter her deceaſe , ſue to give the fame to who 


? Eſtates, 


40 be had Iſlue two Daughters and died; the wife granted dees 
ſe verſion to aStranger and committed waſt, and the 2 ooh. 


hter3 bzought an Action ot Waſt : In — — it 
en, that by that Debiſe the Wife had but ſtate fog li 


lu be had 110 au authozity ot giving the Ne vrt ſlon by her will 


m ſhe plealed; and uch a Gꝛantee ſhalt be in by A. and 
Will. foz 4. hath gipen expꝛeſlp to his Wife fox life, and 
oꝛe by Implication ſhe ſhali nat have any turther eſtate: 

But if an expꝛels Eſtate had not been appointed to the Wile; by 
F other Woꝛds an Eſtate in Fee ſhould have packed. 


. | Aich. 19. Elis. In the Common Pleas, 
4 | Cl. Sir Thomas Kemp aud lade, Cale 7 3 
E Thomas Kemp wag ontlawed at the luit of one: W indfor; 
who had againſt him four Capias utlagat', and none of them 
ire let ved and afterwards he ſued out a fifth Capias: It was 
Wyed by Mead, that the ſaid Sir Thomus keepeth open Oouſe, 
do the Sheriff had not ſerved the Capias, Dyer the Sheriff 
ay inſtitie to bzeak the Houſe to take his body and ſeize hig 
3 foz the Queen, foz this pzoceſs is in Lam at the ſuit of 
Queen, but contrary” Where the pzoceſs ts ſued at the ſuit of 
[Dubject ; and the Juſtices commanded ford Pzeignotary 
(take a ſpecial Capias foz body and goods; and apain in the 
yk ot 100 l. upon the Sheriff to execute the Wzit accoz⸗ 


CXII. aich. 19. Elia. In the Common Pleas. 


Tus Cate was moved by ſon Serjeant at LaW. if in 
"Wane of common appu t by Pzeſcription without 
wnber, the Lozd of the waſt might impꝛobe, fox it is not ad- 

eaſhrable therefoze not impꝛovable, foz the common being 
Myout number, the ſufficiency cannot be pzoved, Dyer and 
mmwood Juſtices, although it be Without number yet it may be 

Nured to a certainty being by {zeſcription ; as the number of 

Cattel, and the beſt — moch ſabſtantial Tenant. of the ſaid 
iement at any time within time of memoꝛy had kept upon the 
Dad. * then the Plaintiff the Lozd might — leav- 


Improvement 
of Common. 


et * 


— — —HL— — — — K 


The Farl of Derb 
Caſe, i 8 


— 


— — 


Debt not a- 
gainſt the 

Hus band upon 
a contract by 
the Wife. 


Indi&ments, 


— 


= —— ——— ut _ = 
_ —— — — th a 


Aich. 19 Eliz. In the Common Pleas, 
CXIII, The Earl of Darbys Caſe. 


INT a Perchant of London againſt the Earl of Dey 
ud his Wite, and declared upon a Contract fox ſitke 
and it appeared upon the Evidence; that the Counteſs during 
the Coverture had bought of the Plaintiffe certain 
own wearing > and for the mony, which the Tonntelg 

to payfoz the ſame, the Action was bzought : It was the opj- 
nion of Dyer, Manwood; and Mounſon, that that contract byt 
CUife, during the Coverture. ſhould not bind the Pugband: 6; 
admit that rhe Hus band ſhould be bound, yet this action is na 
welt bzought agaiuſt the Wife , fox ſbee ought not to be mani: 
oned in che vdozit. | 


f 
CXIV. Aich..19. Eliz. Inthe Kings Bench, 


fot her 


agzeed 


Ne was indicted in the Country, becauſe he commandey 
J S. to take up a Bęidge, being in Regia via leading from 
— RN to ſuch a Town; and ako the ſaid J. S. wag in⸗ 
dicted , fo} executing the command of the other, exception 
taken to the firſt Indictment, becauſe no place of the t | 
ment is alledged in the Jndictment, and foz that caſe the Jn⸗ 
dictment Was taken infufficient, although Dr, Plowden firong- 
ly inſiſted upon the contrary, as in ©reſpais the Defeudane 
juſtifies by the Commandment of ]. S. the ſame is good, With⸗ 
out any place of the Commandment, foz in the art Cale thecom- 
mandment is traverſeable,' but contrary put by Pr..Plowden, 
vide 3. H, 7. 11. Markenfields Caſe. Another Exception was 
taken to the Indictment, becauſe it is not there 3 
that the Bzidge was a common Biidge, but becauſe. tha 
was other Wozds, in the Jndictment which ſupplitd-1 
ſame , ſcil. in via Regia, the Indictment was holden 


enough, 
XV. 19 - the Common Pleas. 


12 Wzit ok Partition between Tenants in common upon thx 
Statute, of 20 Acres of Land, rhe Defendant as to part, feil. 
ro Acres; pleaded non tener pro indiviſo, and as tothe 


c00- 
felled the Partition, and by Manwood, and Ford chief 
tary the confeſſion o tobe in the beginning of the Pes, 
ofrhe Plea which agrees with the Demand onght . s 
of the 8 the Demand ought £ | 
the part which denies demand. and the truth of the Cale was 
that the Defendant had but 10 Atres in all, and of them me 


KS FAS 


4, 
3 
1770 
1 | 


; — 


Dnfſams Brown and Falsvyes 
Caſc. 5 Caſe. 3 


dle ſeized, Ma nwoo, if your Caſe be ſuch you may ſafely pleadto 
the whole non tenet pro indiviſo. * 


20. Eliz,, In the Common Pleas. 


CXVI. Duffams Caſe. * 
4 Ban made a Leaſe by Deed indented foz 20 years to begin 
A t the Expiration of a fopmer Leaſe thereof made ta ont 
bum, in an action bꝛought by the tecond Leſſee: agatnft the 
1eſſo2, the Lelloꝛ ſaid, there was no ſuch Duffam in rerumbiatura 
4 

— a Plea did not lie fo2 the Leſſoz, foʒ he is eſtopped to 
inſt the Indenture that no ſuch Duffam Wag. Sc. And al⸗ 
(g, ino ſuch perion Was, then the firſtieate wag vdid and the ſe= 
aud Leaſe ſbould begin pzeſently, which Motmfon and Manwood 
eacelierant,and Manwood ſaid. that the Defend.ſhould be eftop- 
ad by the Recital of the firſt Leaſe to ſay that no ſuch Duffam 
as; and although that the common ground is, that a Recital 
isnot auy eſtoppel, yet where the Recital is not material. as it 
is here, toz the ſecond Leaſe is to be begun upon the expiration 


iſh! CXVII- Broms and Fulsbyes Cale. 22 


a ta him 90 l. at the end of the vear: It was the opinion of the 
Ates, that although the 50 | "Was Fendzed, and B. the Len⸗ 
Adi tell the lame? pet if he take and accept but of 80 l. it is not 
UWry within the Statute to make a trebble fozteited.; but yet 
that Caſe the Obligation it ſelf is void, * 


CxVIII. Trin. 29. Eliz. In the Exchequei. 


\ Tote in the Caſe of the Tengutg of Ow ning and Nortlana- 
neee Nori 

hath veituram —_— S Land: Aud Gent Baron 
ohe re many have io ca to be devided every pear by 
lt, Who ſball have the Gꝛais of ſuch an Acre, and who of fury 


A re, <c. and to change every year according toLotg, the 
; Wo: any Freehold therein, dutonely \ A Mocanmy, yep 


SER RE IN Nu Wu 


G 2 CXIX, . 


time of the ſuppoſed Leaſe made to Dufſam; It Was ſatd © noppel 


if the Leaſe recited, there is an Cſtoppel, Recital. 


1 A. bozrowed of B. 5 l. and was bound in an Obligation to of ua. 


—— — ————— 
—— — — 


Sir Walter I aller. z Ruſeland * 8 


7 
Cale. Caſc. 


— A — — mn 


— — — * — — — 


Trin. 30. Elix. In the Exchequer, 
CXIX, Sir Walter Wallers Caſe. 


Salem 959 1445 Caſe of Six Walter Waller, it was moved, ik one haty 
Judgement in Debt, and thereupon within the pear and day 
3 th Capias ad ſatisfaciend. although he doth not pro 
the lame in two or three years. yet When he pirateth hemapyz 


Execution. 


it, and ſhall not be put to a Scire facias, and ut that 
8 bilips.  Manwood Chief Baron, J agree, thai — 
a W2it of E xetution, and the ſame de continued two oz 
years by Vicecomes nou miſit bre ve; yet the JPlaintiffe may 


wee ofSuir, Hide upon end (hall not be put to a Scire facias, But if duch 
be ſued fozth but not continued, but diſcontinued fozayear 
and. day, he ſball be put to a cire facias, foꝝ it is the 
of the Plaintiffe not to 9 47 it Which Within the year and 
day he av7 20 without D2der of the Court; butnotaſter 
year by any Oꝛdet of the Court. 
| 32. Eliz. In the Exchequer Chamber, | 


5 
$3 7 


CXX, Kuſel and Prats Caſe. 


againſt Prat and his TUife, of Tzover and converſidhof 
Goods and 70-1. in money, and declared that the Teſtatoz 
poſſeſſed of theſe Goods 6 Feb. 1. Eli. at Which day dey 
to the hands of the Defendant dum ipſa ſola fuit, and 
them, e. and Licet the TUife dum ola fuit was required; and 
the laid Prat and ſhe after their marriage, to deliver them 
they not only refuſed ſo to do, but knoming the ſaid Goodgand 
de jure to belong to the Tefatoz in his life, and to his 
Exetutoꝛs after his death machinantes ipſum inde callide decipe- 
re & defraudare, the ſaid TUife dum ipfa ſola fuit converted them 
to her uſe the ſaid o. day of February, And Etroꝛ was aſſigned 
in the Declaration, becauſe it is not alledged there, a 


R Uſſel ag Exetutoꝛ of Ruſlel bꝛought an action upon the Caſe 
pet 


the ſaid converſion Was in ife of the Teſtatoz oz 

death, foz that ought to be ſbeWed certainly, fox if it was in 
itfe of the Tes N was not puniſhable by the Common 
Law dz Stakute Law, and the converſion is the ppintipal 
point of the action. «Chis action is perſonal & moritur cum 
peiſona, fo it is geounded upon a perſonal Wrong, aud art 
eth upon a dilceit and wong, and if there was no conver(l- 
on then an Action-of Detinue ſhould lie -. E. 3. Replevin bp 
Exccutozs of Goods taken in the time of the Teſtatoz , in. 
Excc, 106. And it was ſaid that this Action here doth nt 
lie upon the Statute of 4 E. 2. which gives to ens 
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Ans ns 


Ruſſel and Prats Q 
Caſc. 5 


ation ok Tzelpals de bonis:aſþortatis in vita Teſtatoris, fol 
he (aid Statute gives remedy in Caſes, Where there was 


I remedy befoze ; but here the JPlaimiffe might have Dett- 


e. And in our Caſe it. appeareth not Whether the Con⸗ 
lion Was in the life of the Teſtatoz oz after his dent 
e fo the incertainty it is not good: Alſo here is a re- 

ance in the Declaration, ſcil. Scientes the laid. Goods dt 

ure pertinere tu the Teſtatoz, in his lite, and atet yls death 
his Executoꝛs. & maclunantes ipſum ãnde dediperc! & dettau: 
4re, the laid Wife dum ipſa ſola fuit, convetted them to her 
i, which cannot be, &c. Popham Attozney Generat contrary, 
qd he agreed, that the Executoꝛ ſbould not have an actompt 
qainſt one Who was accomptable to the Ceſtatoꝛ bscaule the 
buy was gone: But it hath been granted on the ofher ide 
that here upon the matter Detinue lieth, and ik, &c. then 
i this Action lieth, foz this is in the nature of it. Ik 
ix Teſtatoz lends a Yozſe to a ſpecial purpoſe, ſoil. to ride 
Huch a _place- and the party rideth further, and the Te⸗ 
lum dieth, the Trecutoz may have Detinue, oz this Acti- 
n; be the Converſton in the lite, oz after the death ol the 
Ciltatoz ; and yet the damages recovered . fox the Goods 
berted ſhall be Aſſets, Two Joyntenants poſſeſſed of 
600ds loſe them, and they come to A. by Trover, who con- 
ts them to his ule, be it in the life, oz after the death of one 
ithem is all one: Anderſen, the Converſion may be well 
itcnded after the death; and as to the exception for the re⸗ 
ugnancy, It was ſaid by the Juſtices ;-that the words sci- 
ates, & c. are but ſurpluſſage, and hot traverſable, Cook, Tf 
dauer Goods to a Carrier being in a Cheſt, and he bzeaks 
tand takes them out, in that Caſe T2efpaſs lieth vi & ar- 
w, notwithſtanding the delivery. Anderſon prædicta tamen. 
. obſtante, that the Teſtatoz was dead; did not re⸗ 
wer them, &c. Which pꝛoves that che Teſtatoꝛ Was dead: 
terjam prædicta tamen, refers to the non deliberavit, not to the 
Wnberſion : Cook, J find pour Goods and uſe them, the ſame 
a ſton 2: and in the Caſe of Knight again} Winchomb, 
aas holden that a Converſion is travertable, therefoze tr 
to be certainly alledged: and in our Caſe, the Erecntoz 
have Derinue oz Tzelpaſs fog the perſonat wong 
We the thing it ſelf certain is to be recovered, there the Ex⸗ 
M92 is lure to have an Action, as Detinue, KepKhin, &c. 
U where damages onely oz things tmeertain. there the Er⸗ 
Ad2s ſbau not have an Action, and that difference was in 
"1700 agꝛeed by all: Anderſon, Where it is fatd, that upou 
4 altumptit of the Teſtatoz, the Executoꝛ ſhall have an acti- 
0 the Caſe, the reaſon is betaule the duty uon the At- 
20 $ certain: and the Statute of 4. E. z. ſhall not be takeu 
quitp, foz by the ſaid Statute, the Executoꝛ of an Excci:- 


for 
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Trix. 32. Eli ⁊. 2 


Attaint. 


tox ſhall not babe an Attion, befoze the Statute of 2. £7 


4iCo there is not any wang, foz then moritur cum Perpbns f J 


one lindg my Goods and denies the having of them, the came 


is not Trelpals : iam, This Cate is not within the Stg⸗ 
tute of 3. E. a. fo the Starute is to be intended, Whete Sdodg 
are taken vi & aimis, and ik it be at all within the Starute, it 
muſt be within the Cquityofit, Manwoud, Whert onetakeg my 
Yozſe and dies, J (ball not charge his Cxccutoz.' and that ig 
our Caſe: At another day ſome held, that the Action did notti 
againſt Executozs, therefoze not foz Executozs': AndExecy: 
toʒs of Executozs, ſball not be charged with a devaſtavit made 
by the firſt Executozs. Man wood, the Executoz of the Gagler 
{ball not be charged in an Eſcape ; Andeꝛrſon it is not Within the 
Equity ok the Statute ok 4 E. 3. Cook, 4 Smith picks: 
Voꝛſe, my Executoꝛs ſball not have an action foz uu. Anderſon 
It one takes my goods, J ſball have Detinue fox it, th 


this Action Cook, It one take my Goods he is a 


and J ſball have De tinue, foʒ that affirms a pzopertys Manwood 
It my Goods be taken from me, J cannot give them to a ſtrars 
ger, but it my Goods come to another by rover J may give 
them ober to another, * e 


Cxxl. 271. 32+ Elix. In the Exchequer. 1085 


8 Nite 

] T was holden by all the Barons, that where the Queen is 
ſole party againſt the Subject, and the Jury find fog the 
Queen, no atraint lieth, contrary, Where the Suit is tam pro 


Domina Regina, quam pro ſeipſo. 


CxXII. rin. 32. Eliz. In the Exchequer, 7 


] F Rent co2n be reſerved- upon a Leaſe ſoꝛ years, and it is be⸗ 
hind fo2 two oz thace years, the Leſſoz may have Rent fozrh# 
Coꝛn and ſhall declare of ſo much Cozn, and it ſball be in the Ve⸗ 
inet, but vet he ſhall not have Judgement to habe Com bublo 
much mony as the Cozn was Wozth every ſeveral Ls 
compted, C'ark Baron, doubted it he ſhall recover the pzice 
Cozn, as it was at the time When it was payable, '0z it Wap 
at the time of the Action bꝛought. Manwood, the Law is deat, 
that the Leſſee ſball pay accozding to the pꝛite it Wag at thi 


time of the payment and delivery limited by the Leaſe : Clark | 


ſaid, A. is bound to pay and deliver to the Obligee 10 Buſhelsdf 
Wheat, and no place is appointed Where the payment ſball be 
made, the Obligoꝛ is not bound to ſeek the Obligee in what 
placeſoever, as it is in, Caſe of payment of money, £03 that the 
umpoztablenes therefoze ſhall excuſe him, Which Manyoot 
grante « N 


CxXIII. 27% 


8 


r r EST, 


Nth, 


Non « 


. 4. Ro 8. ; 47 


Calc. Alc. 
My _—_} 55 WM. — eee 
7 | CXXIIL Tri. 27. Eliz. lu the Exchequer. 
ine | | _ 
ta- Wa 7Ote, It was holden by the Barons that foz Fines fog Ali⸗ Fine for alice. 
N enation without liceuſe not onely the Land aliened, but ene hoe 
it Abeether Lands of the Altenoz (ball be chargeable, 

F. 


Mich. 30. Eliz. In the Exchequer. 


N 
CXXIV. Prowſes Caſe. 


Twas holden in the Caſe of one Prowſe by Egerton Solli⸗ 
cu; upon the Statute of 3 H. 8. Where an Abbot had a 7'<+. 
top fmp2op2ate , and alſo Land within the ſame Pariſh, 
ie. and ſo paid no Tytheg, becauſe he cquld not pay them 
qhimſelf, and from no other cauſe Was Diſcharged ; and af⸗ 
the Diſſolution, the Rectozy is granted to ones and the 
land to another, that in ſuch Caſe the King noz his Pat⸗ 
mtees ſhould not be Diſcharged of Tythes, fo: the Landg 
xe not diſcharged in Right, but if the Lands in the hands 
the Abbot were Diſcharged in Right as by compoſition oz 

ul means, there the King and his Pattentee, ſhould be 
iharged from payment of Tythes: And it was ſaid by 
krliegh Lozd Treaſurer, that if the Compoſition oz Cuſtome 
xs that the Abbot and his Sueteſſoꝛs ſhould be diſcharged 
lithout extending to Farmozs oz Leſlees, if the Abbot made 
[Lrafe, and the Leſſee paid Tythes, as he ought . and af⸗ 
i the Reverſion commeth to the King, the Leſſee ſbould pay 
{ithes during his Leaſe, but after the Leaſe determined 
ht King and his Patentee ſhould not pay, but ſbould be 
charged by the ſaid Statute, and ſaid, the like matter was 
the Chancery. Trin. 30. Eliz. The Abbot of Twekes- 
ny having the Uectozy impzopriate of Tewkesbury 11. 
.. purchaſed Lands Within the laid Pariſh to him and 
cceſſoss, after the diſlolution the King granted to C the Unite no d 
14) and fo W the Lands; and if W. ſbould pay 'Tythes charge of 
teferred to Manwood and Periam, who gave their eſo: e. 
wn, that Tythes Were payable, 


Trin. 50. Eliz, In the Kings Bench. 
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CXXV. Roper, Caſe. 


Oper wag robbed by Smith, and within a week after the 
Robbery, He pꝛeterred an Jndictment againſt him, and 
Mhin a moneth after the Kobbery he ſued an appeal againſt 
ah, and pzoſecuted it until he Was out⸗lawed, and there= 
on Cobk moved to have Beſtitution, and they of the Crown 
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48 Piers and Leverſuches 5 
Cale. 5 
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Dfrice, ſaid that the freſb (uit was not enquired, foz upon an 
Appeal one ſhall not have Reſtitution Without freſh Suir, Cook 
the Books are, if che Defendant in the Appeal of Kobbery be 
attainted by Uerdict the freſh Suit ſhall be enquire wh 


S 4% 


* 
wv 


Reſtitution, 


* | 
— 


Freſh ſuit. 


here he Was attainted by Outlary, and not by Uerdict 
freſb ſuit could not be enquired of and Here the Indiermer 
within a week, and the Appeal within a month, aftec the Bob 
bery is a freſh uit. Wray Chief Juſtice in our Law he to 
purſue the Felon from Town to Town 3 but the 
Appeal is no freſh (uit, vide 21 E. 4. 16. Reſtitution Tron | 
on Dutlawwey, and Appeal of Robbery without freſb (uit en 
ed ok 1 Hl. 4. 5. it he confeſs the felony, and fo is 2 R. 3. 43. 


up⸗ 


Trin. 30. Eliz, In the Kings Bench. 
CXXVI, Tiers and Leverſuches Caſe, 


a ESR ee 


— 


N Ejectione firme bp Piers againſt Leverſuch. It | 
| Nerdict that one Robert Lever&uch Gzandfatherof the De⸗ 
fendant , was Tenant in tail of the Land r and 
made Leaſe foz years to Purn. who aſſigned it ober th ticrs the 
Plaintiffes Father, Robert Liverſuch died W. hig dan ente 
upon Piers, Who re-entred, /. demiſed the Lands Witholit othe 


— 


made a Letter ot Attozney to re-enter and deliver kein a 
ingly. P. diedbefoze that the Livery was executed, and af 
wards the Attoꝛne y made Livery to Joan, W. died, Edward 

Son and Heir entred upon his life, ſbe re-entred and er tl 
Land to the Plaintiffe, who upon an Duſter. bzought the Actior 
Heal Serjeant, When f. entred upon W. Leverſuch, the Ahe in Kat 
he Was a Dilleiſoz, and by his death the Land deſcendi_gnoh 
Þetr , the entry Was taken away of W- Leverſuch, Cages 


. 


Tray, r. by his entry Was not a Diſſeiſoz, but at the Elettit: 


I — 2 — * 1 
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of W. fox when P. accepredſuch aDeedot W. it appeared3hi 
his intent was not to enter as a Wſleiſoz. and it is not Maul 
that the taid /. had any Son and Heir at the time of his death am 
if not, then no dilcent, and there is not any difſeift found th 
P. expulit Leverſuch out of the Land, and Judgement Was 
ven againſt the Plaintiffe, And Cook cited a Caſe Which wa 
adjudged in the Common Pleas. It wag Skipwiths Caſe. G 
Father Tenant in tail, Father, and Son, the Gzandfather di 
ed, the Father entred and paid the Rent tothe Leſſoz and died 
in poſſeſſion, and it wag adjudged the ſame wag not any 
— the ” of the Kent explained by what title he 
an 


: 
= 


not be a Diſſeiſo2, but at the Election of another. 
= 


* 


Pexhalls Well bourtts * and Oſhorns 
Caſe. ALY * Cale, | 6 * 
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uk _ cxxVI. real, c. 
g $34 3015 37 
all was the une. 


dicted: won fs E 6. fo 
dz2wing his. Dagger in the Churc 4.8 . witl- 
qut ſaying, tht be dem it With intent to elke the Party, 
ind fox that cauſe rhe Jndictment was holden void, as to the 
t was moved, if it'ſbould.not. be Aud Indict⸗ 
ment foz the aſſault, ſo as be ſbould be fined fox the ſame : 


— 2 8 cata 2 the Jn- 


dictment is 
ra eee, a5 erte e kel At "Re 
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4s watt zo Hb fbr. a eee derb. 
22 0 276! $344 175 85 1. 


0 141193 cle allet. 


5 an 910 Ar 
Wige and Brown there Yabjcted ibn the Statutd 

of 8. H. 6. and exception Wag taken to it, becauſe in the 
Pargent was Wzitten Middleſex, and in the Indictment they 
kh Were tiamed of London ; and afterwards tn the 
4 wozdg are, Weſhbourn and Brown 4412 
in Com. _ ..and that is incertain What County is 
ddr London but exception; was not al= 
Ae London vefoze 18 not tobe accounted , but 


becauſe they had not any 
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3 Aich. 31. ü. In he Danes ele 
CXXIX. Canons and Osborn, Caſe: 


„Seile dof agent kn Fee, granted the ſame by Fine to B. 

the ule of C. Jt was moved to whom the Ter Tenant 

dattozn. And by Walmeſly, Periam, and Windham there 
5 needs 


* 


—— e eee eee, 2 — —— — 
z0 Thetford and Thetfords 2 
Caſe. | | 


needs not any Atozument to the Conufee , becauſe all ithe 

Accornment. xight of the Kent is out of the Counſox , and transferred to Cc. 
{tuy que ule inſtantly : And Walmelly cited this Caſe to have 
been lately adjudged, J RKeverſlon in Fee upon a Leaſe fog pear 
was granted by Fine to 4. tothe ule of B.. B. Without gtozn- 
ment brought an Attton of waſt, ard it was added, thauty 
Action did welt lie. 5 
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Leaſes 
a 


Baron and 
Feme. fene 
imiſerunt, the out 
miferunt b | 1 l 
ind the wöilẽ entred and within the * 
55 — on this matter , Anderſon 
Jury have bound foz the 


it is now no Leale ab initio, becauſe 


a Deed; and allo the by 
ment to it, and Occupation of the Land: 


att a 
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her Hugband had made it to be the Leaſe of her Pugband n 
0 
fry 
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and Pitchers] Curtiſes? Scots ? Terrets and the Hun- 2 ; 5 N 
JCal. (Caſe. dred of &c. Caſe. $ 


TEST 


Trin. 31. Elix. In the 8 Pleas, 


CXXXII. Aden and Pitchers Caſe; 


A avorit of ſecond Deliverance by Action againſt Pitcher. At 

| was moved, if a Leaſe made by a P2ebendary Were Within B 
the Statute of 32 H. 8. cap. 28. becauſe the ſaid Statute peaks n 

if men leized in the right of their Churches, and a Pꝛebenda⸗ 

ſeized in right of his Pꝛebend, and not in right of the 

: Put it is the Opinion of the whole Court, that he 

was within the Equity of the Statute, 


Tris. 32. Elix. In the Common Pleas. 


CXXXIII. Curtiſes Caſe. 


Na whit of Errox it was holden in the Common Pleas, that if amendment 
a zit ol Erroꝛ be bought and delivered to the Chief Ju⸗ 
Iuſtice de Communi Banco, and allowed by him under his hand; 
rag the Recozd cannot be amended , by Pꝛeigno⸗ 
, 02 Clerk of the Court, although that no Ne⸗ 
x entred upon the Koll, upon Which the Wzit of Exroꝛ ig 


Aich. 31. Eliz. In the Common Pleas, 


CXXXIV. Scets Caſe. 


Cordzought a Founedon againſt A. who made defa | affer 
and now came B. and ſurmiſed to the Court 
of the Land an Demand, and gave the ſame to x * 
— the remainder to the laid B. in Fee, and pzayed to be. 
ge 2 afterwards the Court upon adviſe, ouſted him 
t. 


Wat, 
, 


28 Elis. In the 13 pleas. 


C XXV. Tervets the ond of &e; Gale.. 


an Action upon the Statute of Huy and Cry againſh f]z Action vpon , 
ee hee the e pleadednot guilty: an o Searure of Huy 
Tier Oath int to probe that he was rnd otexdrarhs- 4 

his Oath in verifying his Declaration Anderſon, 

. utterly refuſed to — pens 1 har Juſtice 


irmed, that , whore the Pai I WRAY Caſe ot 


Me Harrington, could n of aveo beers Oaths, 
Mccain to env aou the ocean vou e 
ot hier 


b 


'W 


Reg Townſend and Paſtors 2 Bulwer and Smiths 2 
Caſe. Caſe. 5 


ano? her, What monies oz other things, which they habe in a 
joutney : and we ſee that the Law doth admit the Dath ors 
Party in his own cauſe where the Dath (ball make an end of 
Cauſe, as in Debt, where the Defendant Wageth his 
pcriam, thats an ancient Law, but we will not make new Pe- 
fidents, foz if ſuch an Dath-be accepted of us in this Cat dy 
the ſane reaſon in all Canſes where is ſecrecy and no ettem 
pzoof, whereupon Would follow great inconvenience; ag. 
though luch an Oath hath heen accepted of and allowed here per 
ſame doth not move us, and we do not ſee any reaſon tou 
ly ſuch P2eſidents,- The Declaration is that the pia 
Was robbed of 10 1. de Denariis iplius querentis, and up the en. 
dente it appeareth, that the JÞlaintiffe was Keceivoꝛ of the L 
Rich, and had received the faid mony fox the nſe of the ſaid Ladet 
And exteption was taken to the ſame by 5!wutcleworth, but i 
not allo wellot, foz the Plaiatiffe is accountable to the LadyRich 
the ſaid mony. And it Was agreed, that il he which was robs 
after he had made Þuy and Cry doth not further aeize 


| | [ * 6725 " 


CXXVXVI. To#nſendand Paſtors Caſe OM 
*; {14040 


tl Nat it was holden in the Common Pleas dy all the Jaſtireg 


—— in the Caſe between Townſend and Paſtor, tw Co-pars 
Ceſtuy que tners Are in the uſe ot a Bannozz after the Satute at R. 3. che 
uſes, one of them enters and makes a Feoffment in Fee of thei 
| . —— = Fart 
Yannoz, woher might la | the fatd 
make a . — but allo af anothefnoiety vy ile u 


v -- Afieb. 26. Blu In the Kings Benc et.. 


9 
inn 


CXXXVII. Bulwer and Smiths Cale. . 


B | an Action upon the Caſe againſt Smith. and 
declared, how that H. H. had recovered agatnf} the Plain» 
_ tiffe inthe Common Pleas 201. and 2 execution Died, and 


— Smiths 5 
Caſe. 


— unthe Platntitte was Outlawed, and afterwards the Defen⸗ 
in the name ok the laid H. H. took out a — . — utlagatum = 
— 


the Plaintiffe directed to the Sheviffe of ron chr 
HO the as 


aintiffe was bre and 
4 the plaintiſte had foꝛfeited al 


oe gotten his Charter of by nabe 
ds and 


445 and upon the ſaid Declaration, the Defendant did de⸗ 
in Law, and the pꝛintipal cauſe ofthe demurtet was 11 
t the Action might have been laid in Middleſex, where the 
began ſeil. the Capias ad ſatisfacĩiend. and h foz 
imagination at D. in the County of Norfolk 
the Declaration cannot give to the Plaintiff this Action: Put 
if diyerle conſpire in ont ic be indite one, and Fhep pur 
the lame in Execution 


County. t tt 
he dis Becton in Which of > he Da * 


the laid two Counties he p 
2. 4. 14. foꝝ a Conſptraty is Botoßtous, than ti fn 


imaginatio elt auen comer plurimorum: And in 
Cate the Deliverance of the Capias at D. in Norfolk ts but 
atflary, and the ſuingof the Pꝛotels aforeſaid at Weſtminſter 
che pꝛintipal: upon the part of the Plamtiſte it wag ſaid, that 
ichen action mighe be laid in the „Where the! ﬀ 
ing wronged;aud thePlaintiffis not t folap his action in the 
(ounty where the oꝛtginal matter which was but conveyance to 
the laid wꝛon 0g was done: A. impziſoned upon a Capias ad ſatif⸗ 
fiend in Middlefex efrapes into Surrey, . & nk ng ga 
wall be kaped in Surrey; Betei 
who departs in another 
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quis A Apes Fives? 45 
Ae the Action 250 2 4 two on GEE 


Aron ſhall be len in County, where the m 
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ö c hriſlian and Adams 
le. C 


the now Plaintiffe upon that matter was neber ſued, noz 
lawed, and then is not grieved by the Detendang; but 1 . 
Buller, foz here in his Declaration there is not am Aber⸗ 
ment, that Jobn Buliver and John Buller, ate one and the ſame 
and not divers Perſong: But the exception Wag diſallow. 
foz the whole Court held, that foz as much. ag the Bl, 
bath declared that he by the name of John Buller wag fund 
and Out-lawed the ſame is an averment in Law, &c, 4 Ks 
- mounts to ſo much. Another matter was objected hay 
peateth in the Declaration that H. H. wag dead befozet 
Pages was ſued, and then the Dutlawzy Wag ertonmug and 

o the Plaintiffe is not at any miſchief, but that he may = 
verſe the Duflawzy by Erroz ; as in Conſpiracy, the Defend, 
pleads, that the Indictment upon which the Þ 

raigned is vitious and erroneous , and ſohis life f 
in jeopardy : But as to that, it was laid by the C 
the exronedus proteedinga gt the Defendant ſhall not gite ad- 
bandit to himſelf, but bekauſe the Plaintiffe was on ; 

colour and reaſon of the Outlawzy and put to his wi ff Erraz 
which cannot recomperice theloſs and damage by him ug 
by reaton of the Datlatipyatoteſatd, it is that the Þ] 


pg 


his Action; Wherefoze Wrap Con Inftce cx: flenſy 
erke en gave Judgement foz the Plaintiffe et 


CXXXVII. zucb. 27. Eliz. In te King u 


02 perſons were inditted upon the L 
3 refuſing to come to the Church, and upon rf 
of Recufancy. DUBlaWedz and now they came to 2 15 1 — 
to e 9 and and to conn 15 caves en ö 
othe tatute ; t e diſcherg 
ed: But the Court Would nor qo muten ber 
viled them to ale theit pardon n d then 
to tender their fu dme wehe did actoꝛdingiy, and it 
— theChe 2 = con 
rko 
fozmkyemſelves accoz 7 Leer büch the [aſd Statute ins 
would, wherefoze they Were diſcharged... © 
| 1 1 


Mich. 27. Eliz, ja che Kings Seat. 5 A * 


| CXXXIX. Chriſtian and Adams Ca,. 


| MN Action upon the Caſe was bzought f 
Action for Ar e SIRE —— Þ Ar ilk, f 


words, 


— fte Lord Stafford and Sir Rows 5 Robinſons 5 
land Heat Caſe. Caſe 


_— — 


is <a man is not puniſhable | the Law of the Land, no moze 


conſptre-to indicte one, but do not put it in Execu⸗ 

Za ouniſbable.but if Abtatch that Bier in wait to kill 
him. 02 vob him, — — Actionlieth foꝛ inſidiarores viarum Are 
le A But tie Opinion ot tye whole Court was, that be⸗ 

cauſe 70s ord eat Ulrevit ok the Plaintiff, it is 


l 0 1 


| | 
. + 1 1 


Mich. 27. "Elie. TntheKibgs Bench; 


ier. Lord Sado and Sit gerung woods Caſe, 


„bs Staflörd brought an action upon the Caſe ag aiuſt 
Dit Now and Heywood Kt, Exception Was taken to the 
| viz. ad reſpùndend. 25 are collo oquimm , quod 


atut inter Dominum — & Row. H. aywa rd de a{lu- 


Caſtrutn, to the laid Loꝛd St afford bp the laid Sit Rowland, 
Dtus Row landus Caltrim ilüd nen Aſlüravit, Ec, where the 


wait ſaid cum colloquilam quoddari habchatnr!'f64 t eta 
ction is ndt col loquium habitum, but the n 3 4 
i Caſtle atcoꝛding to the pꝛomiſe ma made (i ſuper colloquium præ⸗ 
dum 3 and tor that eaure the (Uizit was abated... 
(83D © 
12 0 II. ach. by. Elia. latte Kings bench 


"41h ho 136517 16:23% 1033 © | 
| the cht: It nie who is dt a con n mer 
Tn » cots, notwithbnding 5 8 er 
» | | the 
it Eliz. capi j be een eſſing of 
Sinfoinmon Inko 1 Wan 
bunt not pay colts . N 
wir. 35 Flix. In the Exchequer, ' 
cxłn. Hobihſons Caſe. 


maſon. he have ve yi actions n | Fee koz the 


Abarement 
Of Wr. 


bete Leſſee fot years, of t the YBatngz of Draytari- - 


le the phony the feed 1 term to his 


{hould kee a Widow, 
EXT over, Ebene n eee Pie bi his 


— his Crean, the ſaid William being Within age 
therefoze the adminiſtration was committed tothe wife a- 

» and ſhe * 1 e Will, and afterwards the wife 

| fark all hee de tothe a fam and died; And by 
| paſſed by this Gꝛa — e haveh tame 
TS Ld , | eu ham con⸗ 
at the time of | 48 wüten age, — 

a 
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Applethmait and Ne releys 85 
Cale. =o 


had not adimiuifired no2p2omed- the Cali, here wr, 
the wite was Sp — 3: ood ly ＋ Lene. if dm 
ring the ſatd Executozium dne wifey — 
the Lands, the wife oniy ſhak;þabe Apron of _- 
out naming her Co=SxecutozgtWhich C ſes. 
the Caſe 18.41. ), 4. Where wa recutoz * 
polleſſed of goods ot the Testate ande Stranger tab —— 
out. of his Polleſſion, to whom the other Erecutegt re 
after the Executoz out of Whole polleſlion the goods Were taken 
bzings an Action of treſpaſs againſt the Trelpaſſer, who ads 
the Neleaſe of the other Crecutoz and it was holden 2255 
foꝛ the polleſſion of the Plaintiff was alta the poſſe 
Companion the Cale Wag further, that 7 gm, an in 
pleading ſbewing that &,;Bobivſor-was) 
deviſed ro his wike, who.gzancedto William Robi 
v:ſedit to the Defendant: And the ather fide Debi het th 
ſat Thomas granted the ſaid term to. Faramour , and: 
grant they Were at Ilſue ; ik now againſt his dn 
Thomas might give in evidence; that Lhomas — 
that he had 4 any thing to grant, foz if the gift 
Wife to William Was W and _ the- he tem a 
toz, then he could not deviſe it, Thomas wag 
votd, and then Thomas could not Ly ar 4 1 ne grant 
pas: It Was alſo ſbewed, that the ſaid T omas (granted 


the came to Paramour by Indenture ; ik na againſt that Ju- 


denture he might give in evidence ne — yg 3 ut ſupra? 


and if arty ſhall be concluded 
N, 1 5 the ict ſecundum . TN 


are woꝛn 15 the t and vy Popham and — 
the Juro28 as the Parties. are bound yy 25 


Jurors where 
hound by con- 
ſe ſlion it the 


corifeſſion of the e on the Becoꝛd, and 

that William deviſed to him. virtute cujus he was The 
Queens Atozney tothat, ſaid that true it is that Thomas 
binſon Was poſſeſſed, but further (aid, that the ſaid, Tho- 
mas granted it to Paramour, and ſo the intereſt of Thomas ig 
confeſſed on both ſides, Therefore the Jury ſball not be receiv- 
ed toſay the contrary. And by Manwood Chief Baron, ifthe 


by not ; is 
Parties admit a thing by N it, the — — 


bound by it, but Where! plea 
eſedrhe Je ether — they 828 


parties where was found againſt Robinſon fon the — 


nor. 


33. Eliz. fathe Kings Bench, * rn wy 
CXLIII. Applethwait. and Nertleys Caen it 638 


Nan Action upon t Cate, 
F Defendant Kh in oe 


W=z ©” 2 — —— — 


SSS S nnd 


SESE 


Wats and King, 
Cale, 


the requeſt of the Defendant would marry his Daughter to 

tothe Plaintiffe 40 l. and ſaid he had married his Daugh- 
tr, and yet the Defendant Licet ſæpius requiſitus Would not pay 
. It was moved by Cook in ſtay of Judgement, that the De⸗ 
caration is v itious, becauſe there ig not ſet foꝛth the place and 
time, When the requeſt was made, foz the Allumplit being general 
tis by Law to be paid upon requeſt. Fenner, if the pꝛomiſe 
was expꝛeſly to be paid upon requeſt, the Declaration Was not 
good, And afterwards Judgement was given fox the jIlatntifte, 


— —— ͤ —— eo 


Hil. 30. Eli. In the Common Pleas, 


CXLIV. Wats and Kings Cafe. 


PAmuel Wats Plaintiffe in Ejectione firme againſt W. King: ups 
a ſpecial verdict it wag found that W. Wallihot was ſetſed 
Feee, and he with one Oliver Shuttleworth Octab. Mich. 3. & 4. 
bl, and Mary levied a Fine Sur Conuſans de droit, &c. to John 
oper, Who granted and rend2@ by the ſame Fine to Oliver fox 
h, the remainder to the laid W. Wallſhot, and to one Anne 
cook and the heirs of their bodies, & c. the remainder to the right 
of the ſaid W-W allſhot in Fee and that with Pzoclamation, 
iliam and Anne intermarry.have iſſue John now alive: W. Wal- 
lte 5. Phil. and Mary levy a Fine with Pꝛoclamation to 
17 Popham Eſq; to the uſe of the ſaid Edward and his heirs: 
V. Wallſnot 18 Eliz. died, Anne took hugband Rich. Stephens ànd 
in the right of the ſaid Anne entred, and by Indenture demiſ⸗ 
heſaid land to Rich. Hooſe the ather, Rich. the Son and Mary 
wife, foz the term of their lives; rendzing to the ſatd Rich. Ste⸗ 
ns and Anne his Wife; and tothe heirs of the body of the ſaid 
e, and of the right heirs of the ſame W. Walſhot. Anne died: 
if this Leaſe ſhould bind the Conuſee Wag the queſtion, foz 
g agzeed by all that the Iſſue in tail Was bound by the Fine, 
Gere, the Caſe Was onely put, but not reſolved, 


CXLV. Trin. 30, Elig. In the Common Pleas. 


le a Retovery in a wzit ot Entry ſur diſſeiſin of two Acres 
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4 of lands an Habere tacias ſeiſinam Wag awarded; rhe She⸗ 
as to one Acre returned Habere feci, and as to the other tarde. | 
u that return was ſbewed to the Court, and all the Juſtices amerce: en: 
*criam held, ahat the Sheriff ſhould be amerced, foz that re⸗ O h she. 
being coatrary and repugnant in it ſeit but /criam ſaid, it may 
Nhat the Acre of Which no ſeiſin is had was fo diſtant from the 
Yer Acre whereof the lein was had that the Sheriff in time 
2 make execution of both being lo remote the one from the 
To wich it was — that if the truth ok the Caſe 
was 
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Lees and Lord Staffords Limver and E 


Ories 
Cale. S Cale, 6 
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was ſuch, Then might the Sherriffe make erecurfon in one ac 
inthe name of both acres : and it upon a Capias ad ſatisfacieng* 
aga-nft two, the Sherriftretozne as to ane a Cepi and ag tothe 
other tarde he ſhall be amerced, koz His leveral retozng can: 
ton $and together. | 


Ali eh. 29. Eliz. Inthe Common P'eas; 


CXLVI. Lees and Lord Stafferads Cafe, 5 
Ompton made Conuſans as b»yliff to Edward Logd Seat. 
4 ford, And ſhewed that Hen. Lozd Stafford Father of the 
Yah Edward, and Uriula his Wife, Were ſeiſed of the 
Where, and let the fame koz pears to Ed. Lees the pla 6. 
beit Lees, and Eliz. Atwood upon Condition they noz 
them ſhould alien the ſaid Term noꝛ any part of the lam 
out the Leave of the Loꝛd oz his heires, Hen Lo2d Stafford, and 
Urſula died, and that the reverſion thereof diſcended ko za Led 
Stattord, and ſhewed further That the ſaid Ed. Lecs the Plain- 
tiffe had aliened; To which the jÞlainkfe in bar of the <9 
nuſans ſaid that the ſaid Edward now Loꝛd Stafford gave L. 
tent, that the ſaid Ed wa d Lecs, Robert, oz Elxabetß might 
alten, and that was Without deed; It was Conteſbed 
ſome, that this Licenſe was not of any kfozte to 9 
with the condition, becauſe it is uncertain and ful 
the disjunctſbe, and it was Keſembled to the Caſe of 11. H. 5. 
13. where a man gives a thing to J. S. oz A. B. it is yoda 
the incertainty : But all the Court Was to the Contrat 
Foz here the thing Which is given is but a Liberty, aud in 
to be reſembled to a gift oz Intereſt, and the intent of he Lon 
Stafford was that one of them might alien, but not all of them; 
and afterward Judgment Was given foz the Plantiſfe. 


Trin. 31. Eliz, In the Kings Bench. 


CXLVII. Limver and Evories Cale. 


Ymver ag adminiſtratoz of one A brought Debt again 
L Evozy, and the caſe was; F. made C. his Executoz; al 
made H anJntant his executoꝛ and died, and I. 
nozity adminiſtration Was granted to the plaintiffe 'wyo 
adminiſtratoz of C. brought an Action of debt upon a volt 
made to the firſt Teſtatoz and that Was aſſigned toz erke 


foz the plantiffe ought to bring his action as iin 
nd foz that 


SED” . Gs = A Loc C.., 


. - 


of the firſt teſtatoz vide 10, E. 4. 1. 26. H. 8. 7. a 
Caule the Judgment was reverſed, 
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Knevit and C opes 1 
Caſe. 
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Aich. 33. Elix. In the Kings Bench. 
CXLVIII. Kzevit and Copes Cale, 


Nevyt t Ejectione Grme againſt Cope ; and declared, Se, 26 6. 


whereas john, Hopkins by. his Deed bearing date the 
10 of May 32 Eliz. had tet to him a Houſe and two yard lands, 
untaining fozty Acres of Land, Meadow, and Paſture, at 
Tithingham de forecomb in the Pa of Steep, &c. and upon 
Not Gutity, the Viine Wag of 'Tithingham'de forecomb 3 Ex- 
gption was taken by Cook that the Declaration had not 
(xzainty , foz it is — ſbewed certain, ; bal iu ch Peadow⸗ 
und, and hom much Paſture is conteined in the ſaid two yard 
lands, and the Jury may find the Defendant Guilty, ed ſo 
much Land, but not to the reſidue, alſo he hath not ſhewedin 
Declaration, when the Leaſe wag made, but only ſaith, that 
yJodeotuce bearing date 20 May, &c. but doth not ew any 
key of delivery of the Jndenture, foz then is the demiſe, to 
which Crcepzion- it was ſaid by the Juſtices, that the Decla- 
tation as to that was good enough, fox it ſball be intended to 
delivered at the day of the date: Another Exception was ta⸗ 
in to the V iſne, becauſe that the Viſne opght to have 7 krom 
the Pariſh, and not from Tichipgham 11 H. 7. 28. 24. 


02cible 

Entre in the Pannoz, of B. 1 7 the Viſne Falte te as the 

Dane of 5. but ot B. Gawdy, you ſhall never habe a Viſne 

[the Patiſb, fox divers Towns May be in one Pariſh ; but 

me the Viſne is well of Tithingham,, fog it may be that it 

a Town, Cook, it is e vill Conus, from which a Viſne 
come. 


* 
IX. Trin. 28. Ez. In the Common Pleas. Rot. 1027, 


ſ"bourn teought an Ictionupon the Statute of Winche= 

r againſt the Tnhablrants. within the hundzed of 
bk - County of Eiex > it Was found by ſpectal ver- 
kt that the Plaintiffe was robbed 23 Aprilis inter horam ſe- 


&matutinam tempore nocturno & anteLucem 8 diei, 


bebarred, fog the ſaid 


asinthe Caleof Archpodl vi 
| & ante noctem in WN diurno, 
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Barkers 2 Megot and Davies 
Cale, Caſe, : 8 


n 


E ſtrepement 
in partition, 


Aſlumpfit. 


It the Court 
may reverſe 
their own 

judgement, 


Office trove, 


Conveyance 

by the Heir; 
upon Entru- 

fon, 


by the Juſſices, becauſe the ſaid Statute appoints Ward r 
be kept in the time of night a felto Aſcenſionis ugs — 
feſtum Sa ncti Michaelis, and this Robbery was done the: 2 of 
April, ſo as it was out of that time, and afterwards Judgement 
was given againſt the Plaintiff, 


Mich. 26. Elik. In the Common Pleas, 


CL. Barkers Caſe: 


lit of Partition P Barker heir of Gertrude Darqueſs of 
A Exceterg Who deviſed all her Lands to Bluor ; by which 
the third part was deſcended to the Platntiffe : and he pape 
a wit of Eſtrepement; and it was the Dpintonof the | 
that the zit ought not lobe grnnees fo2 that t 
miaht have a moze p2oper remedy upon the Statute cum dg 
. * and in a zit of Partition, no Land is ums 

Us | ' 


Trin. 29. Elia. In the Kings Bench, 


CLI. Megot and Davi-s Cale, 


Egot bzonnht an action upon the Caſe again@Brotjpbton 
and Bars upon Aſlampſit ; and it —— Nei 
Prius foz the Plaintiſte, and afterwards befoze the op in 
Bank Broughton dyed and after Judgement given Davy the 
other Defendant bzought a vozit of Erro: in the ſaid 'Courk, 
ſeil. in the Kings Bench, Judgement Was gib 
aſligned an Erro in fact. ſcil. the death of Broughton 

ing the zit, vide 2 R. 3. 21. and thig Caſe is not like to 
paſs F oꝛ Treſpaſs done by many are ſevetal Treſpalles, 

ry Aſſumplit is joynt: and it the Court upon this matter 
reverſe their own Judgement was the Queſtion; the Cl 
was not reſolved, but adjourned. 


CLII. Triz. 31. Elia. In the Common Pleas. 


| ndzed years 
| | Office, and had an Outter le 
Roy. Now the matter was moved in ehe Common Pleas 
Fenner in behalf of the Sheriffs of London 7 
Matter depended, to it was ſaid by Amderion Tyn 
ſtite, that ethe is entituled by an Office to 
tel, as to a twardibip, Kc. Þeir artp if 
on bargain und ſell, levy 
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8 rrkeys 2 Buſy. and fe —_ and 1 8 61 
Cate, 5 Caſe 


leſion Aon of the King, it is-void againſt the ing bur Halt bind 
the Vetr but where the King is 1 to e 
Auth Laſe, ſuch a Conveyance is meerly bbide c UT n 


| Hill. 31 Eliz. in the Kings Bench. 


J 
f 
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CLIII. Samuel Stxrkeys Caſe. 


Oarne replegiando by Samuel Starkey to the Sheriffes of 
London, Cho returned, that the ſaid Starkey wag, in= 
to be de mala fama-be-deceptione Domini Rey 5 erg di⸗ 


— other general words, and namely that | 
|$ a <loathier , and'thut he was a 3' Coxetre 
being found gunty, Judgement was I 5. 
and KNecoꝛder, that he —_ be dig 

„and ſhould de fined an d mpꝛiſdned fot 
inther ſaid, that he had not paid his Fine, 

nud: Cook luch return Hath not been ſeen, ar 
the Statute of Magna Charta; Wray Chi 
_— thoSheriffs wand make their ret 


ts befoze (ach a dar? J 9275 * 
Hill. * Blix. Iti the Kikgs pea. 


CLIV. Buſby and at ed. Caſe, 


2 Etro by Buſh und Milfe 1. I 
8 in the Te any 
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Hill 29. Elis. In tl Mi Plea 5 
CLV. brate and Ws Cafe. 


nd 
— jt Debt i * Obligation 
e le * „ 1S/ 
| 
50 
ire, 

| 4 1 5 made to of Ga th 


buten Arch-Deacon, 
lenrment of thar Aboy- 


— N Maifors 

Sat. . 
dame ee to the Queen: It was adjudged in this g 
55 jon has not perfozmed,, and that pate a 
thele lo Wen 4. ſothat Binglam may preſent, And aterwons 
4 e 8 rn that the OA ſbould recover 
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Hill, 26. Elis. In the Common Plans, 


CLI. — Caſe: 
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2 Dy þound d hinklt in EBS 
”y fixſt day ot 2 


.to 0 
dunc il and then h it. 
70 ed o· dE becauſe not 
ot ST ion, and? enner e tt Was not; 
ing is to be done u then he 
ech reb lt, ought to give ſuffic cn t tire 
to —— the condition: J agree, Th Where the condition 
tis abſolute. there -: if the condition be not perfozmed We — 
not be 70 by but ord of pon as i a man b 
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be behidn 2 
been 1 0 


nike 6. Ten Ne 8 gn 0 en eke 

day that the mony be told, bis Cas was 

in Queſtion, A man m be 2 a x pre A: of the Saget. of D. with 

the appurtenances to Which anal Was appendeht, and c0- 

venanted that hel — e. ould oy of all 
| n rope 
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the ©5:tgation is not forfeited. In 22 K 4. ik Leſſee foz the 
fe of aud her continues poileiſion for two oz thzee Weeks ak⸗ 
r the death of Ceirny quenſe, Where hetould not hawe mote 
ſpeedy notice of His death, he thall not be a (Treſpaſſox : 
7 1-,i1iz. ik Wa Holden in / ooions Caſe : That where he 
was bound to make a Feoffment to J. 5 and 1. B. came to 
in Weſtmiolter Hall, and tendzed to Him a wziting, and 
d him to ſeal it And Woc ton ſaid thgt he would nor, 
that the Obligation was fozteited, contrary ik he had not 
draped to ſeal it, but had ſocwedthe tame to his Council, ag 
Caſc, But the opinion of the Juſtices was that the 
ation was fozleited, Foz When he önew the laſt inſtant 
ofthe time he ought to have had his Council there ready With 
him. vide the Caſe ok Arbitrement 18. E. 4. 21. At another day 
the Caſe was argued again by Andrewes, and he ſaid that the 
Ohligation Wag not foxfeited, For he laid it is a rule in Law 
e utere tuo; ut alienum non lædas and in E. 4. A man was 
hund upon requeſt to relinquiſh amd renounce Admintſtration; 
ad there it Was holden that after the requelt he ought to have 
tabenient time to go to the Oꝛdinaty befoze it ſball de ſaid that 
had fozfeited hig Obligation: In 33. E. 3. It is ſaid that 
IS. de dound, That if A. B. infeoffe C. that then he ſhall 
to the obligee 1 1. Now if the Feoffment be made af- 
Sun-ſetting as it well may be, Pet it is ſufficient to 
habe his Obligation, it he pay the mony the next dap: And 
H. 6. an Annuity Was granted to an Infant until he was 
d to a Benefice, if a Benefice bt offered unto him be⸗ 
int he be of Cufficient age, and he refuſeth it, the Dbligatton 
[not fozfeited; If a man be bound to enfeoff and make 
and ſeifin of the Mannoz of D. to one upon requeſt; 
Wd afterwards the party is made King in Which Caſe he 
aannot take Livery, now if upon requeſt the partie refuſeth 
fit is no fozfeiture: Andit hath been holden here by you 
That if a man unlearned ſeals a deed Which ts Wzitten 
rar to the intent of the parties the lame not being read 
to him, by that he ſball not be bound foz ever; But the 
— iN the Court Was as befoze that the Obligation wag 
e 
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CLVII. Paſch. 26. Elix. In the Common Pleas, 


Joe that es and Windham ( the other Jnftices beng 
F 


abſent) were of opinion, That a Copyholder in 
who by Cuſtome may ſurrender in Fee, may make a 
der in tail, without any ſpecial Cuſtom to warrant ir, andye 
who may pꝛeſcwibe to make a Feoffment in Fee may make a 
Leaſe foz Life, and it ſhall be good, becauſe Omne majus contin: 
in ſe minus, | 


Trin. 27, Elis. Inthe Kings Bench, 


CLVIII. Trecarramand Friendſhips Cale, 


r Recarram made a Demiſe by theſe WozDds, This Inden= 
ture between Trecarram &c. of the one part and Friend- 
ſhip his wife and their Childten Lawfully begotten, at the 
Allignment of ſaid Friendihip of the other part: The Que⸗ 
ſtion was if L. the daughter which the Pugband and {Wife 
had at the time of the Leaſe made Was Party to the laid In⸗ 
denture, and ſo tooke by it: Oz if another Son of Friend. 
ſhip Which after he made his Crecutoz ſhould habe the term. 
Hamon. 30. E. 3. Ik a gift be made to Jnfants of ſuch aman, it 
is a good ame of purchaſe, and if he hath but one Jafantitis 
good to him and fo in our Caſe, Where Friendſhip, Had Iſſue a 
Daughter. at the time ot the Leaſe, that ſhe ſbould t 


otherwiſe where he had many: and the wozds viz. at the A= 


ſignment of t'ricadſhip are meer ſurpiuſage, as 20, All. Where 
a man gave twenty loads of wood in ſuch a wood, (Whereot 14 
he hath of the gift of ſuch a one,) theſe Wozds (Whereot he hath 
of the gift of ſuch a one) are lurpluſage: Cook t that 
the Daughter Who Was in eile at the time of the Demiſe ſhonld 
have the term, Foz if a man make a grant to two; aß the one 
ot them is not Capax;ʒ he who is capable ſball have the Whale. 
as a F eoffment to I. S. and the right Heir of 1. D. I. D. being a- 
live 1. S. ſhali Have the Whole. So. 411. a gift to a man and to ſu 

a wite Which he ſball have, he ſhall have the Whole andthe wife 
nothing: the wozds at the aſſignment, 8c, are votd, ko there 
is not a Perſon able to take at the time of the grant, thereloze 
he ſhall not take aftetwards; and becauſe the Baughtec is able, 
ſhe ſball. Wray Juſtice, conceived that theſe wozds at the Al⸗ 
ſigument of Fricud(hip were not void, but that he had reſerd⸗ 
ed to him liberty, to make his Son party, oz not; and becauſe 
he had not aſſigned him, that he took nothing. Aylitte if 
Lands be leaſed to me, my Wife, and William my Son, Where⸗ 
as his name is John, it is void as to the Son fox the Pilnobner; 
birt if he had ſaid Son, Without moze, it had been good — 1 
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Hon: and ſo here if he had not mentioned any aſſignment then 
Daughter ſhould have had it, but contrary by the wozds of 

the Alignment. Clench the intent of the parties is to be conſi⸗ 
d: As if J grant to pou common Within my Mannoꝛ of 
41 ſball be conſtrued to be within my Lands com⸗ 
I and not in bene and here. it (hall be intended 
Childzen which he ſhall name When the ſealing was, and if 
name others after, it ſhali be void ; as a Leaſe topou, and to 
who you ſhall take to Wife is void, foz there ought to be ſuch 


- 


t take : and the opinion of the whole Court wgs., That 
endant , who claimed by the Executoz ſbould have the 
, and not the Plquitiffe Who claimed by the Daughter ; 
deren Judgem ent was entred , that the Plaintiffe nihil 
Ham. * | | 


mir at the time of thecommencement of the Deed, Which 
the Def 


lat per 

12 
5 | Paſc. 24. EJi&. | 
5 IX. The Counteſs of Suſſex and I/orths Cale. 
n- N 4. and 5. Phil. and Mary, a pzivate Statute made, by >> = 
. I which the APannoz of Baroham was aſdrred 19 the Countelle 72." 
n. Keullex to her joyntute. 2roviſo,that it ſhould be kor the z , 
it ofSuliex to make a Leaſe, 02 Leaſes toz 21 years: The Earl. . 2. 
1s If idea leale foz 21 years, and afterwards he made another leaſe.” 
4a 21 years, within a year befoze the urſt leaſe ended. and the ſe⸗ 
„bade was to begin at the end of the firit leaſe, and if the le⸗ 
.  ndieaſe wag good, and within the intent of the Act was the 
re » Popham Attorney, that it was not. Becauſe it is to 
1 3 at a Day to came. 2. Becauſe it is made during the firſt 
th But it may be objected, that it is ſaid (eaſe oz Lefſes); 
jt I Nig not the lente of rhe Act, fox by it he might only make lea- 
en poſſeſſion, and not in fururo, and ſo he might make a 
n I Uale-foz 2: years, to begin after his death, which ſhould be a 
It. Mat pzejudice to the Counteſs, and againſt the intent ok the 
, Which was made foz her advantage: the Lozd-Treaſu=- 
5 u and W. Mildmay had a Commiſſion to make leaſes foz 2 i 

Mrs of the Lands of the Queen, becauſe the Queen ſhould 
=" un be troubled wich it: They could nor make leaſes vut in 
1 ſeſſion only by vertue of their Commiſſion ; but all others 
J(- 


hexceeded 21 years, and in Keverſion paſſed by the hands 
the Attoznep of the Queen, and not by them onely by their 
Mniſlion; 2. Becauſe he cannot make aleaſe upon a leaſe, fox 


I the ſame reaſon that he might make one future leaſe he 
Wght alſo A; bed leaſes in futuro, .and ſo matze void 


NRact: It was Marſhals Caſe upon the Statute ot 1 Eliz. 

Cleaſes fo be made by Biſbops: The Biſbop ok Canter- 

un made a leaſe oz one and 3 years and afterwards he 
| | made 


_ 
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made mother Leaſe foz 21 years to 1 begin at the the end of the 


fir" Leaſe, It was holden. that the d Leaſe wa 


8 not 
Leaſes by fi god. But in the great Caſe upon that point in the Ez, 
— 1 . Chamber. there the ſecond Leaſe Was in _ — 


25 Biſhops,&c, to begin preſently and ran with the other, 


Leaſes, 


it was adjudged a good leaſe becauſethe Lunb aß | 
ed with moze then With 2: yeares in the whole and 
been ſo done here it had been good. Wray ſald that t 
ſecond leaſe had been made two oz thee e befoze 
piration of the firſt leale then cleariy it had | but be: 
cauſe, but ane tWo oz thzee dapes, o > month beſuze hn Av ts. 
ed if it ſhould be void oz not {The pary hv of 2216" g 
Leaſes made foz one and twenty years to be pron the 


day of the date thereof, and one makes a Lea ata 


day to come, and by two of the Juſtices of: the Common 
Pleas it is good + but the two other Juſtices Held the con- 
trary. Clench Juſtice, there is no diffcrence. if it be by one 
Deed oz ſeveral Deeds, and therefoze He held, that the 
Earl had made a Leaſe foz one and twenty pearg and th 
in a year another, it is a void Leaſe, whether i 2 wy 


exceeds his A 
in V3 Af Ca Vt there had — Kg 


any Leaſe. a 8 the pov whic h gab 
perfozmed: at ar 
hay if Wag an Tx"; rgne ee y Oye! fo ban Leſſee in ® | 
n at a o tome, an Woꝛds ot Ny At re not 

be taken 02 ronfldered in \ Dearden it but the meaning 
and they ate not to be ſevered : alſo Statute | 
to be expounded by the Common Law, and ” t 4 in 
mon Law if one give Inrhy9zity to another fo 1 net 
of his Lands, he may make Leales fn 8K u bee 
Authozity ſball be taken moſt benefictaily for 
it was given, So ik one grant an — . to m 
tes of his Lands, by that general wozd, h t 
ſes foz years oz Life, oz nifts in tail, Feofnet 
Eſtates whatſoever, It one gives a Commiſſſon n fo 
to make Leaſes foz one and twenty years of his Lands, — 
make aLeaſe in Reverſion: and that Caſe Was in the Dutch 
between — ny — ek 2. It is good by ann aw: 
Fox the Statute je ch gives Ivthozity to 
que uſe, to make Leaſes, he 2 make Leaſes in 
verſion : The Statute of 27.4. 8. which wee Iuthozityk 
the Chief Officer of the Court of Surveyors to mae 
had ſtayed there he might have made Leaſes 
the ſaid Statute goes further and ayes £44 O, 92 l all wad 
make a Leaſe in RKeverſlon, vide 19. H. 8. Dyer 357. the 
of 32 Hl. 8. e rde bo of the Lan ndgof 
thei ms by the general Words ofthe aid Sie bern 
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make Leaſes in Neverllon. But the ſtatute goes further Pꝛo⸗ 
yiſo, that there ſhall not be any fozmer Leaſe in being above 
21 years befoze the makeing of the, ſaid Leaſes, In all 
Caſes of Statutes Which are with Pꝛzoviſoes the Law up- 
on them shall be taken generelly, if not in ſuch particulars 
which are reſtrained by the Pꝛoviſo as here, the ÞP2oviſo 
$ to the Ancient Rent to be reſerved, that the Counteſs 
have remedy againſt the Leaſes foz the ſaid ment 8c, 
therefoze it is at large in all other points but in theſe: As 
Jt the Wife be within age, and ſhe and her usband joyy in 
aleaſe., yet this Leaſe is good by the Statute of 32. H. 8. be⸗ 
cauſe the Law is general, and Doth not reſtrain theſe Jm- 
tions expzefly ;' So a Feoffment in Fee With Warranty 
that he thall nor Uouch; yet that is areſtraint as 
t9 the Uoucher only, and he is at large to Rebutt, oz have war 
rantia Chartæ: A Leaſe foz life, Pzoviſo he ſhall not do vo⸗ 
ltary Waſt, he is at large to do other Waſt, but otherwiſe 
it were if there Were no P2oviſo; Therefoze a Pꝛoviſo 
takes the Wozds pꝛecedent to be expounded moze Lib:rally, 
wozds of the Statute of 33. H. 8, Cap. 39. of Survey= 
n which gives authority to the chtef officer to devile ſer, oz Let 
(21 he might have made a Leaſe foz 21 ears in Rever⸗ 
— the Pꝛoviſo had no: been. But the Words of the Act 
oz 


our Caſe are demiſe, demiſes, therefoze ſball be taken mo 
ly: 3. As to the intent of the Act, this Leaſe is within 

do the intent is to be Collected out of the Wozds, and 
hall not be drawn to np pzivate intent againſt the wozds 
ſbould be done here, Foz by ſuch expoſition the Eaxl, 
heirs e xecutoꝛs &c ſhould be pzejndiced, and the Con as 
-ſhould be benefited : allo Remedy is given to the Cous⸗ 
by this act againſt ſuch Leſlees that ſbe ſbould have the 
mt, by Debt, oz. diſtreſs as if ſhe had been party oz 
, therefoze it is realon via verſa, that they have re- 
againſt her foz their Leaſes, alſo he ſaid that the 
We remedy ſhould be kfoz them as againſt the Ca bone 
Mik he had lived therefoze they ſball Have remedy Again 
who might have had it againſt the Earl in his life, 
the Statute is to be expounded accozding to the wozds 
ere ſuch expoſition is not rigozous noz2 miſchievous. Aiſo 
ate lawes are to be expounded by the letter and Strictly as 
diced of the party as 14 E. 4. 1. Br. Parliaments ©, &, Par⸗ 
lar att Was made that the Cbancellor; calling to him 
t-of the Juſttces'. might award a Subpens between A. 
h B. and end the matter between them; there, by, att 
* but Cictleton he ſball not award a Suppcna 
Neal, but a Sobpena making mention of the get, ſoz he 
* the particular Act firictly, AN: GRIER, * 
*the common p2ofit ſball be conſtrued largely, fo a 
2 tatute 
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Statute ſhaltnot be confirnedlargeiy by Equity to the ober 
thzow of an Eſtate; as the Dtatute Which gives that jt a 
woman conſent to a Zaviſber, that the next heir ſpall enter 
if the Daughter entreth aud after ward a Son is ban: he 
ſball not put out the Daughter, becauſe the Statute hy} 

be D2awn to a private intent to the overthzow of an Egare 
veſted veloze lawfully in the Daughter: Thereloze nei⸗ 
ther in our Caſe the Act ſhall not be D2aWa to a private 
ſenſe fox the benefit of the Counteſs to overthzoly theLeaſe 
foz years : and it is not like to the Cale whieh bath been 
put; Ik he make a Leaſe fo2 twenty pears, aud fog other 
twenty years, the ſame is not good by the det, which 
Cale J agree, foz that is a Leate foz fozty pears. Egec- 
ron Solicitoz contrary, 1. As ts the wozd demiſe+from-dif- 
miſſion, the ſame is nothing elſe bur a letting ot the Land, 
So Leaſe is from (Laier) a French wozd, and ſuch a. de- 
mile at a dap to come is an Jntereſt of a Leaſe, and not a 
Leaſe it ſeife, foz. he hath not left the Land; as if Jay J 
let you my Land foz. 21 pears : When ſhall you habempLande 
ſball pou have my Land at a day to come og 
It J {ei vou Land and Covenant chat it is diſch 
other Intumbrances than Leaſes foz : pears andchere is 
leaſe to vegin afterwards foz 2+ years, J habe weben 
Covenant. Jf Jam bound to make you a leaſe og en 
and J ſay to vou, J make a leaſe to you to begin 200 
alter, J have forfeited my Dbligation, Ik the p of 
Mannoꝛ be that Dominus ho tmpore map make Leaſes 1 
years, may he make aleaſe to begin 20 pears after 
not, Tf there be not a ſpecial Cuſtome to make it good. 

J give authozity to my Steward to matze leaſes ofmpL 

foz 27. years, he cannot make a leaſe to begin a 10 peat 
hereafter : As to the caſe of the Dutchp, there the Condition 
is that he ſball make Leaſes accoꝛding to his tron, there- 
foze there he may make ſuch Leaſes as he pleaſeth : A6 
cop ute of Rich, 2. With enables Ceſtuy que uſe It 

lie td our act oz ſtatute, Foz that is that Feoffments « 
ſtates & c. therefoze he may make ſuch Leaſes without doubt, 
Ik J deviſethat my epecutoz ſhall make Leaſes of my Lands 
foz 21. years, he cannot mate a Leaſe: fog to conunetice"0o, 
years attey. and if they do not make them Within C 
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zummoncas ad Warrantizandum iſſued and then came the deman⸗ 
dant, and would have averred that the Uouchee is dead, the 
Cenant laid hee ought to aver the ſame upon the voucher to 
warcanty, aud that now he had ſurceaſed his tune to take ad⸗ 
age of the time; and the Demendant Cid That the ſtatute 
didhot binde Him to that noz preſcetbed any time but lektthe 
ſame generatip, pet by th? Court it Was awarded that he 
ſhould have the Averment the time of the Uoucher oz not at all. 
the ſtatute ok 1. H. 5. Cap. 20. If a woman who hath 
a jopncure foz life oz in tail, and ſaffers a Common Recovery 
aco2ding ko the ſtatute of tr, Þ, 7. Cap. 20 And afterwards 
e Jſlue in tail, releaſeth all His right by Fine and dieth, 
Iſſue map enter, Fox the aſſent ought to ve by Mouch⸗ 
&.in the lane action and the like, oz if there be a mean 
ue between the Recovery and the aſſent, then any aſſent 
er is 129898 to ꝛhs purpoſe, Foz the Recovery being once 
by the -fiatuce it rannot»be made good by affent after- 
wards vide Dr. & Student 34. and pet the Statute ſaith Provi⸗ 
hat the act (ball not extend to any ſuch Recovery Diſcon- 
ance Sc. itte next heir be allenting to the ſame Recovery &c. 
has the ſame allent oz agreement is of Necoꝛd oꝛ enrolled; and 
not tar, If the afſent ought to be at one time oz at d. 
er. „But to come to Leaſes upon ſtatutes, Befoze the 
fut ok 2. Er 6. Cap. 8. It Leaſes were not found vy Offi- 
[they (bould be ouſked and put to their Traverſe. But 
| Caſe That after that ature a leaſe to begin at a day to 
We is not tound by office ſbali it be aided by that ſtature ; 
Truly, and ſo it is holdcn in the Court of ds at this 
And the Lozd Chief Juſtice of England fd Held in hig 
mg at Lincolnes lun: The ſtatute of . Eliz. of Leaſes 
made by Biſhops is that Leaſes other then foz 21. 
bs from the tune that they begin that ig, When they take 
Res a deed and when they take effect not to be executed; fox 
ey might makeinfiniteLeaſes; Quære the further part of E- 
due argument in this Caſe and vide in Cooks i. part ot his Re⸗ 
Where this Caſe is tepoꝛted tobe adjudged ; that the leale 
. in Reber lion by the Earle. was a void Leaſe; 
| J ; | Mich. 297Eli&.\In the Common Pleas, 
brought upon an Eſcape in L. the defendant fad 
hachefufkered him to eſcapein C. by the Commandment 
pantie INE hc eſcaped in U. It Was hold⸗ 
ee no plea. in an Actien upon a falle impriſonment 
v.98 map zuſtiſle, That he Was ſberiff ok C. and took hin 
we al n weit without that that he tmpꝛiſoned him in L. 
Zuluice ane. brigs an action upon an eſcape in L. and 
p he never was in L. after the eſcape, in an action he ſhi 
kecobetr 
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recover 2 Periam and Rhodes, Where the matter of Juftifica 
tion is tied to a place, there the place is traverſable, And 
Rhodes ſatd, there wag a Caſe adjudged, in an Action, by Ua. 
vage, againſt the Dayoz of Lyon, where the Defendant jutiged 
ag a ſpectal Juſtice Wirtin the Town. and traverſed the glare 
alledged by the Plaintiffe, 


| * 
Mich, 29. and 30. Elix. In the Kings Bench. 


CLXI. Scot and Scots Cale. 


Eorge Scot the Elder ſued a Replevin agatnſt George Scot 


Common Re- the Younger: The Caſe was this, one George Scot 20, f 


: Covery, 

2/30, 128 

Fol am 295 * 
G 75 


Conditions. 


uſe of his laſt Ul, and 25. H. S. by hisTUill declared, that 
willed, that the Kecovero2s make a good and favourable Le 
to Hugh Scot His Pounge Bzother, and 23. H. 8. they maky 
a Leaſe to Hugh Scot fog ninety nine years, reſerving 11.58.86; 
rent payable at the Annunciatienand Michaelmas by equaliporti: 
ons, and that tothe Kecoverozs their Heirs and Aigen dan 
furye: it Was covenanted that after the death of the erobern 
the rent ſhould be paid to Ceſtuy que uſe, and his Hees andAl 
ſigns, any thing in the Indenture to the contr Mtyithtand: 
ing, 2 hat if the Leſſee make his Heir male his Age 
the that then he pay the rent to the Recoveroz#thet 
Heirs and Aſſigns, and he did not pay the reyt to the Veits of 
Ceſtuy que uſe, and thereupou Was aDiſtreſs and'aRiplevin; 
Drew argued foz the I luintiſte: and firſt he ſpake to the perf 
mance of the Condition; and when a Condition is created, | 
Law ſapes it (ball be taken favourable foz him who ig to'pti 
fozm it. as H. 7. One is to make*A4pp4opziation-of fuch' 
Church, and he grants a rent out of if, and then makes the az 
p20p2iation , it wag holden that he had perfoꝛmed the-condift 
on. So 27 H. 8. a Leaſe upon condition to ſcowze the ditches 
if he once doth it, it is ſufficient, and he cited another Cate o 
of 37 H. 6. As to the creating of a condition, there are ſoil 
wozds. which are conditional of themſelveg. As in Lit 1 
quod, 1 conditione : Ad effectum 38. H. 6. 34. in Caſe gi thi 
King : In ſome caſe (Pro) makes a condittoy ,-in ſome Gals 
not. Proviſo alſo ſometimes makes a condition, ſomethnes! 
is taken foz the enlargement of an Eſtate 45. E. 3. 8/ One had 


the ward of Land and ol the Body, and granted the ſails: 
W. P. hig Servant Pro bono ſervitio, and he def from ö 
ſervice, the other may enter ſerv, and 1nd thereto!” 
(Pro) makes a condition 41 Eliz. One granted an Anu 
another pro concilio inpendendo. If he doti not givec Ky, 
N. Rte Tos be harh woiheney tn) mpet yur 
counſel, and therefoze it is a condition: But in fo! 1 4 


8. being tenant in tail of certain lands ſuffered a Recovery to th 
Leal 
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70 doth not make a Condition, ag if = Yds peo bon: of Quiz 


ptores terrarum, One makega Feo 
a er Tra ed ty Ing 5 
E 4.21 e are e e — 2. Ann 
n Tyryes, it is not a Condition, 85 
Colthirlt is a conditton, in ſome other Cate g no conditis o- 
dom dur Cale doth not make a Condition 7. H. G. 44. man made 
feoltment with warranty. Proviſo ſemper, that he ſhould not 
ich him noz his heirs; Soda grant of e that 
pl hall not His perſon : theſe are not 8 but foze- 
3 9, H. 6. aLeaſe was made without impeachment Proyi- 
t he would not do E maſt, this Froyiſo, went 
IAC ant , _— 4 97 ore wing of the eſtate. So 
[oe granted a , Froviſo that d (ball not ex⸗ 
d to a wood 4 n the Mannoz, the ſame is not a Conditi⸗ 
it a fozepziſe. oz exception 35. H. 8. Br. Conditions 195. 
5 1 Law That Proviſh ſemper, put on the part of the 
ee; upon th e words, of the Habendum, makes a condition, 
| | Contrary ofa Proviſo on the part of the Leſſo;; As it is 
n ted after the Habendum * After the 1 that 
Mie E ſcour the ditches Proviſo that the Leſſee carry 
| v an to ſuch a place oz field, ar tn not . 
| 
| 


ds an 


felt the Leaſe foz not doing ok it. 4 
put immediately upon the e e hi 

9 th e the Re3dendurn : 27. ap" rb 

is lekt 12 * Fi e. e of one 

1; Where the Biſhop of York made a leaſe foz her re= 

g Kent to him and his Surceſſozs, Proviſo, that during 

une of every waren the Rent ſhould be patd to the 

and . Ti) K, and it Was not 1 to them 

je death of the Biſbop during the v 1 It was 

n to be no Condition, but a limitation, Allo It the Pro- 

e (ball be a Condition then it is a fabourable icaſe accoꝛd⸗ 

oth wul, foz a conditional Leaſe is not a favgurable Leafe. 

dint, Ifit be a Condition; Yet the Plaintiffe ought to re⸗ 

the Bent foz which the demand ſhall be, wher? the en- 

only rhe moiety of an annual Kent and He demands 

bole, therefoze his demany is not good; kon if a Feoff= 

b i pleaded made by one and the deed is lbewed, by which 

that it was made by many, although he was one 

| , Pet it is not good, noz warranted by it. Aiſo the con⸗ 

Ii ich th make doth deſtroy the who e, fox tis, & quia 

| Freda as not payed, «c. (Whith was that - the 

ye whole year, {cil. x11. 6 s. 8 d. and that le, foz if 

was patd, he had no cauſe to enter; but by their con- 

kalrwa OR pang, yet they might enter, and 

we the puder is not good, Cook contrary, foz the, 

he laid, it is a condition, * this ag a Gene 


— — 


Proviſo Con- 
dition. 


4 | N, 
. 
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FScot and 9 
Caſe. 


all-Rire, That where a Proviſo is parrxiok the 17 19 8 
containes Covenant , oz abzfdgeth parccl.of the Covenant, 
that it doth not make a condition, but ay epreptiot, Lite. 
2 re 77. Proviſo that he walt not ö 
| wage i ve vetaule it Ai 
nt, and C e | A Pre 
, that he thalt not A Aer fo 5 which ct | the 
feſt mpenchmen of Wai, So a 12 rn for ha tran: 
ty! Provilo' that he ſball'not vouch, 155 I 
of the warranty; tozby warranty, he louth, 
02 have Warrantia Chittz : therekoze there 2 — it vt parce 
of the ſentence Whey contaſnes Covenant it is not Condi 
tion: and that difference was holden and agreed in ef It 
Mountjoy es Caſe. But in dur Caſe nee is not a a qt fall. At 
on of the kentente 02 covenant contained in the ſent 5 1 Up At: 
ticipant at all with the ſentence, but ir ſtands fb 7 15 
there was a full ſentence befoze, and therefoze it iz 
of it. Alſo it varies from the ſentence pꝛetedent 1 
ſon who * par the — — and 1 "hom it th: il 
and therekoze 
and it is not 


He ſhall not 
kence: ; 


5 


Dean 


1. kh 


O23 by way of remit. Pet thereit is a 1 9 5 
is one Cozpozation, F oz the Dean and Chapter * 
Cozpozation to Whom. it wag reſerved befoze; Foz it was 
Reſerved. befoze to the Biſhop and his ſucceſſ0zs, But 15-aud 
16, Eliz. Andrewes and Cro elle Cate; Where 1 unt 
fold a Mannoz to Andrewes, aud his, heirs re. t Cob: 
nanted to uur a Common Recovery foz the b 

thereof, and afterwards there was a Froviſo ! 57. 
wayes, That Andrewes, regrant the advowſon 'W 
appenyent to the Daunnoz to Blunt foz his life; ant 

there it andes ſubſtantive by it ſelf, therefore, it Wi 
to be a Condition; and yet truly it was not the megnug ths 
foz not granting of a pelting Advowſog , kat d 2 
fozmez eſtate of theYannoz being of great value bolt att 
ed;yet notWithſtanding,it vas date DES com band kt jt 5 
allo the opinion of 25 35. H. 8. is controwled ; that Vhi f 


nn 


The Lord Mountjoyer 
an Barkers Caſe, 8 


io the Opinion of Br. 25. H. 8, ts controwied ; that where a 
* iſo ig jumbled amongſt Covenants, that it doth not make 
Condition; proviſo never makes a Covenant. therefoze either 
the Sentence ſþalt be void, oz it ſhall be a Condition. As if a 
leaſe foz years be made, Proviſo, that the Leſſee koꝛ years Do 
got commit TUaſt, it is no covenant, pe ſaid ag tothe ſecond 
jou that the ſame was adjudged. between Andrews and 
mwel; where arent Wag payable every halfe year, and there 
here the Whole rent was demanded, and it Was good fot 
not to pay the one motety ; and he is at his peril t to paß 
tone moiety; and he who denies the whole denies every part 
ane, dicitur de toto dicitus de partibus. It Was ad- 
ed, 


Hill. 29. Eliz. In the Common Pleas. 
CLXII. The Lord Aiountjeyes and Barkers Caſe. 


Ran Ejectione firme, upon a ſpecial verdict the Cate was this. 
104 Edward 6. grinted the Mannoz and Yundzedof I re- 
wgton in Fee rendz rent, to hold of theYannoz of EaltGreen- 
ch in Socage, reddendo annuatim 136 l. Queen Mary reciting 
alen Gant in the firſt year of her reign, granted the Rent an 
p aud theDannozs of Cauford,D.S.tt etiam Manerium noſtrũ, 


1 ndredum de Tremington (although ſhe had not the 9 annoꝛ) 
ithe Parqueſs of Exceter; after Which the Marchionels be⸗ 
F ſet D of the Mannoz of Cautford Holden in Capite, and of 
Lands 4, and 5. api and pi peoiedthe Yannozs of 


Mord. D. 8 (and whereas ſbe had nothing in the Manno: 
9398 but the rent and fealty out of it; ſhe viſed 
with the others to the Lozd'Moitntjoy : and alfo ſhe 
ied divers- Legacies and Annuities to her Servants 
ld athers, And deviſed by the lame will, that they ſwould h « 
biede the Mannoꝛ of Tremington and the Hamn 0:8 of D. 
0 18 D. S. Were not M aznnoꝛzs but Farmes. Aub one Barker 
ound Deir to the Deviloz, who claimed to have the third | 
a t: the firſt queſtion was, if the rent and fealty here holden in 
palled by the name of the Bannoz.oznot ; and it they pal⸗ 
er quantity paſſed, Walmſley, they do not pals by that 
; foz thig tent, nec in rei veritate, nec in reputatioge wag. 
e "maze, by Di whe gut ; bes 
e Which are very Yannozs, by 1 
| r intent was not to paſgit, unle of 78 bz, as 
0 other, which lente is allo fo2tiffed, that they ſhall be Tevied, 
hat. WH Marcell . by EY conc aug 
gle £ @ ould be Wap en elle Dealers maß 
n Law 2 


The Lord 1onntjoyes 
and #arkers Caſe, - 8 


the Rent ſbould paſs then the Paunaz of Cauford ſbould not 
paſs, which was her expzels TUM to pars: as 16 Elz. Die 990 
Uhere a man devileth his Lands to one and his Heirs Males, 
and if he die Without Meir ot his Body. dc. Pere he ſhalt nor 
hav? tail general, to the Pcirs of his bodp, but to the Heirg males 
of his Body oz that Was the expꝛets limitation, andthe other 
after, but tinplication, So 1 E132. Pier 323 in Chapmans Cale: 
Bult our Caſe is bettet foz that there are uot woꝛds ſufficient tg 
warrant any implication foꝛ »<c in verirate,noz in common ſpeech 
was it ever taken fo; a Yann92, 17 H. 6. 2. 22H 6.39. Green 
Acre may paſs by the name of a Manne aithoagh it be bm an 
Acre of Land, becauſe it is kyow! bY ſuch naine 2 zn 27 H.8, A 
man having ſuffcreda commonRecovery to h's uſe Willedthathig 
Feoftees ſhouid (ell &c. So in Ciiapmans Cale; Aman in his Wil 
limited a Remainder tohis Familp there it is tagen, the ſame ig 
a Bema inder tothoſe Which are his next of blood, ſo 41 E. 3. 4 
man deviſerh Land to A. his Daughter, in tructh ſhe being 
a Baſtard ſbe {hall have it becauſe ſhe is knodon by the name of 
Daughter. So if there be Gꝛandkather, father, and ſon, the fa- 
ther dieth, and the ſon giwes Lands to his father and his Heirs, 
the Gzandfather ſball have it, for that the (on lo talled him, 19 
H. 8. Lands are deviſed to the right heirs of J. S who is attain 
ed, Having Jllue a ſon, the ſon (ball not have the Land, 
wozd (Hetr) intends one who may inherit but he cannot, 
2 Man attainted cannot have an heit: And that ts a ſtro 
Cale than dur Caſe, in which there is not any affinity with a 
Mannoz, fox it is but a ſum in grofs, but if it had been an Jett 
of Land, peradventure it ſbould hade paſſed, but bei 1 4 
Common, Cſiovers, oz other pzofits, they cannot paſs * 0 
Have not any reſemblance to the Mannoz but peradventure a 
man having a Pannoꝛ parcel in Demeaſne, and parcel in ſerbi⸗ 
ces if he alieneth his Bemeaſnes and afterwards diviſefh his 
Mannoz, the ſervices will paſs : Gave dy, all the diffcnlty of t 
ae is this: Jtbythe Deviſe, the Rent aut of Tremington ſhall 
paſs, fo if not then the third part thereof comethto Barker | 
conceive clearly, That the Kent ſbailpaſs, foz Wills (yall have 
 afavourable conftruction accozdingto the intent ofthe Deviſoz, ' 
and no part thereof ſhgil be void, it by any means it may be made 
good ; fox intent then apprareth. that fomething ſbould paſs out 
of the Pannoz of Tremington, fog other wile a clauſe in her will. 
ſhould be frivolous, Foz it is pzeciſely found by the u: 
ry, that neither at the time of the Till noz at the time of 
her death ſhe had nothing of the ſaid Pannoz of Treming: 
ton, but the ſaid Rent of one hundzed thirty and fix pounds, 
Allo it may be taken, that ſbe who deviſed was ignozant of 


SSF D S U ˙ ˙ ˙²˙ 


the L1w , and conceived that it was a Mannoz when 
ſbe had Kents and Services out thereof , notwithſtanding” 
that thoſe. who are learned in the Law know, Wo 


- 
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The Lord Monntjoyes 8 
and Har ler Caſe. 


not could not paſs without there Was two @uitozs at the 
eat 21 K. 2. Deviſe 27. Lands are deviſed to one foz Life, the 
remainder Eccleſiz Sancti Andreæ in Holborn, there it is hol- 
den in an Ex gravi Quærela, that the Parſon ſbould recover , 
foz otherwiſe the Deviſe ſbould be void, if the Parſon ſbould 
not have the Lands: and in Mills, ſhall ſubſerve and give 
place to the intenr of the Party; and therefoze if a man de- 
viſeth,- that his Lands (ball be ſold foz the payment of his 
debts, hts Exetutozs ſhall ſell them, and to that intent the 
naming of them Crecutozs is ſufficient ; Plow. Com. 813. in 
Weldens Caſe it is vouched to be adjudged; that if one af- 
ter. the Statute of 27 H.. 8. deviſeth that his Feoffees ſball 
br ſetzed to the ule of A. in Fee, that it was a good Debifſe 
of the Lands to A and yet then he had not, noz could have 
any Feoffces, &c. But the party Was ignozant of the Sta- 
tute, and his intent to paſs the Land Was apparent, in that 
Caſe, the wozds Were as much impertinent to the matter as 
in our Caſe, foz there he had not any -Feoffees, as here 
ſhe hath not any Manno: Br. recites that in 38 H. 8. It 
was holden by Baldwin, Shelly, and Morgan, that if a man 
who had Feoffees to His uſe Would, after the Statute of 
7. H. 8. That his Feoffees ſhould make un Eſtate to J. S. 
that the Land ſbould paſs to J. S. 26 H. 8. Feoffments and Fairs 
2, Land cannot paſs by the Deed of an Youſe, foz it can- 
dt be parcel of an Youſe ; but an Acre of Land map be gi⸗ 
im by the name of a Carve, and a Carve of Land by the 
ume of a Yannoz :-and pet a Carve can be no moze a Pan⸗ 
td}, than this Bent: pea Bents andServices moze reſemble 
annoꝛ, than a Carve of Land. It cannot be intended that 
Will Was here to paſs the Manno it ſelt, which wag not 
u her but in another. Allo ſbe-by four years befoze ad the 
and rherefoꝛe it wall beintended that it Mas her mean⸗ 
topaſs the ſame; which ſbe herſelf receſved, and no other 
ing : and although in the Deviſethe Kent be ſpecially na- 
and the Mannoꝛ alſo; yet the ſame ſball not alter the 
Uſe; fo if a man gzant the Reverſion-upon an Eſtate foz 
life, and by the ſaid Deed grants the Land, and the Tenant 
mung, and the Gzanitee deviſeth-allhis Land, the Rever⸗ 
Wn {hall paſs without all queſtion, It a man grant the ad⸗ 
of D. and in the ſame Deed, the Church and Recto= 
D. and the Gzantee deviſeth the KRectozy of D. the 
ſon ſhall paſs: In Adams Caſe Plow. Com, 195, A 
un leaſeth his Capital r ig ent; there 
Queſtion is, if the Reverſion oz Bent shall palg; It 
lis adjudged, That all which he had paſſed, A to thas 
it it cannot be levied- out of the Kent, koz that no pl; 
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of Diſtrets; J ſay, that ſbe did not know whether et 
tieſſer rent might be paid out of agreater Bent and 1 H. 4. Mul- 
V2 | 


ture 


The L ord Moyntjoyes 7 
and barkers Caſe. $ 
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ture was granted reſerving tent, and the Sant wag good. 
The-ivozds of. the Will are, ali Which Bannozs, Lands, any 
Teniements-&c. ſbe deviſed to the Lozd Mount joy, andtheſe 
Words expound her meaning: foz although the word (Rent) 
be not Within the Wozd (Mannor) yet the woꝛd Lands, and Te⸗ 
nements do compzehend it, and wozds ſubſequent. in willig 
may £pp2e(s the pzemilles:. as 16. Eliz. Dycr. 333. Chapman 
ſeiſed in Fee of two Houſes; Having thzee Bꝛotherg, deviſed 
the 5ouſe in which A. inhabited to his thzee bzetheren; and A. 
to dwell there, and they not to raiſe the Kent; and deviſed 
tho houſe in which B. his brother dwelt to him, and that he pay to 
C. his brother 3), foz to find him at School. and other wie to 

remain to the houſe, Proviſo, that the houſes ſhall not be 
ſold,'but ſhall go to the next of the name and blood which 
are male, and dyed : B. his mother dyed without Jie, the 
eldeſt of the two middle bzothers entre d, and had Iſſue a Son 
and died. It was a Queſtion If the Sonoz the middie Bꝛo⸗ 


ther ſhould habe the Youſe : and it was holden, that the Son 


of the eldeſt ſhouldhave it in tail, Which expoſition wag by reas 
ſon ok the Wozds in the Proviſo, that it ſbould not be 

and that it ſbould goe to theVeirs males. Shuttleworth; The 
Kent ſhall not paſs by the deviſe, Foz the conflenction of a 
Will onght to be accozding to the Words oz to 


not by a 


— nds to me, 
Sto puts them foz the word (other 
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0 Spring and Lawſons 4 
_ Cafe, 


Land, and 32. E. 3. by grant of totam terram:Which A. held 
—. Reverſton (hall paſs. Afterwards in Mich. Tetm, 
the Plaintiffe diſcontinued his Action, ' And Periam told me 
2 at his Houſe, that the opinton of the Court was againſt 

Plaintiſte, and if it had noͤt been diſcontinued; they Would 
Wen judgement accozdingly : now this was the intent 
the Lozd*Mountjoy t the Marchtoneſs had deviſed all her 
lands, and had not left anything to her Heir, foz which Caſe 
ht Heir of the Barchionels entred into the third part of the 
4 of Cautord (of which the leaſe upon which the S jectione 
me Wag brought, Was made by the Lozd Mountjoy to inſley) 
nd into the third part of the reſidne of the Whole land; now his 
maning was, that it the Kent was not well paſſed by the name 
if the Pannoꝛ, then the ſame deſcended to the heir, which was 
uſficient foꝛ him: foz the ſpecial verdict found alſo, that the rent 

us the third part of the value of the whole Land of the Bar= 

ws: So that thereupon it may be collected, that if a man hath 


n Mannoꝛg. ſome of them holden in Capite, and of equal 

Lend bedebiteth two ol them, andſuffereth the third to di 
that the Deviſe is good fox every partot᷑ the two | 
A Heir ſball not habe the third part of each Manno. 


Paſeb. 28. Elis. In the Common Peas. 
CLXIII. -Spring and Lanſots Caſe. 


(JÞ recovered in an E jectione firme, and aftetwards the De⸗ 
/ fendant made a new Leaſe fot years; and he wha recove- 
Wouſted him, and he bxought an Ejertione firme? andthe other 
medrhe fozmerrecovery, It was holden a bar by ali 
uſtices, but W indhat and Periam, and by them the ſame is 
Utdppel foz the concluſion ſball be judgement if action, and 
Judgement ik he ſhall be ancwered : and although that it be 
Kion perſonal, and in the nature of a-Treſpaſs, yet the 
ment is quod habet poſſeſſionem termĩ ni ſui, during Which 


* 425 fo fozceit is uot reaſon that he ſhould 
Ard by htm againſt whom he recovered. ' fox ſo ſuits (both 
nite, and by Rhodes an Entry pendeut the Whit: ſhall a⸗ 


Cxxiv. Hill. 29. Elis. In the Kings Bench. 


\NAction of Cobenant was bꝛought again one-who. had 
been his Appꝛentice The Defendant pleaded: that he 
thin age the Plaitififfe maintained his Action; by the 

we of London, Whete ane by Covenant may bind him⸗ 

'Mhin Age: Exception was-raken to it; that that was a 
ure: fox 18 R. rr his 
uar⸗ 


—_ 2 * 


Savage and Knights 2 Grindal Biſhop of Torks 
Cafe, 3 Caſe 8 


* 


Guardian in Socage, who pleaded that the Plaintiff wag 

in age. The Plaintiff did maintain His Declaration, 

by the Cuſtome of ſuch a place an Intant of -8, y 

bzing acrount againſt his Guardian in Socage, 

there holden to be no departure. Wray Chief Ji 

ot opinion that it was no departure, Foz he laid, 

frivotous, to ſbew the Whole matter in his Declaration 
Chat he was an Intant, and that by the Cuſtome hegight 
make a Covenant Which ſbould bind him. But Quere of the 
matter and of his opinion foꝛ that many Learned Lawpers 
doubted much of it: and vide the Cale in 19. R. 2, of the 
Guardian in Socage. 


Aich. ag & 30 Eliz. In the Kings Benck, 
CLXV. Savige and Knights Cale, 


Rroz was bzought. upon a Judgement given in Leiceſter 
Lin Debt; Lanfeild aſſigned Trroz becauſe is that ſuit there 
Was not any Plaint, fqz in all inferioz Courts, the Plaint 
is as the '©zt at the Common Law, and it 

no pꝛoceſs can illue fozth, and hercupon this Nc cozd nothing is 
entred; but only that the Defendant Summonitus fuit, &c. and 
becauſe the firſt entry to be A. B. Queritur verſus C. Clench, 
a Plaint ought to be befoze any pzoceſs tſſueth; andthe Sum: 
mons which is entred here is not a plaint, and foz that Caule 
the Judgment Was - reverſed : It was ſaid, That after 
the Defendant appeared, aplaint was entred; But it wag ans 
Cwered, that that did not help the matter, foz there _ 
to be a paint out of which pzoceſs ſball iNue, as in the 4 
veraigne Courts out of the Driginal Waits, 


28. Eliz. Iu the Common Peas, 


| CLXVI. Grindal Biſhop of Yorks Cale. 


Rindal Archbiſbop of York, made a Laeſe foz one andiwm» 
Ity years. another Leaſe fox yearg of the ſame Land brug 
being, not expired by four years.and dyed ; and in time or vas 
tion, the Dean and Chapter confirmed it, Clench: It ig 4.6 
confirmation 5: A Biſbop makes a Leaſe foz years teſerbing 
ancient rent, but where it was payable at four Feaſts ok the e 
tt is now reler ved payable once in the pear, the ſame is wi 
the Letter of the Statute, but not Within the 9 OF 
La, if the rent befoze, Was uſually reſerved to be. pay 


| 


the Land now it ts reſerved to be paid at any far remote prog 
And he laid that althongh his Leaſe wagin poſleſſiom der 
take effect; bekoze the four years of the fozmer Leale Keeper nt 


— 


Hoo and Hoes 5 Clinton and > 
Cafe, Bridges Caſe. 3 


cqnnot be ſaid an eſtate within the Statute of 1 Eliz whereby 
my eſtate may paſs betoze the commencement of it; foz he co 
hom it Was made, Had but a right to have the Land: and he 
could not ſurrender : And He held that the ſecond Leſſee ſbould 
the rent, as Well by the contract as by the eſtoppe!, Periam 
at the Common Law a Biſhop, With the confirmation of the 
Dean and Chapter, might have made a Feoffment, gift in tail, 
da Leaſe (02 any term of pears; and he ſpake much? what 
1 be ſaid the Poſſeſſions of a Biſpop: and therefoze, if a 
op diſſciſeth another of certain Lands; and makes a Leaſe 
eco! under the Seal of his Biſbopwpick, Jt ſball benow his 
al. and it ſhall be his elertton in what capacity he will take, 
md then this Land is to be reputed parcel ot the Poſſeſſion of 


Mich. 29 Eliz. In the Common Pleas. 


4 


w CLXVII, Hoo and Hoes Caſe. 


Ohn Hoo bzought a CUzit of Jntrufion againſt Richard Hoo, 
depending which TUzit, the Demandant pꝛayed Eltrepe⸗ 
nent, and had it, and declared upon it, ſcil. That the Tenant 
iter the Pꝛohibition ad fait vaſtum eſtrepementum, in proſter- 
do, & c. To Which the Tenant pleaded, not guilty: But t 
was not allowed by the Court, foz there is no due in this 
z but he ought to plead Quod non fecit vaſtum, &c. after 
Nohibitton. | : 


29.Eliz.In the Common PI-as. 


BESET, ORERsS- 


CLXVIIT. Clinton and Bridges Caſe: 


Ebt ; the Condition was foz perfozmance of an Award; 
FJ which was to pap 101. to the Plaintiffe, and to do di⸗ 
Mother things, the Defendant pleaded Quod perimplevit 
trim, aud ſhewedhow the Plaintiffe aſſigned foz a breach, 
en- WS the Defendant had not patd the 1 J. the Defendant re- 
i that he tendzed it to the Plaintilffe, and he refuſed it. 
es the opinion ot Dyer, that the ſame is a Departure: foz 
5 Bax, the Defendant pleads that he hath perfozmed the 
0and ſbews how, and now in the tejoynder a Tender and 
| 21 an of the Award, although it 


+) 
- 


29. Eliz. 


The! Biſhop of L. 5 Pigotts 0 . 
Caſe. | Caſe 


29. Elix. Ia the Exchequer. 
CLXIX. The Biſhop of L. Caſe. 


T He Caſe of the Biſhop of I. the King Lozd , Meme, and 
Tenant, the Penalty is holden in chief, and the Tena- 
cy by Knights ſervice 3 the Mannoz eſcheates by att 4 
the Tenancy4hould be holden in cheif was the Queſtion: Man. 
wood; It hath been holden, that no Tenure in Capite may be it 
not by the creation of the : And he laid, that if — the 
Statute of V Veltminſter 3. The Rings Tenant in Capite had 
made Feoffment to hold of him, ſo as now there is Lon 
and 4Cenant ; and afterwards the Menalty came to the Cr 
by Attainder, cc. It by the coming ot theMeualty to the Crown 
the Seignoꝛy paramount be extiuct then the Tenancy is not hol⸗ 
den in Capitè ; but they have taken a difference where the Ben- 
alty comes to the Seignozy, and Where the Seignoꝛy comeg to 
the Penalty. But he ſaid it Was a good Caſe, 


29. Eliz, In the Exchequer. 


CLXX, T7eotts Caſe. 


Tenures, 


Pu. Collectozof the Sublidy granted by Parllament hit 


den 28 Eliz. and by reaſon' Mendez to the 
on B. being indebted to him)aſſigned the ſaid debt to the 
2 parcel of her debt: upon which pzoceſs iſſued out B. 
aſnenment of and now, at the return of the pzoceſs,; Cooper Serjeant moved - 
King. in the behalfof B. that the Aſſignment Was not good. 1. There 
was no ſuch Parliament holden 28 Eliz. 2, No aſſignment of 
Debt to the Queen is effectual, where the goods and Lands of 
the Queens Debtoz I ack FO declarg 
Pigot is ſuſticient: As tothe matter ofthe, Parltament, t 
is, that the Parliament was negun in Gctoher 28. But no; 
ſion Was then holden, but it 1yi d.to Newbury 29 Kl 
But if a Sellion had been holden, ont olight to ſay it was e- 
rogued: Fenner, there is not my aut hozit bh D for (ach. 
Aſliguments of Debt to theNueen: Manwood: 
is October 28. Eliz. and ſo is the. Roll. and the of the Par⸗ 
liament : the u22its of Parliament Were returned in QQaber28. 
Eliz. But then the Queen adjourned the Parliament: kon ther 
Was no Sellion, and although it was adjourned yet th 
day of the Parliament wag in October: and Mch rye off 
nion of all the Juſtices, 


- J 
. 


. The Queen and Payres y 
Caſe. 5 


6 — — 


_— 


29. Eliz. In the Exchequer. 
CLXXI. The Queen and Payne. Caſc. 


nkozmation was exhibited againſt Payne Treaſurer of 
A the Recozds in the Kings Bench, upon the Statute made 


Idge, Manwood it hath never been leen, that ſuch Pꝛiviledge 
hath been granted againſt the Queen, vide 21 H. 6.22. in a Decies 
tantum, by the bettet opinion the Party (ball Have the Pzivt- 
ledge : Some ſaid, that that is not like to the Cale where the 
Queen onely is Party, foz in ſuch Caſe attaint doth not lie a⸗ 
againſt the Jury which have found foz the Queen, contrary 
where the (uit is tam pro Domina Regina quam, & . Manwood, 
the Law is not ſo, foz an Attaint lieth, where the Queen alone is 
Party, Tanfield Who was of Councel with Payne ſbewed to the 
Court a ÞP2eſident 29 Eliz. TUhere one tam pro Domina Regina, 
quam, &c. Pꝛoletuted a Suit in the City of Oxford, upon a pe⸗ 
nal Statute, and the Defendant claimed the Pziviledge of the 
Common Pleas being an Dfficer there, and by the Award of the 


pon the penal Statute was in an Jukeriour Court. But ſhew 
tdus a Pzeſident where the Courts are equal. 


CLXXII. afich. 30. Eliz. In the Common Pleas, 


A Poog man Was ready at the Bar to wage his Law and 
upon examination it wag found, that the Defendant was 


indebted to. the Plaintiffe ten poundg, to be paid at the Feaſt of wager oſta#, 


Chriſtmas ; and that upon communication between them it was 
iqreed,that the Defendant ſbould pay tothe Nlaintiſt at the ſaid 
5. 1. in ſatis faction of all the Debt due to the Plaintiffe; 

ud as to the other five pound, that he ſhould be acquitted of it; 
this matter the Jultices werecltarof Opinion, that the De 

t ought not to be admitted to Wage his Law. foz notwith⸗ 

Next 


ding that bare communication the whole Debt remained due 
Mextinguilþed by the communication; fox ive pounds cannot 
latiskaction foz ten pounds: but contrary ok a collateral 

in recompence of it, &c. And ſatisfaction and agreement, 
ay five pounds befoze the ſatd Feaſt of Ehriſtmas in ſatista⸗ 
ok the Whole ten pounds: Upon ſuch matter (bewed ,. the 
was of Opinion, that the Befendant might be admitted 


nage his Law, 
CLXXIII. Mb. zo. Eliz, In the Common Pleas. 


[2 a Beplevin , the Defendant avowed foz damage kea⸗ 
fant: Upon which Je was Joyned and found fox 
i apowant : and Damages aſſeſſed, and a Retorno 


Haben. 


. 


Court, the rare was allowed Him, Manwood, the ſuit ' 


againſt the buying of Cattle, and he came and demanded P2#vi-*"""<4s<- 


Germies 
Caſe, 1 


Habendo iſſued, upon Which the Sheriſte returned Elongata; 
upon which a V Vithernam Was awarded. And now the Plain⸗ 
tiffe came into Court, and tendred in Court the Damageg ac. 
wickernam. ſelſed by the Jury, and pꝛayed a ſtay of the Withernam , and east 
the mony into Court. But the whole Court Was clear of opini⸗ 
on foꝛ the ſtay of the Withernam upon that matter only: becauſe 
| in this Caſe the Plaintife ought tobe fined , becauſe he had 
Fine for Con- , , IP | 
— efloigned his Cattel, Which is a contempt, Wherefoze the Court 
aſſeſſed a Fine upon him of 38. 4 d. and then the plaintiffe had 
hig paper and requeſt. | CEE 


Mich. 30 Eliza. In the common Pleas. 


CLXXIV. Ger mie: Caſe. 


N Debt upon an Obligation againſt A. ag Epecutoz, th 

was, That the Tefatod of 4. by his Will . Yong 
tain Lands, and named Which ſbould be ſold by his Executozs, 
and that the mony thereof ariſing. ſbould be diftributedamong 
ins v Ns the W e eh Views 

en e 5 ure CU . TTEY non 
thereof coming being inthe hands of the Executoz ſhould 

Teſltatoz was the 


cIxxv. Mich. 29. Eliz. In the Common Pleas. 
* . p « tho; + — | 4 
Alien Purcha- ig Caſe was moved to theCourt® An Allen x | { haet 
" Lands in Fee, the Queen confirmed them to the Alen Ke. 
ation ſbould bind the 


0 


are 
fa 


Fitz. Traverſ. 36. It was Argued on the other-\lde, the E 
ſtate of the Alien is ſo Weak, that a confirmation cannot enuxe up⸗ 
on it, foꝛ anAlien cannot take but to the uſe of the king and camo! 
ve infeoffed to anothers uſe, and if he be, ſuch uſe is void. = 
there is not a ſufficient Seilin in an Alientocarry an ule, Aud 

hath been adjudged on Forſets Cale: Where an Alien and 
the ſaid Forſet Were Joynt Purchaſers, and the Alien died, that 


Forſet 


KAS 


* Terming and Arſcots 2 
Cale. > 


for ſbyatd not have the Whole by Survivour, | but that upon | 
office found the Queen thould Have the motety , vide 11 £12. 
Vier 2 30 ' *I& | 


to 8 $4 , £ : 


Aich. 30 Fliz,, In the Common Pleas. 


4 


CLXXVI. Jermine aid Arſcots Caſe. 


he Caſe between Jermineand Arſcot was this: A. ſeizedof 
1 Lands in Fee, hadJſuefix Song and one Daughter, and 
heviſed'! F of, Sec. parcel of his (aid Lands to J. S. fox 
years, ik the laid J. S. and d. hig Wife, oꝛ any of them 
hodld io wong tive, the remainder to b. his eldeſt Bon, and the 
heir male s dr his Body the remainder to his other Sons in 
tall, the remainder to his Daughter. Provided, That i the ſaid 
his Son oz any ot the Sons of the Deviſoꝛ oz any ot the Heirs 
ales of th ſboettd endeavor vy any act oz Thing to 
llien, bargain, oz hp — after ſuch attempt 
q endeavour, and be each: gain and Sale, &c. Were exe 
ited that the etkare or uch Perſon attempting, ſhonld ceaſe, as it 
were nataralty dead, and that then the premiſes ſhould remain 
md come to ſuch perlon to whom the ſame ought to come. re- 
natn, 5 ve by the inte and meaning of his (din; and died? 
9.thitd a Fine di the Manoz, he in the next remainder entred, 
ant nm J ye Land by foꝛte of the Deviſe 2 is Caſe was 
Term argned by Walmelly Serjeant, that an Eſtate rail 
mor ceaſe; fox it is an Eiate of Inheritance; and here is not 
plimitation.” fox the Eſtate tail by the meaning of the Devi- 
bau remain repiveable upon the death ok the Ofkender, 
ta Limitation determines the Eſtate utrerly, Which is not 
I, dut here it appenteth as well by the meaning ok the De⸗ 
bd} ag bythe words of the Debile, that the Eſtate tail upon 
ich act ſbould be ſulpended / and it cannot be reſembled to the 
Cale cited on the other de 22 E. . A Kent granted to one in 
ft2, and that it ſhallceaſe during the nonage of ebery Heir, 
Ie. Kent is but ſuſpended between the Parties and ꝛivies to 
hegite as im the Cale ok Liteleton, of re'entry ; and reteiner 
Wolque ; but that a Stranger ſhould re-enter , and retain 
poſque, that cännot de: and in the Caſe of Scbolaſtical re- 
ted by Plow den; the Eſtate tall by ſuch Offencets determin⸗ 
ey the limitation: But in our Cale vy the meaning of the 
Wvifoz oneiy ſuſpended, ſo our Cale is not like to that Caſe, 
Wtkworth to the tontrary, The purpoſe ok the Deviſor 
peareth to be. the continuance of the Land in the name and 
family of the Carics ; and as to the difference of ceaſing aud 
ending ok an Eſtate tatl, the ſame is not to he purpoſe, 
Ihe Tenant in tail himſelf may ſulpend his Eſtate teil, there⸗ 
Mafortiori the W the Creation of the Eſtate _ 
OY 2 ; of 


Jermine and Arſcots 
Oaſe. 8 


As by Littleton: Tenant in tail grants totum ſtatum ſuum the 
Eſtate tail is thereby ſulpended; aud by Andeiſon, if in ſuch 
Caſe, after ſuch grant, Tenant in tail levy a Fine in our Cale 
It Tenant in tail offend: and the party to whom the next inte 
reſt is limited enters, and after the Offender levies a Fine to g 
Stranger, there, although his Eſtate was determined by the of- 
fence, pet the Eſtate tau ig bound bythe Fine. Ad quod Cæteri 
Juſticiari murmurabant. Tenant in tail hath Iſſue two Song, 
the Eldeſt in the life of his Fathec levieth a Fine. and after 
Father dicth,the Eftate tail is bound, contrary, if the Father 
had ſurvived his Eldeſt Son: Aud afterwards in the! ad of 
Term judgement Was given againſt the Plaintiik, fag f 

Min here tga good limitation, and an eſtate to ceaſe ypc 

and upon another contingent to be revived, is good enough, vis 
30 E. 3. 7. A Leaſe fo2 life rendzing Rent, and if the Rent b 
Hind. that the Leſſoz (ball return quouſque agreement be made; 


Land. au re in 

ae bozn after the Fine leuied: to 

by the Fine [ the Reverſlon veſted in Henry Without any 
claim by foꝛte of the ſaid limitation. 4 


CLXXVII. aucb. 30. Eliz. In the Common Pleas. 


* And was given to an Alien intail, the Remainder ober to 
ebenen another in Fee, the Alien ſuffered a common ; 
covcry. died Without ifſue : all this matter was found by Dffice, It 
_ 9 G- /4/. wag moved, that this Office ſhould have return ſo as n 
the matter, the Allten Was not Tenant of the Land at ty! 
time ok the Recovery ſuffered ; But the whole COP held t 
contrary, and that the Recovery wag good, and bind 
in the Remainder, | 


Mt. 
6— tl... 


veixtbark and Percies 2 The Provoſt of Queens Col. 2 Greens 8 f 8 
Caſe. ledge of FOxfords Caſe. — 


— CC. 


e 


Mich. 30. Eliz. In the Common Pleas,” 
CLXXVIII. Seixtbark and Pereies Cafe.” 


Jectione firme of Lands in Knohet and VVoodland z the 
E Parties Were at Iſſne, andthe venire facias wag of Knol- 


| t aintilfe It was 
oof Fung that 3 Was not Wel —— 


30. 2 In the com Pleas. | 
CILXXIX. The rrovolt of Queens Colledge in o Caſe, 


1 
Tes P2ovoſt, Fellows, and Dchollars of Queens Coll 
in Oxford, are Guardians of the Yoſpital, and Meaſon de 
Dieu in Southampton, and the mage 8 Leaſe of ds parcel of 
he Poſſeſſion of the ſaid holpital (0.996 Hagel ale term 0 | 


jonia Gardianus Hoſpitalis, & 


ſi that Leale, it wag f 


tzeption is not alloineo, bur Leaſe as! 
Þ xi notre Ee (8 Body, and 0s 
An. ci is as ans N 


30. Elia, In the Common Pleas 
CLXXX. Greens, Caſe. 


. Acts u Statute of and Cry was Ow 
A vy 2 85 was, thr the Pi yg of ay end. 
his Servant cerratn-monies to om Briſtol te cry. 
london, in Which journey the Servant w : upon bohith 
natter the aſter brought His Action: It was moved, 
ne by the Statute of 27 Eliz. Cap. r3.i$ not a 

dle to bing this Action, becauſe he as 1 examined twenty 

befoze the Action was bought, but the Exception was 


wed, foz the Gonrt Was clear of opinion, that the Paſter 
hould not 'be but the Servant. 


le 
ts 
1 
te 
id 
1 
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: 


20, Elix. 


Dales; 
Caſe. 8 


)—ͤ•—•—ůͥ 


_— _ 


CLXXXL..30.Eliz, In the Common Pleas, 


* Dis Caſe mas moved upon the Statute of 1 and 2 Phil. g 
Mary cap. 2. The Town of SIS was within the 


PHundꝛed of Ofley,tn-the,County ot Staflord: and Queen 5 


Letters Patents made the 
e = 

into ventry, * 
tute wa g the Queſtion. It was holdenb an Court cle. 


now t oro exemp ptedout of thebur dz af; 
— — e good challenge 
D2ed of Offey, cba ch 115 


Coventry, foz now it is not r e 0 

as to the Lozd of the Hundzed, the ſaid Town remains parte 
of it, notwithſtanding the Queens G2ant, Ind the Citizeng of 
Coventry ſhall do ſuit at 40 Court of the Pundzed; bit in an 
Acfton ven the Statute gf Huy and Cry of a Kob its 
edin mY reſtdue at the __ eh, the aan ſv 


195 Ele, la the ComfnonPleds, 51 


CLXXXII, Dolmans Caſe. 0 of Lee 57 


A; boy: 1 1 5 e ph ſo 


Dannoz cum 1 | lienee Pp ted, and parch io 13 
third * Tdbowſan, —* cſenred again one Jap: 
lain to the E Rutland, who 0a bipentite 1.At A ) 
her. Ben! 9, ad Was index. nd Ui iz. 

< -N it apps a mas U | 
and w he AllteneeLozd ofthe Mannoꝛ died {ie Tris 
alia; this Mannoz Was alloted to the cike of 'Dolmar tot het 
part; and he bzought a Quare impedit. Jt Was moved If Dol. 
man ſbould not joyn in this Quare impedit With her who hadthe 
third part; and by Walwlley , he need not, vide 22 E. 4. 8. by 
5 Ik an AdvoWſon —.— 1 — — — — 
ne turns, a third pꝛeſents | 
| thele ond ou ht. foz that time his pzeſentment is gone 

higturr Fm agen, Ie all ppeſent; which p es 


- * pay 
* . . . : . 
= $-— - 


CLXxXXII. a 


1 n e 
Caſe. 2 


— 


_ 


ClxxXIII. ab. 26. Eliz, In the Common Pleas, 


Nne recovered certain Copyhold Lands in the Court of 

the Lozd of the Mannoz by Plaint in the nature of a a 
uit of Right: It was moved in the Common Bencty Jf a 
opt map be made and Awarded out of the ſaid Court, foz 
— of the ſaid Recovery, and to put him who reco * 

ion with the olle Manerii, as in ſuch Cale at the, Com- & comin | 

0 aw With polſe Comitatus; it Wag reſolved clearly not fog der. 
ute in ſuch Caſes is not juſtifiable, but by Mandate out ot * 
kings Courts. | 


Hill. 29. Eliz, In the Cymmon Pl. as. 
CLXXXIV. Anne Beding fielels Cale. 


Ower was bzought by Anne Bedin ofield Thomas 
Bedingfield the Tenant bzought ut of, Fey A 
Wait de Circumſpecte agatis containing this matter „that 
vas found by Office in the County of Nortolk, that the Hu 
hand of the Bemandant Was ſeized dof the Manno; of D. in the 
unt p of Norfolk, and held the ſame of the Queen in E hiefby 


knight Service, arſdthereof died ſeized, the . A —— bis 


don and Heir apparent, and of full age, by of Which the 
— ſeized as well the ſaid Mannoꝛ as other Mannoꝛs, and 
aule the Queen Was to teſtoze the Tenements tam integre as 


D was ce 
e ern al ff Was 6 


( 


I 4 


— — 
Ne 11 H. 4. 193. 
early 


the King 

e A Cu 44 FF 

7 55 n= . 
notwithſtanding ene At 
Pzimer eiſin, b amis, Whs 
Yor thullage here eue ndowed u 

now rerogativa is, Ca et 

Ann ende ed 7 Vidur illæ vo Bong ter 


Sar Ager Te: and gange Blithe and Colegates 
Cale. Caſe. Caſe. 8 


— — —— —— 
—ͤ—ũ—T uͤinu— —ę— 
— — 


tions the Court awarded, that the Tenant ſhould plead in « Chief 


at his peril. foz the Demandant might ſue at the Co 
if ſhe pleaſed, vide Cook 9. Part Acc- J mmonLajy 


CLXXXV. Savages Caſe, 


Ne Savage Was pzeſented to a Benefice , and after- 
＋ r 2 a 

| c 8 too late) an en qualified, 

CI accepted ofthe Arch-Deaconry of C ouceſter; 0 Ang 

Wh Who had the He — the faids Savage 
Sptritual Court: vide repozte 

of — Reports Sect. 442. Ideo Quare there, athe firſt Par 


CLXXXVI. Sach. 26. Elin. In the Kings Bench, 


Hungen and wife Copyholders foz Life, the Yugband ur 
rendzed to the Lozd, Who granted the Land jober by 7 Copy 


to a I ee is the I died, the Wife 


tred, and Lozd, and by Wray the he Sermge 
to whom the Lozd 2 after the ſurrender by the hu 


Sant, havethe Land, and not the Lozd 9 neee 


ral. 28. Eli. In the Common Pleas; 


ELXXXVMT, Chomley and Conges Caſe. 


t Treſpaſs of Aſtauit and Ba 

if Cony, and upon the general In 

ﬀe; it 555 er Ems of 

ought. foꝛ the lame 

done perſon of the wife the (Unitoug 

olecuted tn both their names, k , 
TE amor hae een 

mt — rv 
e Busband⸗ Are 


TJ "E 


1 — 28. Ehe, In the Common Pleas, 


$0 T8 $505 


' ' CLXXXVAL Blithe atid*dahgates CI. 


inn 
d eplevin by Blithe and Colegate, Who made Conuſang'as 
_ plit TD MY 


Reported by 


Cook 2. Part with koz 4; feaſants, and upon a-ſpecial Verdict the 


of his Reports. was Tbar e laid Eliz. was ſeized, and tootz to busban e 


þ 
} 
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OPTPSESASTHARS 


<< Blithe and c olegates 2 


Caſe. 5 
—ä (Ä 


ſtopher Kenne and by an Indenture n made bythe ſaidElizab. with⸗ 


gut the aſlent of her ſaid Hus band by the name of Elizabeth Beck- 


with bearing date 4. March 14. Eliz. declared the utes ofa Fine 
tg be lepied, &c. 1. To the ule of the laid Elizabeth for life with 
gut impeachment of Maſt, and after to the uſe of the Conule 
fop their lives, and after to the uſe.ofthe laid Elizabeth and her 
beir3 $ And that afterwards the ſaid Chriltopher Kenne befoze 
Cine levied in Feb. 20Eliz. by Jndenture betWeen Himſelf and 
the ſaid Elizabeth his Wite of the one part, and R. W. of the o⸗ 
ther part, Without the conſent of the ſaid Klizabeth declared. that 
the uſes of the ſaid. Fine ſo.to be levied, ſbould be to the ule of the 
(aid Chriſtopher and Elizabeth fog life, &. And afterwards the 
(aid Fine was levied by the Hugband and wife; and the oneiy 
Nueſtion upon the matter was, if the uſes declared by the Uife, 
i the uſes declared by the Hugbandſbould ſtand : Jt was argu⸗ 
by Shuttleworth Sergeant, that the uſes declared by the Hul⸗ 
band ſhould and, and that the Declaration bythe (Wite ſhould 
hirejected;' foz a Feme Covert is not ſui juris, but is, ſub poteſta- 
xe viri, And therekoze 17. Aff. 17. a Feme Covert without her 
dusband acknowledgeth a Fine, he-ugband (ball avoid it; 
and as to the Declaration of the uſes it is no other thing but the 
beſbing of the meaning ot the Parties to the Fine, how and 2 
hat — the Land of which the Fine is levied ſhall be d 
= of by the Fine, but ſuch a power cannot be in a eme C 
1705 if an Inkant levy a Fine, and declare the uſes by Au- 
dmture, the Declatation is void, and the Fine ſhall be fo 
% own -ule, and that was adjudged in the Court ef 
Wards $ Tye ſame Law in caſe of a man of non ſanæ me- 
vvriz $ and ik an Jdeot-levy;a!Fige and declare uſes upon 
the Declaration is void andthe Fine ſball be to his own ule, 
Wrhar Caſe alſo hath been adjudged in the Cout N Wards: 
Indby intendment at the aw, every Mike —— 17 dilpoſition 
ther Husvand, 1 in a Precipe qupd reddat again(t Husband 
— de⸗ 
s Wife is a- 


vita. 22. And he argued 

_ the folly ofthe Wife mach pon th 
$band be ſeized in the right of his WW t 5 ch fab 

Maid, and koz Aſſurance levy a Fine to the Urndee , yr 


Blithe and Colegaſes : 
Cale. 


the Hug band alone ſball have an Action of Debt ſoz the mony 
npon the ſale, which proves that it is the ſale ot the husband 
alone, Which ſee 48 E. 2 18. Fenner Serjeant contraty: and 
N firſt he contelled that the Declaration by rhe Wife is utterly void. 
"and allo the Declaration by the Pus band; and therefoze When 
the Hus band and Wife levy a Fine, the Conuſee tn judgement gf 
Law is in by the Wife and not by the Yusband, ſo as the Hyg. 
band as to the right is a Stranger to the Land and to the E 
which palleth by the Fine, although he be Party tothe Fine, fo; 
that is not foꝛ any Intereſt Which he hath in the Land, bur fer 
the tonkoꝛmity of Law, Which diſables a Wife to leby a Fine 
without her Þngband, andtherefoze it is not any reaſon, that 
the Hus band ape harps — I — —_—_ lz he is 
not Pꝛopꝛʒietoꝛ o nd in right eſpecially, foz ag in 
— the Law, the whole paſleth from the tte 3 te po 
Law in diverie caſes frames its Judgment accoꝛ ding tothe poſ⸗ 
ſeſſion of the Mike, and that in acts done by the Bus vand 14 H. 
8. 6. here A. ſeiſed ol A Rent charge in Fee, iſſuingoutof the 
Land of the Wife, 4. releaſeg the Kent to the Pusband and his 
Heirs, the ſame ſhall enure tothe ite. vide 23 E. a. ib. tum ſuch 
Caſes. the Lam reſpects the nature of the Seifin, and the may- 
ner of the paſſeſſion:and as to theCaſe vouched out of Dyerx2£);z, 
Where the Hugband and eite Were letzed ot a Pelſuagetothem 
and to the Heirs of the Þugband, they ſuffer a common Retobe⸗ 
ry, and the Þugband alone declareth the uſes, the ſaine is good, 
mee 
intereſt will not oyn and thereloꝛe tf Lands be given tot wa, and 
to the Heirs ok one of them, if they both joyn in a Fine, he 
which yath the ob bo? himſelſdeciare the uſes ; But if there 
ants in Fee they both ought to joyn in theDe- 
the uleg, oz otherwiſe make ſeveral Declarations of 
their feveral Boieties : Oo if Celtuy que uſe, and his Feaſtets 
joyn in a Fine, and make ſeberal Declarations, the Declaration 
of the Feaffees wall ſtand, foz that the Land paſſeth rom them. 


So if Ceſtuy que uſe and hig Feoffees make a feoffment in 
21 H. 7. And to that ö | 
bandand 


8 theozigina 
— Je | vide Tem Mich. 30 
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The Earl of Northagnber- Clarkand Kemp. Harris and | whit- 
lands Caſe. ton Caſe. 3 ings Cale. 
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Paſch. 25. Eliz. In the Kings Bench. 


CLXXXVIII. The Earl of Northumberlatids Cale; » 


fo arrer 
„that befoze 


he Earlof Northumberland bzought 
T upon actount. The Petendant 1h 
ud Account, the Plaintiffe of Hig own impꝛiſoned 
pefendant, and he ſo impziſoned, aſſigned Auditozs, and lo the 
actount Was made by dureſſe, Jt was holden a good Plea by the 
Juſtices of both Benches, 


Paſch. 25. Eliz. In the Common Pleas. 
CLXXXIX. Clarkand Kemptons Caſe, 


Ejectione firme the Caſe The Defendant leaſed 
years to the Siam rendzing Be i, 


Annunciation 
rent to be behind ot aliquod terniinorum vel feſtorumm̃ præ- 
orum in quo ſolvi debet bythe [pace of 14 bayes, poſt pe 
klum pradick. that then, Sc. Jt tw adjudged in this Caſe, that 
he Leſſee had fourteen dayes after the laid fourteen dayes menti⸗ 
urd in the [yo — without danger of the penal ty of the con⸗ 
dition. and the laſt 
3 (ball fected, 


Paſch. 31. Eliz. In the Kings Bench. 
$7 
*& CXC. Harris and Wohitings Cafe. 


Newnu an Obligation by is and his Wife as Execu⸗ 
0 5 5 Capel agait Mining, che Condicion as 
the Dbligoz befoze the Feaſt of Pentecoſt pap ee un 
s the Dbligee de ready at the payment thereof into 
* 4 _ ſure Spe a ach Land that 
&c. The Defendant ready & 
— 7 dans ready roentr into fuch 2 * 
00 abl⸗ 
q he L to pay. Ft was ved 
| ſhe Txeverte was nokood. fo fr act here was to be 
th wiſer Obit Ss Ant. — ap bo * 
ther —__ — Bond. 
a F if, end Chief — Een get — oh 
| e 4. oo Ry 
Rat which to belongs to peo 
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oy th, 


payable at Michaelmas, "wy e _ 
02 fourteen days artet. Et fi contingat the eas. © * 


So. 10, 129: 6 


ds poſt aliguod Feſtorum — foʒ the | 


on. —_— — 


— 


Rahb Morris Tyrre 
k Cafe. be ie. $ 


——— — 2 


Trin. 29, Eliz. In the Kings Bench. 
'CXC. Ralph Morris Caſe. 


Rags Morris and his wife libelled a gainſſ one in the Eccleſia- 
ſtical. vw. » f02 that the Defendant called the Wife of the 
C 


am, Sortilegam, & incantatricem Dxmi niorum, 
1 . e Belendant into the Kings Bench furt 
the matter of the Libel is determinable by the LaW of the. 
and thereupon pꝛayed a Prohibition ,'and it was holden, that aj: 
though the ce of Witchcraft be in ſome caſes.puniſhable le in 
our Law. yet the lame doth not take away the Jurisdictionf 
the Eccleſiaſtical Law, and to call one Witch generally, an getts 
on doth not lie in dur Lawas it hath been adjudged. But td ſay 
111 
craft e Felony by 1 
niſbable by the Eccleſlaſtical Law; but in caſe of S — 
. Tuch whoa an ſuch landerous wozds are of E | 
+; ; 3 89 0 if — 
Cale a Ane es awarded, 20 


5: Trin. 29. Eliz. In the Conmen Pleas. 
* — 


CXCl. Tyrrels Cale. 


Yrrel Warden ok the Fleet of an Eſtate of 1nh tant 
the ſaid Office fox years; and afterwards is condannet 
Pr in many Actions of and is there detained in Cre: 
I IC Jon ml 

a Tyrrel in th ar hen in an d bt te 
1 pd 7 fee eine a * 

Lyrre n 
ted to the Flect in Execution fox his Debt, Tr 


the Court, it there wag not a pzactize betwixt 
1 m one of the ane Logon to 8 


tance of Cuſtody of 
Whoſe guard he ſhall be, du 


—— 
— ti... et _— 1 — 
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by; Oꝛder of the Court Ty:re! was committed to the Fleet in Ex= 
ecution, and the Sheriltg of London diſcharged, - 


Mich. 29, liz. In the Common Pleas. 


CXCII. Owen and Morgans Caſe. | - 


T be caſe between Owen and Morgan Which wag agreed Trin. 2-4 . 
,4 29 Eliz. was this: Richard Owen wag ſeized of &c. and le- 999 
vied a Fine to Owen and Mofga n, and to the Veirs of Owen, and 
granted and rendꝛed the laid Land tothe ſaid Richard and 
Lertice his ike (not Party to the ſaid (zit of Covenant noꝛ 
to the Conulang) and tothe Veirs of the body of the ſaid Richard 
the Kemainder over to the ſaid Owen nom Demandant in Fee; 
1 
Lt | ; | 
tobery, the Alke died, the Husband died Without illue. It this 
Kecovery by the Pusband only ſbould bind the Kemainder was 
the x 0 45 2D 7 — — declared openly in 
Court foz himſelf, and in the name o ompaniong the ot 
ultices, that the Demandant ought wo ave.Judgement , and 
hat the laid Recovery ſbouldnot bind the Kemainder : But firſt 
eſpake tothe Fine it ſelf, foz the n ife is not named in the Wit 
ed to the HDagband and Wife, and the Heirg of the body of the 
dusband, and he ſaid a Scire facias did lie upon the Fine well 
a0ugh, £02 the Fine is not void but. one ln ertoneous, and being 
wits fozce this Wzit doth Well lie. And he cited to this pur⸗ 
ole 7 E. 3. Fitz. Sc. fac. 36. Where upon ſucha Fine levied , 
idfuch exception ut ſupra taken to it To which it was ſaid 
Hlerle, that fog almuch ag the F ine is excepted and pet in its 
e, We ou t to gzant Execution, and ald ;o Hl. 6. 
We the firſt Ellate in the Fine; but he who is named i 
Covenant, but evety Stranger map take by wayof Hemain⸗ 
A, and ſuch was the Opinion of the whole Court: Ag to the 
ater in Law all the Court agreed“ That notwithſtanding 
| k aecover 8175 CN ſbould have Execution foz here 
Land Which t uce of the ſaid Recovery ſþall be i8eco- 
dtn value cannot go to the Eſtate which is given, fox the 
cove given was to the Husband aud (Uife, and the Heirg of 
vody of the Þusband , andthen the Tenant agaiuũ whom 
Beroverp was had was impleaded as ſole Tenant, in which 
al the Uouchee, whey he comes in, is to Warrants ſole E- 
dut not another, but now the Land to be recovered in va- 
bal go to the Husband alone, apt the-witc. ſhalt have no- 
MC. to as the true Eſtate is not wakranted, and lo not ancwer⸗ 
wand he cited the Caſe of 38 E. 3. 5. Ina Formedop the Te⸗ 
Mt youched himſelf foz to ſave the tail, and ſbewed that one A. 
Ws letzed and gave the Land in Demand, to the now Tenant. 


and 


"— OO 282 


r ld 


* 
1 


J N 
- 


Husband alone without the Wite ſuffered a Common Re- os 


* 


| Foles and cee ren and 7. ajlors 8 
Caſe. Cale. 


— — —— 


and to E. his Wife in tail, which E. is now alive, and by a award 
the Uoucher was diſallowed, Becauſe it was there laid by kne. 
vyt, the Recovery in value cannot beacco2ding to the gift, 4 E. 
2. 18, Tenant in tail diſcontinnes, and takes back an Efiat, 
in Fee, is impleaded and voucheth the Donoz, he wall be | 
«Duſted of the Uoucher, foz that he is in of another Eſtate, and 
afterwards the Plaintiſte had Judgement to have Cxecutign, 


Mich. 33. Eliz, In the Common Pleas, 
CxClll. Foles and”. Griffms Caſe, 


Ebt u n Obligation bp enn iffin the Condl⸗ 
Dun — That if the Obligee may enjoy x in; the Tythes 
Ln 

ns pa Pp ee pound, jab 
To whfch t the Defendant ſaid, that the }»laintiffe-did not 


the ſaid Rent, & c. Beaumont Serjeant moved, that 
Dea whit dior 
Vid not pay, foz which &c. Gedern 1 


Mich. 33. Elia. In the Kings Bench. 
COT m and 7 aylors Caſe, Sx 


n Debt upon an Obligation upon Condition to. Klum 
Arbitrament: nne 
eee ce Bib e he made an AGADs 
; a made an 
mie . and ſaid further, that no — 


. intiffe R and at 
— ooh 1 * — bi Warda p de 
and layed a beach, Sc. The Defendant refoyned, that zee. 
Was depending inControverſie between them foz acertainthi 


of which no Arditrament was made * 
Idue, anderped e ok the ardh of Bow 0 nl, 
oz the Plaintiffe : N f 


eee DE. fledged wher 


teri , where that the Sond andMvir ores 

a A 

gens t wat made is cuperfuous: fo- which 7 5 
Alto 


ſubmiſſion being 
t all things ſubmitted, oꝛ elſe it ba an 
— $a vide Cook 8. Part, Baſpoles Caſe. 


The Queen and Biſhop of 8 
Lincoln: Caſe. 


—— tt — — — 
— — 
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W 

5 | Mich. 3 2. Eliz. Iu the Common Pleas. 

te | - 

be CxCv. The Queen and Biſhop of Lincolns Caſe. 
d 


The Queen bzought a Quare impedit againſt the Biſhop of 
T Lincoln and others; and the Caſe was, That k. Biſbop 


Church, and pzeſented to the ſame, being void, one Garth, who 
being inducted, took another Beneffre, b which by reaſon of the 
Statute of 21 H. 8. the firſt Beneftice became void, and remaig-= 
edvoid by the ſpace of ſeventeen years, whereupon the Queen 
— to pꝛeſent to the ſame by Lapps. The ſaid F. 
then Biſhop pꝛeſented to the ſame, and afterwards was tran⸗ 
ſated to Wincheſter, and the Defendant now Biſbop Was ſuf: 
fetus, And he certifiedinto the Exchecquer, that the Incumbent 
nelented by th ſaid. refuſed topayhis Subſidy, upon which 


> aud ifnowehe Queen ſhall pꝛeſent 
"Elle by Lapps, n the , 
of the = 
tween Heerde — 2 22 K cited ; L. 
= that the Ciarkpzeſented ( iphere 1 
but 
p: on 
ned to the confraty 
ve of the Queen aa 
and th; 8 the — rare 
5 [Ds 
gone me n 
2 condition, ended, The Oyeen © Oye pr 


Fs ena 


fo of that 

. vy Lapos of the 5 
D to the ny oh pps ), 22 

is the Queen hath a Seignozy — — ol 
The Queen leaſes foz pears rendzt 


E 


' EXCVI Windham 


Lincoln Pzedeceſſoz of the Defendant was Patron of the 


=s * — ———— — 
—_—_—_———— K» 


—— 


Windham and Meads We Sir John Bromesy 
Caſe, Caſe. “ Calc, 8 


— — — — — — „— 


— — — 
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CXCVI. Windham and Meads Caſe, 


W Indham bꝛought an Action upon the Cafe upon the Com- 
/V mon Law of England concerning Poſtlers: The Caſe 
was, that the Servant of Windbam bzought his Maſters hozie 
to the Inn, and there it Was ſtolley -: To which the Deiendant 
ſaid, that the ſaid Servant brought the ſaid Hozle tothe ſai 
Inn to be put to Paſture, and there upon the ſaid Lozſe Wag put 
to gra(s,and was there ſtollen it Was ruled in that Cale that the 
Inn · keepet ſwould be excuſed ; but it the Jnn-keeper ot hig own 
head without direction of the Owner, oz his Servant, had put 
the Hozſe togra(s, and afterward the Vozſe is ſtollen, there an 
Action upon the Caſe doth lie. * rs 


Trin. 29. Elia. In the Common Pleas, | 


CxCVIl. Ne als Cale., 


Na Falſe Impꝛiſonment by Neal againſt the Bajo; Sheriffs 
1 Citizens and Commonalty of the Eire Nr the Oz. 
| (Uzit was directed to the Cozonexrs 727 laid City: Ind 
Exception Was taken tothe Wait, becauſeit wag directed to the 
Sheriffs of the ſaid City, but tothe.Cozoners,. Sed non alloca. 
tur, fox the Sheriffs are parcel of the Coꝛpozation, as it is to 
ſee by the name by which they of Norwich are incozpozated and 
Alſo it hath been adjudged, that a Shertif cannot Tutimot 72 
ſelf, andtherefqze vy the Award of the Court, the UWizit Was al 


— 19 a : | $+>»6 ' $4.5 : * Tad 
rin. 29, Elis. In the Common Pleas. 


- 
go. - 
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4 | L : C CXCVIII. Sir Jobn Bromes Caſe. 1 TT; 1 1 


I. 8. acknow A. Fine df cert; 
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. The Lord Dares and Philip F ines, 1 Paſtor and T, 2 97 
Cale. N ſendss Cafe. 


-- 


_— —— 


Tris. 29, Elix. Inthe Excheqner, 
CCxIX. The Lord Dacres and Philip Fines Caſe, 


He Caſe between the Lord Dacres and Fines Wag tenant in e, 
tall in remainder upon an eſtate fo life of Lands holden in 
Capite levied a Fine th; reof without Licence; and pꝛocelg iſſued 
ain the Tenants koz life; It was holden by all the Bat⸗ 
tong that by ea he ſhould be Diſchtarged ; it wag Holden That 
if rh:Conuſoz had ayy ofyer nds ubicunque in Anglia the fine 
in Al:cnarion ſhon(d be levyed upon them: But it was moved It 
the Tenant ſhould be driven to plead it, becauſe it appears upon 
Keco209 T bat theConuſoz Was but Tenant in tail in Remainder, 
ind that was in an Office containing ſuch matter which was 
neaded by another in another Caule befoze, by whichDffic it ap- 
ſeared That theLozdDacres wag Tenant in tail, the emainder 
in tail tor lulipł ineszand now! ines had levyed a f ine ſur conuſans 
de Droit , &c. and becauſe the came appeared on Recozd, Man- 
vood awarded That the pzdceſs againſt the Cenants of the 
Lozd Dacres ſhould be ſtap ed. = 


Trin. 29. Elis. 
CC, Paſtor and Townſend Caſe. 
. __ 


Treſpaſs byPaſton againſtT ownſendTheDefendant plead» 
®that Tindai was ſeiſed in Fee and by proteſtation dyedſeiled, 
and the Land deſcended; To which the platutiff Keplyed and ſaid 
de, abſque hoc that Tindal Was ſeiſed in Fee upon which they 
ere at Allue: Dn the part of the Defendant to pzobe the Iflue 
It was given in Evidence to pzove the Idue in his right, that 
the laid 1 indal Leng He befoze his death was ſeized, and 
dliened and never after was ſeize d: It was ſaid that that 
Chidence did not pꝛobe the Jſſue fog the defendant.foz the ſeiſin in 
fee intended in the Juc is in the nature of a dying ſeiſed., 

| fo Pieriam conceived that the Defendants*PÞlea Did not 

end any other eiſin, a dying ſeiſed, and the dying ſeiſed 
taken by Pzoteſtation , to avoid the doubleneſs. Do 
6 the leilin upon which the Jfſue is taken ought to be 
ended a ſeiſin continuing untill the time of the death of 


oyed 


Tindal, and ſeilin at Large, oz al ſeiſin at any time du⸗ 
v4 ig the life of Tindal, guod Anderſon Conceſſit. | 
ce. | 


— Trin 
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Griffith and Prices? Harris and Caverleys | 
ale. Caſe, | 


— — 
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Trin. 29, Eliz, In the Kings Bench. 
CCI. Sriſſab and Pricgs Caſe, 


roz by Griffich againſt Price, upon à Judgement in Cheſte; 


in Ejectione firme, and the Erroz aligned wag y ie the 


and ehe 0 * 
Fo 


ebe 


4. verſed, 


Trin. 30. Eli. In the Kings Bench. VS 0 


Cc. Harris and CaverleyF Caſe. * 15 uH 


| A Judgement was given in London between Harris and Cz. 
{A verley upon the Stakute of 5 E. 5. fo buying of es 
und upon that Erroz Was bzought in the Kings Bench, quog ng. 
ta. Foz this Wit of Erroz upon a Judgement given in London 
ought to be ſued befoꝛe the Maſoz,vide F. N. B. 22. 23. And Wray 
asked, vwherefoze the Wzit of Erroz Was brought here, To 
Which it was anlweced by Dodding Clark, that the Recozd wag 
removed by Certiorari out of the Kings Bench at the Suit of the 
Defendant to the purpoſe tobzing a Cuzit of Erroz, - quod co- 
ram vobis reſidet. And the Ertoʒ Was alliguͤed in 19 9005 by Ki 
of 


o 


Statute of 18 Eliz. Cap. 5. It is enacted that upon W 
mation that ſball be exhibited, a ſpetial Note ſball de we | 
the Day, Y and Pear of theerhibiting of the lame in ou 
Office, oz to'any Officer, Who lawfully map receive the ſame: 
And here upon this Jufozmation there is not any ſuch Note, ac- 
coding to the laid Statute $ And in truth no jnfo2marion may 
be exhibited, fo2 there is not any Dfficet there appointed faz that 
matter, foz the entry inſuch Caſes in that Court is. Talis ve. 
nit & deliberavit hie in Curia Miloni Sands, &c. But in the Cale 
at Bar, the Entry is, Talis venit & deliberavit in Cutis 
without ſhewing to whom. ( But note that the woꝛds of the ſaid 
Statute of 18 Elz. are in the digjunctive, (into any Office d 
to any Officer) and that ſuch Ikozmation ſþall not be of Becozd 
but from that time fozwards and not befoze , wherefoze here this 
Infdzmation is not upon Kecozd, and then no Judgement taube 
givenupon it. Cook, This infozmafion may be well ſued in 
London, foz the woꝛds of the ſaid Statute of 5 E 6. give Sul 
in any Court of Recozd of the King: andthe Court in London 
is a Court of Kecozdof the King, and every Court of 9 
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. Perſon and Higbeds 
Caſe. 5 


— — — — — * * — 


8 


— 
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hath an Officer to receive Declarations and Pleas. and if it 
te delivered into the Dffice it is good enough, 2. The Otkence 
ts laid in the Pariſb of Bow in Warda de Cheap, & alibi in Civi- 
tate London, and ſothere is not any plate lato, Where the Ok⸗ 
tence ſball be tryed. Cook, this alibi (8 a Nugation. 


Trin. 31. gb. In the Kings Bench. 


ccni. Perſer and Higbeds Caſe. 


N Aſſumpſit. the Plaintiffe declared, thllt in conſideration that 
he (by his Servant had deitveted to the Defendant two 
'piils of Debt amounting to the ſum ot 80 l. Solubiles ciaem qua- 
unt to be received by the D fendant at Roan in Normandy tg hig 
own ule, the Defendant p zomiſed to pay to the Plaintiffe -o 1. 
gd uponghts matter Judgement Was given; and now a CUzit 
of Erroz was bꝛought and aſſigned fox Crroz, becauſe it is not 
h:wed Declaration that the Bills were ſeaied azthyat they 
dere mate to the Plaintiffe, and here is not any conſideration , 
in the Defend nt hath not any en e compel the P. xties to 
qaythe kald debts if they refuſe ; Godtrey, It the money be rot 
paidat Koanc to the Defendant, he (vail have an Action upon 
the Cale him foz againſt this is anAſlumptit in Law, which Wray 
ronce{i1t, fox tt is a mutual pzomiſe and agzeement : and it was 
gacdto the contrary, that here ig not any ſufficient confidera- 
tidn, foz.it doth uot appear that the Defendant hath any remedp 
ito recover the mony {and 13 t 11z It was holden. that where 
the Plajntiffe declared tn an Action upon the Caſe. that in conſi⸗ 
dation, that he had delivered a Bill of Debt to the Defendant, 
adhath made a Letter of Atrozney upon it, &. the 2efendant 
ſed to pay to the Plaintiſt 22 | And becauſe that the j-latn- 
M (notwithſtanding that) mgyt Fecare the Debt, oz revoke 
the Letter of Attoꝛney, And ſo defeat the Defendant of the whole 
t. &c. that the a upon the matter did not ite: Alſo tog 
Mother cauſe the conſideration is not ſufficient, foz it is illegal 
auſe maintenance; but if it was the conſtderation pꝛete⸗ 
it had been good enough: A8 if] be tndebtedto A and B. 
indebted to me , J may aſſignto A. the debt Which B. oweth 
t. Gotding, although the conſideration be but of ſmall value, 
it isgodd enough. And if A in.confideration B. Will aſſure 
td him the anno} of Þ.pzomiſe to pay to B 100 l. although the 
hath not any inrereſt o2 Title coit, yet it is good, and alfo 
the conſideration de Executozy, vet it is valuable, foz if 
e mony be not paid at Roan th t Defendant ſhall have an Action 
hon thy Caſe againſt the Plaintiſte: It was alſo objected that 
Fon the Declaration it wy not appear that the Defendant if — 
. 2 


—.. — 
- 


Temps Roign * 


— — — — 


two Bilig be not paid map have an Action upon the Caſe again 
the Plaintiffe, fo2 there is not any expzeis Aiiumplic on the 
Plaintiffes part, that the monies due by the Btlls to the Plain 
tiffe ſhall be paid to the Defendant, foz it it had been fo, then it 


had been good foꝛ then there had been a recipzocal promiſe, which | 


is not here, noꝛ can be collected by any woꝛds in the Declatati⸗ 

on: Cook it doth not appear upon th? Declaration by 1 
noꝛ to whom the mony due by the two Bills, ſhall be paid, fox it 
maybe that they are due to the Defendant, aud then the delivery 
of the two Bilis is not any conſideration, Qaod Clench & Gay 
dy conceſleruut. 2 Caſe was adjourned, 


CCl. Temps Roign ali. ; 


be Caſe wag A. enfeoffedB. upon condition tt t if he pay 
ten pound to the Feolkee his Seen ones wich. 
in thzee years next enſuing that then e The Feoffer Hath 5 
ſue thace Sons, whom ne makes his Executezs and] 11 bete 
the dap of payment. TheD2dinary commits LetteÞof 2d. 
niftration to ). S during the minoꝛity of the Executaghy J 
the Opinion Dier, that it was the ſure EY o pay t 
-mooiests the Executozs, notwithſtandin Iratt 
commited to another, foz the Adminiſcratoz. in ſuch 
8 Bailiſte oz Receiver to the Executozs and ſball be ac 
to them; which Harper conceſſit: Manwood * 47 
that Caſe, themonies be toone ofthe Executozs it ſuffi: 
cent; andthe monies to upon that Feoff- 
ment are as à um ingroſ d ot in the nature of 6 2ded,quod 


cxter! Juſticiarii conceſſerunt. 


CCV. Temps Roign Eliz. 


A Leaſe is made of certain Lands foz 8 Proviſo thatthe 
Leſſee ſball not put a 
and Refrae, Wed res) g 8e Geben butt 
o and Re 4 e 
f , Dier, Conditions are ſtricti juris; andough 0 1 
— — therefoze he conceived, "Thar the ndikio! 
QouD vere ained to the firſt year. and ſhould not further 
atwood, If I be bound, t at 2 Will not go to London 
Eaſter and Wee it not n 1 6 10 


ane the Diligazton, but fox my Whole 


2 


——— Ci... 22; 
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Donghty and prideaux 
Caſe. 5 
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Hill. 32. Eliz; In the Common Pleas. 


CCVI. Dowghty and Prideaux Caſe. 


\ Ction upon the Cale by Doughty againſt Prideaux upon 2.5, 


theſe wozds : Thou art a wicked and perjured Fellow, and 


art efax(wozn in the Court of Star-chamber, ag ft appeareth by an 


Exemplification here under the Seal of that Court; the Deten- 
dant juſtified by reaſon of a Bill exhibited in the ſaid Court, by 


one Brooks againſt the novo Plainti ſte foz conſpiring with ano= 


ther to endite the ſaid Brook of certain Felonies, andthe Defen- 
dant now 4Plaintiffe in his anſwer to his ſaid Bill denied upon 
— the ſaid vn ene aud 22 ; wy 2 laid 
againſt z ubi revera, 1 
was: ————ů— laid that the ſaid Brook Was 
Ee Clergy: Wer pod appeared. tharthefaid brook washer 
C 100 
— <q acquiet'; and he lame tan be no Conſpiracy in the 
now Mlaintitke, to pzove the ſaid Brook to be indicted: And by 
Walmelley aud Periam, the is not good, foz it may be 
Sede ee 
won a DUC an 
the Cale without doubt; fox. the Replication doch not 
1 the Plaintiffe did not conſpire, but that the Plaintiff 
ren puniſhable oz ſuch Conlpiraty, 


CCVI. Paſch, 33- Eliz. In the Common Pleas. 


N Abbot made a Leaſe to thzee Y Pen 1 enten years, and 
in the end of the ſaid Leaſe was aclaufe; '4'r 5 
x 1f they died within the ſaid Term, that then the te 
enter: the Poſſeſſiois of the abby came to the King, who 
dthe Keverſion to] — — dor 

Leaſe : the three 


9 


= — — — 


—_ — — 5 


Barlow and rien ag and Kiehtheys Ig 
| Caſe. Caſe 


* Fa — 
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Trin. 31. Elis. In the Kings Bench. 


CCVIII. Barlow and Pierſons Caſe. 


Arlow-bzought a platntof Debt in London againſt Edward 

Fierſon Which Was his very name, and he cauſed himſelce 
to be removed intd the Kings Bench by the name of Edmund Pier- 
ſon, and in Eaſter laſt he put in Bail Edmnnd Pierſon, and we de⸗ 
clared againſt him by the name of Edward, his teue name, and 
AI was given for us and now when we are toreſozt 
to the Bail we cannst find any ſuch Perſon, Wherefaze all eur 
labour is loft, and now we Would declare de novo upon that Bay, 
and we pzay that the Court Wilh give way to anſwer ; Kemp, 


B 


The ancient uſe was when aun revioved himielt hither by tz 


beas C „the Þlatntiffe might again him at 
time within dae beet time the . eee 
verlong delays have taken this Dzder, that the/Plaintiffc 
ſuch Cate declare br — two — and this is the 
ved 
the contrary Put it 


Wands the Sx declared agatu him by the mane of fe 
mund, ' 


ach, 27. Eli. In the Common Pleas 1 4 
6 Kightley and Kightleys Caſe. 
\@vtby Euſtace Ki hel Charles KI 


8 . 
ed that they had fully adminiſtred : The Caſe was this; r 


ok the taſt TUill of Francis Kightley: T 
'Kighr ey made the Defendants his Executozs, who being with- 


EE 
er e 
inthe handgof the A +, the Juryfo Teſtato- - 


dminiſtratoz, fuerun 
to the value ot᷑ 400 l. To which 
the Executozs did reteaſe at their full age all manner ot᷑ 
and if a r 


'the Queſtton : Fuckering Serieant argued.it was not 
1 — of opt ann whe is not Allets lg in the ok an 
_ cannot be Aſſets and things 


in action, e they come 
in poſſeſſion cannot be Allets : 


xis 


But a gift of Foods in poſs 
ſeſſion is Illets, And there is a Difference jbetwixt a certain 
thing releafed, anda thing incertain, of a cextain it is Allets. 
foz by (ach means he hath given a thing Which is Aſſets , but 
contrary. of an incertain, And this difference is Dr 0 


JC . =S SFO HE =. > 5 = = = 0 =” >, i 


—— 


505 ind Kight ty 4 3 
Caſe. 


— —— — 8 
„„ — — — — 8. — — 1 _ 
————— — 


iz E 3. Execut. 91, cühere if, is. hoiden that -if Execu- 

as releaſe — the Dobro bs account fo ſuch lum befoze 

the Ordinary bp Karg, reo Mucke end 

wh ole Court was a hey Puckerin | 

W' Caſe, that this I eicaſe is f 

n away that which might have been, 

end that when he-releaſeg he h 

om the Marty to hom the Be 

muiſtte, that every Alſets be 1 1 5 : | 

nds of the Teſtatoz, foz a thing we may 'be: 2 | 

was in the hands of a Teſtatoꝛ, as monies fo Lands oz other 

dz ſold, So if they come by reaſon of anofherthing, which 

Dran as the encreaſe Ne 

— in their h by ee nn ies 185 11 gods 
e. 


Teſt atoꝝ oꝛ ſtatoz 
35555 Death tb wall Ur Aas ne aid . the Exetu⸗ 
the Bailiff ok the 75 deat! DN The Ez Af- 

kt: indham Juſtice, (@it is, "the & atoz ads, g 
ine; and dieth⸗ 17 —. have. young L igs 
, they c 
-3rieaſeis Allers, and he fe It 1 7 $6,a0jut 
ad he dented the difference taken ede 55 
lh the reſt in all; and allo denied he differents, He 
heincertainty muſt be ſuch that theſame cannot be pꝛobed to the 
Court. 02 unto a Jury; that the thing releaſed might not vp poſ⸗ 
bility have been Iſets. Foz if-Txeſpaſs be done to the Teſta⸗ 
n by "raking his goods, and he dicth, and the Executozs releate 
actions the fame is Aſſets becauſe it mi 1 | 
vthat had they oo? rAgaſed but 19 05 | 


de bonis e Leſta 


2 
* 
Q- 
in 
3d 
ud 
yo 
tt 
ts 
d. 


re 
== recovered cannot boin 990 


he ſuenoz be 2 : Foz as he conceived, the Jnfant was the 
Kutoz, and an Infant Erecutoz may either ſue oz be ſued, and 
ny releaſe if there be a ſaſficient confidexation given him lh 
e laid if an Adminiſtratop doth releaſe where he hath 
i nop good Conderatlon he ſhall bs ouſworable | 
when he cometh of full age. fox the waſting af the EBat; 7 
luch a Releaſe ſhaltbe Aſſets : and it was holden, that g 
lle befo2e Probate of the Mill is good, and it is Aſſets ae: 4 


a erm Ju ment att 
3 I * was given /-th deter the 


CR — 22 


L 
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CC X. Tem ps 


— 
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Barſ er. The Qneen and! Sir i Jobp Savells — 
Caſe. & Caſe, J 


— —— 


801 1 
XX. Tims! Elix IntheCommon Pieas, 


= 


| 5 "Fx 9 
$6 5. 


ch. Puſh, 39. ene. . kae Kings a 


the D f the w Court 
Al mes . Jag : Aimarimade 


bit 4 N oy Aberment ot 
yon pzoofthat.tt was his Will; andifa — re 
intent to matze Bondi pra 2 
not command it to be 
525 is — 2 TEE 
a Dire, 
reduced * wziting. 


Paſch. 29. Eliz. In the common Pleas * 
CCXIM. Brafiers Caſe. = el 


9 85 agreed, by all t e Juſtices a 
25 * IO if ti Fe evi 


| } ett em 
15 a Lie ord of 9920 —— _ 


tth x is not any Clopmne to ave 
he ſtat te o 4. H. 7. 


# | _ Paſch. 29. Elz. 
ex. The Queen and Sir John gesellt, cat. 


Pill of trulion wa8erhibitedbythe Queenin th Ex 
3 > /ths matter wag £ 

Ne, and upon e er 

| tn a good — „ . 


awarded accoz 

ee eee e 5 

a XCNEQUET 4 

onthe Statuteof 21. E. 3. The percloſe, of which UIzit Wa 73 
onthe damnum ipſius 23 Savel filii & hæredis dicti Ro 


— cr. — — —_— 
—  ————— 


 Homtzers', 
| Caſe. & 


_— 


it was Objected againſt the Wait That no wxit of Crroz up- 
oh the ſaid ſtatute ol 3. E· 3. lay upon ſuch pꝛoteedings Which 
at the time of the making of the ſaid ſtatute wag| not in fozce, 
#02 tryal of an Iſſne in the Exchequer by Retoꝛd Was enacted 
jw the ſtatute of 33. H. 9. and the ſtatute 31. E. 3. extended to 
ea writ'of Exroꝛ upon ſuch judgments whichWereg(verd 

dict, Confeſſion oz demurrer and not upon tryaldy Re 
ich was giben but af late times; But to the Dbjection 
1t was anſwered by the Loꝛd Chancellor, and the other Judges 
that long time befoze the laid ſtatute of 33. H. 8. J\luesjoyned in 
Exchequer, habe been ttyed by the Kecozds ; and he when he 
was the Nueens Sollicitoz had ſeen divers Preſidents to chat 
tent in the time ok Hen. the e. 


K 


-— 


. ar 
1.743% + 


Mich. 29, Eliz. In the Kings Bench. 


©.” Hontiers Cue, 


4 * " if 


Wbt was bzought upon a Coneelie Splverę gttogding 
Di LawWBYerchant and cuſtome of t Ci of Briftol.Crce: 
ton Was taken becauſe he did not mention t op: 
taration,and becauſe in the end of his plea, he ſaith DI oteſtando ſe 
kqui quærelam ſecundumConſuetudinemCivitatis Briſtol: the Plea 


vas awarded good, and the Exception diſallowed, 


, 

\ 
1 
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Mich. 29. Elix. In the Kings Bench. ju 
"_ if 71 , 5 
Man wh indicted upon the ſtatiite of 4. Eliz. of Perjuty 

in a Court Leet: and the Judicement Was. hes at the 
"EN Eactof Bath ſuper sacramentum ſuum BE ſeneſcallo 


F n taken to it. becauſe it Cayeth at ect of the 
klo Bath, wher „Every eet is the Kings 400 8 
hat anotherhath the pzoffr oz Commodity of it : and it tag 


hat the Steward of aLeet is not an Officer of Retoꝛd: and al 
Woath was f he had done a Keſcous oz not with which he was 
Qarged : and by Lrew, It is not within the Statute; foz it 
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nt to be either befoze a Jury in giving Evidence, oz u 
article. But the Juſtices in that Were of opinion agua 
'Si 7 
ſaid | 
= ÞP Mich. 
ertl, 
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106 — and Gerrards 1 Strangder and Bur- "FE 7 Mark Steward; ar 


——— — 


Caſe. 4 nel; Calc. Caſe 2 Caſc. 
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0 30 
i; wy Elia. In the Common Pleat, TIM 


} CGXVI. Hewes and Getter e 


1 
2 


in this Cale That REED ans 


* 
= 


5 


N Action upon the Caſe of Trover of goods ind . 
own. uſe in lpſwich ʒ The be defendant nlead⸗ 

Te 100 hts hands in Dun wich in the (ame 
Coumty, and that the Plaintiff ga gave to him all goods which 
came to his hands tu Dun wich abſque hoc that he tg guilty of 
any Trover oxConverſion in ſich; It al Suite to de a good 


e af Fa. e ae 12 8 


T was onjudged. 
Kerber dhe Bapliffe ot᷑ a Franchize was not, goab, A d 
— hu, of 8. of re but it dught tote Dole the t 
uri dame. 1G oils e Corina e 8 
1J 18 7918. 0 
of — 5 FP Mthelhx 28. 2 10 ebe. = a h 
Fe 44 l and Burnelle cike bug. * ; 
n 
, 


1 
ed, chat the goods c 


— 


a at this ee 7 
| pet 28. Ei. In the CA pen 
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cxVII. Hodge Caſe. 


SS 


F ont enfeoffech vis Son and heir apparent, and no uſe 
{ ed 20 Conſideration, It ys to ſaid, It 125. 10 


e . th a thee 5 5 
ach C Caſe of Feoffanenr they. . * 0g of Apinlon, ch. 
the deed ſþouldhaye yo operation, but in the othet Cale i bs 
be 2 upon en of thx Kell. of s Ih. 5 


L U.: . „N. 4. #35 Kat 
| vf. In the King: Bench. 5. g | 


n: 


7 1 


cc "Mark Stewards Caſe; 


N Aſump6i befoxe Action t 90% 
A ward otherWile after 2 
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erney and Verweys' > TbeQueeg, and Fane, and Biſhop of, 
Cafe, camel. Caſe. 7 


— — — —— — 


— — — — — 
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8 


Mich. 30. Eliz, In the, Common Pleas. 


. 


CCXX. Verne and Verneys Caſe. 


N Dower by Verney againſt Verney: the Caſe was, That 
þ Leſſee foz years by Fine, to Whom the Zand was rend2ed 
by Fine-foz years upon the Defauit of rhe Teuant pzayed 
tg be received, and it was Counter-pleaded, becauſe the —— 
of Glouceſter gave not Receit, but where the Termoz mig 
have Recovery by CUzit of Covenant, but where the Lane 

is in our Caſe. doth Commence dy render bp Fine, there 
cannot be any Recovery by Covenant: But it was the opi⸗ 
nion of che d Anderſon, that ſuch REY ſhall be re- 


rived, 


- Mich. 37. Elix. In the Exchequer Chamber, 


15 the Exchtquer Chamber befoze the. 'Chancelloz , Treaſurer, 
: &c. 225 __ mn age the 1710 71 31. E 
ap. 12 2 gerton tox ok . cen, 
10 t he Defendant, that the CTUzit o Eros ought 1 


bite Larne foz the Wit is ertenet, Where it t to 
Pertinet, But by Manwood, Anderſon en Wizz, The 9 — 


(sno S eden e but Court may pꝛo 
feed to the E the ſame fy — 
noperly d Wit, but raminarion of te the Chancelloz, 
Treaſurer, &c. aud therefoze it ns ered 5 the Parry 
ſhould Nd to the Alignment ok th 
" iS 
es, ! 31. Elia. In the Exchecquer. 


c The Queens, and Fan, and cer 
of Canterburys Cale, 


Queen bzou ght a Quare 1 againſt Fane, the e. 20 
eb of Canterbury, Biſhop. of Foc. the 
and Hudſon Jucumbent, and counted at John Aſhburnham mag 

dof the Advowſon of Burwaſh, and wag tia d : 

on of Debt, during Which m fozte 
d, b ' whichit did appert e Bucento'p * 

Bilbop, and Biſbop wan b goes 18 
ne as Weropolza a and S Neaded 

, ex gratia ſua ſpeciali, &c. dera 


lic, Fo granted tot Faſting 8 5 8 

K © S. and my "&c, Ee quod ple Taberbe omnia 

bona Sc. -atal. Tenentium, 1 8K non reſi rates, 
2 


4 
4 p 
7 


The hen and Fancand Biſhop 0 n 
Canturonrys Caſe. 7 N 


— — 
— 
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& aliorum n reſident quorumcunq; bominum de & in Ca aſtro , Baroniz 
& c, ſeu infra eadefh pro nunero debit & c. tam ad fectam Regis &c. 
quam & c. ut lagatorum. Et quod ipſi liceret per ſe, vel miniſt ros ſuos 
Kc. and krom Him derived tothe na Earl of Huntingron, ag heig 
&c,anÞ the ſaid Earl being ſo ſeiſed, and the faid Abburnhan ſei: 
of the faid Advowſon ag appendant to the Mar B2 of A 
burnham holden of the ſaid Barony the ſald Carey uri a thc 
Outlary in foꝛte became votd, Foz which canſe the d Thom, 
Fane ad feed predict. aſurpando pra ſentavit the ſ I. R. wt 
ines ed Zand Inſtituted, and demanded Judgment If& 
ue s that the laid 11 Fanc Will aveſt that the ſaid 82 2 


B. is, and at the time of the ſaid 10 ant Was intra p 
rtatis & francheſiz przditt.'& quod ptædict. 


Dn tempore conceſſionĩs predict. was Fe 
Ind the W pleaded the lame 


9. 
N 
7M 2 the Queen mi x Pom N 
ought to be by ſpertat and Ficient! n ch wo} Df 0 = 5 ; . 
might appear to the Court by them that the intenkc the 7 
Was togzant ſich arte fo i 2 Words noi BO 
& Catalla, Would not gra aſpectal Chattel in "> 
Gan, Ind heſad he one, that by the Wozdgſy ar wu 5 \ 
that no Goods and Chattel palg by ſuch grant; 55 
which mighe be ſetzed, the which the Advotoſon of i 

ogld not bez Et quod ipſi Jiceret per ſe vel miniſtros Naw 

e in ſeiſtnam 8 H. 4. 114, 115. "The Bing ing granted 1575 . 

of London that he ſbould have l elonum & 

de omnibus hominibus & genere de & in terris & feodis ac 17 
omnibus reſidentibus inftaterr.. & feoda prædict. ita qu r. 
dicti homines, tenentes & relident. de Ke in terris & ſcodis pra. 
dict. ſeu aliqui eorundum, ſeu aliquis alius infra. eadem tt a Ns 5 . 
oda pro aliqua trauſgreſſione ſua, ſeu quocunque alio Nahe 
tam, vel membrum dehæat, vel fugerit & judicio ſtare coli 
aliquam aliam tranſgrc ſlionem feceret pro qua ipfe Catalla | 
dere clebeat, in quocunque loco juſtitia'de ea fieri debedt, -þ 
C Ila imt ipſſus Epiſc. & per miniftros Epiſc. in Ws 1p 

15 ſeſiri poſhor ; Tirwhir, The go Softhoſe that | 
9 pers ce, 12 a 1 85 f a felo de ſc. 


"Fe mt 1421 | 11 upon 1 ord Suge 


the Ki 
br 25 the 
9 0 (Licet 115 908 N reredes — 
as 


che Ein 0 155 mr 5 
if 115 
if there be ant ho it 155 11 75 


| ro Sy IL 115 Fat Is 1 nge it 


words, by which it car tac - 
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Ihe Quten and F ane 3 and Biſhop of 
Canturburys Caſe. 8 
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King hat h notice o it, and that his intent was, that the grant 
ſhouid extend to the lame, it doth not palg. is E. 3. nz. Grants 
zs and 33 E. 3. Grants 1c 3, So herethis Pzeſentmeut is a ſpe⸗ 
tial Cyattel: and it is not alually intended, oz thought upon 
When 3 man lpeaks generally ot Goods and Chattels: But 
it paſſeth yet the }Plaintiffe doth not lie foz the Defcndantj 
they do not derive any intereſt under that Gzant, but 
# oe: ſtrangers to it, and therefozechey ball not take any 3d. 
"vantage by Laying this grant inthe Queens wap; fox the 
Queen Hath good title agaiuſt all perſons, but thoſe which 
A um under the laid grant, but that is nothing to the Defen - 
g. Fox one cannot croſs the title of the King, ik he doch 
mate a title to Himſelf, As 39. All. 8. 7. All. 11. If 
te ot the King be tound by a falle ©ff:ce, the party gꝛeiv⸗ 
cannot traverſe the title of the King, without: 8 a 
i [to himlrfe,-and they the King ma Chooſe whether 
1] maintain his oon title found by the Office, oz traverſe 
5 le ot the other, Walmeſley to the contrary, this title of 
$3 ſettaneat ig a Chattel, Rex habebit omnia Catalla felonum 
e. Terminus Annotum ig a Chattel, fo Exitus & profhcua terra- 
yrlegatorum pro felonia » Do a right ok Action fo goods ſo 
an Obligation made to the party delinquent > therefoze 
TY Title to 9 theref = ik a Title topzeſent ſhall ac= 
r to the King by ſuch general woꝛds it ſhall paſs alſo from 
Eben. luch — and as to that Which hath been ob⸗ 
zan of King E. 4. extends only to ſuch Goods 
d Chattels which may be ſeized , he cited the Caſe 29 Hl. 6. 
35 5. Where the Gꝛantee ol a Kent charge, fox a term of pears 
Punted omnia boa & Catalla ſua tam viva, quam mortua , the 
. nt paſſed, and yet the Gzantee'could not put him in ſeiſin of 
1 rhe Wauld, but ought to expect the day of payment: And 
is Title to * is not a thing in Action, -fo2 ik no oiſlur⸗ 
e be made. the Party may have the benefit of it without 
5 Þ Actian: erſon held that this Title to pꝛeſent could not 
is by theſe: general WozDs, Bona & Catalla, fog they do not ex⸗ 
d to a Right, oz things in Action, but to ſuch things only 
bo ith are commonly known and underſtood by ſuch wozds, By 
it of Godds, Chattels real do not pals. Foz When m 
{3 $ 0f-Goods DHouſboldſtuff, mony, and the like perſonnl 
3 only are undetaood. So a man tannot de ſaid to have 
but where heis poſſeſſed of is, and here this rare 
_ præſentandi: Periam, This Intereſt is [4 roo 4 
Ro pap pew, Sn 
ecuto2s ave ment, We 
iGhartel veſted in their Cn &c. 3 


4/110 CcxxnI. 19% ns. 
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Hide and Hill: Grey and Edwards? Webb: 
Caſe. | Caſt, | Caſe. * 
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19. Elix. In the Kings Bench. 


CCXXIII. Hide and Hills Caſe. 


N Ejectione firme by Hide againſt Hill. The Eaſe wag Ni. 
cholas Throgmorton Tenant in tatl., without licenceof the 
King went beyond Sea into 1raly and there married an Eng⸗ 
liſh Woman, and there continued in the. Service ok Cardinal 
pool and there pꝛactized traiterouſiy againſt the State htte, 


and againſt his Allegiance, within which time he had iſſuea San 
named Francis: It was holden that the ſaid Son Wagnot inhe⸗ 
ritable to the tail, foꝛ if a Subject goeth beyond Sea with the Li⸗ 
cence of the King, and there tontinueth longer than his a 
ted time. by that he loſeth the benefit of a Subject : It was 
ther given in Evidence, that the laid Nicholas wag attainted of 
reaſon in the time of Henry the 8. and afterwards went beyond 
ea, ut ſupra, and returned in the time of Queen Mary and was 
reſtoꝛed by Act of Parliament, and upon all that matter. It wag 
Holden, that the ſaid Francis wag inheritable. 


19 Elix. In Kings Bench, . * 
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CCXXIV. Grey and Edward Cale. * 5 b 


1 an Attaint by Grey againſt Edwards It Was holdenj by Wray 
Gaudy and Jeofries , That if one makes adeed; and 
that by theſes Wozds (Dedi ) convepeth Lands to another, with: 
out any Wozds of Bargain and ſale , and that fog a ſwn'of 
monp, It the Deed be debito modo enrolled; the uſe ſyall-paſs 
aſwell as i the wozds of Bargain and ſale had been in the 
Deed becauſe that a ſum of mony Was paid foz the Land. 


Ig Eliz, In the Kings Bench - 
CCXXV, uebi Caſe. 


N Action upon the Caſe the Plaintiff Detlared. Tha: 
| Whereas Cobham was indebted to I. S. and I. ö. to the dc- 
tendant, the ſaid Defendant in conſideration, that the plaintiſt 
Would pzocure the ſaid I, S. to make a Letter of Attorney 
to the defendant to ſue the ſaid Cobham, pzomiſed to pay and 
nn the Plaintiff 10 1. It was Dbjocted, here was not any 
this 


onſideration foz to induce the Aſlumpfir ; foz the defendant by 
Letter of Attorney gets nothing but his Labour and 
Travel: But the Exception was not allowed of, Fot 
in this Cale, not ſo much the pꝛoũt Which redounds to the dt- 
fendant as the Labour ofthe Plaintiff in pzocuring of the Leticr 
of Attorney ig tobereſpected, Temps 
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CCXXVI. Temps Roign Eliza. 
Heggor and Felſtons Cale. 


IN Trelpaſs, the Caſe was , AJ Coppp⸗halder ſurrendred £0 
the uſe al his wite toz lite, and after, to the uſe ok, hig daughter 

in Fee, the wife is admitted; it was holden that the daugh⸗ 

tir after the death ob the wife might Without any une; 

lurtendet the lame Land fo the ſirſt Adintcance Wag Wilieient, 0 neger 

and Mauwoad: (m1d/ that Roper wag Steward of a Pando turrender by 

and aue al the: Coppyholders of the (aid Mannez being in Keland e. 

ge made a Commilltion 10 one 10 Nereibe a ſurrender kcom him 

there, and it was hoiden; a good ſurrender. * 


Cecxxvii . 32. Ez. In the Exchequer, 


TFF 


Nr 


the Fifteenes ſball de taxed accozding to the quantity of Icris: 

then the Kate d propogtion ail be alwWaies one by | 

1 as to the Commiſſion ad æqualittr t 
it 


axand. 3 
(aid, t could twenty pec⸗ 
3322 a; hat they rr nin 


CCXUB, Trims 


CCVIII. rin. zo. Elia. In the Kings Bench 


Harris Caſe, 


geg 199 f i of the Middle T 9 
1 F He Cate of Hatris of the Middle Temple, Wag: Tenatit 


2 | 
ap” up, Ik he hath fo2feited His Remainderduring bis Life: 0 
ww iat Ae General he hath kor ketted it tothe Queen, oz alter 
i it cannot beſt ly the Lozd of whom the Land ts holden; Foz rhe 
erſon attainted being Tenant in tail in remaindex wagnoryve- 
fy Tenant to the Lozd; Therefoze It in none of them, the 
ueen ſball have it, and the Law {hall paniſh:;theofence 
ſo ſharply that it \nffer nothing to remain in him, So Tenant 
in Dower and by the Courteſie: Andit is a Maxime, (Whataman 
hath in his own right he may foꝛfeit but it is not a certain Aue. 
whatfoever a man may grant he map foꝛteitʒas Guardian in 
cage and Executozs may grant that which they tannot fozfert. 
man ſeiteb in the right ol his Wilke tg attainted ot Felom the 
Queen ſball have but the pꝛofits ok the Land during ches kite of 
the Hugbend vide Regiſter 292. Where the hugsband/ſeiſedin 
the right of his Wife of Certain Lands is cutlawed'of Felo⸗ 
np, the ＋ N and hath the Lands during the lite vf the 
I) gud after the death of Whom, iſſued a Diem clauſit extre- 
muth vide, F. N. B. 254. D. Cook,/Tenant in tail in poſſeſſion is 
attainted of Felony the King ſball have but the pzofits;butag 
our Caſe is being Tenant in tail in rematader upon an eſtate 
fo2 life nothing {hall be foxfeited during his life, and after the 
death of the Tenant intat! Þ.attainted ok Felony the Jſlue in 
enter Arg fo 2 hath — the —— kox ik the 
King ha the e in tau como not enter wichout 
Office, vide Old Natura Brevium in the Wit of Eſchcat, That the 
King ſwall have only the pzofits.-At another day Jt was argued 
by Egerton Sollieitoꝛ that the Queen hath the Intereſt ol him 
in th indet during his like, foz a mau ſo attainted cannot 
recetve againſt the z2ueen, and it a mau att ainted of Felony 
riitehateth Land and dyeth, his Wife ſhail not be endovved of it 
and he ſaid, That this Remainder veſted in the Queen without 
Dffice, then not pardoned by 23 Eliz. Jt hath been Otyected, 
that if the Remainder be in the Queen Without Dffice, by this 
attainder of Felony by the Common Law, Then alſo in Caſe 
of attainder foꝛ Treaſon, and then what need Was there that 
the Statute of 3 3. H. 8. ſhould be made which enacteth That 
in Caſes of Treaſon it ſhall veſt in the King without Dffice, 
As to that, J anſwer , That that ſtatute wag made in af- 
tirmance of the Common Law, and alſo foz other age 
Civen to the King by the ſtatute Which Were not given 2 


2 
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Pornhball an 1 Cateſby's ? 
Caſe, 


Common Law as Conditions, Rights, &. So as the King 
might grant over without Office, and alſo the ſubject have 
a Petition of Right befoze Office, Which wag not at the -Com- 
mon Law 33. E. 6, 20. In the ſaving tn the end of it, and ag 
to the Statute of 18. H.. Cap 6. ſuch things were ta the King 
without Dfice, Foz by the Common Law befoze Office, the 
King might grant them but he could not grant them, if: they 
were not veſted in him, and the laid Statute was made to 
ſuch intent, That the Queen ſhould be fully infozmed of 
her title &c. by the Office vide Stantord Prerogat. 54.55, and 
vide. O. E. 4. 11. A. ſeiled of a Mannoz With an Advow- 
ſon appendant is attainted of Treaſon, the Church void, the 
king without any Office ſhall Have the pzeſentment: But ad= 
mitting, that it is not in the King without Office, yet the 
Pardon of 23. EI iz. doth not extend to it, Foz the wozds of 
the pardon are Treaſons, Felonies offences, contempts, tteſ= 
paſſes. entries. wrongs. deceits, Yisdemeanours, Fogkeitureg, 
penalties, and Sums of moneys. -aad if by any ol theſe woꝛdg 
he matter be helped, is to be conſidered, and if anything ſhall 
help it, it is fhe wozd Forfeiture, But J conreivethar the 
fame doth not extend to this matter, Foz although it be an 
mple Woꝛd pet it ſball be conſtrued to extend beyond the wozdg 
3 With it which concern only perſonal things as con · 
tempts> W2zongs, Treſpaſſes, as the Statute of :;. Elis. Cap. 
o which is penned. by general Words, ag Colledges , Deans 
and Chaprers, Parſons, Vicars, and others having ſpiritual pꝛo⸗ 
otions thatStatute doth not extend by conſtruction to Biſbops. 
80 have ſpiritual promotion, pet the Statute ſball pe 
ſeri to extend to the pazties named, and 


—— — — — 


102, oꝛderg and degreeg and ſhall not be extended higher. 
che Eoin of the Peace ad diverſas felonias vigher, 
Nelefacta dc. thoſe general woꝛds do not extend to Trealori 

e. vide fo the Aelidue of this caſe Venabſe and Harris Cate, 
thich was the ſame Caſe and is tepozted in Leonard 2 Fart 


122. Flacito. 169. 
Fastb. 33. 134. in the TouimchpPles“ 


| "CCXXIX. Downbill and Cateſty's Caſe. | Cl 
, ada "64 Bos, mene „%%% , 26, 
Na Formedon by Downhal again(t Catesby, the parties 
Were at Illue, and it Was tryed by Nifi Prius : it Was mo⸗ 
in Bank, becauſe that ſome oftheJury did eat and dzink befoze 
yy gave their verdict that the Court Would not receive the Po- 
e Curia that we cannot do, 1. edo nes know whether your 
; n- 
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Haſelwoods 7 Milliam Pelbams ? 


Caſe, Caſe. 5 


—— — — — 


Infozmation be true oz not, and this matter eught to be 
examined by the Juſtices of Afſifſe op Ni prius betoze whom 
the tryal was, and they are to Certifie thereof, and they 
we fþall have good Cauſe to ſtay the Entrie cf the Yoltea : m 
that Caſe it was ſaid if any of the Jurozs eat and dzink ye, 
ut void, but if at the Coſts of the Plaintiff oz Defendant 
it is otherwiſe. | 


e their verdict at their own coſts it doth not make the 


cCxxx. Hill. 29. Eliz, In the Common Pleas 


T* <heriff tooke an obligation of a pziſoner Bajlable, up⸗ 
L on Condition that he ſhould perſonally appear in the 
Kings Bench, &c. It Was holden a good Condition not a- 
gainſt the Statute of 23. H. 6. So if the Condition had been 
that he ſbould appear foz to anſwer: contrary , that he ſbell 
appear and Anſwer , toz in the pzincipal Caſe, the word, 
c perſonally ) is not of ſubſtance, foz although he appears by 
Ittoxney. yet the Conditivn is well perkoꝛmed; and 


foz the Plaintiff: Anderſon reclamant. vide 27. Eliz, 
* 0 and Cutts Cale, | 


32. Elix. In the Common Pleas. 


CCXXXI, Haſelwoods Caſe. 


; Caſe of Haſelwood, A. ſeiſed of Land is endchted 
| to the Kingby Obligation, and enfeoffed B. athig Land: 
Jud: the C f Fleetwood 15. Eliz. Wag Uouched Where it 
was holden, That in purchaſe the debter of the Bing was 


— - 


- 


„ 02 e be ſhould be Charged, 
| 32. Eliz. 
CCXXXL. Sir, Williaw Pelhaws Caſe, 


It was holden, 


— 


ble: Buthy Pigor who Was of Council with Haſclwood, The 
in his Cate was made befoze the Statute ok 33. 


Gau William Pelham was Surveyoz of the Ozdinances, andde- 


livered SJ er to Painter; Clerk of the Oꝛdinante, 
That foz that money the Queen might habe ac 
count again} Painter. Ste this Caſe befoze Seck. r. 


y 
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2 One and Uznderbil!s 5 


Caſe. 


—— — 


Trin. 29. Eliz. In the Common Pleas. 


CCXVI. ognel and Underhill s Caſe. 


Cruchefeild Grange, ànd leaſed the ſame to Sir William Raynſ- 
ford fox thirty years, Who dyed thereof poſſeſſed, by reaſon of 
which the Intereſt thereof came to Raynsford ag Executoz 
of the ſatd Sir William Raynsford, Who aſſigned the faid 


parcel of the Term, and afterwards aſſigned. the ſaid parccl 
called Hobbes fox part of the Term to Frekington and others, 
and afterwatds granted the Keſidue of the ſaid Term, not ex⸗ 
pired to the laid Bear andFreckingron,and afterward the taſd ob. 
Bourchier granted alient charge of 30 l. per annum percipiendum 
de omnibus terris & tenementis quibuſcungue vocat The Grange 
of Crucefeild, in the pariſh of d oncleigh in the county of Warwick 
nuper in tenura, & occupgione William Raynsford milit. & nuncin 
tenura, & oecupatione Hen, Bear. Bouchier granted the Reverſton 
of Hobbes to Lewknor in F ce, to Whom Scarre releaſeth all his 
tight, eſtate , and demand in the fad Land called Hobbes, 
the Leaſe expired, the Rent behind, Lewknor Leaſed at will 
to R. the firſt queſtion wag, It the ſaid Rent Charge ſhall 
be ſaid iſſuing out of the ſaid Lands called Hobbes ; fog if 
de. then by. that releaſe the Rent is gone: But the Whole 
Court was cleer of opinion, That the Rent was not ifluing 
out of Hobbes, but out pf the Lauds then in the poſſeſſion 
of Bear. and not out of the Lands in the Ea of Freck- 
ington z Itthougy it Was objected by Walmſley Sericant that 
the Wozds in the grant ok the Kent (in tenora & occu- 
patione Bear) ſhall be conſtrued in the dis ſunctive, quaſi five ; 


farm except a parcel of it called Hobbes, to Sir Henry Bear fog 


N Keplevin the Caſe wag as appeared upon the pleading; 
That Rob. Bouchier wag ſeiſed of a Certain atm called 


and then the Clole called Hobbes, although it Was not in the 


Occupation ; yet it Was in wenura of Bear: The matter 
was at ancther day argued by Fenner Serjeant foz the plain⸗ 
tiff, and he much relped upon the Wozd quibuſcunque in the 
grant ok the Rent de omnibus terris quibuſcunque commonlp 
called Cruecteild Grange: As ik J graut to you all my trees, 
my Apple trees ſball not paſs, but if the grant was omnes 
arbores meas quaſcunque they paſs, and that by the Empha⸗ 
is of this word Quibuſcunque : So if I grant you Common 
{oz pour Cattel in ſuch a place, none wall have Common 
but thoſe which are Commonable, ſball have common there, 
tontrary, Where the grant ig pro averiis Quibaſcunque : And it 
was adjudged in the Chancery in the Caſe of the Biſhop of 
Ely , That where the ſaid Biſbop Leaſed all the Des 
meatneg of a Manno fox peares, That by the laid lente, Tye | 

ths | ; * 


1878 err. 
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Rawlins and Somerford.s 2 * 


Cale. Y) - 


Park within the ſaid Pannoz ſbould not paſs, But perhapg 
Ik ſuch a leaſe had been Omnes & ling ulas tciras dominicales 
quaſe unque: the Fark would have gaſſed: And aiterwardg the 
Counſel of the praintiff ſceing, that the Court Was ef opinion 
with the defendant ; took Exception to the pleading; The de⸗ 
fendang made Conulans ut Ballivus Adminiſtratoris of the Grantee 
bf the Rent, and doth not ſbew the Letters of adminiſtration: 
And as to that, It was agzeed by the Court that that had 
been a good Excepfion if the matter had not been refieycy by 
the ſtatute of 27 Elz. of Demurrers. Another matter wag op: 
.- jected upon the ſtatute cf 32. U. ©. Cap 37. upon the Wozds of 
the ſaid ſtatute, ( ſo long as the Lands remain in the poſſeſſion 
df the tenant in demeaſne,who ought immediat ly to have paid the 
ſaid Rent: and it was laid by.ndcriov and bodes: t hat the Conu⸗ 
ſans was good enough and within the Releife of that ſtatute. 
Foz Lewknor Was the immediate purchaler and although 
he had let the Lands to another at Will, that did not matze 
any thing, foz yet the Eſtate of the Land is Within the words 
of the ſtatute fox the Land remaines in the ſeilin of the 
f(t purchaſer: And note that in tus Caſe, Fouchier dygy 
befoze the leaſe expired, ſo as the Rent was not Daternyz 
ned in his 1fe, And afterwards Judgment was given foz 
the defendant. N 


Mie hb. 50, El;z. In the Kings Bench. 


CCXXXIV Rawlins and Somerfords Caſey. 


15 Ejectione firme the Caſe was. Cartwrighe poſſeſſed of a 
houſe foz the term of o years, demiſed a Stall parcel of it 
to wartow fog two years, and afterwarbs aſſigned the Whole 
houſe to Rawlins koz all the years 5 Rawlins redemifed the 
fame Stall to Carcwright foz twenty years, but Wartow did. 
not attozne; but befoze the ſaid Redemite Cartwright by dceb 
Indented demiled the ſaid Stall to Wartow fog ſix pears af- 
tar the ſaid two pears ended, and afterWwaws Rawlins rede⸗ 
miled all the houſe to Cartwright foz 1 pears rendring 
rent Wtth claute of reen:ry, and upon the Indeature of the (aid 
Kedemiſe was endorfed that befoze the Sealing and deltverp&c. 
it Was d bet\veen the parties that Wartow thould have 
the ſaid Stall acco2ding to the leaſe fo2 ix years to him made, 
And afterwards Cartwright redemiſed the ſaid Stall to 
Rawlins fog ten years, and attetwardg, the Rent was behinde 
aid if the Rent reſerved by Rawlins upon his demiſe to 
Cartwright Was ſuſpended oz not was moved a queſtion : Cook 
argued, it was not ſuſpended, foz Rawlins had in the ſtatute 
bus an Intereſt in futuro, which cannot ſaſpend the Rent 
befoze in poſſefſion, And he put the Caſe 31. E. 1. Fitz. d 


ſcent. 
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The Guardians of theMon altery of 2 
Otlerys Calc. 


ſcent 17. L92d and Tenant, the Te 

gy and dyeth, now the leignoꝛy is not pꝛeſentiy extinct; Fox if the 
Lozd takes Fealtp of the Son, the ſeignorpy doth continue m 
Eſle and vide acc. Fits. N. B. 144. 25. E. 2. 72. Haughton, the Rent 
is ſuſpended, as if J. Leale Land and an Advowſon rendring 
rent, and J take back an eſtate in the advowlon now the rent 
is luſpended: But as to that it was Ant wered that there the 
party hath a pzeſent intereſt in the Advowſon but ſoit is not 
in the Cale at Bar: And by Cook, A. ſeifed in Fee of 2 Acres 
makes a leate of two of them foz » « years rendring vent, and 

afterwards the Le Te leaſeth one of the ſaid Acres fox years to 

the Lelloꝛ to begin twopears alter, it is not a pꝛeſent ſuſpen- 

ſon of the Bent until the Leaſe come into poſſeſſion &c. HM 

afterwards it was adiudged that by the Leaſe in futuro 

the Kent wag not ſuſpended Paſch 28, Eliz, Rot. 255. | 


Mich. 26. El. In the Exchequer. 


ccxxxvl. The Guardians ot the Monaſtery 
of Otlerys Caſe. 56 


R the Exchequer It was found by Tpectal verdict, That 

the Guardian and Ch:nnons Regular of Otlery Were ſeiſed 
of the Mannoz of O. &c. and that 22. H. 7. At a Court hold» 
mgrantedthe Lands in queſtion to W. and W. his Son fox 
their liues by Copy accoꝛding to the Cuſtome of the fald h annoʒ 
and afterwards 30. H. 8. they lealed the ſame Land by Inden⸗ 
ture to H. rendzing the ancient and accuſtomed rent, and akf⸗ 
terwards lurrendred. their Colledge c. aud after Wards W. and 
W. dy:d7 And ik the ſaid Leaſe ſo made during the Eſtate Cit» 
fomary, notwithſtanding the Statute of 3:. H. 8. Were 
good 02 not, that was the Queſtion being Within a year bez 
ze the ſurrender &. And it Was argued by Egerton Sol- 
licitoz , that the (aid Leaſe Was votd by the Statut, the 
wo:dg of which are, Uhereok oz in the which any eſtate oz 
Intereſt koz terms of like, yrar 02 Pears at the time of the 
taking of- any ſuch leaſe had his being oz Continuance 
dwag not then determined finiſged oz Expired, Andthere- 
110 we are to lee, ik this right oz poſſeſſion which W. and W. 
-had at the time ok the making of the laid leaſe was an In⸗ 
trreſt, oz eſtate foz like; and ag to the Word Eſtace eſt nihil 
aud then meaſure of time koz an eſtate of Fee Umple, is as 
nuch as to fay an Intereſt in the Lands tes ever and ſo of 
the reſt, and therefoze, W. and W. had at the time ok the 
mating dk rye Leale an Eſtate foz the thing dem ue: And 
ithaugh ſuch Cultomary Tenants are termed in Law, Tenant 
* will, Pet they are not ſimply fo, noz meer Tenants at 
Mill, but Tenants af will cen ConſuctudinemMſonrrit:Wihigh 
| 5 un 
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ume Warrants his poſſeſſion here fox life, aud ther: foze it 1 4 
an eſtate; and thts eſtate being ſuppozted by Cuſtome is ac- 


* be Tenant by the Curtelle Withour a new Admittance: So 


 tball not hold the Laud Charged 3 and ſo it was adiudged in 


3 He Cale was T enant in tail, the remainder over to another 


The Guardians ot the Monaſtery ts 
Otlerys Calc. 4 
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moe certain eſtate, then an eſtate at Will, foʒ the Toppyholber may 
juſtiſie againſt his Lozd;and fo cannot a CTenant at will whole 
eſtate is determinable at the will and pleaſure of his Leifoz, and 
although this Eſtate is but by Cuſtome, and by no convevantt, 
pet it is ſuch an eſtate Which the ſaid Natute intends; and non 
refert by what conveyance the eſtate is raiſed, So it be 


knowledged in Law to be an eſtate and ſo accounted in our Lam: 
and the Law hath notably diſtinguiſhed Coppphold tenancies by 
the Cuſtome and Tenancies at will at the Commen Law, fog a 
Coppyhoilder ſhall do fealty, and have àid of His Lord in an actis 
on of treſpaſs ye (bali yave and maintain an action of 'Treſpaſg 
againſt hig Lo2d ; His Wife {hall be endowed ; the Pugband ſhall 


Cuſtomarte Tenancies are within the Rules and Maxime» of 
our Law: As inthe Cafe of Horewood There ſball be a poſleſſio 
fratris ot it Without admittance and it das adiudged e. Eli in the. 
Kings Bench, That if a Copppholder ſurrender to the uſe of a⸗ 
nother foz pears, and the Leflee Dyebh, his Crecutozs ſbail 
have the refidue of the Terme without any admittance M, 
14. 15, Eliz, 4 Copppholder made a Leaſe foz years by Jadcnture 
warranted by theGuſtome. The Leſtee bꝛqught Ejcftionefirme 
was adiudged maintamable iy theCommonrleas aithon <p 
Objected, that ik it: be ſs, then if the plaintiff r he 

would have an Habere facias poſſeſlionem, and there CUppyholdg 
ſþonld be oꝛdered by the Common Lawes of the Land: 10 Elz. 
Lard and Coppybolder foz life, The Lozd grants a Rent charge 
out of the Pannoz whyereof the Coppphold is parrel the 
Copypholder ſurreudrefh- to the uſe of A. who 18 admitted, he 
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the Court of Common Pleas. 
CCXXXVI, Mich,23. Eliza. In the Common Pleas, 


TS was holden by all the Juſtices in the Common Fleas, 
That the x2neen might be put out of. poſſeſſion of an ad- 
vowſon by two uſurpations ; and ſhall be put to her uit of 
Kight of advotuſon, as a Common perſon ſbalt be foz it is 
a thing tranſttozy-and if the Mucen after ſuch uſurpattons grant 
the Advowſon, the graut is void, and ſo it Was adtudged. 


CCXXKVII. Mich, 23. El. In the Common Fleas. 


in Fee, makes a leaſe fo life acro2dipg to the ſtatute, and 
afterwards dyes without Jiſue , and NN ares be in 
remainder grants his rematnder by Fine befoze any 


— ** ad 


William eln 
Caſe, 


and by Fenner, the 'Connlee cannot now enter upon Tenant 
foz life, no2 avoid his leaſe, fog by the Livery to the Tenant 
fox life, a freehold paſſeth , which cannot be avoyded Without 
an Entry '; As if a Parſon makes a leaſe for life rendzing 
Kent and dyeth; the luccefſo2s atcepteth the Rent now the 
caſe is affirmed, vide 18. E.4.25, and then When befoze any 
entry, he in the Remainder, grants his rematnder, the Grantee 
ſhall have it, but as a Kemainider, and ſo the eſtate of the Te- 
nant foz lite, Which befoze Was voidable, is now made good, 
aud lo it was holden by Windham and Periam: But by Mead 
and Dyer by the death of Tenant in tail without Iſſue the, 
1caſe fog lite is become void, fs2 the Eſtate out of which the 
Gate foz life is derived is determined by the dying without 
Inne Ergo Sec. vide 21. H. 7,12, leaſe fog life ts made upon 
condition That if the Leſſog pay to the Leſſee at ſuch a day 
0). that his eſtate ſhall ceaſe now by the perfozmance of the 
condition the Eſtate is determined withont any entry. 


CCXXXIX. 32 H. 4. In the Common Pleas. 
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eir Attoznes; It is a goo 
ices had by ſuch Loꝛd by the hands or 


* 
md alſo ſeiſin of the 
gh, and ſball binde 


ſuch an heir befoze Livery ſued is good enou 
him afterwards in anJyowry, &c. 


Temps H. &. vide 31. H. 8. rot 420, 


CCxxXXX. Sir. lian Hollis Caſe. 


| r William Hollis bzought a Quare impedit againſt the Bi 
| 8 — Fuliamb Kt, and William vida A 
The Caſe was, Six Ralpb Langford At. Wag ſetled of the 
BK Vannoz of D. ts which the advoivſon was appendant and pꝛe⸗ 
to the ſame Church one 4. his Clark Who wag ad- 
e 
ance e 0 Dir ' Fultamb. 
knesFuliamb; George Fuliamb. and William Walton, & corum uni 
donjunctim & diviſim. afterward the ſald Sir Ralph granted by fine 
md Manne with the Advowſon {fo Sit William Hollis in 
Tee; the Church became bold, the ſaid Dir Godfry Faliamb. 
MNelented the ſazd Waltham Hig Clark Who was admitted 8c. 
Ind upon Argument at the;Barr and Bench, Jt was adjudged 
igainſt the Plaintiff and the pzeſentment of Sir Godtry fo/e 


Without 
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Fita aud Pierdes 8 


Caſe. 
1 20 — 


without the others, Was good NotWithſfanding alſo that Wal- 
tham the preſentee was one ok the grantecs ct the next Avoy⸗ 
Dante Ir. 31. H. 8. Rott. 420 vide. 2+, E. 4. 66. 35. H. 6. 62. 
See this Caſe lately Reported in Sir C ;01ge Mores Kipots. 
by the .me of Sir Codtrey Fultambs. Cale; ' 


CCXLI. Temps Roign Elix. 


Naar by by Hind and Hales the Kings am, 28. 
ces of Aſliſe in the County of 110 in the Caſe of 
Biſbop of London and one Heron keeper of Cronder 105 
if the Keeper of my Park, oz any of his ſervar ts 1 pithour ö 
'His aſſent, of their own hea 8 and without my co 
kill any Deers Within the ſaid Fark being within nis kr 0 in . 
oz abateth. oz pulleth down any houſe, Whithin kf 
02 Barn foz to lap Pap fox the Deer 1 op made 0 
Trees, wood v2 . , ng (lia the 
ame, 02 gives it to another, that in all the c | 
of the Park ſhall fozfeit his 'Officp ; And it was areed 15 of 
them That ſuch a keeper hath not 8 abe! ny 0 | 
the Park 02 in the Lodge, but the poſſe ton meat ay 4 
in the Owner of the Cott of the Park, and the z eper ha th but 
the occupation, and Keeping, and the ſurveying 3 
foz ſuch a Keeper cannot juſtifie ih holding. he Lodge / 


with kozce in a wait t upon the dente dt H. i e 
"it 
Tas 


Owner of the Park, but it w#$8Egreed that 1 by t . 
heritance in ſuch an Office, ſhall not fozfeit His © 03. th 
— afozeſaid, he | 


Hill. 29. Eliz.In the Common Plear, 
CCXLII. Fitz and Pzerces Caſe, 


N Ejectione firme by Fitz againſt Pierce: —— C 
1 and now came, and ſbewed by way of Plea. that the outs | ; 
lawry Was ertoniousg. in this videl't ad Com meum tent 30 Jan | 
29, Eliz. Whereas the (aid day was Dies dominicus, and? | | 
was no county Court Jt was the opinionof Wind: — 
the ſame matter did well lie in plea, fog it is matter a — 
Wit hin the Recoꝛd, as in the caſe of Brecket und Fiſh; be Con 
26%, hd Pcriam Were of a contrary opinion 3 0 

is not like to the caſe at bart. F03 men * 


e 
earery to urt à ne 9 
e hs, 30 Dies" ant ung 


and endeth, But it is other wi 


be dies Dominicus NECNE, foz if ſball be tryed by „ 
To: 
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— Lees we" "x TY. / . r 5 Inie's - = 's 
Keeps Caſe. Pkaꝶ & Pollores Caſe; 
r | TE rw 


Tr, 32. Elin. B. R. 
43. Keenes Cale 
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t oe any thing to move the people to ſedition, the ſame 

my; but then it muſt be fedition againſt the Queen; 
bot that opinton was the whole Court. 
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tend bare C 
end men bee 15 
ie that robbeth by mt igh 15 11 upon gt 1 0 the Jury 


, that ne the endant take theſe wo2ds, te is a wozſe 
life then he that robbeth by the - way : Jt was 
wozds found pp the we] e vezdid we! 112 as 


GT mere Won 

ant dixit utrumque at fi . 
fon, And it fs not like to the Caſe 3. Ma. 1 

wozds is found, & quoad alia Kane bes 11 

ne of the remnant, ſo it is not here; fo? this 

At doth not acquit him of the other wo2dss and fo? that 

e Judgment was ſtayed, 4 

H. 26. 
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conſideration that the plajntif pꝛo homie to the defendant, An 
when he had gx the ſatd kurres the befendant could have 


ſuch a quantity, of, the laid furres e pleaſed upon equal 
pꝛice; aſſumed hy bꝛomtted, t that + 901 no — nth 
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247. Baker, Cale. 

AUrit of Paztition, by, Baker Heir of Gertrudi Marqueſſe 


of Exetor, who diviled all his Lands to Blunt; by which 
ed a. Writ 
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Hunpiney Babington bzoughta Writ of Ditteit ; und W 
ed that IT. S. was leiſed of Land, e held the lame ot the 
Banno2 of Rodely, Which Manneziis anctent Demeſne, And 
hat the laid 1: S. being fs ſeiſed, a it of Ente ſur Biſſei- 
in Was brought againſt hi min wich I. S. pleaded & loſt, 
and Judgment was given aghinſt him. Er quod ipſe Hum- 
phtidus-extitit Dominus Manerii puædicti, and cancluded, ad 
extizredationis ipſius Humphrui periculum m̃anifeſtum. Erce- 
tion was taken ta the Count betauſe the words are, quod 
am ipſe exiſtit Dominus Menerii! prædicti; here he ought to 
ſip kürtehe z, Et temporti Judichf? prædicti exiſtebat 3 fo2 if the Amendment. 
edovery was before yo jmochaler te ſaid Manna, his Acton 
both*nor/1ye, which Rhodes and Antlerſon Cunteſſerant, wheres 


dae dap was given toth the ? Plaintif' tu amend his Count. 
* 0 iir e $4 


wes 2. Eliz.'\n Seace. 
25; 1. Sir ill. Pelhims Caſt. 


Tee caſe was, A. Tenant fo? fife the remainder in calf to 

B. &c. A. by deed indented and enroled, bargatned and 

ſold the Meſſuage ſo conveyen to W. P. in fee „ who ſuffered 
a common recovery , in which A. ts vouched; and ſoa com- 
mon recovery had and executed; and this was befo e the 
Statute of 14. Elix And if the recovery ſhould bind B. andi 
his 
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Sir, Will. Pelbams.Ca{e. 
2 his Remainder in tall was the Queſtion : 02 it bea foxeeteage. | l f 
Altham azgued that here is a ene 5 1® It is to ſee it 9 
a common Recovery tutfered by Tenant fo2 like (which here 
is the Wernau be a forfeiture oz no by the common Lay 


if no Execution be ſued upon the lame Recovery; 2* ye it 


or, 260 Ap 0 tenants nd « 
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n fo2teituze which 
fee 39. E. 3. 16. It Tenant koz life pleads any thing again 
tbe right of him in the Keberſlon , it 1s-a-fozfefture-;; 
Fincliden & Belknap he cannot filead in the rights 5. Aff. 1 
nant to life is tmpleaded in a Precipe by aſtranger, 4 confeſſeth 
the Actfon , upon which the Demandant hath ry 
Leſſor enters, againſt whom the Demandant fueth Eretu⸗ 
tion; The Lefiorbzought an alliſe, and had judgment to recover, 
for it is a fopfeitwe , becauſe the Tenant faz life bath ad- 
mitted the Reverſion in another becauſe it is an allienation 
to the diſinheriting of the Platnttf e of the Leſſor : 12 E. 3. 
firs Reſceipt. 14. where Tenant foz life-pteaded in cheife 502 
cannot deny oꝛ gainſap the Aion of the Demandam , 02 
makes default, by Cobin/he'Qall-fazfeit his eſtate; But (f 
a rent be demanded again}: Tenant fo2 lite, and be rendzeth 
the ſame, it fs no fozfeituze', 12. Aff. 31. Tenant fo2-life- is 
impleaded by Covin , between him, and the Demandant, and 
pleads in cheife without atd pzayer , upon which Judgment is 
given, he in the Reverſſon,enters in a Juris utrum agatnſt tenant 
fo2 life who pleads fetntly traverſing the pofnt of the Anion, 
he in the Revezſion ſhall not be received; foꝛ in as much as the 
tenant hath traverſed the Agion,he is nat within the Statute 
of Welt 2. 3. 5, default Revhition , but he in the Reverſion 
may. enter by the Common Law. 22. E. 3. 2. In ſcire facts, 
ta execute a fine againſt r fo2 lite who pleaden to the 
Inqueſt, whereas, in truth the Land in demand was nat com- 
palſed wit hin the fine, Judgment is given fo the Demandant 
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Sir Vill. Pelhams Caſe. 


in the Scirg Fagias, he in the Reverſſon map enter: In our 
üncipal „here is apparent and maniteſt Covin; foz the 
nant, koꝛ lite voucheth without caufe, and this Recovery is 


g 
* 


mpleade 


it of Kightz and if the Gouche entreth, and looſeth by 
tion tryed, oꝛ default ut ſupra ; that Bok is tobe intended 
of a Recovery Executed; fo2 there in luch Caſe, he in the Re. 
verſion hath not an Entry, but is put ta his CUrit of Carey, 
the Common Law, Ve: Br. Tythe: Forfeiture '87, 24. H. 8. 
enant fo2-life is impleaved and pꝛapes in the Aid of a ſtran- 
ger- he in the Beverſion map enter; but if he dothnotenter 
until the other hath recovered, then he cannot enter, but is put 
his 185 of Entry, ad terminum qui preterijt, vel de mi- 
geln ad Commutiem  Legem; and therein he hall fatrific the 
covery ; And there; dy Brook, Uoucher of à fftanger is 
he Lef Foxfeitureo2-itvothnot diGaffirm the Reverfion 
t 


he Leſfo2:: And he vouched 24 E. 3-68. where Tenant fo? 
e pleaded in the right with ald pꝛayer: and ſo he argued, 
that befoze Execution, he in the Rematnder might enter, but 
fter Execution is put to his Action: But in our Caſe, al- 
hough that Execution be god; pet he in the Rematnder may 
inter; fo2 it is found by Uer dic, that at the time of the 
Recovery he was within age,, ann that when he dyed, that 
9 the next Remainder was within age, and then no Entry 


be imputed, and then he ſhall not be d2iven to his Action : 

if Tenant by the Tourteũle makes a Feoffment with warran⸗ 
ty; and dyeth, and the ſame dilſcenus to his Peir within age, 
wet; he ſhall enter, although he hath nat avofved the warranty 
in the life of his Antettozs, Allo he ſaſd that the Statute of 
32 H. 8. extended to this Caſes fo2 Sir William Pelham the 
Uendee was but Tenant fo2 life, and although that he be but 
Tenant fo2 the life of another, pet he is Tenant fo2 life as 
fullp as if he were Tenant fo2 his own life, (oz otherwiſe 
Tenant fo life oz lives.) Note this, the wo2ds of tbe Sta. 
tute. As upon the Statute of 20 E. 1. which gives reſceipt, 
de defenſione juris, the woꝛds ate, cum quis aliquod breve Do- 
am Regis impetret verſus Tenentem per Legem Anglia, vel 
feod taliat vel ſub Nomitie Dotis, vel alio modo, ad terminum 
* | =: upon theſe woꝛds it is holden 11 H. 4. That where Land 
was given to one and his Þeirs foz the life of another, — 
upon 


ama 4 AQ 


upon ſuch; an-Eſtateyche: tn the Reverſcon could tete 
by e — 


he 


on 8: 


and'thent*is rope 


4 


Ve. Book Entries 254. Where upon id pꝛapet, the party! 
have Aid ſhewed ſuch ſpectal matter; But in dur Cale, ' 
Tenant foz like hath Uouched his Bargainoz, and not 1 
out caule, foꝛ he hath a Warranty from him. und'the Oe 
mandant cannot Counterplead it, fo he had a fein, where 
of he might make a Feoftment.' As tothe Caſe! 14 b 3. Fit 
Reſceit 135. Lefſ fo life in a Preape againſt hun without % 
pꝛaper pleadeth to the Enqueſt the firſt day, hem Reverſie 
may enter; Tt is true, he may enter, and enter into the Re 
ceit, but not into the Land foꝛ a fozfeiture; Foz then Fig 
herbert mold have. abꝛidged that Gate in the Citie of Ente 
Congeabte, and not in the Title of Reſceir: And the Boh fn 
5 Aſſ. 3. is god Law, fo; there the Tenant 'voth'confeſst 
Reverſion to be in another but in our Caſe the Tenant Mou 
eth which is a lawful ad, and accozding to the Covenants 
his purchaſe : And although the Recovery was by agreement, 
yet it is not fo2 that'a .Foxfeiture zi fo2 it the Tenant fo litt 
Uoucheth truly, it is not a Fozfeiture. .Befoze the Stati 


ai, 18e 


Y 81 Mn Pelb an. CG aſe E. | RA 
ch. Capig . which: ave Reſceit tu n Wpomaynz-and-ta 
mer lion; where tos particutar Cenant inumpieded; 
nabe detalut, & he qοοον moluctirgrimo emed tutheſi 
« but blztt of int; but nd Entty: and that was 
452 Which the bam give teVecoveries car ſi puiſſoit, 
Ki ke (ceit given, but that only iti 2 Caſes atuꝛeſaid; 
© iftet ward decauſe in was found That manp particular 
being tm anal, (wWouro-Þv-ant faintly} The Sta⸗ 
of 14 R. g Reltelt in ſuch! Cn r And e hat 
were theſe das made; if 1 uo Cale s the Entry 
awkal ? But after thett twa Statutes, a pp 
nus deviſen's. foz fuchiperticulay Tenants would ſuffer 
querfes ſetcretly in ſuch ſoꝛt thatiithiſe in theiRevergon 
ot haut Matice af it. ſa as they tunim hot, ante qudicium, 
per to pe received; te the temedn af which wilchief 
Statute of 32 H. 3: was! made: N which; All Nerobe. 
nd against the. Tenant dy the:Curtede, 02 othetwiſe fo) 
ves by agrement ot thel parties, al any Land 
of fuch particular Tenant is ſeiſed ſhoubd he natd as 
ut by the Curtee & hould be doid agaiaſt dim twthe 
rſlon: And pet an Euatton was taund out ar that Sta- 
oz ich part ſduler Menant would, make a Megffment 
h arrant p, and thewithe' Feoffoz ſhould be umplcaded in a 
itof Enten. and he the Tenant fo2 lite, oho ſhould 
over, and ſuch a ery was out of the Statute 
H. 8. far the Recouer was not againſt ſuch particulat 
wnt & c. oꝛithe remedy ot which milchtel the Statute of 
A was made; by wohlch , n -as:.pzpved that ſuch Re; 
wies had, where ſuch partikular Cenant ſhall be vouched, 
uld-be void if ſuch Ketovery: be had between them by Co- 
{nd he conceived, Chat the Foꝛteiture is not iin reſpea of 
zecabdery it ſeif, but ot the plea lt ade d by the Cenant; 
Rete in gur Cale there is not any Cubin found, o that Sir 
Wan Pelham knut m, har he was but Cenant foz life; but 
found that the Recovery was with their aſſent; aud that 
lawtul ns this Caſe ix, fo they may agtie to haue ſuch 
Wery fogifurther aſſunante ; and lo Sir William Pelham 
not vourhed auy bun hes Bargain, and that accading to 
N Covenants, and this Bargatnoz was not a bare Ce 
| — — — LC h 
immediately depending upon Eftate fo2 like, 
Roc; therefoze ſt was not murly a fenen Mecumtrgn Any 
ej E. 4. 2. nd Br; Forfeiture 87. where Tenant foziite being 
pleaded in aPrecipe vaucheth a ſtrange r, it is not a Mie iturez 
Ait doth--not- diſ-affirm1 the Reverfion g &c. tonnunpt Aid 
"Per, fo; a ſtranger: may releaſe with Marr antytaTxnant 
ke, upon; which be ang — :!Andibe:repoared in his 
kgument, That Bromley Chauncellox of Englaw corp $0 
| the 
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Sir Will. Pelham Caſe. 
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fo2 life &c. e 


bai 
Tenant of the Land, and 
* the ſame intent 
Cale in 


auen; and Jconcefdeclearty, 


5 e at the Common Law, without 
ay Statute to make it a Fozfeitnre. 2 
ment in the repute — _ 


dyed, that he in the inder had 
en, it T= pad Not any remedy ; 
e Littleten doth not- repozt the lame as his —— 
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ee where upan the defadt. of the Cenant reſteipt is &iven 
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her fo 5 — vlterius neceſſe habet oſtendere Jus ſuum 
ermam mis uquod prius impetravrrat, and if hig 


vight be nat oy ys than othe right.of Um in the Reuerlian, be 
Gail 18077 theo Land, notwithſlanding the Judgment given 
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any F that Tale, but . tbe.Kecaverpds 
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covery is to the ule of the Bargainee againſt whom it was hay 
&c. Jt hath been Dbjeced, That he is only a Uoucher, which 
paradventnre was Lawtul in this Caſe, by reaſon of the Mar⸗ 
ranty paramount, and of a Releaſe, oꝛ Confirmation with AMar⸗ 
ranty, and 2 Caſes have been vouched to ſuch purpoſe, viz. 5 
E. q 2. Tenant fo2 life being impleaded in a Precipe, vouched a 
ranger, the Demandant Counterpleaded the Uoucher which 
was found fo2 him, he in the reverſion had no remedy but with 
a Writ of night: So if the Uouchee had entred and loft bc. 
as to that Caſe we ought to conſider, That every Book ne. 


pozted in our Law js not Lam: But let us Dbſerve, Df what 


duthoꝛity the Caſe fs, truly the conceit of the Kepozter Himſelf, 
fo: he puts the Cale, and reſolves it; but there is no Judge, 
02 Serjeant named in the Caſe, &c. Che other Caſe is, 5 E. 4. 2. 
Note by Hendon clearly; It mp Tenant fo2 life voucheth a 
ranger who entreth into the Warranty generally, and doth 
not know how to barr the Demandant the Tenant. ſhall recover 
in value, and the reverſion of him who hath in value ſhall be to 
me in Lieu of my fozmer Keverſion, as neleaſe ts Tenant fo2 
life ſhall enure to him in the reverſion 2 But that is but thc opi⸗ 


mon of one Serjeant 8&c. But J anſwer to theſe Boos; I 


the Demandant in ſuch recovery hath a good Title, ſo as the 
Tenant, 02 the Gouchee, as Hendon ſaith, know not how to 
barr the Demandant, there ſuch a Uoucher of a ſtranger is not 
a Forfeiture, no2 ſuch Kecoverp ſuffered thereupon ; fo2 againſt 
his will and volens nolens he ſuffered it: But if Tenaut had 
good matter to barr the Oemandant, and no good Cauſe of 


Uoucher, that the vouching of a ſtranger, oz ſuffering of a 


kecovery is a Fozfeiture of his Eſtate : And here in our Caſe, 
the Defendant had not any Title, the Tenant oz Uouchee had 
not any Warranty, 02 cauſe of Qoucher 3 But the Tenant 
might have barred the Demandant it he pleaſed, And he ſaid, 
That the Uoucher only doth not make the Fozfeiturs 3 but much 
rather the Recovery ; fo2 when Judgment is given, and Execu- 
tion had, then is the Fee plucked out of him in the reverſion, 
6R. 2. It Tenant fo2 lite clatmeth a Fee it is a Fozfeiture 3 But 
here Pelham hath done moze, foz he hath gained Fee by the 
Judgment, therefoze a fortiori it ſhall be a Fozfeiture : But 
let us a little ſee, what medlings 02 attempts by the particular 
Tenant , are cauſes of Foxfeiture, and what not, 5. AL 3. 
be e A. bzings an Entry againſt Tenant fo2 life by a concluft- 
onto ouſt B. of his Keverſion, ſuppoſing that the Tenant fo life 


held of his Leaſe 3 The Tenant confefled the Action, upon which 


Judgment fs given, B. enters, and his entry adjudged Laivful z 

{02 that Kecovery is adjudged in Law but an alltenatton to the 

difinheriſin of him in the reverſion 3 and here it appears, That 

luch recovery by Covin, is but an allienation, and without any 

trength of a Recovery. And he cited many other Cales cited 
- D 2 


befo2e 
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befoze by Altham. 14 E. 3. Reſceipt 135. There Tenant fo lite 
pleads in Chief, o2 pꝛapes in aid of a ſtranger where he might 
barr the Demandant, and will not, it is a Foxfeiture; ann 
alſo 22 E. 3. 2. & 27 E. 3. COhere Tenant fo2 life in a Quid 
juris clamat Attozns unto the Conuſte upon a Fine levyed by 
him who hath not any thing in the Land, the ſame is a Foꝛteiture, 
and yet that Attoꝛnment doth not divert the Keverſion out of 
the Lefſoz. 50 E. 3. 7, & 8. Land was given by Fine in Call, 
the remainder over to a ſtranger in Fee, the Donee tok a ite, 
any dyed without Jſſue, the Wife accepted Oower afſigney by 
a ffranger, he in the Remainder brought a Seire Facias again 
the CUife , that ſhe is Tenant in Dower of the Aſſignment 
of a ſtranger, and pleaded to the Title, the Demandant reco- 
vered, the hath loſt her Oower, fo2 ſhe hath not pleaded dutiful 
as the ought being a particular CTenant, Temps H. 4. Tenant fo 
life looleth his Land in a Recovery againſt him agatniff his will, 
and thereupon bꝛings Quod ei deforceat, and declates upon an 
Eſtate tail, and recovers the ſame, is a Fozfeiture, becauſe he 
hath challenged a higher Effate, &c. 5 H. 7. Tenant fo? life 
joyns the Mile upon the meer Right. 2 H. 6. Leſſee fo2 years 
being ouſted- bzings an aſfſiſe and xecovers. 1 H. 7. accepts a 
Fine of a ſtranger ſur Conuſans, &c. come ceo que il ad de 
ſon done. all theſe are Fozfeitures. In our pꝛincipal Caſe here, 
Tenant who ſuffered the xecovery did not plead at all to 
defend the Right; but where he might have barred the De- 
mandant, he gave itrength to his pretended Title, and made it 
a perfect Sitle, and by ſuffering the Recovery and Judgment to 
paſs, had taken away the -Reverfion out of the Leſſo2 to whom 
he owed Fealty, and therefo2e it is a Foꝛfeiture: And without 
doubt it fs apparent to the Court, Thac the Demandant in 
this Recovery hath not any Title; fo2 the Recoverozs in ſuch 
Caſes are but Aſſignees and Purchaloꝛs: Thich appearethby 
the Statute of 7 H. 8. Cap. 4- which gives Diftreſs and Avowyxy 
to Recovero2s &c. As to the Jnventing-of Recovertes, it was 
a neceſſary Devile; foz it was to take away Eftate-tatls, which 
were the Cauſes of grand Viſchiefs and Inconventencies in 
this Realm, and it was great reaſon ; fo: Tenant in Tai! 
might by the Common Law alten his Land poſt prolem ſuſeitat, 
and then he had an Inheritance, and might commit Waſte : Bur 
he was ſo reffteined by the Statute ot Weſtm. 2. All the Realin, 
and the Stibjecs of it were enveigles thereby; Joyntures of 
Wives, Leates of Fatmers,. Poꝛtgages to CTreditoꝛs, Sta- 
tutes, and other Aſſurances defeated byctheir deaths, which was 
againſt the Common Law, and all Conlctence: Theſe matters 
tending to the Knowledge ok the Jtiſtices, and the Piſchiels 
thereupon enfuing very frequent, and that Tenant in Tail was 
become a perilous feftow;''and there was no lafe dealing with 
him then they taking into eonlideration, That feveral Gareanties 
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nd nd Afers aud Collateral Warranty without Aſſets, fo2 that 
in it felt implyed aſſets did barr him, l. Che Entatl, upon that 
Canſiderat ton they grounded the pꝛactice and uſage of Common 
Recovertes ; ſa that by that means Tenant in Tail has pote- 
ſtatem alienand !, AS. he had at the Common Law, becaule his 
authoztty was reſtozedunto him, and injury done ta na man: But 
as to Tenant koz life he never had poteſtatem alienandi: And 
gs to that which hath ben (aid, That the Recovery ſhall ſtand 
in foꝛce till atter the death of the Tenant fo2 life. And in our 
Cale here, Tenant in Tall is living: Certainly if the Law 
fyoula be ſuch, great milchief would follom, | fo2 then greater 
Joyntrefles, the (Uiddows of great perſons Having allowed 
unto them great and ſumptuous DPouſes and Lands furniſhed 
with Timber of great value, might ſuffer ſuch Recovertes, and 
fo having plucked the Fe out ot the Peirs might commit TWaſt, 
and the lame ſhould be diſpuniſhable &c. which ould be an in⸗ 
tollerable Milchiek. Ind fo he concluded, That this ſuffering 
of a Recovery was a Forfeiture, and n was given ac⸗ 


co20ingly, 


252. Grendon & Ice Caſe. 


Ohn Grendon vpught Treſhals foꝛ bꝛeabing of his Cloſe 
againſt Tho. And = on the pleading the Cale 
was : That Francis Ny was letzed; and 1. May 20 Eliz. 5p 
Deed Indented enkeolked N. H. to the ue of the ſaid-Fr. Bunney 
fo2 term of his like, the Remainder to D. in Tail, che nemain⸗ 
der to E. in Tail, che nemainder over to F. in Fee: In which 
Deed of Feoffment a Pꝛoviſo was, That if it ſhould happen 
one P. P. to die without Jſlue Male of his body, that then tt 
foutd be Lawful fo2 the fatd Fr. Burney at any time during his 
life by His Deed Indented to be Sealed and Delivered in the 
ſeſence ot 3 Credible TWitnefles;” to alter, change, diminiſh 
02 amplific:any nes limited by the faty Deed, & aliquem 
uſum vel ao ahcw perſonæ &c; Limitare'poſt mortem ip- 
ſtus Fr. to begin: er which the ſuld Fr. Bunney I. Aprilis 23 
Eliz. by his . dented, did renounce, relinquich, and ſur- 
ber Th [hv ſaid N. H. D. E. & F. all ſuch Liberty, Power and 
ety which he had alter the death of the ſaid P. P. without 
Iſſve, ut ſupra: And Tirther remiſed, releaſed, and quit⸗claim⸗ 
ed to them the ſaſd Condition, Pꝛomiſe, Covenant and Agree- 
ment, and all his dad Power, Liberty and Authozity, and kur- 
cher grafted to them and their Peirs, that at all times then 
iter, as well the kid Comditton, ae Covenant and 
Agreement, /as the ſaid, Power, Liberty and Authoꝛity ould 
ceaſe, an t6-all par 1 3 could be bold; alter which P. P. dyed 
wit " Jifit In alj 25 Eliz. tet "which - 20 March 24 Eltz. 
the ſatd Fe Bünme y by Jndenture between him, and the —.— 
eaten 
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Sealed and Delivered ut ſupra, altered the fozmer uſes, and 
Covenanted and Agreed with the ſaid D. that from thence. 
fozth the ſaid N. H. and his Þeirs ſhouſd be ſeiſed to the uſe of 
the Plaintiff and his Heirs 8c. And Note, That in this Caſe 
Fr. Bunney being but Tenant fo2 life enfeoffed one Tomſon upon 
whom the ſaid D. entred upon a Fozfeiture, And it was argued 
by Altham : That by the Feoffment by Fr. Bunny to Tomſon, 
the Liberty and Power afozeſaid was not extind oz loſt ; fo 
- this Liberty and Power was not then a thing in eſſe, fo; 
was P. P. alive; and alſo the Liberty is mer iy collateral to the 
Land whereof the Feoffment was made, 39 E. 3. 43. Fits. The 
Son and Heir apparent diſſeiſed his Father, and theteof made a 
Feoffinent to a ſtranger, the Fatherdyed ; now againſt his own 
Livery the Son ſhall not enter ; but if the Son dyeth, thenhis 
Son ſhall enter, which pꝛoves, that the Livery is not ſo violent 
to determine a fature right, but that afterwards it map be re⸗ 
vived, a fortiori in our Cale, where the thing p2etended to be 
extinct is merly collateral. 36 E. 3* Fits garr. 69. In an Affiſe 
of Common, the Releaſe of the Father with TUarranty is not a 
barr, becauſe it is of another thing. 15 H. 7. 11. Ceſtuy que uſe, 
Wills by his Will, that his Feoffees ſhall ſell his Lands, and 
dies, the Feoffees make a Feoffment to the ſame uſe, yet 
may well Sell, ſo as againſt their Livery, the authozity to (el 
remains to them: And he puts Brents Caſe Dyer 340. A future 
ule limited to a Wife which ſhall be, ſhall not be pzevented by 
a Fine, oz Feoffment ; and ſo by the Statute of fraudulent 
Convepances, 27 Eliz. Cap. 4. here a Conveyance is made 
with clauſe of Revocation, if afterwards the party who made 
inch a Conveyance , ſhall Bargain, Sell, oz Gzant the ſaid 
Land to another fo: Boney, oz other good Conſideration paid 
02 given, (the firſt Conveyance not being revoked ) that then 
ſuch fozmer Conveyance againſt the latter JPurchaſo2 ſhall be 
void, &c. The other matter was, admitting, that the ſaid Power 
and Liberty be not ertina> by the faid Feoffment ; It by the 
Indenture of Renunctation , Relinquifhment 3 Releaſe , &c- 
it be deſfroped; and he ſaid, That a thing which is not in eſſe 
cannot be releaſed, Litt. 105. & 4 H. 7. 10. A Leaſe foz years tu 
begin at a day to come cannot be releaſed betoze it comes in eſſe, 
11 H. 6. 29. Br. Damages 138. In Octinue, the Defendant would 
coufeſs the Action, if the Plaintiff would releaſe the Damages; 
and the Plaintiff would have ſo done, but could not befo2e 
Judgment; fo2 befoze Judgment, the Plaintiff had not Jntereft 
in the Damages, but he is intituled to them by the Judgment: 
Do Lands in ancient Demeſne are recovered at the Common 
Law, and Execution had accowdingly, and afterwards the Te- 
nant releafes to him who recovers; andafterwards the L02d te⸗ 
verſeth the Judgment; the Tenant notwithſtanding his xeleaſe 
may enter, foz his Title which accrued to him by the ceber | 
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yas not m n effe; at the time of the Betenle, ve 4d 1 '98/voth 

it was adjudged 23 Elz. in the Cale or une rulſbt & 
— ! Leger kur peas deviſed hs Terme, ts his Clift 

ſo long live, and il che dyed withintheTerme, th 
the reſidue: ot his Terme chould go unto his 
ould be then unpꝛelerred, and dyedz his O 
geleaſed. to her mother all her right in 5 
dyed within the ſai Cerm; that'Releaſe 


.th 
ghter, f02: that at the time of the Releaſe, 25 


Cook to the conttaty: and he ſaid, That 5 

gent the laid Power and Liberty is exting: And he agreb! 

Caſe cited; betoꝛe 15. H.. fo2 in ſuch:Caſe the*Uehbee ol th 
r ſhall: be in by the Deviſe, and not by the Feo 

H. 7. 1. The Hushaud makes Diſcontimuance dt t 

his Aike, and takes back an Ettate to him and his Tie, v 


which the Cdlile is remitted, they have Iffue; the 1 


the Dusband ſhall not be Tenant by the Curtefte 3 fo, he 
extinguiſhed his future right by his Livery.-#2- All. 

A Precipe ;againf -A.: wh Hooleth the Lond by an Etrottfo 
Wdgments and after Execution had, enters upan Denning 

and makes a Feoffment r his Crit df Error tg wo 38 E. 3. 16. 
in a Scire Facias to Execate a Fine, the Plaintiſf recovers, 


makes Feoffinent in Fer, and uafberwilths the 
facas by Writ of Diſceit teveeſeth 85 gmen Ly, 
Plaintiff in the Scire Fama hall not Sire B 


þ 6. 44. A. recovers againſt B. by e Buh, ann after Exe U 
nun had, B. enters, and tes a Fedffinent to a ſtranget, ho 
Enfeoffs him who- recovers, it is a gobd batr in n 
A. 8. 29. The Feoffies to an uſe ure dfeiſed, 1 25 

olg Ceſtuy que uſe, who enfeoffs A 8 i'd 

Ament his tight to the wſe is gone! And ag to the hat £6 
the ſame is not pzopeety/a Beleaſe4! dit tuther & Dekenlance 
e to determine |the-Powee and Arthvdity 7 as ik A. 
Exfrofted:' B. ; with CAlarruntv, and be wo 0 0 1 

'Tov 


. that the ſald {Cutranity! (hull be vo 
enurt va defeat am determine Sy ng 
wed Hgyent was given) gait che Platt 
- 741 0001197} 


273. = Francis e Cle.” h 


"fn? 


T * pron 7 7 5 en 'S! 
1 | 


{the County of Bei Sep vthrt Lü It 
ä 1992 ALS Nr h 
e Quetn x61 à time) and rematned | 
arts veg the Seis ove the thre 1 15 5 15 


E, i: phereby 
the 


— — — — 


the Queen by her Uarrant under her Pzſvy Seal required 
to return, upon which he was warned but did not come; | 
upon the Queen ſeized his Lands foz his contempt. Aftex 
the Statute of Fugitives was made, 13 Ekz. upon 
4 found upon this Statute, all his Lands 
ly.fet3ed ; and afterwards 17 Eliz. by Jndenture made 

um and his-Mephew, and Sealed by the ſald Dir 
ome, the ſaid Sir Francis Covenanted with his 
upon Convderation of Advancement of his Nephew, and 
1 deration to raiſe an uſe, that he and his Þeirs and all 
be 
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by 


11 


| and 
ſeized of the ſaiv Banno? &c. ſhall. hereafter ſtand and 
of them, to the uſe of himſelk fo2 the Term of his ii 
impeachment of Malt, and afterwards to the uſe of his Mephew, 
und of the Heirs Bales of his Body, and fo2 default of ſuch 
Jflue to the uſe of the right Heirs and Aſſigns of the 
koz ever, with a Proviſo, that if the ſaid Sir Francis ſhall 
any Jſſue male of his body, that then all the ſaid Ales and L. 
mitations ſhall be void, and that the ſary Bannoys Cc. ſhall be 
88 befoze.: Afterwards the (aid. Sir Francis was attainted of 
Treaſon, ſuppoſed to be committed by him, 18 Eli. at L. in 
partibus tranſmarinis 3 and the Attainder was 12 
vs 


l 


and afterwards by Ac of Parliament 28 Eliz. by which the Fa 

feiture of the ſatd Condition was given to the Queen; und at 

2h une Jarliament it was Enacted, That all and every Per- 
n and Perſons, which had o2 clqunen to have any Ellate of 
Inheritance, Leaſe, oz Rent, they not entred of Recozv, 02 
Certified into the Court of Exchequer, of, into, oz out of any 
Mannozs, Lands 8c. by oz under any G2ant, aſſurante oz Con- 
veyance what oe ver had o made at any time after the beginning 
of Per Majesty by any perſons attainted of any Treaſons men. 
tioned in the laid Ag after the 8. day of Feb. 18 Eliz. oz within 
'2 Pears next enſuing the laſt day of the. Seſſion of the ſaid Par- 
liament, ſhall openiy ſhew in the Court of the ſaid E , 
v2 cauſe to be openly ſhewen the ſame, his-o2 their Gzant, 
veyance 02 Aſſurance , and there in the Term time, in 
Court, the ſame ſhall offer , and Exhibit, upon his 02 

_ Dath, affirming that they have not the ſame, no2 can come by 
it, 02 that it was never put in Writing, then the Effect thereof 
to be entred and Jnrol{ed of Reco2d, o2 elſe every ſuch Aſſurance 
ſhould be vold, and of none effec to all intents and purpoſes ; 
ſaving. to every perſonand perſons, (other then the parties and 
Pivies to ſuch Conveyance, and (uchas ſhall not Exhibit the 
ſaid Conveyance accozding to the true meaning of this Act ) all 
ſuch rights &c. CUhereupon the laln Francis the Nephew the 
20. day of November 30 Eliz. in his own perſon affirmed upon 
His Dath, that he had not the ſaid -Convepance, noz knew not 
how to come bp it, but delivered the effec of the Aſſurance; 
omitting the time when it was made, otherwiſe than that o_ 
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made after the beginning of the Queens Reign, and befoze the 
Treaſon committed by Sir Francis, and befoze the Statute of 
13 Eliz. againſt Fugitives, and omitting alſo the laſt clauſe of 
the tender of the King; and thfs he offered openly fn the Court 

the Exchequer, the fame day t After which the Queen beine 
moved with the lald Condition, made a Warrant by Letters 
Pattents under the G2zeat Seal dated 17: Marcij 13 Eliz. 
to Rich. Broughton und Henry Bourcher Eſquires to; her, and 
in her place and ſtead, to dellver oz tender to the ſafd Francis 
the Nephew a ring of Gold, to the intent to make void the 
uſes and limitations limited by the ſatd Indenture, and to re- 
turn their proceedings upon it into che Court of Exchequer: 
Mhereupon they made a tender ok a ring of Gold to the ſafd 
Francis the Nephew the 18. day of November 31 Eliz. which he 
refuſev to receive. - And the 2 Pears after the ſaid Seſſion of 
Parliament was the 13. day of March 31 Elz. And the ſaid 
Broughton and Bourcher teturned all this that they had done ag 


befoze, with their Commiſſion out of the Exchequer : And this 


Caſe being a great Cale, and conſiſting of many doubts and 


queſtfons, was often argued. - And this Term, fl. Hill. 33 Eliz. 


Jt was argued by Moor of Counſell, on the part of Francis En- 
glefield 5 And he ſald, when Sir Francis Englefield Covenanted 
to ſtand leiʒed to theuſe of himſelf to? life &c. this was not any 
new iſe, but part of the ancient uſe which was in Sir Francis 
befe ; fo2 there was no Conſideration to ratſe a new uſe to 
himfelf; fo2 a Conſideration is a Cauſe, o2 an occaſion merito- 
tial requfring a mutual recompence in fait , oz in Law, Dyer 
16 Eliz. 33. b. mutual. 1. of each part, and here this ancient uſe 
temaineth. Foz Sir Francis cannot ſimul & ſemel agree and 
ſuffer, and here it is a bare Covenant without any Conſidera⸗ 
tion on the part of Sir Francis, which ſee Dr. and Student 
100, cited by Br. Feoffments ts Uſes 46. A man cannot limit 
M uſe to himſelf to be a new uſe upon an Eſtate executed, as 
upon a Feoffment, but it ſhall be the anttent uſe ; much leſs 
upon a Covenant. And that was Milfords Caſe, Paſch. 31 Eliz. 
Rot. 154- in the Kings- Bench; TOhere an uſe limited to the right 
peirs of the Feoffoz was holden the ancient uſe, quod Ve. atſa 
the Caſe of the Earl of Bedford, and there ts no difference be- 
tween our Cale and the laid Caſes, unleſs in the ſata Caſes the 
uſe is limited in the end; and in our Caſe in the beginning of 
the Convepance: But perhaps it will be Dbjzected, That the 
particular Eſtate ſhall be good foz neceſſitie fo2 to ſuppoꝛt the 
Eſtate limited in the Remainder, which is limited upon good 
Conſideration; fo2 otherwiſe the Remainder thall be diſtreyner; 
That is not any reaſon, fo2 that conceit in Bayntons Caſe in 
Plow. Com. 307. 8 Eliz. hath been over-voted to be no Law in the 
Caſe of the Loꝛd Paget in this Court very lately, And he ſaid, 
That the Condition conteined in 4 Proviſo is not given buy 

| ing. 


Sir Francis Englefeilds Cale, 


King, By the Common Law in Cale of Eſcheat the party comes 
in the Poſt, But a Condition runs in paivity : and although the 
Statute of 33 H. 8. gives to the King Conditions, pet it poth 
not give the perfozmance of them oz ability to the King to per. 
fozm them: and there are 3 reaſons wheretoze this Condition 
cannot paſs to the King, I. Thereis a Condition in the Proviſo 
which pꝛecedes the Condition of the Tender, viz. If the ſald 
Francis my Nephew be given to intollerable Utces, then ifthe 
ſaid Sir Francis deliver 02 offer &c. and in the whole pleading it 
is not averred, that the Nephew was given to intollerable Uices; 
therefoze the pzecedent Condition not being perfozmed, the 2. 
Condition is not ripened, no? in fealon. 2. The ſubſtance of 
this Con dition confifts in the Mill and Pleaſure of Sir Fr. En- 
glefield, therefoze it cannot be given to the Queen. 3. The 
Birne which ſhould come to Francis the Nephew if this Con. 
dition ſhould come to the Queen, Ve. Br. temps H. 8. 4 Foun: 
derſhip cannot Eſcheat, oz be fozfeited by attainder of Felony 
02 Treaſon, fo? it is a thing annexed to the Blood which cannot 
be ſeperated; and he ſaid allo that the Condition was gone be. 
fo:e that tender, fo2 the Conveyance by which the Condition was 
granted, was made void by the Act of 29 H. 8. Cap. 3. by which it 
ts Enacted, That every perſon within 2 Years after the lat 
day of this Seſſion ſhall openly ſhew and bzing fo2th into the 
Exchequer his Conveyance, and there in the Term⸗time, in open 
Court ſhall Exhibit the ſame- to be entred, and Inrolled of Re- 
cod ; and here the end of the Seſſion was ſuch; that all the 
Terms of the laid 2 Pears were pafled befo2e the tender made 
by the Queen; and then although the 2 Pears were not paſt , 

et all the Terms were paſt, and the Conveyance ought to be 
ſhewed'in Tern+-time, therefoze the true time is incurred befoze 
the tender, and then the. conveyance is void, and by that the 
Condition gone. When the Queen was Tenant fo2 the life of 
Sir Francis, any makes à Leaſe fo2 years, and afterwards by 
the Condition hath the Jnheritance, if now ſhe ſhall avold the 
Leaſe made by her when the was Tenant fo? life? A Dilfeiſo? 
makes a Leaſe, o2 grants a Rent charge, and afterwards the 
Dileiſee releales unto him, he ſhall not avoid his own Aa. 
A man ſeiſed in the right of his Wife makes a Leaſe fo2 years, 
hath Iſſue, and ſo is intitled to be Tenant by the courteſie; the 
Wife dyeth, he ſhall not avold his Leaſe : Feoffo2 and Feoffee 
upon Condition joyn in a Leaſe fo2z Years, the Condition is 
petfoumed on the part of the Feoffoz, he ſhall not avoid his 
Leaſe : And the pꝛerogatibe of the Queen (hall not alter the 
matter againft zquum & bonum As to the Statute of 29 Elz. 
It was not the intent of that to adold Effates claimed foz, 02 by 
the Queen ; fog the Effate was made fo2 the benefit of the 
Queen. As to the wozds of the Statute , every perſon 02 


perſons which hath, 02 claimeth to have &c- The * ten 
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Sir Francis Englefeilds Caſe-. 


within the wozds. Ma Statute ozvains attendance, o2 re- 
ſtreint of any Liberty which was befoze at the Common Law, 
there the Queen ſhall not be within it: as to attendance, 
the Queen is not bound to make claim upon a Fine levyed : as 
to regrant, the Queen is not bound by the Statute of Weſtm. 
3. Quia emptores terrarum : allo where matter of penalty is im- 
poled. Alla here is an Dach to be taken &c. The Queen being 
Tenant kz the life of another, leaſeth che woods, and grants 
to the Leſſee power to cut the Moods, and convert them to 
his own uſe : Now, I after the Jnherftance cometh to the 
Queen, if the Queen may impeach her Gzantee ; truly the pꝛo⸗ 
perty ol the Woods and Trees was in the Queen at the time of 
the Gzant; and although the Inheritance came to the Queen 
afterwards; yet the ſame ſhall nat overthꝛow the firſt Jntereft 
of the Gzantee, Leflee fo? life; o2 fo2 years befoze the Statute 
of Glouceſter could not be impeached fo? Waſt,therefoze as J con 
ceſve, the pꝛoperty of the Trees was iu him; fo2 there was no 
temedy fo2 them againſt him. See the reaſon of that in Dr. and 
Student, Quaſi, the pꝛoperty ot the Trees paſs to the Leſſee 
with the Demiſe, which ſhall be taken ſtrongly againſt the Leſſoz: 
N the Leſſee cutteth the Trees, the-Leffo! ſhall not have Tref- 
ls againſt him, no2 Detinue fo2 the Trees: Leflee without 
eachment of Waſt cutteth Trees, and leaves them upon 
the Land, and dies; his Executoꝛs ſhall have them, and not the 
Leſſo2 : The Lefſo2 grants omnes boſcos, & arbores ſuas no- 
thing paſſeth, fo2 they paſs to the Leſlee, ik they be not except⸗ 
ed. The Leſſoz againſt his own Leaſe cuts the Trees without 
the agreement of the Leflee, Treſpaſs lyeth, 5 H. 4. 36. The 
Heir being in TWatd, cut Trees in his Lands in the poſſeſſion 
of his Guardian, who bzought an Action againſt the Peir, it was 
adjudged matutainable, although the Free-hold was in the Hetr. 
Egerton Sollicitor, to the contrary, Admit the ule in Sir Fran- 
cis be the anctent uſe, pet it is but to lite; and then when the 
Queen having the Eſtate of Sir Francis makes a Leaſe fo2 40 
years with the grant of the wozds, the ſaid Leaſe was vold; fo2 
the Queen was decefved in her G2zant 2 Sir Francis was puniſh⸗ 
able fo2 TUaſt ; therefoze the Queen having his Intereſt, ought 
not in Tuftice have cut the great Mood: And it is to be p2e- 
ſumed, That if the Queen had known the \malineſsof her E- 
ſtate, ſhe would not have made ſo great a Leaſe, no2 ſuch a 
Gant of the Wood : The King ſeiſedof Land in his own right, 


reciting by his Letters Pattents, that he hath it by attainder of 


J. S. gives the ſame to another, the Gift is void. The King 
licenceth one to app2opriate an Advowlon, without being in⸗ 
fomied that the ſame is holden in chief, it is vod: A Licence to 
alien, whereas in truth, the Land is holden in Tail, the Rever- 
fion 02 Remainder in the King is allo votd 3 and here in our Caſe, 
The Queen hath but a particular 2 fo? the life of „ 
2 an 
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and here out of that petty Eſtate is dzawn a Leaſe fo2 40 years 
where Lelſee fo2 life was 60 years of age at the leaſf, and aiſo a 
G2ant of all the Trees : Jf the Queen hath a particular Enare, 
and grants totum Statum ſuum, without reciting of ſuch parti. 
cular Eſtate, the Grant is voidz the Queenhath the potts of 
the Lands of one who is Dutlawed in a perſonal. agion , 
and. grants to another the Land it (elf, it is void; fot it is a 
w2ong to a third perſon, which the Kiug. cannot do, But here, 
the ſpecial Intereſt ok the Queen ought to be recited : Now, 
when the Queen being Tenant fo2 the lite of another, makes Lea. 
ſes ut ſupra, and afterwards the Fee cometh to the Queen, the 
Eſtate out of which the Leales are derived being determined, 
the Leaſes alſo are determined; f. the Eſtate io the life of ano 
ther by the acceſſion of the Fee-ſimple, and the Queen is in by a 
new right; Jt was adjudged 29 Eliz. here, That where the Queen 
had the Land of a Fugitive fo2 the life of another, and Leaſed 
the ſame to another Quam diu in manibus noſtris fore Contigerit, 
and after the Fee-ſimple of the Fugitive came to the Queen by 
his attainder, the ſaid Leaſe was void. King E. 6:gave to his 
Siſter Mary Manerium de B. foz her life ſecundum tenorem & 
effectum Teſtamenti ſive ultimæ voluntatis of Ring Hen. 8. whoſe 
Mill was, that ſhe ſhould have it as long as ſhe remainedun- 
married; ſhe granted a Rent-charge 3 King E. 6. dyed, by which 
the Fee dilcended to the ſaid Mary, being Queen of England: 
and afterwards ſhe married. He made it a Quere, if the Rent 
not gone, Dyer 3. & 4. Phil. & Mary 240. But Bendloes Re- 
poꝛts the ſame Caſe, to be adjudged, that the Rent was gone, 
Sir Francis Englefeild 1 Eliz. with leave of the Queen went be: 
pond Sea, his Licence expired; the Queen directed to him a 
Pꝛivy Seal with her Commandment to return, which he received, 
but did not return, but adhered to the Queens Enemies there, 
upon which the Queen ſetzed his Lands; and 8 Eliz. granted a 
Mannoꝛ parcel thereof, and all p2ofits thereof quam diu in ma- 
nibus noſtris fore Contigerit, afterwards by dd 14 Eliz. ( f82 
there was ſome doubt if the Queen might make Leaſes, grant 
Coppiholds, oꝛ uſual Woodfalls ot ſuch Lands, o2only taks the 
oꝛdinary pzofits thereof, as veſturam terrz ) it is explained, 
that during the Jntereſt of the Queen, che might do ut ſupra: 
as Tenant fo2 the life of another might do, upon which a new 
leiZure was made fo2 the Queen, anda Steward appointed by 
the Queens Letters Pattents, who held a Court, and took 
Surrenders in the hand of the Queen, and granted Admittances, 
&c. And it was reſolved by the 2 Chief Juſtices, That the 2 
ſeizures gave not to the Quen any other, o2 better ſeiſin in the 
ſain Banno2 than the had befoze, by the firft ſeizure at the Com⸗ 
mon Law, notwithſtanding both the ſat» Statutes, and ſo the 
Courts holden by the Quen void, and all Surrenders and Ad⸗ 
mittances alſo: and ſo it is adjudged 23 Eliz. Dyer 3735. 175 
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tontinuee is attainted, the King letz eth, andLeaſeth fo2 pears, 
Tenant in tail is attainted of Treaſon: now the Queen ſhalt 


avotd her own Leaſe. So if the Diſſeiloz be attainted, upon 
which the Queen. ſetzeth , and Lealeth, and afterwards the 
Diſteiſæ is attainted: and he cited the Caſe of the. Abbot of Col- 
cheſter, 13 Eliz. The Abbot committed Treaſon, and atterwards 
by the Statute, oꝛ by Surrender the Abby came to che Crown, 
who Leaſed the Land fo2 years, the Abbot is attainted of the 
ſaid Treaſon; now the King ſhall be ſeized by fozce of the at- 
tainter, and ſhall avotd his Leaſe, As to the Leaſes made to 
the Oekendant by the Queen, one was made after the Statute 
of 29 Eliz. and the ſame is not ſaved by the ſaving there 3:foz 
the woꝛds are, of Eftates then in eſſe. 1. Such Eſtate as 
they had befoze the making of the ad: as to Leaſes made bete 
they are d20wned in the Fee-ſimple, which accrued to the King 
by the attainder &c. and here by this Statute, the Eſtate ofthe 
Queen fo2 the life of another is not ſaved by the Statute, and 
then the Leaſes derived out of it are not ſaved : The Queen. ts 


not bound by the laid Statute to Exhibit any Conveyance, koꝛ 


fo2 ſhe ſhall not take any Oath, accoꝛding to the Statute ; and it 
the Queen be not within the Body of the Ag, - the ts not with- 
in the ſaving, Now as to the Condition ; the Statute of 33 
H. 8. gives to the Queen Uſes, Rights, Conditions: Jt hath 
been Dbjected, That ſuch Conditions are intended to be given 
totbe King, which are to be perkoꝛmed on the part of the Donee, 
Leſſee, Gzantee, Covenantee, but not on the part of the Gzan- 
toꝛ &c. Foz it was in the Mill of the Gzantoz if He would per- 
foꝛm them oz not, and a Util cannot be transferred over: But 
as to that, it may be anſwered, That a (dul by Parliament 
may be transferred over, fo2 Parliamentum omnia poteſt. It 
hath been Objected, Ik that ſhall be lad, the Will of Sir Fran- 
cis, which now is the Will of the Queen, it ſhall be a great pꝛe⸗ 
judice to Francis Englefeild the Mephew; fo now he ſhall be 
doubly bꝛidled by his Uncle, and by the Queen. It hath been 
Objected, that here is a Conditional Condition, 1. Jf the Ne⸗ 
phew ſhall be given to intollerable Aices; and it is not added to 
enable the Queen to take advantage of Condition, that he is 
otherwiſe than of good behaviour and converlation; but the wozds 
of the Proviſo clear the matter, 1. Leaſt he ſhould be given to in · 
tolerable Uices, and not ik he be given & c. So as it is not a 
Condition to a Condition, but a Yotive to a Condition. - 

the 
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the Statute of 29 Eliz. by which Sir Francis wag at tainted, 
gives to the King all conditions: Jt hath been Objecked, that 
in the ſald Statute of 29 Eliz. is a ſaving, by which Leaſeg made 
by the Queen are pꝛelerved: But it that Proviſo he well oh: 


: >. 


Corpus, &c. therefoze the Arreſt is not ſufficient by it ſelf ; but 
the ſame ought to be remembzed with an Ita quod &c. But 
as to that which hath been (aid, That the Queen ſhall not avoid 
her own Leaſ?, the ſame is not ſo; noꝛ in Caſe of a Common 
perſon, As if Tenant in tail enfeoffeth his Heir within age, 
who makes a Leale fo2 Years at his full age; Tenant in tail 
dies, Now the Jſfſue ſhall avoid his own Leaſe, foz he is re- 
mitted : A Diſfeiſo2 levies a Fine to a ſtranger, the Difſeiſee 
enters upon the Conulee, and enfeoffs the Difſeiſo2 ; now he 
ſhall avold his own Fine, a multo fortiori in the Caſe of the 
King: Now it is to fee, It the G2ant of the Wood by the 
Queen being Tenant fo2 the Term of anothers life be good 02 
not. He conceived it was not; fo2 ſhe was decefved in her 


Gzant, not knowing that che was but a particular Tenant « — 
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was Dbjected, that the Queen hath pꝛoperty and right in the 
Tres and Moods, fo; as much as no Maſt o2 Treſpaſs lyeth 


again! her i ſhe caff them down; Certainly the Leila, if the 
Cres and TUoods be not excepted, hath the pꝛoperty in them, 
but nat the abſolute pzoperty 3 fo2 the TUrit of Waft ſhall ſay, 
ad exhzred* Querentis: Fo he cannot cut them, Id enim tantum 
pollumus, quod de jure'poſfumus, ler the Leſſe ſhall have 
the CUnd-falls, becauſe they are ſevered from the-Jnheritance 
by the Act of God, not of the Leſlie hfmſelf; aud ( 27 H. 6. 
Waſt 8. and alſo iu Statham titulo Waſt. A. Leaſeth to B. foꝛ 
life, without impeachment of Taff, a ſtranger ' cuts Trees, 
and the Lefſ dings Treſpaſs, he ſhall not recover damages 
fo? the value of the Trees ;- fo2 the pꝛoperty of the body and the 
Tree is in him who hath the Reverſion, he may give it, by 
which it appeareth, that the Leſſee is not to recover, but only 
fo: the cropping, and the breaking of his Cloſe, a fortiori in 
Caſe where the Leaſe is made without the Cauſe abſque im- 
petitione vaſti as the Cale at barr is: and-therefoze when the 
Queen having lo feeble an Eſtate makes ſuch a Gant. \ſ. Gꝛants 
all the Moods &c. the Gzant is void; fo2 ſhe was deceived in 
her Gꝛant; by which ( if it ſhould be good ) ſhe ſhould wong 
her Subject: A Szant to the Queen ſhail have a reaſonable 
tonſtruction, as the Gzant of a Common perſon: A. grants to 
the Queen Common in all his Lands, ths Queen by that Oꝛant 
hall not have Common, but in Lands Commonable, not in 
his Land where his Coꝛn ts growing, oz in his Oꝛchard, oz 
Gardens; Tenant fo2 life grants all the Wood upon the Land, 
nothing pafſeth but that which he may lawfully grant. So in 
Caſes of Gꝛants of the King, 22. AMT. 49. The King grants to 
one bona & catalla tenent* ſuorum, fugitivorum & qualitercunqʒ 
dmpnorum 3 The Gzantee. ſhall not have the Goods and Chat- 
tels of one who hath killed the Kings Yefſenger. Do in Gzants 
bf Amercements, the G2antee ſhall not have a ſpecial Amerce- 
ment &c. So here, The G2zant of all TUoods aught to be in⸗ 
tended of ſuch CMoods, (as Underwoods) which the Queen 
might lawfully Gzant without wzong to another: And he ſaid, 
That when the Queen hath granted the Land and the Woods 
fi 40 years, that Gzant cannot be divided; andthe woꝛds of 
the G2ant are, that it ſhall be lawful to cut the Woods during 
the ſpace of 43 years; now fo2 as much as the Leaſe is ſur- 
tendꝛed ur ſupra, the liberty of cutting the Woods is gone allo: 
Aman Bargains and Sells his Yannoz with all Woods upon tt 
growing, the Deed is not Inrolled, ſo as the Pannoꝛ doth not 
paſs, the Woods ſhall not paſs in groſſe, fo2 the Gꝛant ſhall not 
de dibiden. See moze after Sect- 276. Gu 


Trin. 31 


— 
E oO EG, —— "FI 


143 


4 _ TT”) 


1 44 Bron & Peters Caſe. Higham & Coole, C 


Irin. 31 Elix. in Banco Regis. | 

2584. Brown & Peters Cale. g 

5 t 

Hilip Brown Executo2 of Eliz. Brown, bzought an Agion fl 
upon the Caſe againſt John Peter, as Erecutoz of W. p, 


Brown, and Declared, That the ſaid William Brown wag in. 
debted to the ſaid Eliz. in 80 J. Cumq; ad ſpecialem inſtantiam 
of the ſaid William Brown, It was agred,that the ſaid Wilham 


Brown ſhould retain the ſaid Sum in his hands until the ſay 
Eliz. ſhould come of full age: Jn conſideration thereof he peo. 
miſed to give her 1001, It was found fo2 the JIlatntiff, who had 


Judgment to recover, and now the Defendaut bzought Erroy, 
and aſſigned fo2 Erroz, becauſe the place of the Agreement 
was not thewed, ſed non allocatur; fo that is the Confiderg- 
tion which is not traver able; alſo it is not ſhewed certain, that 
Brown retained the 80 J. fo2 ſo long time; ſed non allocatur, 
fo2 he ſhews in his Declaration, that the laid Sum was in the 
hands of the ſaid William Brown; and it ſhall be intended that 
it fo there continued. | | 


Trin. 31 Eliz, in Banco Regis. 


255. Higham & Cooles Cale. 


Jectione Firmæ by Higham àgainſt Cooke, The Plaintiff 
Declared upon a Leaſe fo2 Pears, to have and to hold to 
him from the Sealing and Delivery of it : And Declared, that 
the Sealing and Delivery was 1. Maij and the Ejeament the 
ſame day: And this matter was moved in arreſt of Judgment, 
that the Ejen ment could not be ſuppoſed the ſame day; fo2 the 
Ejcawen;; Leaſe did not begin till the next day enſuing, the Sealing &c. 
But the Exception was not allowed by the Court; fo2 where 
the Leaſe is to begin from the time of the Scaling and Os⸗ 
lideryz o2 by theſe wozds fo2 21 Pears, next following, the 
Ejeament may be well fuppoſed to be the ſame day; foꝛ the be- 
ginning of the Leaſe is pꝛeſently upon the Sealing and De- 
ral and ſich a Leaſe ſhall end the ſame time and hour as it 
egan. 
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256. Trin. 28 Eljz. in Banco Regis. 


N Action upon the Caſe upon Aſſumpſit, the Caſe was: 

Land was Deviſed to a Feme-ſole foꝛ Term of her life, and 
ſhe let the ſame to the Plaintiff fo2 5 Pears, to begin after the 
death of the ſaid Woman, and afterwards by Deed _ 
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date 18 October, Leaſed the lame Land to the (arte Plaintiff 
fo 21 Pears to begin at Mich. bete; and in pl᷑ading, it was 
ewed, That virtute , cujus dimiſſionis ( poſterioris) tht 
alntiff entred, & fuit poſſeſſe craſtino Michaelis which was 
befo2e the making of, the Leaſe, and the Plaintiff in his De- 
claratiou declared, That the Defendant in ronſideration 
that the Plaintiff had aſſigned to him the ald Leaſes han 
pomtſed to pay to him 630 J. It was found fo the Platts 
if : Cook ; fo2 where the Plaintiff in an Action" u 
the Tale declares, upon 2 Conſiderattons 4 in lach 
Caſe although the one be void, pet if the other be gon, and 
ſulficient, the action is maintainable, but the Damages chall 
be given, without reſpea had to the Conſideration-inſufficten 
and. che, Plaintiff was ta declare upon both Conſideration 
| t upon Which upon which the Action is tom 
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be a Diſſeifin, yet the Plaintiff hath aſſigned all the Jntereg 
quod iple tunc habuit, atcoꝛding to the conũderation, and de⸗ 
Uvered ts the Defendant both the Indentutes of Demiſeg; and 
ſo he hath granted all that which he might grant: and it it be 
a bold aſſignment oz not, is not material, el Juacungz via 
data; the Conſideration is god, and then the Aſſumpfit gp 
alta. Egerton Sollicitor contrary: In every action upon the 
Caſe upon Aſſumpſit, thze things ought to concur, Conddera. 
tion, Pꝛomiſe, and bꝛeak of Pꝛomiſezand in this Cale the a 
ment of the Leaſe to begin after the death of the L eſſoꝛ is vold, 
being but Tenant fox life, and no Confideration upon the con- 
feſſton of the Plaintiff himſelf 4 and upon the ſecond Cong. 
pile. deration it appearethÞthe Lefſo2 viz. the Wife who held fon life, 
— had but a Right to the Land Demiled, fo2 ſhe was Diffeiſed ; 
fo2 he to whom the Land was after let, entred befoze the Leaſe 
was made; fo2 it doth not —_— that be entred by fozce of 
any agrement made befo2e the Leaſe; therefoze by his Entry 
he was a Dileiſoz- It was alſo moved, That here was not 
anp ſufficient confideration z fo2 a bare o2 naked delivery nibil 
operatur ; and here is not any wozd of give, oz grants ta 
which it was anſwereds That the delivery of the Jubenture 
was not a bare Bailment, but a delfvery to the uſe in the zun. 
denturezand ſo it is pleaded, and therefoze,therebp an Intereſt 
paſſed; foz ſuch a delivery cannot be Countermanded. i 
Indenture, with an Averment ſhall never make un 
Clench Juſtice, Jf J delfver anp thing to one foz his paper 
uſe, an Intereſt paſſeth 5 but if it be to the uſe of another, no 


Jntereft paſſeth: The party may have uſum, but not pro- 
prietatem. 


—_—— AW Fi ,  » 


257. Mich. 18. Eliz. in Banco Regis. 


F a Contraa be made betwirt two here in England, ſ. Chat 
one of them wall carry certain gods of the others toBurgeſſe 
in France, and ſeli them there, and with the mony thereof coming 
conta. Hall buy other Gods foz the uſe of him who was the owner of 

the firſt ds, and ſafely them deliver to him in London; If 
now the party (ell them in Burgeſſe, and buyeth others with 
the Monies thereof, andbzings them into England, any there 
converts them to his own uſe; upon this matter an action 
Iveth at the Common Law, fo2 the Contra, and the Con- 
verſion being the cauſe of the action, was made in England: 
But ik the Contract only was in England, and the Converſion 


bepond the Seas, the party at his Eleuion may ſue at the 


Common Law, oz in the Court of Admiralty - and ik a 


t here mite to his Fan in 2 
4 which be bath ſent to him, and to nne, 
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with them fo2 his uſes if the. Faco2 receiveth them, and con. 
verts them to his own uſe, the Father ſhall de Sued in 
the Admiralty. oY | ON, 
25. Elix. 
258. The Earl of Huntington and the Lord Mount- 
joys Cale, 
| T was agried by the two Lozd Chief Juſtices upon confe- , % S 


rence had with the other Juſtfces in the Caſe between the 
Earl of Huntington, and the Loꝛd Mountjoy, That where the 


Lozd Mount joy by Ded indented and Inrolled, Bargained 
and Sold the Manno of Camtford to Brown in Fe, in which 


Indenture a Clauſe was: Proviſo ſemper, and the ſafd Brown 


Covenants and G2ants cum and with them the Lozd Mount- 
joy, his Defrs and Aſſigns , That the ſaid Lo2d,' his Hetrs 
and Aſſigns might digg fo2 Owze in the Waſts of Camford. 
Ind allo to digg Turk there to make Allam and Copperice, 
without any contradiction of Brown, his Heirs and Alſigns ; 
that now here is a nem Gant of an Intereſt to digg to the 
ſaid Lo2d and his peirs in the Lands afozeſatd, and not a 
bare Covenant; and it was holden alſo, that the ſaid Lozd 
tould not divide the Intereſt granted to him in kozm afoze- 
ſaid, viz. To grant to another to dig one part of the ſald 
Waſt &c. Bnt they were of opinion: That Brown, his Heirs 
and 2figns, notwithſtanding the ſafd S2ant to the ſaid Lozd g 
Owners of the Soil there might digg there: Jt was kur⸗ 
ther moved in this Caſe, That the ſatdLo2d had demiſed the 


ſaid intereſt to one Laycott, who affigned it over to A. and B. 


and if the ſaid aſſignment to twa were god oz not was a 
further queſtion; fo? if to two, fo he might do to twenty, 
and ſo a Surcharge might be to the Tenant.of the Soll. 
Ind as to that, the ſaid Juſtices were of opinton, That the 
ſaid aſſignment to two was god; But the two Aﬀlignes 
ought not to wozk ſeverally, but together, with one Stock, 
and with ſuch Wozkmen as belonged to them two: and Note, 
lt was holden in this Caſe, That this woꝛd (Proviſo) being 
coupled with other wozds sf Covenant and Sant did 
not create a Condition, but ſhould be of the ſame nature 
as other wozds of Sant. DE TI OO TS” 
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. 259.7 aſc be 25. Eliz, in Conimuni Banco. 


C was found upon a ſpecial Uerdic in Treſpaſs, that the 
place where &c. was Coppihold Land; and that the Cy. 
ſtom there is, That every Feme Covert there might Deyiſe 
her Cuſtomarp Lands to her Husband, and ſurrender the 
ſame in the pzeſence ot the Reeve, und s other perfons, and 
it was further kound, That 4, was ſeiſed of certain Copyp 
Land, having Jfſue B. and C. his Daughters, and dyed, 
they both took Þugbands z and B. Doviled her part by her 
con to her Pusband in the p2eſence of the Reeve, aud 6 
other perſons, and afterwards at another day che ſurrendred 
ta the uſe of her HÞusband, who wag admitted accozdingw; 
the Kulte dyed; the Dughand: continued, the; poſſeſſions ann 
Pad of the other Daughter b2ought "Treſpaſs: 
Rhodes Serjeant, The Cuſtom, is, not god, neither-fo2 the 
Surrender, noz fo2 the 


reaſon, that a Feme Covert ſurrender to the ule of her Þus- 
band and be cited. the Cale in Fitz. 13 E. 3. Dum tuit infra 


Ftatery 3. where Cuſtom. ts. pleaded in the City of Glouceſt 


That every perſon might alien.his Land when he knew hom 
ta tell 12 d. and to nieaſure an El gf Cloath, and that Cu 
ſton was. diſallowed, fo2 the incertajattes.z. koz he oughtto 
have chewed the certainty. of the, time, Cat what age; and 
the certain number gf Years, Ve-.alſo, 19 E. 2. Fitz, Gard. 
127. That, an, Inkant ſhould; be out or Mard, when he could 
dd ag afozeſaiy, Aud as tothe Surrender, it ig againſt res 
ſan, that a Feme Covert could give ta her Hugsband, fo2 the 

fe hath nat any Wa but the Klillof her, Busbandz ann 
t tatute of Wills. utterly ercepts feme. Toverts as an 
utirgaſonable_ thing to ſuffer them to make Deviſess; and al 
t | att 
pet, th 0 
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ider. maketh-a Leaſe. foz Years by-wozds 
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uu; koz it is not certain what 
Eſtate che migbt ve vile by the Cyſtom, aud, alſo. it is again 


maintain Ejectionæ Firmæ; andi he concein 
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Feroms Caſe. N * 149. 


Tenant at Mill makes a Leaſe (oz years it is not Diſſeiſin, 
but the lald Bonk is contrary; alſd Anderſon ſald, That in 
the pzincipal Calc the P2eſcription is not well ald, Quod 
qualibet ſæmina cooperta viro poterit &c. whereas there ſhould 
be alſo wozds, fl. Et uſæ fuerunt &c. And it was ſatd, That if 
the deviſe be god: Then the Plaintiff and Defendant are 
Tenants in Common, and the Acton not maintainable. 


Paſchæ 30 Eliz.. in Banco Regis. 
26 0. Jeroms Caſe. 


Jerome made an an affray, of which complaiat being made 
to the Mayor, The ſatd Mayor ſent the Defenvant, being 
Conftable, to bing thr ſaid Jerome to him, by vettue of 
which they went to the houſe of the Plaintiff, and figntfievto 
him the command of the Mayor, and woulo have brought the 
Plaintiff to him; aud the Platntiffs Wife afſaulted them, 
and they gently lay their hands upon the Wife, which ts the 
ſaid aſſault, battery and wounding Se. _ which it was de- gens 
murred, Cooke, fo2 the ]Platntiff : The Cuſtom is not good noz | 
teaſonable, vide Magna Charta 29. Nullus liber homo capiatur,nec 
impriſonetur, &c. niſi, &c. per legale judicium parium ſuorum vel 
per legem terre z ergo, ſhall not be taken and impziſoned upon 
a bare ſuggeſtion, Ve: 24 E. 3. Br: Commiſſtons 3 That where 
7 Commtſſion fſuey to appꝛehend all who were notoztouſly 
ſuſpected fop Felons, and Treſpaſſo2s,. although they were 
not Indiced; it was-holvenagatnſf Law, and theretoze was 
tevoked. Ve. the Statute of 1 E. 3. Cap. 9. 25 E. 3. 4. 28 E.. 
3. 3. 37 E. 3. 18. & 42 E. 3.33. 2. To be a Juſtiee of Pente ce nt h 
doth not lie in Pꝛeleriptton; fo no Juſtice of Peace was be. Freſcripdon. 
ine the Statute of r E. 3. and the beginning of them being 
own, Pzeſcription cannot be. 3. Admit that the Mayor 
was a Juſtice of the Peace, pet he cannot determine any thing 
dut ok Sefſfons. 4. The Pꝛelcription is, That the Mayor 
may ſend fo2 him, and doth not lap within the City; and it 
hall be an unreaſonable Pꝛeſcription to ſay, That the Mayor 
may ſend fot him; foꝛ in ſuchcaſe in any place within England 
map he ſend, 5. It is not ſhewed, That they had a Coz- 
pozation which might pꝛeſeribe. 6. The wounding is not 
aul wered fo2 Moliter injecore manus cannot be taken fo? a 
wounding, noz fo2 an anſwer ta the battery. Fleetwood Ser- 
ant and Recorder of London: Jf: the Statute of Magna 
Charta ſhould be obſerved, No Felon 18 duly handied at 
New-gate 3 and here we habe not pleaded by way or Pꝛeſrrt,. 
ption, but of: uſage; Conſuetudo and uſage ate all one, And 
alter wards Judgment was given koz the Plaintiff's fox —4 

plea 
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prohibition. 


Execution? 


Retorn of 
Writ. 


plea in bart was holden to benaught, becauſe th? wounding 
was nor anſwered , and the Cuſtom is to general; and alla 


fo2 the fourth Exception. 


Mich. 32 Eliz. in Banco Regis. 
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261. Goram & Fowks Caſe. 


18 Caſe was, the Defendant libelled in the Spiritual 
Court, That whereas he was Adminiſtrato2 to one A. 
and was bound in the Spiritual Court to bing in a true In- 
vento2y of all the Gods of the Inteſtate, that the Plaintiff 
detained jura & Credita, by reaſon of which he could not put 
ina true Inventozp; and upon that the Plaintiff pꝛaped a 


Prohibition, ſurmiſing that he himſelf claimed pzoperty in 
the ſaid Gods; and the Eccleſiaſtical Court would not allow: 


of it; aud the Tryal of the ſald Gods did belong to the 


Common Law; and a Prohibition was granted. 
Trin. 33 Elix. in Banco Regis. 
262. Mountjoys & Andrews Cale. 


N Scire Facias upon a Judgment in Debt, The Defen- 
dant pleaded, That heretofoze a Fieri Facias at the Suit of 
the now Plaintiff iſſued, direded to the Sheriff of Leiceſter, 
by fo2ce of which the ſafd Sheriff took divers ſheep of the De⸗ 
kendant & adhuc doth detain them: Jt was holden by the 
Court agwd plea, although he dothnot ſay, That the Writ 
was returned; fo2 the Execution is lawful notwithſtanding 
that, and the Platntiff hath remedy againſt the Sheritt. 


263. Ve. this Caſe Reported by Cook, 1. Part, by the 
name of Capells Calc. 


'T ve Caſe between Hunt and Gately in the Exchequer 
| Chamber, was now argued by Fenne, That the Kent 
granted by him in the Remainder upon an Eſtate tail is god, 
and ſhall bind the Land after the Eſtate tail determined, not- 
withſtanding the Common Recovery ſuffered by the Te- 
nant in tail in poſſeſſion: Befo:e the Statute of Weſtm. 2: 
of Donis Condic'. &c. Jo remainder could be limited 
upon an Eſtate tail, fo that which remained in the Donoꝛ 
was but a poſſibility, and therefoze then a Formedon in Be- 


mainder did not lie; But the ſaid Statute, which pꝛovided a 
| Formedon 
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Capells Caſe. 


Formedon in the Diſcender, pꝛovided alſo by Egutty a For- 
medon in the Remainder; fo2 a Formedon fn the Re verter, 
as appeareth by the ſald Statute, was in-uſe in Cancellaria: 
and now here in our Caſe is a Remainder lawfully befted in 
the Gzantoz, which he may diſpoſe of as he fs god; any 
therefoze when be grants a Rent charge out ut it the ſame is 
a thing veſted in the Gzant#, and by no ſubſequent ac can be 
deveſted, and although the Eſtate which was charged be now 
charged by the Recovery, pet it is the ſame Land which was 
charged, and therefoze the charge ſhall continue; as if a gitt 
in tail be rendzing Rent, and the Done levyetha Fine, yet 
the Rent remaineth, and the Donoꝛ ſhall diſtrain. 48 E. 3. 3.9. 
So here, Ik after the grant of this Rent Tenant in tatl in 
poſſeſſion levies a Fine, by which the Kemainder which was 
charged is diſcontinued, and afterwards the Conuſoz dies 
without Iſſue, the Gzantee ſhall diſtrain upon ſuch poſſeſiton 
which paſſed by the Fine, As if A. leaſe to B. fo life, and 
afterwards grants a Rent out of the ſame Land to C. B. 
aliens in Fe and dies, although that A. cannot re-enter, but 
ſuffers the ſaid to2cious Eſtate gained de novo by wꝛong ta 
continues pet B- upon ſuch poſſeſſion ſhall diſtrain fo2 the 
Rent; fo2 it is the ſame Land which was charged: And 

Law, a thing in abeyance may be charged: as it a JParſo 
grant a Rent-charge to begin after his death, and the Patron 
and O2dfnary confirm it, it ſhall bind, although the Gꝛant 
doth not take effect in the life of the Ozantoz ; but when the 
Frehold is fn abepance: So if the Patron and Owinarp in 
the time of Uacation grant a Rent-charge out of the Par 
ſonage, the ſame is god, and ſhall bind the Succeſſoz, ann 
pet at the time of the Gzant the Freehold of the thing grant- 
ed is in abeyance. Ve. 3. E. 6. Dyer g. That a Rent which is 
not in eſſe all be bound by a Judgment. 22 E. 3. 19. 5E. 3. 
Fitz. Dower 343- By Bracton, jus, concerning: a real thing is 
3fold, 1. Jus terræ, l. The ownerſhip of the Land. 2. Jus 
ja terra, Ag a Rent Common &. 3. Jus ad terram, ſ. Right 
ermanent. And by this Common Recovery in our Caſe 
Fs terre ſhall be bound; but not Jus in terra: And he ſaid, 
That if Land be given to A. in tail, the Remainder to the 
Kings Willein in Fe, and befoze any claim by the King A 
ſuffers a Common Recovery and dies without Iſſue, this 
Recovery ſhall not bind the King: And as to the Caſe of 26 
H. 8. 2. which bath ben Objeged agein the falſifying of 
the Recovery, where a Parſon madea Leaſe faz Years, and 
afterwarqs in a Quare Impedit bzought ag ainſt him & the 
Patron, they pleaded y, to the intent ta make the Leſlee 
loſe his Term, now ſuch a cannot fallfie ;: in ſuch Caſe 
the Parſon by another way might bave defeated theLeaſe a 
by Reſignations but in our Caſe the zante! of thix Nen 


(,apells Caſe. | 


no way might defeat his 'Gzant ; and he ſaid, A Common 
Recovery did not bind Dower ; therefoze no2 this Rent: and 
it Tenant in tail in poſſeſſion grants ſuch a Bent, and after 
ſuffers a Common Recovery, the Kent ſhall ſtand, why not 
aifo in the-Caſe of a Remainder; fo2 upon them both, ag 
well the Remainder as the poſſeſſion the Recovery operacur - 
And Kecovertes fhall always bind the poſſeſſion, and ng far. 
ther, and ſhal not diſpꝛove the right, but the poſſeſſion: and 
the Recovery bp itſelf doth not bind the poſſeſſion, but in re, 
fpect of the Uoucherz without which no Recovery ſhall bart; 
and that in reſpec of the Kecompence which the Law pe. 
ſumes &c. which Kecompence cannot extend to this Rent. 
charge, and then there s no reaſon that he to whom it wag 
granted ſhould be pzejudfcen this Recovery: And 
always in cale of Recompence the Law is very pꝛeciſe. Ag if 
J grant unto pou an Aunuity of 30 l. per aunum unto pot be 
Ne enten to a competent Beneſice, and litigious Benefice 18 
not a recompence intended; no ball determine the Aunuitp, 
noꝛ q Benefice-of 15 1 two mae an Exchange fo? their 
lives, and one of them dpeth, the Exchange is not determt- 
ned, but the'Þefr of him who dyeth/ ſhall enter and retain the 
Land as long as the other ſhall liue. Ad quod Manſhood 
Cbfef Baron ſubcidebat : und there is a great difference be- 
twin a Leaſe fo2 Pears; mm a Rent-chatge « fo2 at the Com. 
mon law upon ſuch Rebovety the Leffefo2 years was bound, 
eontrary: at Rent charge; fo it was unreaſonable that a 
thing nat demanden by the Recovery ſhould be bound by it, 
eſpecially becauſe that the Land rendzed in value ſhall not be 
charged with the Rent. Walmeſley Serjeant contraty: 1 
Remainder upon an Eſtate tail is debite fundamentum, and 
cannot uphold with aſſurance a Rent charge againſt a Com- 
mon Recouetp, and it cannot be fonnd in any Bok but in 
$ E, 4. 2. Chat a remaindet upon an Effate.tatt expectant may 
be charged; foz an Eſtate tail is in Law pꝛeſumed to be pet; 
petval, and therefoze, what Lands are entailed by Fc, the 
woꝛds at the Fine are, ſibi & heribus de Corpore ſuo exeun- 
thus imperpetuum. And it is the tommon learning in our ORs, 
that every Eſtate of Inheritance, be it Fe-imple 02 Fe tail, 
yall be intended to be continued till the contrary 8 ſhewed. 
And the:Authvacepy whirh' the owner of xRemajnder hath upon 
lt is but Conditional, f. If the*Tenart in tall in poſſeſſſon 
doth not Countermand it by a Reto bery &c. And alſo the pol. 
feſlign upon which the Avowry ia made is not the lame 
poſſeſſion' which was rharged, but fs 4 Foreign poſſeſſion 
ade mice ddr ' befoze the pꝛoper po 
u N xecontitiued;'thees can be no diſtreſs no: 1 7 
foe the Land fs not revuved in the peisitp ot Eſtate which 
edarge uit de n Rroerũon upon ſuch Eſkare tall wad 
1 gr 
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grant his Reverſion rendzing Rent, and afterwards the 
Tenant in tail in poſſeſſion ſuffers a Common Recove- 
ry, and dyeth without Iſſue; Now the Reverfion being de- 
ſtroyed the Kent is gone. And he put this Cale: Tenant in 
tail grants a Rent charge to begin alter his death without Jſſue, 
and afterwards luffers a Common Recovery, and dies without 
Ilſue, it is a good Rent, and ſhall bind the Recoveroz 8&c. At 
another day in the Exchequer-Chamber, the Caſe wag argii- 
ed again by Snagg Serjeant to2 the Defendant ; and he was very 
long in pzoving that a Remainder might be charged as in this 
Cale: But the Court diſcharged him of that, and directed him 
to argue to this payment. It thts Recovery did diſcharge the 
Kent &. wherefo2ze he argued, That theſe Common Recoye- 
ties are falſe and feigned things, falſe in the Title, and Co- 
venous in the Pꝛocedings, and all in pꝛejudice ot᷑ a third per- 
ſon, And Ve. 14 H. 8. 3. Such Common Recoveries are hol- 
ven fraudulent, and therefoze by Fraud and Covin being ſo 
ovious in our Law, we ought not to give and allom unto them 
fo much fozce as is due to unkeigned Recoveries; fo2 theſe 
Common Recoveries do not go in dic affirmance of the fozmer 
poſſeſſion, no2 in any Evicton of it, but foꝛ the moſt part 
in alfirmante; and the Eftate gained hy this Recovery is under 
the Eſtate of him againſt whom the Recovery was had, and he 
is in by him; fox Common Recoberies are no other but'Com- 
mon Aſſurances: And in our Caſe the tmagined. Recompence 
tannot come to him who hath by the Recovery loſt his 
Rent, and therefoze it is not reaſon, that the Recovery 
ſhould bind as to this Rent. Ve. 12 E. 4.19, 20. Tehant in tail dif- 
tontinueth, and takes back . htm in Fee, and afterwards 
u Common Recovery is had pence 


| aint: him, it ſhall not bind the 
rail; koꝛ the pꝛelumed recom thallus to the Effate which he 


hath (off, iT. the Eſtate in Fee, and not to the Eſtate⸗ tail, where- 
of at the time of the Recovery he was leiſed: So in our Cale, 
the Land wbich by Fickton of Law is to be. yielded in value 


c r, hall not 
therefoze- the Reniathder which 
of H. tranſit cum ſus onere, & cum 
ſhall yield the Rent accoznmg to the purp 

33 H.6. 4, & 5. Two Joynts are, The ane gran 


and afterwards to his 
Feoffoz. And if there be Lond aud 


grants a Rent-charge in Fee, 
Land goes to the Lod in point of. 
the Lann charged: us to he © 


ve yances. 


nn 


90 (apes Cate 
© veyances, 27 Eliz. Cap. 4. the ſame cannot extend to this & 
i bere, chis Gzant is upon, Conſideration of Nature we 
his own Son fo2 his avvancement. Popham Attorney Generalj 
to the coutrary: And that neither the Gzantee of this Rent, ng} 
he who makes Conuſans in his right. ſhall falfifie this Recoverp, 
And he put a difference where the party wholeaſeth, oz chi 
a Remainder, is bound by the Recovery voluntarily, and where 
involuntary to; where the Recoveey is ſuffered voluntarily there 
the grantee, 02 Leſſee ſhall not be bound by that Recovery, but 
they ſhall falſifie : But where as our Caſe is, there the party 
who chargeth oꝛ leaſeth is bound involuntarily by ſuch Recovery, 
there all Jnterefts are bound, and the charge is lubjen to the 
ſame miſchtef as the Remainder it ſelt, out of which it is iſuing, 
Ve. 7 H. 7.12. pt in the Remainder in Fee ſhall not ſatighe g 
Recovery had againf the Tenant foz life, bur he is put to his 
Writ of Entry, ad terminum qui preterijt, in which he ſhall ia. 
tifie, and not by Entry: Puch lels he in the Remainderupon 
an Eſtate-tafl ſhall not falfifie, and fallifyer lies pzoperly where 
the party who grants 02 lealeth againſt his Gzant 02 Leaſe pas 
iceth by luch Recovery ta avotd oz defeat his own Eſtate, and 
by Conſequent the Jntereſt of his Gꝛantee oz Leſſee: But in 
our Caſe there is not any ſuch matter; fo2 the Gꝛanto H. was 
not party 02 de to this Retoverp, no; Tenant, no: Gauche, 
and therefoze no Coin: and then na Uoucher , and ail the Ca 
ſes in our Law of. vt. Becoverties ate upon 
ale 1 5 E. 2. Fiiz.3 Jie 
Statute Merchant, 
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Capelts Caſe, _ 


den years- might be- received, fox the Statute of Glouceſter eg. 


tends but to default oz xeadiſſeiting but nom by the Statute of 
21 H. 8, cap. 11. In 3 Caſes, Detault, Reddition , and Faint 
pleading, luch Kelceipt lies, which p2oves that in Caſe of Rent, 
as the Statute of 11 H. 8. hath ozdainev in Caſe of a Leaſe foz 
pears, where the Leſſoz, his Heirs o2 Aſſigns have ſuffered the 
Recovery, and not otherwiſe : And aftetwards he argued very 
much upon the reputation and dignity of Common Keco- 
vertes; that they are the ſtrongeſt and moſt effectual aſſuranceg 
in the Law, and theretoze they ought ta be countenanced rather 
by the Judges, than in any part diminiſhed oz diſabled, and we 
ought to consider cf them non ex xrigore juris, rigida diſqui- 
ſitione, but accoꝛding to the common uſe and pꝛactice, what is 
the ground and foundation of theſe Recoveries : And ſo Judges 
have uſed heretotoze to eramine matters, which peradventure, 
accoꝛding to the ffric rules of the Common Law dzew them 
away. But they perceiving that a dangerous Conſequence 
thereby Would follow to an infinite number of the Kings Su 
jects, the Law having been otherwiſe pꝛacticed befaze, have f 

ed their Judgments: not. accozding-to the exact rules of Lats, 
bit. to aid the inconvenience afozefaid accoꝛding ta the Com⸗ 
mon, and received pzactice &c. Nam communis, erron facit just 
and to that purpoſe he cited a Cale very late anjunged in B. R. 
viz. A Writ: of Error was bought in B. R. upan a Judgment 
ginen in Wales, and the Error was in this, That the Writ was 
returnable:coram Juſticiaryys Dqmini: Regis Comitatus, &c. where 
it ſhould; have been coram: Juſticiarijs Magnz Seſionis Dominæ 
Keginz &c,, and ſuch are the woꝛds of Statute: of 34 H. 8. 
cap. 26. the: which, Sefſions. chall be called the Kings great 
Sellions in Walesz mum natwithſtanding that the Juſtices in 
ſirict confideration of the Law thought the ſame to be Error ( fog 
the ſain Statute had given to the (aid Court ſuch name; vet 
becauſe it was well known ts the-Juſtices, That that was the 
tommon courſe in the ſaid Court ever-after the Ereeton thereof; 
and al o, if the ſaid Judgment could be reverſed, feꝛ that cauſe 
many Judgments ſhould be allo reverſed, which ſbould be a great 
dilquietneſs and veration. to tbe whole Country there, they in 
their diſcretion thought it canvenieut to gualiſie the Lam in chat 
point, and ſo ta avoid the {aid inconveniente, affirmed the (atd Judgs 
ment: So in the Cale at barr, It this Rent · charge ſhould ſtauy 
agatuſt the ſald Recovery, no inconvenience ſhould be lo firmy unt 
it ſhauld be imneached, na Title ſo clear, but chould be incumbꝛed, 
and theretoꝛe fo2 the common repulte pt many the firic rules ofthe 
Lam ought to yield ta common qacice: ko the avoiding of a 
- common inconvenieucez it hath been holden foꝛ Law, when Tenant in 

Tail maketha Feotfinent jnFe,theFeoffi is impleaded, and Aon · 
cheth the Tenant in Tail, now fo2 ag much as he cometh in as Gau. 
cher, it ia nam laid that he cometh moral bis Eitates, J * 
N \ 7 
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Baxter & Bartlets Caſe. 
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p reaſon fo2 that; but common allowance, partice.; an 
— &c. It was adjourned bcc. * vw 


ns Mich, 37. Eliz. in B. R. 


264. Baxter & Bartletts Caſe. 


J? Alliſe of Freſhforce by Baxter againſt Bartlett: upon Nun 
1 tort, Null Diſſeiſm pleaded, it was found fo2 the Platts, 
who had Judgment, upon which the Tenant bought Error, fo; 
that the Aſſiſe have generally found the Difſefſinz; but have not 
— of the fozce ; and after many motions the Judgment 
was atirmed. 


265. Sir Henry Gilford Cafe. 


JE was found upon a Special Uerdſct; That Henry Gilford; 
— oy — 22 — _ 7. — 1 E. 2. ſeiſed at a 
0 {tal es ed lame . thete wo2ds 2 
© allo ow homines Domus & — v in Vie 
Landon, ordinentur & afſignentur per Executores meos ad ſuſten 
tationem triumCapellanorum qui pro anima celebrabunt inEccleſia 
Sancti Pauli, London: Et ad hoc faciend Do eis pletiam poteftac 

others, and 


* — — 


Sir Henry Gilfords Caſe. 
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of Pauls all the Lands, Tenements, and Rents aloꝛeſaid, to 
haue aud to hold to them and thetr Succeſloꝛs fo2 the ſuſtentation 
of a Chaplain perpetual, and his Clark foz the ſatd H. G. and all 
Souls, receiving from the fard Dean and Chapter 10 


Io Barks 
fo? the Celebzating ot the ſatd Obit of the ſaid H. G. And that 


the grant an alignment of the ſat 20 s. tothe Commonalry in 
the relief of the ſaſy Chauntry, ts ſuch, ſſ. To have and re⸗ 
ceive of one Shop in Cheape maintenance of the ſaſh Chauntry 
afozeſaiy: And that che ſaiy Dean and Chapter oblige then. 
ſelves and their Succeſſoꝛs, and the Church to pay the ſame to 
the ſaid Prieſt and Clark, ànd that it thail be tawfulfo2the Mayor 
and Commonalty afozefain to dfffrain fo2 the fad Rents: By 
vertue of which Mill and Indenture the Dean and Chapter 
enter, and were thereof leited in their demeſne dee. And that at 
all times after they had taken the pꝛofits thereof until 2 E. 6. 
And that the Dean and Chapter ot the p2ofits at the pꝛemiſes 
had yearly paid 10 Barks fo? the fftpend of the laid Prieſt: Aud 
further the 27. July 16 H. 8. the Dean and Chapter Dentiſep 
the ſame ta F. Cole foꝛ 40 years: And that afterwards 15. Maij 
36 H. 8. the ſaid Dean and Chapter Lealed the ſaine to Nicholas 

ilford fo; 50 Pears rending 91. Rent, with Clauſe ok diſtreſs 
if the Rent was behind by half a year, being demanved, the 
Leaſe ſhould be voto, whtch N. W. 1 E. 6. Devileo che ſame co 
his Tife, who Deviſed the ſame to Tho. WilfordtheDefen: 
dant: And further found, Chat as it appeared by an Exempli- 
fication out of the Exehequer, That it was a Chauntry of H. O. 
and that Tho. was then a Chauntry Prieſt there, arid that the 
ald Chauntry, with all rhe P2ofits and Obits were 61. 13 8.4.4. 
the roth. of which is a Bark, which was payable to the King 
26 H. 8. And that by another Eremplification in 2 E. 6. it ap- 
peared, That the Dean and Chapter uf Pauls certified to the 
Commſſſioners of the lad King. Cantaria H. G. A. & B. Exc 
cutores Teſtamenti H. Gilford hy fb2ce-of the faidUWI / E. 2 
2 and alligned to the Dean and Chapter afoxeſaſd, and their 
Succeflazs, the lald Lands and Tenements, to the intent that 
they ſhould maintain fo2 ever a Chaplain to pzap'fo2 the Sodl of 
the ſaid H. G. and all Souls: And the incumbent ok the ſais 
hauntry is one G. and that the faid'Erecutors granted to the 
Mayor and Commonalty of London, the Rent of 20 6. out ot & 


Shop in Cheap, with the Patronage of the lald Ohaumtr — - 


the intent that they would eee 7 
And recited all the lad Lands and Rents affighed; aud khatitf 
Rent of them was 14 l. 18. (the Salaty of” 1 * — — 
138. 4 d. fo2 Bꝛead, and Wine 3's. 4 d. the CRaraberſamm ö 
London 20 8. being deducted) and fo t OB | 14.8% 4. 
Aud that the lad Chaplain recetved_avove Hig! Ecigges Seas 
by reaſon of the ſatd Obit, other yo s teten. 

and Feving days 33 s. 4 d. d found 


S 


Sir Henry Gilford's Caſe. 


and further lald, That the Church of St. Paul at the time gf 
the laid Act was a Cathedzal Church, and the Fe of the iſhop 
of, London, and that the profits and Rents Deviſed, aud Oz. 
dataed to the laid Dean and, Chapter were in the ſaid Tet, 
cate of 2 E. 6. and that the ſaid Lands,at the time of the makin; 
et the ſaid Ac, and foz 5 Ycars befoze, were not in the ay 
poſſeſſion of the ſaid King H. 8. no2 E. 6. and that by ſozce of the 
Statute of 1 E. 6. the ſaid Lands came to the poſſeſſion of the 
ſaid King as Chauntry Land, and that the ſaidKing grante 
it to Tho. Butcher in Fe, who Bargained and Sold the fame x, 
Dobſon, who. thereof Entcoffed Thoragill, upon whom the (aj 
Nicholas Wilford entred, Claiming his Leaſe: And further fo 
That 45 8. parcel of the (aid Kent of 9 1. due at the Frag 
St. John Baptiſt 11 Eliz. fo2 the ſaid Capital Meſſuage wag 
arrear by halt a Pear after the ſaid Feaſt, and was lawfully de⸗ 
manded by the ſatd Rich. Thoragill,, and fo2 not payment he re. 
entred, and let the ſame to Tho. Buttell &c. Bell. The Exect- 
toꝛs by this Deviſe have not a bare authoꝛity, but an Intereß; 
fog if ong ſeiſed of Lands in Fe devileth, That His Executozs 
grant a Bent charge to one in Fe out ok his ſaty K andg, by 
that Deviſe the Executoꝛs have a Fc ſunple in the Land, othe 
wiſe they could not make Wch a grant: So here in the Cale 
Queſtion: and alſo by the ſame treaſon the Executoꝛs have a 
Fte ſmple in the Land z fo: otherwiſe they could not grant a 


9 


Rent in Fee, noz the Land to the Dean and Chapter in Fee, py 


ich the Chaplain in perpetuity ought to be found ; and 
though but one Chauntry was erected where thee were intend⸗ 
ed, hut the Land Deviſed was not ſufficient fo2 all thꝛee; fo that 
now by the ereaing of one Chauntry anly,the Erecutozs perfomed 
the truft ag near to the intent of the De vlſoꝛ as it could be, and as 
the Land Deviſed might extend unto; it is not material, if 
here be a Condition, oz a Confidence ; in the worde of 
grant to the Dean and Chapter ad inveniendum &, fc if it be 
a Condition, and bꝛoken, no advantage ſhall be taken of it, fo} 
it is out of the Statute ; and if it be a Confidence, then it is 
perfozmed- as near the intent of the Deviſo2 as 1 bn 
and the Condition being perfozmed, although not exadip,- ye! 
ſo near as it may be, it is well enough perfozmed: {fs a Feoff: 
ment upon Condition, that the Frottee ſhall make a Gift in 
Tail to Husband and Wife, and the Heirs of the body of 
the Pusband, the Pusband dyeth, now the gift cannot be modo 
& forma, and theretoze it it be, it may be, if; as near the intent 
of the parties as it map be it is god 3 and there toze it the Laid 
be given ta the Wife fn life without impeachment of Watt, the 
Remainder over it is. ſufficient in Cafe'of a Truſt aud Con. 
fidence, -J, It was nioven, If here. br any Chauntry'In'the 
but a ſuſtentation fo2'a 


Caſe: And a Chauntry is fothing elle atio 
Nrieſt that Thaunts in a plate certain to: the Souls of the Da 
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Cocke, 
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Sir Henry Gilfords Caſe, 5 


_ 


Cocke, made a Feoffment thereof to certain Feoffws to find 


2 Obits in luch a Chappel, and with the reſidue of the pofits 


to maintain the Chappel ; and Judgement was given toz the 


Queen: Here the Condition knit to the Keverſlon upon a 
Leaſe made by the Dean aud Chapter to Nicholas Wilford 
paſſeth to the King vy the Ad ol Parliament; koꝛ a Condition 
is an Hereditament, and when the King grants over the Rever. 
ſion to Butcher the Condition alſo paſſeth by 32H. 8. Brom- 
ley Sollicitor. The Statute extends to Chauntries in exiſtance 
only, and uot to -Chauntries in Reputation: Chauntry hath 
divers ſigniſications in Law, 1. koꝛ the ſervice which the Chaun- 
try Prieſt is to do, as ceſſavit de Cantaria. 2. Sometimes to 
the Advowſon of the Chauntry, if, Quod-permittat preſentare ad 
Cantariam. 3. Sometimes fo? the body of the Chautitry; ff, the 
Land of which it is endowed, and in that ſenſe it is taten by the 
Statute J will agree, if the ſame had been an ancient 'Chiun- 
try time out of mind &c. and the Jncumbents thereofhadeaken 
the pzofits, and made Leaſes of it, that then it chou be a 


Land 

not given fo the ſuſtentation of a Prieſt; but the Rent 

z ſo as the Land was not immediately imploped fo} the 

ing of the Prieſt ; and he reſembled this Caſe to the Caſe 

vin Queſtion upon the Statute of 31 H. 8.'An Abbot was 

a great Wiod, was never _ in kind b 
3 


the ule of the houle, being 7 Piles diſtant from | 
was never in Leaſe; but was yearly ſold by parcels, and the 
Woodward" rendzed anjAccouut of the ſame to the Audit: Ant 
the n was, That a Leaſe fo: Years made ok it within a 

the Diſſoluttion was not within the ſald Statute, 


Repozted by the Lord Dyer to the contrary, 3, & . 
Elie, 207. that ſuch a Demiſe was void, although that the Man 
was not immediately imgloyed &. and Ve. aifo- the words of 
the Statute, fl. That the Land ſhall be the Agual of 
the in as ample manner as the Pꝛieſt had it, and the Pꝛielt 
ing in the Land but only in the Kent: It was Avjoznev 

e further argued, &cc. | 


* 


0 * 
7 * 
— * 
. * 
= 
* * 3 


.4 £m 


— * * Th. Rs 2 » Wo Cn 3 hd LS. CCC ro mig | =_ 


Harveys Caſe, 


Temps Reign Elix. 
266. Harveys Cale, 


Arvey ſeiſed of a Bannoz, made a Feoffment thereof to 
divers perſons to the uſe of himſelf fo2 life, and after to 
the uſe of his Son, and the Heirs Bales of his body, and if the 
ſaiy Son, 02 any of the Peirs males of his body diſcontiue o2 
alien ( otherwiſe then fo2 21 Pears, 02 3 Lives) that then his 
Feoffes ſhould be leiſed to the uſe of Nic. Harvey his Bzother 
in Fe; the Feoffo2 dyed, the Son made a Leaſe fo2 21 Years, 
and atterwards diſcontinued againſt the Proviſo, if that Leaſe 
fhould bind Nic. Harvey who came in by the latter uſe &c. Dyer, 
it is hard to avoid the Leaſe, fo2 at the time of the making of 
it, the Leſſoꝛ had a god inteceſt and authoꝛity to make the Leale, 
and the Ac which tmheacheth the Eſtare of the Leſſoꝛ com- 
menceth after the Leaſe by the diſcontinuance,and therefo2e ſhall 
not avoid the Leaſe, Manwood, the ſecond uſe doth determine 
the firſt uſe,and all Eſtates derived out of it. Mounſon contr, fo2 
here this wozd, (Dtherwlle then fo? 21 Pears &c. ) ſo as ſuch a 
Leaſe is excepted: As if a man makes a Feoffment in Fee to 
the uſe of J. S. and his Heirs, until J. D. ſhall pay to him 201. 
and then to the uſe of J. D. and his Peirs; here, if J. S. make 8 
a Leaſe fo2 Years, and afterwards the Ponies ate paid to J. D. 
now J. D. ſhall hold the Land diſcharged of the Leaſe; fo2 there 
is no wozd ( Dtherwiſe.) &c. faz theſe wozds ( Dtherwile ) 
qualifie the ſecond uſe 3 Dyer, the woꝛd ( Dtherwile ) amounts 
to an Exception. Manwood doubted of it, and moved and de- 
manded if the Wife of the Ceſtuy que uſe ſhould have Dower oz 
not. Barham conceived that ſhe ſhould 8c. | 


267. Mich. 31 Ekz. in Communi Banco. 


Enant in Socage made a Leale fo2 4 Pears, and dyed his 
Peir within Age of 8 years, the Mother being Guardian 

in Socage, Leaſed by Indenture to the lame Leflee foz 14 
Years ; Jt was holden that in this Caſe the firſt Leaſe is ſur- 
—.— but otherwiſe it is a Leaſe made by Guardian in 


Sir Richard Lewkyors Caſe. 


, 


268. Mich. 29 Eliz, in Communi Banco. 


JN Debt it was found fo2 the Plaintiff 20 Eliz. and 21 Elz. 

the Plaintiff releaſed to the Dekendant, and the continua ce 

was made until this Term, fl. Mich. 29 Eliz. per Curiam ac vi- 

fare vult : And now the Plaintiff againſt his own Releaſe pape, 

and had Judgment, without any knowledge to the Deſeni1 t; 

ARelcaſe And pꝛotceſs of Execution iſſuen; and now Walter, a Clerk c 

pleaded afeer. the Court, on the behalf of the Defendant, cheued the Ke, 

verdia, leaſe to the Court, and allo the whole ſpecial matter, aud pzay, 

ed the Releale of the Court againſt this pꝛactice: Anderſon Mee 

ſently granted a Superſedias : But afterwards, befoze the 429. 

ceſs iſſued kozth, he and the other Juſtices were of opinion, 

That the Defendant could not plead the ſaid Releaſe, no; any 

further matter after Uerdic 3 and. demanded the Queſtion of 

Nelſon chief Pꝛeignothoꝛie; who advertiſed the Court, Chat 

he could ſhew a Pzefident, where an Arbitrement had ben pleay: 

ed after a Uerdic, and Iſſue joyned upon it, and that was 100 

Pears ſince : Quod mirum videbatur curiz hic: and afterwards 

audiraQue- the Court ſaidro Walter, Sue pour Audita Querela, and upon 

rela, rſedia 

that you ſhall have a Supericdias. 


Mich. 29 Eliz, in Communi Banco. 
26g. Sir Richard Lewknors Caſe. 


7.4 52 r Richard Lewknor ſeiſed of Willingford Park; leaſed the 
ſame foꝛ years, and dyed ; the Leſſee atligned over his Term, 
ertepting the Woods and Underwoods ſtanding growing, and be- 
being in and upon the pꝛemiles, the aſſignæ committed waſt, the 
Terin expired, the Oaughters and Heir of Sir Rich. and the Hul 
Hand of the third Daughter Co-parceners, being dead as Tenant 
by the Courteſie, bzought an Action of Waſt againſt the Aſigne; 
and the opinion of the Court was, That the Vusband ought not to 
joyn in that Action, fo2 he can recaver nothing, koꝛ Damages he 
cannot have, fo the waſt was not done to his dil inhereſin, and the 
Land he cannot have, becauſe the Term is expired. Snag Serjant, 
J conceive, Chat the Exception in the Alignment is good; fo? an 
Exception of Trees by the Leſſoꝛ himſelf in his Leaſe is good, and 
by reaſon thereof the thall not have Fire- bote, Hey bote &c. 
whieh otherwile he ſhould have, and the pꝛoperty ol the Crees is in 
the Lefſo2,and alſo the Soil, 14H. 8. 1, & 2. 28H. 8. Dyer 19. and Ve. 
46 E. 3. 22. A Leaſe foꝛ years was made with ſich Exceytion. Aud 
theLeſſo2 bought an Action fo2 the C rees cut, Quare clauſum fregit, 
« that pꝛoves, that the Soil alſo is excepted, and then the Action of 
Waſt lies againſt the Leffe who hath ercepted to h. melt the wood 
und the ſoil, and not againſt his Allignee.Walmſley Serj. to the con- 
trary, And he lad, where Land is demiſed, the abſoſolute p2operty 


of the great Cree is in the Lefloz, the Lellee hath in ſuch Cale a 
qualified 
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_ Sir Richard Lewknors Caſc. 


qualified pꝛoperty; and he cited 2 H. 7. 14. The Leſſo2 com- 
mands the Leſſce to dig Gzavel in the Land demiled, oz licenceth 
him lo to-do, ſuch commandment-02 cence is not god ; faz the 
the Leſſoz hath nothing ta do with the Gzavel, no2 bath aup 
zoperty in it, but ſuch licence to cut Trees had been good; and 
Ve. 10 H. u, & g. CMaſt is afſigned in the bzeaking de uno 
muro lapideo;z the Defendant plcoded the Licence at the Plain, 
tiff to bzeak it, and upon that they were at Iſſue: And he laid, It 
the Lefſoxcutteth Trees, upon which the Leſſee haings an Action 
of Creſpaſs, be ſhall not recaver. Damages accoꝛding to the value 
of the Trees cut down; but foz the Wanne to the Sotl, and fa 
the toſs of the Shadow, and the Acozns &c. and if the Lefſw 
tutteth down Trees, the: Lefſo2.gannot take chem, becatiſe he 
bath other remedy, Where a Keverſion is granted to A. and B. 
and to the Peirs of B. Maſt ig done. A. and B. bꝛing an Action 
of TW aſt, B. ſhall recover all the Damages, and A. nothing; 
which pꝛoves, that ali the Intereſt in the Land demiſed is in 
B. and not in A. Therefaze here in the principal Caſe, the Ex- 
ception is votd ; fo2 that which the Law allows ta the foꝛmer is 
only Houſe - bote Hedge: bote, Plough- bote, Fire- bote: And he 
ſaid, That the .Leſſe ſells the Trees, and the Uendee cuts 
them down, that Mast iyeth againſt the Leſſe, which pꝛoves, 
that in that Caſe the Soil doth not paſs with the Tres, by the 
Exception of the Tres, the Soil is aifo excepted as a ſervant to 
the Tres, viz, ts nauriſh the Trees and if he who excepts the 
Trees cuts them down az roots them up, the Leſſee ſhall have 
the Soil: And he ſaid, That oz, the pꝛoperty that the Leſſoz 
hath in the Trees, if he cuts them down the Bent ſhall not be 
82tioned ; and if the Leſſo2 grantech the Trees. to one and 
S Þeirs, there ſhall be no Attoꝛument which had been requt⸗ 
ſite if the Soil had paſſed; At another day it was argued by 
Shutleworth Serjeant; and erception-taken, becauſe it is too 
general. fl. Quod fecit yaſtum in terris quas Sir R. Lewknor 
ter duarum querentium cujus Hæredes ipſæ ſunt prefato, Ford 
imiſit &c. And the Plaintiffs counted the Reverſion was En⸗ 
tailed by Act of Parliament to the ſaid Sir R. Lewknor; and ſo 
the Writ ought to be ſpecial, fl. Cujus Hæredes de corpore ipſæ 
ſunt; fo2 although there be not any ſuch foꝛm in the Regiſter, 
yet that is to no purpoſe ; fo in novo caſu novum eſt remedium 
apponendum. And he comparen it to the Caſe in F. N. B. 57. 
Where Land is given to husband and (Mike, and the Heirs of 
the body of the Wife, the Wife dyeth, the Pusband commits 
Waf, the Crit ſhall be. Idem de A. domibus in B. quas tenet ad 
vitam ſuam ex dimiſſione quam inde fecit prefato A. & M. quon; 
dam uxori ejus, & — de corpore ipſius M. matris dicti 


R. cujus hæres ipſe eſt exetmtibus. And Ve. 26 H. 8. 6. Ceſtuy que 

uſe leaſeth fo2 Pears, the Leſſee commits Waſt, the Feotices 

bꝛing an Action of Matt, the 5 Wai 
* 2 
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dant may grant the Land, excepting: the Common: And in ſuch 


Sir 1 chard Lewhnins C aſe 


although the e was not any luch Writ in the Regiſter {' Fenner 
and Walmſle y contrary.z- fog there ig nat any {ich tom in the 
egiſter, cujus hæredes de corpore &c. and we ate not to de. 
fe a new konm in this Cale, but it is ſufficient to-Hew the 
ſpecial matter in the Count; alſo the woꝛds in-the!Cric-ar 
tue, foz the-Plaintiffs are Veirs to Str R. Lewknor, db füt 
Count is well purſuant and agreeing to the Crit; Ke 
are Hetrs; although they are but Heirs: ſpectal of his:boys +" 
the Court awarded the tit good; and ſaid tyue the Tale jg 
not like the Caſe in Fz. N. B. 57. nm to 26 H. 8. Aer 
foz in the fett Cale the Plaintitfs.cannot ſhew of whole Dein 
the Senant holveth, unlels thar de auto chew the Tyectal Con, 
veyance, l. That the Land was given to the Hüsband 
Uife, and to the Heirs of the Bovy ot the Wife,” ion ung 
the Demile to the Tenant ought to be n cans 
not be in both thele Cates, if not 1 allo the Title 
was taken to the Count, That where the two Detendan 
were Tanants in Common of the dad Lands Demiled, the 
CArit is tenuerunt, which'is intended a Joynt· tenute: Put 
Cxception was not allowed ; and. Ve. 44 E. 3. in CMaſt 
Plaintiff Counted upon divers Leaſes; and Fitz. N. B. 66. F 
and the Writ ſhall ſuppole one Tenet, and not divers Tenets: 
Another Exception was taken to the crit, becauſe the two Co 


9 


the Hugband of the third Siſter being Cenant by the Courtefie 
was alive. Ve. 22 H, 6. 21, 22. But that Exception {T2 the 
Tenant by the Courtiſie joyns to no put pole; fo2 he is not to 
have Damages, becauſe the (Uaſt-was not to his diC-inhereſin; 
and the Land he ſhall not recover againſt the Detendaut, fo2 the 
Term is not” determined: and lch was the opinion of the 
Court. 4g to the matter in Law, Shurtleworth td That 
Action ol Mat ought to be brought againſt the Lefne fümteft 
and not ag ainſt the Allgnee,, fo2 when he grants over his Term, 
excepting the Trees, it is a good: Erception fox when the 
Land upon whtch- the Trees grow is teaſed to another, the 


Trees paſs by the Leaſe as well as the Land, and the property 


of them is in the Leſſee during the Term; by which when he 
grants his Land, he may well extent them, as the firſt Lefſo2 
might have done; and if the. Leſſee foz Years cutteth town the 
Trees, the Lefſo2 cannot take-them fo2 that he hath other ſuf: 
fictent remedy 3 fl. an fatoh of Wat. Fenner and Walmſley 
contrary : and they conceived, Chat the Leiſee hath but a ſpe: 
ckal p2operty in the Trees, ſſ. fo2 Fire- bote, Plough-bote, 
Houſe-bote, &c. But if he Demtleth the Land, oz granteth 


dis Intereſt in it, he cannot except the Trees, noz his ſpecial 


pwoperty in them, no-moze than he 'who hath Common appen- 


Caſe 


parteners,-andthe Heir of the third joyned in the Writ;wheteas 


„ e e , $04 6 oo. dy cen. ö „ }_ evmwcw cc. uc "ith. ++. 1 


Sir Richatd Lewkaars Caſe. 


Caſe, the general pꝛanetiy in the Trees remains in the Lefſoz 
as - parcet1of-hig.Jnheeitauce: And: this /appeareth by many Ca- 
fes, 27 H. 8. 13. Lefſie fo; life; and he:tn:the:Reominder jo 
in a Leaſe fo2 lite, the Lefſee commits TUaſt, the Tenant 
life, and he in the Keinatider een. enen of Matt, the 
Tenant faz life ſhall recover the place-waſted, and he in the Re- 
verſion all the Damages, Ve. 2 H. 7. & 10 H. 7. cited befoze, 


2 


that the Lefſo2 may ltrence the Leſkee to tut the Tres, which 


moves, that the pꝛoperty is in him: And Ve. 40. All. 22. The 
Leſſo2: ſhall have» the: Uitndfatis:t And as ta chat whit! 
been. laid, that by the Excepton of; the Trees, the Soil it felt 
8 alſa Except ed, that is ttue, as o the Trees faz nouriſh⸗ 
ment, and not otherwiſe $'fo25 ifothe Leſſa; cutteth dom the 
Trees, 82 roots them up, he ſhall unt after meadię with the 
Land where &. but the Soll chalt che entirelp to the Leſſee: 
The Lefſo) during the Term may rant the Trees, ſo cannot 
the Leſſee; therefoze the greater and better pꝛaperty in the 
Trees is in the Leſſoz, and not in the Leſſee, and the Trees 
proprie ſequendo, are not pattel of the thing Demiſe; JE this 
Exception ot the Trees 92 Woods ſhould hold place, Juconbe⸗ 


nience would follow ; fz as it is holden in 15 H. 7. 11. N the - 


Termoz of a Cood commits Mat in one cozner of the Cc laodꝭ 
he ſhauld not looſe all the Wood,'but that piace oniy; But i 
in the ſaid Mood there are divers iats of Land in divers pla⸗ 
ces of the C1ood, it the Termoꝛ cammits (Jad in that Mood 
he ſhall looſe all the ſam Plats, although the hath not done wat 
in them, fox they areparcel of the Moon. Ve. Temps E. 1. Fitz: 
Waſt 127: and Ve. ibidem Waſt 112. 0 E. 2. waſt done in parcel 
of an houſe, the whole houſe Hall be recovered. Ve. alſo 20 E. 
3. Fitz. Amendment 67. and 4 E. 3. Waſt 10, Num if that be 
Law, and the Exception be good,: how ſhall the place waſted 
be recovered here, and againſt hom. Jt ſeemed ta the Lord 
Anderſon, that the Exteptiun was void, and that the Action 
was hꝛought againſt the Aſſignee, and he ſaid, it was a knaviſh 
and fooliſh Demiſe, and it it ſhould be effectual in Law, ſome 
miſchiefs would follow which he would not remember ; Windham 
was of the ſame opinion, and that the Leſſee could not afligh his 
Eſtate with ſuch Exception, ka; he hath but a [ſpecial Intrreſt 
in the Trees, ff, foz Fire - bote, Plough-bote, &. which ſhould 
go with the Land. Periam conceived, That as to ſuch ſpecial 
poperty, that none could have it but he who hath the Land, 
and therefoze the Exception is void; but as to to Fruit⸗trees 
ſuchan Exception might be good; and althoughhat the Trees 
are not expzeſly Demiſed, yet quodam modo, aindafter a ſozt 
they may be ſalty Demiled as annexed to the Land, and if waſt 
be bꝛought againſt him who made the Exception, fl. the Leſſee, 
he cannot ſap they were not let to him; and therefoze he doubtey 
of the Exception: And Rhodes doubted alſo of the Exception; 


and 


166 / Audleys Caſe; 


12*—. 


Uſes. 


Lord Audley hapJfſae by the ſaid Joan, and alſo having Iſſue 
L | a 


and Anderſon ſaid, that he was clear of opinion, that the Lens 
ſhould have the WUindfalls ; and afterwards th — 
jozned to be further argued &. 10. 


Tenips Reign Elna. 


270. Andleys Cale, 


e Lord Audley, 12 H. 7. enfeoffep Hoddy and other 
ot certain Lands in the County of Sommerſet, and after- 
wards by Inventute reciting the ſaid Feoffment, and the Date 
ok it , and alſo that it was to the intent that his Feuers 
ſhould perfom his (Mill as followeth in effec, via. My (Mill is 
That mp. ſaid Feoffees ſhall ſtand ſciſed to the uſe that the ſuld 
Hoddy ſhall teceive of the ſaſd Lands 100 l. which he had lent to 
the ſaid Lord Audley, and alſo to ffand ſeiſed to pay all his 
Debts upon Bills Signed with his hand; and after thc Debts 
paid, that the Feoffees- ſhall make an Eftate of the ſaid Lands 
to him the ſaty Lord Audley and Joan his Wife, and to the Þeirs 
of their Bodies &c. with divers Remainders over: The ſaid 


by a fozmer- Wife, „the Feoffees never made any 
Eſtate to the ſafd Lord and his Cite; and by the opinion of 


divers Juſtices and Sages of the Law, upon this matter no 


uſe was changed; fo2 it is not a laſt Mill, but an Intent; and 
although that the Feoffees ſhall be ſeiled to the uſe of the Feoffoz 
and his Þeirs, becauſe no Conſideration was wherefoze they 
ſhould be ſeiſed to their own uſes; yet the ſame could not make 
a new uſe to the ſaid. Lord and his life in tail, without con: 
beying an Eſtate &c. fo the Wife is a ſtranger to the Land ; 
and the ſame cannot be a Will oz Teſtament : fo2 the Eſtate 
mentioned in the ſaid writing ought to be made to the ſald Lord 
and his wife, who could not take by his own Will; and this 
matter was depending in the Chauncery. And the adviſe of 
the Juftices being there required; delivered their opinions, 
That by that waiting no uſe was changed, no2 any uſe veſted in 
the aid Lozd, and his wife, and a Decree was made acco2- 
dingly, until pzxoof was made that ſuch an Gitate was made &c. 


Trin. 


c Caſe was an- 
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Walgrave & Somerſets Caſe. 


— 


Irin. 29 Eliz. in Communi Banco. 


271. Walgrave & Somerſets Caſe. 


ir Treſpals by Walgrave againſt Somerſet, the Caſe was, 
That Tenant at wt cut down Trees, and the Leſſo2 
bzought Trelpals vi armis : And the Court was clear of opt- 
mon, That the I&ion was well maintainable modo & forma, 
and Judgment was given accozdingly,Ve. Litt. 25. that Treſpaſs 
lyeth, but He doth not ſpeak of vi & armis. Sex fo? that 12 E. 
4. 8. by Fairfax aud Genny 22 E. 4. 5. 


272. Mich, 30 Eliz. in Communi Banco. 


12 Debt upon an Obligation the Dekendant ſald, That the 

Obligation was endoꝛzced with a Condition fo? the perkoz⸗ 
mance of Covenants conteined in an Indenture &c. The Plain⸗ 
tiff aſſigned the bꝛeach in this, that the Oefendant himlſclf by 
the ſame Indenture, that the ſaid houſe was diſcharged of all 
fozmer Eſtates ans Jncumbzances , &c. and further ſhewed, 
That the Oefendant had made a fozmer Leaſe of the ſaid houſe 
to one A. B. in the County of Warwick, to which the Defen- 
dant ſaiv, That tempore dimiſſionis he was within age; upon 
which they were at Jſſue, and it was tryed in the County of 
Warwick, where it ought to be tryed where the .UWlrit was 
bought: But the whole Court held the contrary,that the Tryal 
was well enongh ; as if in Aſſiſe the Cenant pleadeth a Releaſe 


of the Plaintiff in a fozretn County, to which the Plainti 


pleads, That at the time of the Beleaſe he was within age, 
upon which they are at Jfſue, the Jfſue ſhall be tryed in the 
County where the Releaſe is pleaded to be made, and not where 
the Urit is bzought. 


273. Temps Reign Eliz. 


A Ction upon the Caſe was bought fo2 topping a way: The 
Plaintiſf declared, that the Duke of Suffolk was ſeiſed 
of a ÞPonſe in D. and let the ſame to the Plaintiff fo2 lite, and 
that the ſald Duke, and all thoſe whoſe Eſtate &c. had uſed 
time out of mind &c. to have a wap over the Land of the Oe- 
fendant to the Park of D. to carry and re carry neceſſary Mood 
fo2 the ſaiv Þouſe from the ſat Park to the ſao Þouſe; and 
further declared, That the Defendant Obſtupavit viam, Jt was 
moved, that upon the matter no Action upon the Cale did lie 
but an Aſliſe, becauſe that the Free-hold of the Poule is in the 
Plaintiff, and alſo the Fcee-hold of the Land over which &c. 


Tryall, 


— — 


16.8 


— 


The Arch-Biſhop of Jork's Caſe 


Nuſauce 0b- 
ſtupavit. 


Action upon 
the Caſc, 
Preſcription. 


Toll. 


in the Defendant : But the Plaintiff, o2 had had but an Ettate 
fo2 years, then an Action upon the Cale would lie, and not an 
Affile : And it is not material if the Plaintiff have but an Eſtate 
fo2 pears in the Park, quod fuit conceſſum per totam Curiam. 
It was holden allo that this woꝛd Obſtupavit was good enough 
without any moze, fl. without chewing any ſpectal matter gf 
diſturbance, as the erection of ſome Hate, Hedge, Ditch, &c. 
fo Obſtupavit implyeth a Nuſance continued, and not a perſonal 
diffurbance, as Fozeſtaller, oz ſaying upon the Land &: that be 
ſhall not go over 02 uſe that way: But as to a local and real Ny- 
ſance, the wozd Obſtupavit amounts to Obſtruxit : and although 
in the Declaration is ſet down the day and year of the ſtopping, 
yet it ſhall not be intended that it continued but the ſame day; 
£02 the woꝛds of the Declaration are further, That he was di⸗ 
ſturbed in the way, and pet is; and fo the continuance of the 
diſturbance is alledged ; and of that opinion was the whole 
Court: Leonard P2eignothoze , he hath declared of a Pꝛe⸗ 
ſcription habere viam tam pedeſtrem, quam equeſtrem pro omni- 
bus omnimodis cariagijs; and by that Pꝛeſcription he cannot 
have a Cart-way, foz every Pꝛeſcription ts ſtricti juris. Dyer, 
that is well obſervedz And J conceive that the Law is ſo, and 
therefoze it is good to pꝛeſcribe habere viam pro omnibus ca- 
riagijs, without ſpeaking ofÞozſe, oꝛ Foot - way. 


16 Elix. in Communi Banco. 


274. The Arch-Biſhop of Tork's Caſe, | 


Jv! Ring granted to the Arch-Btſhop of York the Toll of 
1 Corn Sold in the Market of Rippon : And afterwards the 
King grantee to the Yayo? and Citizens of York to be diſcharg⸗ 
ed of Toll through all the Realm; and afte: wards the Arch⸗ 
Biſhop exchanged his Monnoꝛ of Rippon with the Ring fo2 ano- 
ther Mannoz: It was moved, Jf now the Citizens of York 
ſhould be diſcharged of Toll within the Mannoz of Rippon. 
Dyer ſaid. That they are not diſcharged of Toll, fo2 the O2zant 
to the Arch-Bifſhop was eigne to the G2ant made to the Citi⸗ 
5ens, and by the Exchange the King had new Right: And when 
the King gaants over the Mannoꝛ of Rippon, the Gzantee ſhall 
have the Toll notwithſtanding the Gꝛant made to the Citizens; 
fo2 the G2ant made ro them was void as to diſcharge them ot 
Toll at Rippon, and: the G2ant ot the King to the Citizens 
thall not take effec after the Exchange; fo2 the Gꝛant was void 
ab initio: But if the Gzant of the Ring to the Arch-Biſhop had 
been made fo2 life, then the G2zant of the King made to the Ct- 
tiZens ſhoutd ſhould take effec after the Eſtate foz life determi⸗ 
ned: And the better opinion was, That Toll ſhould be paid. 
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W. Walter's Caſe.Sir Fr..Englefeld's C. 169 


Hill. 16 Elia. in Communi Banco. 


275. William Wallers Caſe. 


Ilham Waller ſeiſed in Fee 26 H. 8. made a Feoffment to 
the ule of his laſt (Mill, by that deviſed his Wannoz 
of Ruſſells to Ric. Waller his Son in Tail, and dyed. Ric. Waller 
entred, and was ſeiled by fozce of the Statute 27 H. 8. and after- 
wards 2 E. 6. by his Derd in Conſideration of a/Warrtage to be 
had between him and one Eliz. A. Enfeaffed Worſley and others 
to the uſe of himſelf and the (aid Eliz. foq their libes, and after the 
uſe of the ſaid Ric. Waller and his Heirs; and dyed; Eliz. took to 
Wife Clavell; they both by Fine granted the ſatv Banno2 to Tho. 
Lamb: Habend' eidem Thom & herebibus ſuis tota vite ipſius 
Eliz. Tho. Lamb entred, and dyed ſeiſed, Tho. his Son aud Peir 
entred, againſt whom Thomas Waller Son and Peit of Ric. 
bought a Formedon, the faidEliz. being alive, the Tenant ſafd, 
he is within age, aud p2ayed, that the paroll might demutrr 5 but 
y_ allocatur fo he was but as an Dccupant during the life of 


276. Reſiduum of Sir Francis Englefrilds Caſe, 


Toe Caſe of Sir Francis Englefeild mas argued by Popham; 
and he ſal, That this Condition was not ſuch a pzivate 
Condition, oꝛ ſo running tn pꝛivity; but that it might be tran(- 
ferred by 33 H. 8.02 29 Eliz. to the Queen $/ fo2 although that 
the Conſideration which moved and induced Sir Francis to 
Create the :Conditfan be pꝛivate and ar; pet that not 
withſtanding. the Condition it eit is general; koi the pzivate 
Cauſe of the Candttian doth not make the — — 
but as in other Caſes; aud he put the Caſes befoze 8f Ranſom: 
But it the Condition had ben conceived in theſeTerms. fl. I 
my Nephew ſhali be given ta intollerable Aces, then if J tender, 
&c. there it had been otherwile. Ve. the Statute ot 33 H. 8. 
Cap. 26 By which it is Enacten, That it any Subjest is attaint · 
ed of high Treaſon by the coutſe of the Common Law, the 
Ring by ſuch Attainder Halt have ſuch mee 
well of Uſes, Rights; Entries, Conditions, & c. us of Pol- 
leſlions, Reverfions &c. as if it han been dont and declared 
Authozity of Parliament; that is as much as to a aH t 
Conditian in its pꝛoper tearms dau been given to ihe King dy 
Act of Parliament &c. and vouched Dacres Caſe- 17 Þliz: rite 
by him-befoze ; where , upon a Catit of aß his Svods a 
Chattels revokable upon — — hs 
luch a Condition was given 9580 Sun anne * 


190 


. 


— 


Sir Francs Englefeld 's Caſe. 


of the Queen Sir Tho. Gorge had the benefit of it: And here, 
although the cauſe of the Proviſo be pꝛivate and ſpectal, pet the 
Condition is not tied to the Cauſe, and the Statute gives to 
the Queen all Conditions which are uſual, and foz the benefit 
of the Queen; and at the time of the maſking of this Statute 
ſuch Conditions were uſtial, & tunc temporis, the Condition 
was pen d not by way of re-entry, but that the uſe ſhould be vocd; 
and that ſuch Conditions wege uſual at the time of the making 
of the Statute of 29 Eliz, appeareth by the Statute made 2 
years befoze, ſſ. 27 Eliz. fo2 the repꝛeſſing of Fraudulent Con- 
veyances : By which it is pꝛovided by an expꝛeſs bzanch of it 
againſt ſuch Conditions containing power of Revocation; and 
Laws are fo2 the moſt part made to give ozder fo2 things which 
may happen: And J conceive, That this tender foꝛ the Queen jg 
well enough fo2 the time, notwithſtanding all the Terms are 
paſt, yet the 2 years are not incurred: J Covenant with a year 
to ſuffer a Common Recovery, all the Terms are paſt without 
any Recovery ſuffered, yet no Anton lyeth upon that Covenant 
befoze the year be fully expired, although that the Terms be 
paff, it being impoſſible to ſuffer a Recovery within the time 
meũ red: A. Covenants with B. in Conſideration of Marriage 
to ſuffer a Recovery befoze the Feaſt of St. Michael, and if A. 
befoze the ſaid Feaſt doth not ſuffer ſuch Recovery, that then he 
ſhall be ſeiſed to the uſe of C. Trinity Term paſſeth without any 
Recovery had, yet no uſe ſhall riſe befoze the (aid Feaſt : And J 
conceive, that there needs not here any Dffice ; but if the Con⸗ 
dition be to be perfozmed on the part of the Patentee, then the 
bteaking of the Condition ought to be found by Dfffce ; con; 
traty where the Condition is to be pertoꝛmed on the part of the 
Ring: Fo Acts which Subjects do are matters in pais; there- 
foze an Office is requiſite to make them of Recoꝛd; but where 
the Queen doth: any thing, there needs not any Office to make 

of Recozd: The Queen per ſelf might tender the King; but 
y Commiſſion under the Gzeat Seal She hath authozized ano- 
ther to do it, and ſhe hath taken ſiifficient notice that there was 
ſich a Condition: And when the Certificate is made and Re- 
tozned, the ſame is ſufficient to infoꝛm Per that the Condition 
is perfozmed3, fo2 the Certificate being Retomed is of Recoꝛd 
as well as the Commiſſion, as the Retozn of the Writ : And he 
cited the Caſe befoze cited, Bartues Caſe,” 2 Eliz. Dyer. The 
King Leaſed the Banno of D. fo2 years to A. upon Condition, 
that if the King at any time during the Term ſhall make a 
Leaſe to the ſaid A. of the Pannoz of S. fo2 life, then the Leaſe 
fox Pears ſhall ceaſe and be void; the King makes the Leaſe 
fo2 life, the Leaſe fo2 Pears is void without any Office, fo2 the 
Leaſe — like . 885 of 2 12 
Dyer 19 * 0 ture of e appears of Recoꝛd: 
gud Baron Plag- Caſe 15 H. 8. ibidem. The — 
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the Office of Remembzancer by;;acceptance. of the Baron hail | 


bind. in the Exchequęr, void without a Scire Facias 8. Oſtice. 
Ve. etiam Dyer (Ha. 159.) Pe heing Juffice ot the Common- 
Pleas, was made juſtice; ot the Kings-Bench, his firſt Office was 
gone and determined: Allo he cad, That the Condition ( be- 
ing perkoꝛmed ut ſupra ): ſua vi & virtute, without any Office 
ſhall make void the Conveyance to which it was annered. 


hen 


* 


be ſeen ik this Conditian be annexed to the pzfvity of Nature, 
02 be general: the fozmeof the Condition is, Dir Francis being 
a man ot great living, and having a great <Yanno? of his own 
Name, in conſideration of the pꝛeſer vation oł his Name and Blood 
&c. Cobenanted to ſtand ſeiſed &c. and further, pro eo quod, his 
ſaid Nephew was ol tender age, and his pꝛoot could not nom 
appear, and it might be that in time to come he might be given 
to intollerable Qices ; theretoze the (af Sir Francis did not 
think it conventent to ſettle the ſaid Inheritance in his laid 
Nephew. ablolutely without a hꝛidle to refrain him; therefozs 
lt was pzovided, That if the Uncle delivered a King of Sold 
to his. Nephew, to the intent to make void 8c. And this is a 
ſpecial Condition, pztvate and peculiar to the perſon of Sir 
Francis jncident to him, and to no other, and incommunicable ; 
and theret6ze it is not given to the Queen: But ſuch Condi⸗ 
tions which the Heir, Lozd by Eſcheat, 02 R may have, 
the DPuren ſhalt have by the Statute 10 H. 7. 18. Leſſee foz 
year of aHouſe Covenants to repair it within 6 Years, with- 
in which Term he dyeth, no reparation being made, Covenant 
lyeth againſt the Executoꝛs, contrary if the Covenant had 
been, that he ſhould repair during his life: It hath been ſaid, 
That the things which are matters of pꝛivity are the Conſide- 
tations which cauſey Sir Francis,tomake this Proviſo, but they 
are not any part of the Condition 02 Proviſo: Truly the Con. 
ſideration ratles the uſe, and pꝛecedes the Proviſo which is tied 
to the Conſideration with an Ideo, and all is but one Sentence 
kult together with the Ideo. And although conſideration of 
Blood be not parcel of the Proviſo, pet that which follows is, 
fl. fo2 that his Nephew &c. And in this Conveyance Sir Francis 
præſtitit utrumq; munus Nutricis, uber a, & verbera. And dcts 
of Parliaments do not give away things knit to Nature, by the 
general wozps All things. Ve. the Lozd Brays Caſe, 2 Eliz. Dyer 
90. The Father having the ak + o his Son and * ap- 
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ent, if he Dutlawed, Hall not foxfett the lame, fo2 tt is 
ſeperable to- him, notwithſtanding that the-Land be baden of 
the Queen, and fo Nature cannot be transferred, therefore net. 
thet this Proviſo. And ſo is the Tenure of Frankatmoigne 
35 H. 6. 58. &e. and it ſhould bea great rigour to take the byfje 
din st the hauds of the Natural Ancle , into the hands of Jy. 
fie, which ls Manus regia : And he cited the Caſe ofthe Lozy 
Nortis, where it was rul d, That where the Act of Attainder of 
Norris gabe to the King all Rights, Titles, &c. yet a Whit ot 
Error Was not given thereby. (Manwood, Actions are not ex: 
ay given by the ſald Act ot Attainder. )- As to the ſetond 
point J conceive, That the Conveyance is become void when 
the Terms within the 2 years are paſſed, and ſhall not expec 
until the 2 years be expired; fa the Jnroliment-ought'to'be 
within the Term, lo that if all the Terms of the 2 peürg de 
paft;''it is now impoſſible fox to Jnroll the Deed within the time 
limited by the Statute, and then, by 29 H. g. the Cotiveyance 
is vold, and then is the Queen ſeiled in. Fee at tbe time of the 
making ok the Leaſe by the Attainder of Sir Francis; 8 tg 
the Certiſicate, without Office it is not futfitient to entitie the 
Queen to the Land; and J deny the difference put by Popham 
between a Condition to be pertoꝛmed on the part or the Pa; 
tentee, and on the part ol the King * J confeſs that a Eertit⸗ 
cate to fnfoun the Queen, 02 Per Councei of the Quantity, 
Quality, Ualue, 8c. of the Land, is good without Difice, but 
not to entitle the Queen, de novo to the Inheritance of ano- 
ther; J grant, That the 'Commiſſion is ok Recozd,' but the 
Tender of the Ring is matter in pais, and not of Recozd : Thie 
things ought to be oblerved in every Certificate, to make tt a 
good and lawful Certificate accoꝛding to the courſe of the Com- 
mon Law, unleſs it be in Cafes of necefſity, as in Caſe of 
Ouſter le mere &c. I. It ought not to be in the abfence of the 
party. 2. It ought to be pendente plcaito convocatis in ea parte 
convocandis. -' 3. Jt ought to be direced to a known Dfficer ; 
but a thing cettified by a-pzivats perſon, being no Dfficer, can- 
not be good. Allo a Certificate accozding-to the courſe of the 
Common Law being good is not traverſable. At another day, 
the Caſe was ar gued by „ wine Sollicitor fo2 the Queen: The 
Condition fs given to the Queen by 33 H. 8. and alſo by 29 Eli. 
and this Condition in it leit is a general and oꝛdinary Condition, 
and reffs not in pꝛivity, and ſuch an Act as may be made by any 
ſtranger as well as by Sir Francis himſelf, ſſ. the tender of the 
Ring. The reaſons which moved Sir Francis to knit this Cou- 
dition to the Conveyance were natural, but the Proviſs and the 
petfo2mance of it not tyed to Nature; und thercfoze all the Ca- 
ſes of pꝛibity are here out of Seiſin: As to the Lozd Brays 
Caſe, theſame was not any Mardchip, but only an ©der fo2 
the government of his Son and Peir; fo2 of the Mardſhip of 
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the Father in the Son is not a Chattel in him: As to che Caſe 
af the Low: Norris the Writ of Error could not actrũe to the 
Queen 3 ko: by the Ack or Attainder no Aatons were given to 
the King : And here is not any luch pꝛivity as hath en pꝛe⸗ 
tended; fox by the woꝛds of the Proviſo the Ring might be ten: 


tfon might be tendꝛed when he is dead, therefoze without pꝛi⸗ 
vity : Titte fo2 alltenaxion in Poꝛtmain, of Lands purchaſed 
by a Giltein of the Bing, e fo2 a Condition bꝛoken are not in 
the King 'defoze Difice ; But here the Condition is to be per- 
fozmed on the part of the Queen, which Her Royal Majeſty 
cannot perkoꝛm, and therefoze Commiſſioners are appointed to 
do it, which they have done, and upon the Commiſſion Retoꝛzn⸗ 
ed have intdzmed the Queen ok all the perfozmanie of it, and 
all is now upon Recoꝛd: And there is a great difference between 
Certificates; as in our Caſe, and Certificates which have been 
cited on the other fide, which are-ufed to make Tryals upon 
Iſtes joyned- betwirt ere party, and in ſueh Certiſicates 
J conkeis the Law, as Cook hath argued: Che Sheritk is not 
known to be ſuch an/Dificer,” but by his Commiſſion under the 
Sꝛeat Seal, he upon a TUrit of the Kg to him directed, Sum- 
mons Diſfeiſins, Attaches &c. theſe are matters in fait; but 
when the Sheriff hath retoꝛned his ler vice, then it is become 
matter of Kecop : So in our Tale the Retoꝛn of the Tender, 
&c. There the Dueen is to be inkozmed of the Lands of the 
Subject which the is to have; there ought to be an Office ; but 
here the Queen is to do an da, and that ſhe hath done under 
the Gzeat Seal by Commiſſion, by the Retozn-of which She 
is in the whole matter; therefoze there needs not an Office to in⸗ 
koꝛm Per ot that which She Her ſelf hath done by another autho- 
rtzed by Per to do it: And he laid, Chat the Leales made by 
the Queen, being Tenant pur auter vie, were void now ab initio, 
but from the time of the 2 Pears, but now the Eſtate of the 
Queen fo2 lite is determined; therefo2e allo the Leales derived 
out of it: Exteption hath been taken to the Inkoꝛmation, ſl. Præ- 
dictus Franic“ per Indenturam ſuam factam inter &c. without ſay- 
ing ſigillo ſao ſigillat' that is good enough; fo2 facta eſſe non 
potuit, niſi etiam fit ſigillat, therefoze facta includes ſigillat: nd 
afterwards Trin. 33 Ehz. This Caſe was argued by the Barons. 
Clark puiſſie Baron laid, That Judgment ought to be given toꝛ the 
Queen. And firft he laid, J conceive that here upon this Indenture 
ano uſe created in Sir Francis 3 fo he ſhall pay foꝛ a Licence of 
altenation ik the Lands be holden in chiefz and they themſelves 
in pleading the uſes ſay Virtute cujus the ſald Str Francis was 
ſeiled in his Demeſne as of Frehold fo2 his lite, the remainder 
thereof &c. Although this Condition be tied to Nature, and 
reſts in pꝛivity as hath been Objected, and fo inſeperable, yet 
by Act of Parliament it may be transferred. 223 
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be given away reguſarly, but by Ac of Parliament they may; 
which Ve. fo2 Impfopziations by, the, Statute of 31 H. 8. Im⸗ 
n2opziations.of Abbies àud Priones diflolved Nam Parliamentum 
omnia potelt : Jt may. Alter the Nature of Lands, make Ga- 
velkind diſcendable accozding to the courſe of the Common 
Law, and ſo of Bozough-Englich : Attaint, Error, Diſceit, &c. 
are Actions which lie in _paivity, yet by Act of Parliament they 
may be transterred ; and in the Cale of the Loza Norris, It 
the Act of Attainder had given ts the Queen all Actions, She N 
might have had a Writ of Error: And we ſee by experience, 5 
That the King and His Aſſigns have advantage of Conditions © 
annexed by Abbots to their Leaſes, and that by 31 H. 8. And 
our Condition is not ſo pꝛoper 02 pecultar to Sir Francis; tg} 
by the woꝛds of it any other perſon might have tendzed the Ring 
fo2 Sir Francis, ſo as it is not tied to his perſon 2 If the Pro- 
viſd had been, becauſe it may be my Son will marry without 
my conſent, 02 it may be J ſhall have moze Childzen, p2oving 4 
therefoze, that if J tender, &c. that pzefence of erringt wh 4 
out aſſent, o2 plurality of Childzen, is not any parcel of. the 
Condition: And he vonched the Cale between Clovell ang 
Moulton ; A. ſold Lands to B. and it was Covenanted betwirt 
them, That A. upon requeſt made unto him oz his Þeirs ſhould 
make further aſſurance to B. of the ſaid Land; A. is attainted, 
now the Covenant is ſuſpended, fo; A. hath not any Heir, after: 
- wards the Her of A. is reſtoꝛed by Parliament, with a ſaving 
to others of all their rights 8c. B. ig not aided by that ſaving, 
ſo as he can make requeſt to the Heir ol A. 8c. And he laid, That 
the Teuder of the Ring is well enough fo2 time; fo2 although 
all the Terms were paſt, yet the 2 years were not erpfred 4 
A, Covenants with B. That. if A. do not levy a Fine to B. of 
the Mannoz of C. within 2 Years, that then A. ſhall be ſeifed 
of the Banno! of D. to the uſe of the ſaid B. Mom, although 
that all the Terms be paſt, ſo that no Fine can be levyed accoz- 
ding to the Covenant, yet no uſe ſhall riſe out of the ſaid Man⸗ 
no2 of D. befoze that the 2 Pears are fully expired: And here 
needs not any Dffice by which the Tender ought to be found, the 
Commiſſion authoztztng the Tender, and the Return of the 
Certificate by the Commiſſioners is ſufficient ; fo2 the whole 
matter in fait is become matter of Recozd ; as the Execution 
of a TUrit once by the Sheriff being Returned, and the party 
grieved by the Certificate ſhall have a traverſe to it; but where a 
_ Certificate is in lieu of a Tryall, as of Baftardy by the Biſhop; 
in Cale of Reddition, oz Diminution certified in a Writ of 
Error, there no traverſe lyeth to it; but upon Certificate, of 
not payment of Tythes, the party grieved may have a Tra- 
verſe : In our Caſe here, I the Subjec continues poſſeſſion 
after ſuch Tertificate made he is an Intruder. * 
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when ſhe made the Leale was Tenant fo2 the like of another, 
and afterwards by the Tender of the King, accozding to the Pro- 
viſo all the Conveyance, and the Effates limited by it are diſſol⸗ 
ved, and the Fee-ſimple veſted in Sir Francis Quaſi ab initio, 
and immediately alſo in the Quten by the Attatnder, whoſe 
Eſtate is paramount. the Conveyance made by Sir Francis, 
which is now, as it it had never been made, and ſo are all the 
Eſtates created by it; and then the Leaſe made ut ſupra ig vo : 
As to the Exception which hath been taken to the Jnfozmation, 
(Indentura ſua ) without ſaping, Sigillo ſuo ſigillat, it is well 
enough, fo2 ſo much is ſaid in effec ; foz Non eſt Indentura ſua, 
if it be not ſealed, and all necefſary Circumftances are not to 
be pleaded, as the delivery of a O@d, 02 Livery upon a Feoff- 
ment, foz a Feoffment includes Livery, and a Oeed deltvery, 


Gent. Baron to the ſame intent; here the woꝛds of the Proviſo 


are, Tender to Sir Francis, his Erecutozs o2 Aſſigns, no woꝛdg 
of Peirs; and on the part of Sir Francis, If he oz any fo2 him; 
But in Dacres Caſe : It the ſaid John Dacres himſelf, and yer 
the Queen tol advantage of ſuch a Tender, Manwood Chief 
Baron to the ſame intent. ds to the Exception to the infozma- 
tion, ſſ. Per Indenturam ſuam, without ſaping, Sigillo (uo ſigallat; 
fo2 if the Indenture was not Sealed, then it was not any 
Deed, and then yo Covenant, and then no Uſe, and then no 
Condition &c. But J conceive, That the Jnkozmation is good 
enough; fo2 Covenants by Jndenture includes Sealing and De- 
livery, and other things which are of the Eſence of an Inden⸗ 
ture, which need not to be pleaded, becauſe in Law pꝛeſumed: 


But toꝛ a clear Anſwer to ft, Sealing and Delivery are matters 


in pais, therefoze conkeſſed by the Demurrer : And here the 


Defendants have pleaded Quod bene & veram eſt, That the. 


faſd Sir Francis by the faid Indenture &c. Covenanted &c. and 


f any imperfection be in the pleading, it is now ſaved by the 
Demurrer: An Exception hath ten taken to the Barr, becauſe 


the Dcfendants hath pleaded 3 ſeveral Leaſes of ſeveral parcels 
of the Lands in Queſtion, and concluded, Virtute quarum qui- 
dem conceſſionem, they were poſſeſſed, and entred &c. which 
cannot be good becauſe ſeveral Jntereſts and Eſtates, but ought 
to have pleaded ſeverally, ſſ. One Leaſe-of ſuch Land in which 


the Intruſion is ſuppoſed, and ſo concluded Virtute cujus, they 


were poſſeſſed, & fic de ceteris, and ſo to each Jutereſt one (everaf 
Concluſion : A. hath an Annual Rent of 101. ont of Bl. Acre, and 


another Kent of 20 l. out of, and another Rent of 30 L. out of the 


fame Acre, and takes a Diſtreſs in Bl. Acre afozeſaid,,and avows 
fe2 all the Rents together;the A vowꝛy is not god, toꝛ how can the 


Avowant have a Retom? when non Conſtat Curiæ, how many; 


of the Cattel he took foz one Rent, and ham many fo2 another: 
As ta the matter in Law; Firſt, M this Condition doth exten! 
to the Eſtate of Sir Francis, Nihil habet queſtionis 3 * 
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the perfozmance of the Condition Sir Francis ts in ſtatu quo 
prius, and ſo all the Eſtates limited by the laid Jndenture guite 
plucked up by the root, As to the Conditon, J conceive, that 
it is nat knit in pꝛivity ro Str Francis, and doth not depend upon 
his liking oꝛ difliking; The Act it elf, in which is the perloz. 
mance of the Condition doth conſift in the Tender of the Ring; 
the words p2eceding purpozting the doubt of the pzoof of his 
Son, and the bzivle &c. are his Potives by which he wag in- 
duced to make the Condition, not to perfozm the Condition, 
noꝛ any part 02 parcel of the Condition, 02 wozd of Condition, 
The wozds of the Condition are, I he himſelf, oz any other 
by his appointment ſhall Tender Nc. Wibat pꝛimty ts here? 
who knows who ſhall be his Deputy to make the Tender ? Jt 
may be any perſon in the Mozid; therefoze no p2ivity in the 
perſon who is to Tender; and as to the perſon to whom the 
Tender is to be made, there is no p2ivity there; oz it map be 
made to the Nephew, his Erecuto:s 02 'Adminittratozs,. Alla 
no pꝛeciſe place is ſet down in the Condition where the Tender 
ſhall be, it may be in Ireland, Scotland, o2 in any other Coun⸗ 
trey, therefoze the Condition in all points general, and fo fre 
as an Ozdinary Condition: But it the Condition wag ta 
be perfozmed by Sir Francis in his pꝛoper perſon ,. 02 by 
ſubſcribing his name with his hand, 02 ſuch lite act, then. it 
had been stherwiſe : The Cale of Lutleton 76. A Feoffment 
in Fee is made upon Condition, that if the Feoffee pay to the 
Feoffo2 ſuch a dap 10 l. then the Feoffee ſhall have the Land ta 
bim and his Heirs foꝛ ever, and befoze the day the Feoffee makes 
a Feoffment oder upon Condition, the ſecond Feoffee Tenders 
the Mon, it is a good Tender, aud yet the woꝛds of the Con« 
dition do not extend ſo far, but only to the firſt Feoffee, who 
was pꝛivy to the Condition; ſo where the payment is to be 
made on the part of the Feoffoz, and he dies befoze the day, 
Tender by the Peir is good; and here, this is a general Cotte 
dition, and therefoze may be perfozmed generally, without being 
reſtreined ta any perſon foz the perfozmance of it: And here, 
we are in an Ac of Parliament, Quod omnia poteſt, 32. H. G. 
gaue to Aſſigns of the Reverſion which always befoze mere 
fixed in pꝛivity: Monks dead perſong in Law, by dd of P 
ltament made capable of Purchaſe and Inheritance; Gavelkind 
and Borough-Engliſh made diſcendable at the Common Law, 
which the King could not do: An Alien bozn is made Oentzen 
by the King, by which he may Purchaſe, but yet not Inherit: 
But an Act of Parliament may make him heritable ; Cozruption 
of Blood the Ring cannot take off; but it ought ta be purged 
by Act of Parliament: s to the Statute of 29 Eliz. it hath 
made the Conveyance void, as hath: been objeited; fo2 the 
Terms within the 2 years ltmitev by the Statute are paſt, and 
nd then the Condition is gone; as againſt Intail upon — 
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ditton, if the Jntail be ſpent the Condition is gone: But Y 
conceive, that until the 2 Pears be fully expired, the Eſtates 
itmited by the Conveyance continue, and the Condition 
alſo. The woꝛds of the laid Statute are, (chall within 2 Years 
after the laſt day of this Seſſion &c. openly ſhew.and bzing 
fozth into the Queens Court of Exchequer, his Convepance, 
and there in the Term time in open Court ſhall offer and 
erhibit the ſame z theſe woꝛds ſhew, that the parties ought to 
bew the Conveyance within 2 Pears, but doth not ſpeak of 
any Term, and in the other clauſe it ſpeaks of Term, but 
not of 2 Pears ; ſo the time in which it ought tobe ſhewed is 
2 Pears, but the time of the Jnrollment might be inthe 
Term after the 2 Pears well enough; fo2 there are 2 times 
in the Statute, the one to ſhew the Conveyance, the other 
fa: the Inrollment of it, and 2 things are to be done, Shewing 
any larollment, and 2 times anſwerable to them, 2 Pears, 
and Term-time: And he took tt fo2 a general Rule, that 
time once expꝛeſſed ſhall not be afterwards by implication 
abzidged. And tf by pour conſtruction you make the time to 
end with the Term, pou abzidge the time by a Month at leaſt, 
which was expꝛeſled befo2ze, 2 Pears, And fo? the reaſonable 
conſtructiou of Times Ve. 28 H. 8. Dyer 44. Boulds Cale. It 
it foztune Joan Moll' to deceaſe befoze the Feaſt of &c. without 
Iſſue Male of her body then living &c. this woz2d then ſhall 
be referced to the Feaſt, and not to the time of the death of 
the party; fo2 (as the reaſon of the Caſe ig) where the in; 
tent of the parties is to have continuance in the thing, the 
thing which they would have continue to the moſt extream 
time as may be: And if Lands be given to one and the 
Þeirs Males of his Body begotten, and if he die without 
Heirs of his Body, then it ſhall remain over, by this 
Implication (ik he dies without peirs of his Body) the 
Done ſhall not have general Tall, but ittall be intended 
ſuch Heirs to whom it was limtted befoze. And in our Caſe 
here, there are ſome weeks between the ends of the Terms, 
and the end of the 2 Years, and thoſe wixks ſhalt not be utter⸗ 
ly void; fo2 in thſe wels after the end of the Terms, thoſe 
of the Chancery ſhall take Conuſance of Devs:: And here 
in our Caſe; the party was only to ſhew the Deed, which 
might have been done at any time after the Terms, lo as it 
be within the 2 Pears; if one be bound with Condition, 
That if within 2 Years he pap the Quens' Silver upon 
a Fine to be levyed, and then and there in Term: time ingroſs 
the lame; ik he pay the Queens Silver within the 2 Years 
he hath hoth ſaved his Bond, although that the Fine be not 
ing rolled until a Term aftet the 2 Pears: So fk one be 
bound ta acknowledge a Deed in the Chancery within z Pears 


know* 
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and there in the Term⸗time 3 the lame, ut he da ac ⸗ 


Sir Francs Englefield s Caſe. 
knowledge it within the 2 Years, it is ſufficient, and he may 
Inroll it afterwards: So fn our Cale, The Eſtates con. 
tinuing, and the Condition allo till the 2 Years are fully ex, 
pired, therefoze the Condition is well perkozmed; (oz the 
Eſtate continues defeizable by the Condition, becauſe wit hin 
the 2 Years, and to abzidge time is a violent thing. and 
now Sir Francis is alive, ſo as the power of the Tender of the 
power of the King continueth: and J concetve, That the 


Certificate is ſufficient without any Office, and the party 


grie ved may have traverſe to it; and J hold clearly, that as 
this Caſe is Office cannot be found; Office pꝛoperly fs to be 
found of things in pais which happen bekoze the Office, ag 
the Nonage of an Weir, o2 of an Alien bozn, oz a Villein; 
here to entitle the King an Office is neceſſary to find things 
which have happened bekoze; and without doubt this Certife. 
cate is traverſable, as the Certificate of the Biſhop of Recu⸗ 
fancy; and alſo the Certificate of the Commiſſſoners of 
Sewers, and here thoſe who are to certifie, are to certifie a 
thing done by themſelves, and therefoze there needs not any 
Office, becauſe they do ft virtute Commiſſionis. If a Com- 
miſſion be awarded to take a Surrender of the Bichopzick of 
N. oz of a Pentfoner &. there needs not any Office to find it, 
and in the time of King Hen. 8. divers Abbots ſurrendzed 
their Poſſeſſions to him, of which no Office was found. And 
now fo2 Conciuſion,. The Quten comes in paramount Her 
firſt Eſtate which She had pur auter voier, . by Attainder, and 
now She hath it by the Condition, and ſo paramount the Ci. 
tle under which the Defendants claim: And afterwards Judg: 
ment was given fo2 the Quien. 


Trin. 31 Elix. in Communi Banco. 


277. The len of All Saule, & Tamworths Caſe. 


Ia Writ of Right by the Colledge of All-Souls in Oxon 

This Cn 5 } fgainſt Tamworth, the Writ was, Quod clamat tenere de 
SHIRE nobis in liberam, puram & perpetuam Elemoſinam. And Ex- 
r ae ception was taken to it, becauſe it ought to be Liberam 
wha Elemoſinam, wfthout puram & perpetuam. Alſo it ought to be 
with a double e, and not Elemoſinam, ſed non allocatnr ; fo 

as to the firſt Exception it is but Surpluſage, and as to-the 

other it is the common courſe: Another Exception was taken 

to the Writ, becauſe that the woꝛds are, Quod clamat eſſe 

jus & hereditat ſua, without ſaping, in jure Collegij : Anderſon, 

the Writ is god enough. It a Parſon- pleads that he is 

ſetſed, he fhall ſap in jure Eccleſiz; foꝛ he hath 2 Capacities, 

and without thoſe woꝛds he ſhall be intended to be ſeiſed in his 


own 


1871 1e 


bod & { hivor s Cafe. 


own Rigt! But if an Abbot pleav, That he was ſefſed, he 
nevs nor ſuch wozds foz that he hath not any other Capacity: 
Aud fo of Dean and Chapter, Mayor and Commonalty, und 
alter wards the Writ was awarded god; and that the Te- 
nant / ſhould aniwer over, Ve. Libr. Entries 236, 235. Jt was 
allo moved, if the Colledge ſhould count of his Seilin within 
30 years, becauſe that the Coxozation never dies, and then 
if he count upon his his own poſſeſſion ; and it was holden, 
That if the Marden of the Colledge that now ts, was ever 
Seifin, he ought to count upon a Seiſin within zo years x 
But upon the Seilin of his Pzedeceſſiox he ought to count 
of a Seilin within 60 pears, as another common perſon : 
Foz the. change of the Head, if ſuch Seilin is as the dying 
ſeiled and diſtent of a common perſon. | 


Mich. 19 Elin. in Banco Regis. 


278. Wood & Chivers Caſe. 


N Ejectione Firmæ between Wood and Chivers, the Caſe 
was, That the Biſhop of Salisbury let the ſame Chivers 
the anno? of Lanington fa2 80 Pearg fe2 40 l. Rent, papable 
at 4 uſual Feaſts, upon Condition, i the Kent be be- 
hind by the ſpace of 3 Months after any of the Feaſts in 
which 8e. then a re-entry : The Bichoß dyed after confirma- 
tien, J. S. was created Biſhop, who granted to R. the Office 
of Receiver of all dis Revenues &c. exercend*. per ſe vel Re- 
putat ſuam; and affetwards the Biſhop made a ſpecial Let- 
ter of Attozney to theſafd R. to demand the Rent, and ik it 
were behind to reenter: R. at the laſt day of the 3 Bonths 
came to the Capital Meſſuage of the ſaid Yannoz, an hour 
befo2e the ſetting ot the Sun, fo2 to demand the Rent due at 
Midſummer then laſt paff, but none was thete on the part o 
Chiver the Leſſee t Hop the Kent, fo? which R. left his ſer- 
vant in the Hall of the ſaid Peffuage, commanding bim ro 
ftay there, and if any came to pay the ſaid Rent, that be give 
to him Notice thereof, and afterwards he went out of the 
laid Þoufe, and walked in a Lane which was within the Hate 
of the Þoufe, and did not return into the Houſe until the Sun 
was ſet, and then be returned, and becauſe the Rent had not 
been pald, he diggen a Clod of the Land in the Name of the 
Biſhop, and fo re-entred: And afcerwards the Biſhop let the 
ſalty anno? to W. fo2 3 Pears by Deed, Signed and Seal- 
ed, and becauſe Chivers continued his poſſeſſion notwithſtand- 
ing the re-entry, he mays alfo a Letter of Aftozney to M. to 
enter into the ſafs Banno? in the name of the Biſhop, and 
to deliver the ſald Derd or the ＋ Leute to the ald W. _ 
a 2 
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Wood & Chryor s Caſe. 
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the Land, as bis Deed, andtheſe Deeds the Biſhop in his 


hamber delivered to the ald W. but not as his Deen: But 
he laid unto him, Here is the Leaſe, and a Letter of Attur: 
nep to M. and he hall enter in my name, and deliver to you 
the Deed of his upon the Land, as my Deed upon the Land: 
Wherefoze he to the 2 Deeds, and delivered them over to 
M. who by fozce thereof entred upon the Land &c. Yn Ex. 
ception was made; becauſe it doth not appear here, that the 
"Biſhop delivered the Letter of Attoznep to M. Himſelf, noz 
to the uſe-of M. and then it may be taken, that the Deed of 
Letter of Ittozney was delivered to M. to keep only, and 
not as his Deed. But that Exception was not allomed: 
Foz it was bolden, That that Livery,in the Menno was 
god enough, and ſo the Letter of Attozney ſu t; for 
in all Deeds of Feoffments in which Letters of Atto2ney are 
contained the Liverp of the Deed is to the Feoffee only, and 
no mention made of any delivery to the Attoꝛnep, fo2 by ſuch 
Letter of Attomep no Jntereſt is to paſs, but only an au. 
thozity. And Note, It was reſolved by all the Juſtices, 
That in the Computation of theſe 3 Months there ought to 
be allowed to every Month 28 days: And now we are to (& 
i this Bent be well demanded, becauſe the demand wag 
made an hour befoze, Sun-ſetting, and then the party went 
out, and walked in the Lane till the ſetting of the Sun, with⸗ 
aut any other demand; and it was moved, that this walking: 
in the Lane, which was not a, tom mon Pigh way, but a pi! 
vate wap, and that #he Boule of the gaid Farm was of the 
ane ſide of the Lane, aud the Farmland on the other, aud 
ſo the ol parcel of the Farm, and then his walking there: 
is; a Continnance of the demand; quod Catlin Concethit vas 
the Lane a High-way oz 5 foꝛ the Mannoꝛ is on bath ſides: 
Ind it was agreed by all the Juſtices, Chat if the Leſſo2 
cometh ta the Land befozethe laſt hour, viz. in the Moꝛning, 
92 in the Atteruwn, and demands the Rent, andatterwards 
S069 . A is 75 there. ak, the 2 intions HO 

p; the ſame is st lutteient demand, although that re⸗ 
turn be pieſentip after the Sun is ſet: And by Gerrard Attor- 
ney, General, If the Leſſoz cometh upon the Land at the laſt 
day befoze the laſt inſtant, s in the mozning &c. and demands 
the Rent, and continues there upon the Land till the Sun be 
ſet, without making anp other demand, yet the demand fo2 
the Mannoꝛ is god enough; -fo2 his -pzeſence there is the 
continuance of the demand, Quod fuit conceſſum per totam 
Curiam. And by Catlin, It the Lefſo2 after his de⸗ 
mand in the Mozning departeth off the Land, and befoze the 
laſt inſtant returneth, and ſtays upon the Land till Sun⸗ 
ſetting, there is tbe continuance of a demand, without any 
further demand; which Wray Chief Juſtice; oonceſſit. $09 it 
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was holden in thts Caſe, That where R. lekt his ter vant in in 
the Houſe to ſtay there, and to ſigniſie to him that (f anp per. 
ſon came to pay the 12 that that was not any Continu- 
ance of the demand, fo; R. Htmſelf-was but a ſervant Wd 
he in that buſineſs could not make a ſervant: Ad 

fald, That the Biſhop imlelt might by woꝛd command bis 
ſervant to demand a Kent, and to wake Ke Quod 
fuit Conceſſum, but in our Caſe R. had not commanded his 
ſervant to make anp demand; and {a here- Uthe w pre 
— * not any ſntticient demand 1 e 

ſtice did. 
m 


278. Irin. 29. Elis. Ueli Ka 


Attn upon the Caſe was brought fo2 theſe wozds, Thou 
wouldſt have ſtoln. my Cloak 8. had not come in the 


way, and thou art a Thief, Mr I Will obe it. After Uerdia 
ft was found foz the Plaintiff; it was objected in arrect of 
Judgment that theſe woꝛds were not actionable :- Foꝛ the firſt 
wozds, Thou wouldſt have ſtoln my Cloak, &c. dg nat by Law 
eve any cauſe of Action, and when the wozds. ſubſequent 

hou art a Thief, are depending uppnthe ſatd fozmer wozdg; 
and to be conſtrued as ſpoken in reſpec of them, and upon 
that intent. But the opinion of the whole Court was to the 
contrary. And that the Catdlatter woꝛds ſhould be taken and 
conſtrued in abſtructo by themlelves, as in grolg, and not as 
dependant upon rhe koꝛmer wozds, and afterwards Judgment 


was giben that the Plaiuttff could n. 


Mich, 26 Eliz. in Communi Banco. 


275 ee 8 Warr s Eaſe 1 


Un Fe thought an Action u * the E aſe againtt Watts, 
bald e Defenvane had 110 That the Plaintiffhad 
cauſed th 5 7 to be arte d with 1 Urits; Jt 
was Dh 2 he . wozds were not acfonable ; fo2 it 
might be e 19 K dal Yet Fra ged by ſtrangers without the 
pꝛibity of the Þ Plaine and that the Plaintiff not knowing 
them to be fozged 1 ch the arreſt, But the opinion ot 
the Court was, That. the words were actionable ; fo2 the 
wozd ( Cauſed) extends as well to the fozgery.as to Ve akin 
and ſo amounts to the ſe t of oak. 8 
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Coſts, 
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280. Mich. 19 Elix. in Communi Banco, 


an Acton upon an Eſcape, the Plaintiff is Nonſuſt: 

Frm holden, That the Defendant would not have Con 
Note, the words of the Statute upon an Acton upon the 
Statute of 23 H. 8. ( fo2 any offence oz to?t perſonal to be 
ſiippoſey co bg vone immedtately to the Platntifk: Norwich. 
ranving this Action ts quodam modo, an 9nton upon the 
Stature 1. by Equity of the Statute of Welt. 2. Cap. 11. 
which giveth it exp2eſly againſt the Warden of the Fleet: 
Pet pꝛoperly it is not an Action upon the Statute , foz in the 
Declaratfon in ſuch am Action no mention is made of the 
Stakute; which Ve. in Book Entries 169, 171. and alſs hexe 
is not ſuppoſed any immediate perſonal offence r, ark 

at 


thePlaintſf; and an Action upon the Eaſe tt fs not, fo? 

the Writ ought not to make mentfon of the Eſcape, aud t 

it voth not here, and pet at the Common Law, befoze the 
Statute of Weſtm. 2. An Artton upon the Caſe lap fox an 
Efcape, aud fo by Dyer, Manwood and Mounſer, Cofts are 
not given in this Cafe. And by Dyer upon Nonſuir in an 
on K* of Fi 1 Ar not 
ha offs, pertonat w2ong 3 e CUrit is, 
quod diſſeiſivit, whtch is a real wꝛong. 


Mich. 29 Eliz, in Communi Banco. 
281. Holling ſhed & King's Cale, 


FJ olingihed bought Debt against King, and Declared, 
A That King was bound to hint in a Recogniſance in 200 l. 
befoze the Mayor and Aldermen of London in interiori Camera 
of Guildhall in London; upon which Recoguizance tbe. ſat 

Hottmgſhedd before bꝛaught a Scire Facias befoze the (a ” 


| vel the (aſp Mayor 
&c. in exteriori Camera, and there hav Tudgment to tecover 5 


upon which Kecovery he had eyed of and upon 
the Dectararfon the Defenvant did demurt in Lam, becauſe 
that the nr in the fetting .of the Recognizance 
had not alledged, That the E London had authozity 
by P7eſcription o2 ©zant co take Recogntzances, and if be 
had not, then is the ance taken coram non judice, 
and fo vod; any as to the Statute of Weſtm. 2. Cap. 45. the 
ſame cannot extend to Recognizances' taken in London;tohich 
ſee by the woꝛds, De his quæ recordati ſunt coram Cancellario 
Domini Regis & ejus Juſticiarijs, qui recordum habent & in ro- 
tulis eorum irrotulantur &c. and alſo at the time of the making 


or that Statute, the Citp of London had not any Sheriffs 


IVY 1 


Hollingſhed & King s Caſe. 


but onip Bapliffs: and the Statute ozdains, That upon Re. 
cognizance pzoce(s: ſhall go to Sheriffs &c. therefoze not to 
them: Bit thc whole Court was clearly to the contrary 3 fo? 
we well know, That they of London have a Court of Reco2d, 
any every Coucc of Kecozd hath authozity incident to it to 
take Reconnizances fo? all things which do concern the Ju⸗ 
risdiction ak that Court, and which ariſe by reaſon of the 
matters there depending: Another matter was Objecked; fo? 
that the Kccognizance was taken in interiori Camera, but 
the Caurt was Holden in exteriori Camera ; therefoꝛze it was 
not well taken: But as to that Anderſon Chief Juſtice laid; 
Admit that the Recogniz ante was not well taken; yet becauſe 
that in a Scire Facias ſued upon it, the Defendant ſhall not take 
any advaitages he ſhall be now bound by that admittance. 
As if one ſues a Scire Facias, as upon a Recogntzance,where- 
as in truth there is not any ſuch Recogniz ante, and the party 
pleads admitting ſuch Recozd, and thereupon Judgment is 
given agafn{t him; the ſame is not vold, but voldable. And 
Fleetwood Recoꝛder of London alledged many Caſes to pꝛove 
the Courts of the King ought to take Motice, that thoſe of 
London have a Court of Recozd; fo2 if a Quo Warranto iſſu- 
eth to the Juftices in Eyre, it doth not betong to them of 
London ta claim their Liverttes fo? all the Kings Courts 
have Natice of them: and at the laſt, after many Motions, 
the better opinion of the Court was, That the JPlatntiff 
ſhould recover: Periam aliquantum hæſſtavit: und it was ſaid 
by, Anderſon, and in a manner agreed by them all, That if de- 
pendant this Demurrer here, the Judgment in London upon 
the Scire Facias be reverſed, yet the Court here ſhall pꝛoceed, 
and take nonotice of the Keverſal, 


282. Mich. 20. Eliz. in Communi Banco. 


A Man ſeiſed of a Barn in which the Tythes of certain 
Lands have uſed to be inned, let the ſame by theſe 
wo2ds. Demiſe and to Farm-let the Barn with all Tythes 
belonging to the ſame, it was holden, That by that Demiſe 
the Tpthes did not paſs, but Tythes which had ufually ben 
Demiled with the Barn paſſed by ſuch woꝛds; as by the De⸗ 
miſe of an Hauſe, cum omnibus terris eidem pertinen, all the 
Lands paſs which have nſed to be Demiſed with the ſaid houſe; 
koꝛ the Oemiſing uſually of the Tythes with the Barn makes 
the Tythes belonging to the Barn, but not the Jnning. 


Demiles. 


Halton 5 Caſe: 


Recogui- 
ZAnce. 
Inrollment. 


Chancery 
Attorn- 
ment. 


Intruſion, 
Treſpaſs. 


Mich. 30 Elz. in Communi Banco. 


28 3. Halton's Caſe. 


A Recognizance was acknowledged befoze J. S. who was 
one of the Maſters of the Chauncery, and befoye the 
ſame was Jnrolled, the Conuſe dyed; the point was, whe- 
ther at the requeſt of the Executoꝛs of the Conuſee it might 
nrw be Jnrolledz It was the opinton of all the Juftices, that 
upon the requeſt afozeſaid it might be Jnrolled, like as it 
was of a Conuſance of a Fine taker befoze a Judge, which 
may be removed out of his hands by a Certiorari; although it 
be not a Reco2d befoze that it becertified, in the ſpeaking of 
that Caſe: Jt was made a queſtion whether the Court of 
Chancery might help a man who purchaſed Lands fo? valu- 
able Conſideration, where there wanted the wozds ( Heirs ) 
in the Ded of purchaſe oz not; but the point was not Re- 
ſolved: But in that Caſe it was agred by all the Juſtices, 
That after a fine fs levyed of Land, that the Chauncery may 
compel theTenant of the Land to Attozn : And ſo where an 
Annuity o2 Rent fs granted to one fo2 life, oz in Fe, andthe 
Ded is Crecuted, Sealed and Delivered, but no Seiſſn 
is given to the party of the Rent o2 Anuuity; the Court of 
Chauncery may decræ a Seiſin of the Rent to be given, and 
the Rent to be paid to the G2zantee, and that was ſaid to habe 
ben often times decried in the ſald Court of Chauncery. | 


284. Mich. 30 Eliz. in Communi Banco. 


Nor by Anderſon Chief Juſtice, If one intrude upon the 
poſſeſſion of the King z and another man entreth upon 
him, that be ſhall not have any Aion ok Treſpaſs fo2 that En- 
try; foz that he who is to have and maintain Treſpaſs, ought to 
haue a poſſeſſion z But in ſuch Caſe he hath not a poſſeſſion, 
fo2 every Intruder ſhall anſwer- to the King fo2 his whole 
time, aud every Jntruflon ſuppoſeth the poſſeflion to be in the 
King z which all the other Juſtices agreed, except Periam, 
who doubted of it: And Rhodes Juſtice ſaid, and vouched 19 


E. 4. to be, that he cannot in ſuch Caſe ſay in an action of Treſ⸗ 
paſs. Quare Clauſum ſuum fregit. 


Mich. 


ſ 


Bartaſe & Hind's Caſe. 18, 


— 


285. Mich. 29 Eliz, in Communi Banco. 


Ote. It was holden by Popham Chief Juſtice, and ſo ſaid 
by him to have ben reſolued upon a ſpecial Uerdid in the 

County of Somerſet 20 Elz. That where a Leaſe was made : 

unto Pugband and Waite to; their Lives, the Remainder to the Remainder. 

Þeirs of the ſurvivoz of them, that the ſame was a good Re. 

matndernotwithſtanding the incertainty, and that in that Cale, 

after the death of the TWite he ſhould have Judgment to recover 

the Land. But if a man be poſſeſſed of a Term foz 20 Pearg 

in the right of his Wife, and he maketh a Leaſe thereof fo2 10, 

rendzing Rent to him, his Executozs and Aſſigns, and dyeth, 

that in uch Tale, though the Wife furviveth, yet the ſhall not 

haue the Rent; becauſe that ſhe cometh in paramount the Leaſe: 

But 9 a Man 1 Jr of a SER ml the 134 8 his TUife, 

and Poztgage payment of a certain Sum of Boney at a Morts: 

day certain, andbefoze the day the Wife dyeth, and the Pugbany © 

payeth the Boney at the day, and then dyeth; whether his Exe⸗ 

cut92s, 02 the Adminiffratozs of the Wife ſhouldhave the Term, 

was not then reſolved : Ideo, Quere that Caſe. 


Trin. 32 Eliz. in the Exchequer. 
286. Bartaſe & Hind's Cale. 


Ote. Manwood Chief Baron gave it fo2 a general Rule foz 
all Councellozs at Lam; That they did not adviſe any 
Collecoꝛs of Subſidies, o2 Fifteng to Exhibit Bills in the Ex- 
chequer Chamber fe the Non payment of Subſidies, &c. fo 
ſuch Bills ſhould not be allowed hereafter, becauſe they had re⸗ 
medy by diſtreſs : Alſo it was holden, That if any be affeſſedfo2 
the Fiften which he ought to pay; oz if 2 Towng are to pay 
together, and the one Town be Tared moze than it ought to be, 
02 had been accuſtomed, thoſe which are grieved by ſuch Sels⸗ 
ment may have a Comiſſion out of the Exchequer, which 18 
called Ad æqualiter taxand'; and that was put in Eure in a Caſe 
between Bartaſe aud Hind ; where one of them was Lo2d of the 
Town of Little Marloe, and the other of Hedford: And it was 
alſo holden, That Fiftens are to be levyed ot Goods and Chat- 
tels pꝛoperly, and one Townſhip ſometimes is richer than ano- 
ther, and therefoze it is not reaſon that they pay their Fiften 
always accozding to the ſame pzopoztion : But by Clark Baron, 
Where the Cuſtom hath been, that the Fifteen ſhould be Tared 
accozding to the tity of Acres, there the Rate and Pur⸗ 
pozt ſhail be always one, whoſoever holds the Land, and as 
to the Commiſſion Ad æqualiter taxand', Manwood and _— 
| B b aw 
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ſhaw ſatd, That they could ſhew above Twenty P2eſidents 
of it- I | 


Mich, 17, & 18. Elia. in Banco Regis. 
287. Barnard & Tuſſer's Caſe. 


Atnard retobered in a Scire Facias upan a Recogniſance againſt 

Tuſſer, and afterwards bꝛought an ad ion of Debt upon the 
ſame Kecovery, and it was adjudged maintainable, notwith⸗ 
ſtanding that it was Objccted, That the Judgment in ſuch Scire 
Facias ig not to recover Debt, but to have Execution of the Juvgs 
ment. And by Wray Chief Juſtice ; It᷑ in a Seire Facias tu have 
Execution of an Annuity the Plaintiff Hath Judgment; upon 
ſuch Judgment he ſhall have an Acton of Debt. C1 


Debt. 


Mich. 17, & 18. Eliz, in Banco Regis. 
288. The Earl of Arrundel & Bradſtoc k Caſc., | 


TY Caſe was; The Earl of Arrundel let Lands to Brad- 
ſtock foꝛ Pears, upon Condition that the Leiſee ſhould not 
do any Act by which his Goods and Chattels might be fozfeited : 
Bradſtock committed Felony ; and befoe any At tainder he ob- 
tained his Charter of Pardon: Jt was holden in this Caſe, 
That the Earl might lawfully enter; dut if the woꝛds of the 
Condition had been, Mhereby the Goods ought to be fozteited, 
then it had been otherwiſe ; fo2 befoze Attainder they ought not 
to be fo2feited. | 1210 


Mich, 17, & 18. Eliz. in Banco Regis 
289. Taylors Caſe. 


Aylor was Outlawed in Debt, and a Subſedeas of Recozw 

Outlawry. was delivered to the Sheriff befoze the awarding of the 
' Exigent 3 Jt was holden that the party ſhould avoid the lame by 

How avoid- led; then it was moved, if the Pien ſhould be - pleaded 


ed by Plca by Attozney, in perſon,'to which it was ſaid by Manwood, 

n perlon. Chat where matter in fait is pleaded in avoidance ot an Out- 
la ie, it ought to be pleaded in perſon, but matter of Recozd by 
Attozney. And Ford Preignothorie ſaiù, It was ſo agreed in 
Sir Thomas Chamberlains Caſe in 7 Eliz. and ſo it mas ad judged 
in this Cale. ity 4 * 


Mich: 


c 


b. 


11821 1802 


Taylor's Caſe. 


Mo. 


190. Mich. 17 & 18. Elia. in Banco Regis 


Tbe Caſe was, The Prior of Norwich made a Leaſe fo2 

life by Indenture, by which the Lefſee Covenanted to m 
Uiauals to the Cellerer at all times when the Cellerer came 
thither ts hold Court, the Priory was diſſolved, and the poſſeC- 
fions given to the Dean and Chapter newly created: Jt was 
holden in this Cale, That the Leſflee ſhould perkoꝛm that Cove⸗ 
nant to him who ſupplyed the Office of Cellerer. x. The 
Steward; and it was allo holden, That the Leflee ſhould have 
an Action of Covenant agatnſt the Aſſignee of his Leſſoz, oz his 
Leſſee, at his Election. 2 | 


291. Mich. 19, & 20. Eliz. in Banco Regis. 


Remainder to A. in Tail. It was the opinion of Mead, 
That the Remainder is vold: Manwood and Harper. A. and 
B. Joynt-tenants, A. makes a Leaſe fo2 life of his Moity to C. 
and grants the Reverſion to B. the ſame is good, Quod Curia 
Conceſſit. A. and B. Joynt-tenantsof a Term, A. grants his 
Moity to his Companion, the ſame is good without Queftton 
if it be by Deed, but ik it be by woꝛd. Qpxre. 


Hill. 20 Elix. 
292. Hills Cale. 


Ill. 20 Eliz. Rot. 371. Giles Hill ſeiſed of a Cloſe of Paſtute 
called Pitmonde, and of Broome Acre, 2 other Cloſes in 

his demeſne as of Fee; and ſo ſeiſed the ſaid Giles, and Agatha 
his Wife, and Robert their Son, and B. his Wife, by Jnden- 
ture Leaſed the ſame Broome Acre, and the ſaid other 2 Cloſes 
to W. Hutchin and B. his Wife foꝛ 90 pears, Si quis eorum tam 
dieu viverit reddendo inde annuatim prædicto Egidio, & Uxori 
ejus, & Hzredibus ipſius Egidij, viz. pro Broome Acre 3 s. 4 d. 
& pro una Clauſura 10 8. & pro altera 20 s. aut quatuor anni 
Terminos, with Clauſe of re-entry, Jf any part oz parcel of 
the-ſaid Rent be behind 8c. Giles and Agatha dyed, The Son 
Sold the Reverſion of Broome Acre 12. Feb. 12Eliz. by Deed 
Indented, rendziing Vent to Smith and Healez the Rent of 
Broome Acre ig behind, Smith and Heale enter, and Leaſe the 
ſame to Reynolds foz 3 years, who being Czected, bꝛings Ejecti- 
one Firmz, and Judgment was given to2 him; to2 that they are 
_ Reſervations, and ſeveral Conditions: And a diffetence 
was taken between this and WO 3 lo in „ 
5b 2 e 


A B. & C. 3 Joynt-tenants give their Lands to D. fn tail, the Joynt-te- 


nants, 


Grants, 


"268 


Hilf, Cafe." 


Leaſes, 


the Kent reſerved oziginally is entire ; but in this Caſe the 
Rent is oziginally ſeveral. and alfa in Winters Caſe the Con. 
dition was, That if any part of the Rent be behind, that the 
Leſſoꝛ ſhould re: enter in the whole: Note, That that Rent re. 
ſerved fo Broome Acre was 3 8. 4 d. and the Condition was, 
{i contingat prædict reddit, ou aſcun parcel de ceo to be behind 
in part 02 in all by one Month after any Feaſt & c. in quo ſolvi 
debuit, Quod tunc bene licebit prefat Egidio &c. in omnia & 
ſingula premiſſa ſuperius ſpecificat re- entrare; Et nomiua, That 
pro 10 denarijs pro Broame Acre pro uno quarterio anni aretro 
exiſtent, the Aendees of the Reverfiondid enter. 


293. Mich. 19 Elia. in Communi Banco. 


Ote by Dyer and Manwovd Juſtices: A. Leaſeth to B. fo; 

years, the remainder to the right Peirs of the ſatd B. and 
makes Livery accozdingly, that the ſaid Kemainder is void, be: 
cauſe that there is not any perſon in eſſe who can take pꝛeſentiy 
by the Livery z and every:Lfvery ought to have its operation 
pꝛeſentiy: But where a Leaſe is made to B. fo? life, the remain- 
der to his right Þeirs, that hehathaFe& executed, and it hall 
not be in abeyance 5 and Judgment was given accozdingly, 


294. Hill. 23 Elix. in Communi Banco. #491 | 


Toe Caſe was a Yan made aLeale of a Garden, contain- 
1 ing; Rods of Land, the Leſſ is ouſted, and he bought 


Ejectione Firmæ, and Declared, That he was Ejected of 3 


Rods of Land: And by Rhodes Serjeant, The Declaration ſhall 
not be intended that the Plaintiff was Ejeced out of the Gar- 
den, ot which the Leaſe was made; which Dyer granted; fv2 Gar- 
dinum fs a thing which ought to be demanded by the ſame name 
in all Precipes: And this Action of Ejectione Firmæ is higher 
than an Action of Treſpaſs; and the Plaintitf if he recover shall 
be put into poſſefſion by it: Mead and Windham held the con- 
trary ; and they agreed, Chat in all real Actions a Garden ſhall 
be demanded by the name ul Gardinum. But this Acton of 
Ejectione Firmz ig in nature of Treſpaſs, and ft is in the Ele- 
tion of the party to declare, as he doth, 02 fo2 to declare of 
the Ejectment of a Garden : Fo2 a Garden may at one time be 
uſed fo2 a Garden, and at another time fo2 Plough-Land 2 But 
they conceived, the better courſe ta be, and the better oꝛder of 
pleading to have been, ik the Plaintiff had Declared, That he 
was Cjected of a Garden containing 3 Roods of Land, as in 
the Leaſe it is ſpecified, Ve. 22 E. 4. 13. Aſſiſe ot a Garden. 
Ve. Cooke 11. Part, Savells Caſe. Ejectione Firmæ of a C loſe 
vocat' Leedes, containing 3 Roods, a Rule that ſuch Action 
Iyeth not of a Cloſe, although it hath a certain name, g —— 


ama +4; 
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ought to be of ſa many Acres, and of what Mature every 
e 19, * 


2 98. Mich. 19 Elia. in Communi Baries: 


AN Action ot Debt was bꝛaught by an Adminifitator, ho 
Declared, That the Avminiſtration was committed unto 
bim by the Arch-Biſhop of Canterbury: It was holden, that in 
ſuch Cale he needed not to declare Ratione Prærogative ſuæ ; 0 
that the Jnteſtate had bona notabilia in divers Oioceſſes; fox 
if the Jnteſtate had not good in divers Diocefles, the ſame 
ſhall come and be ſhewed on the other five z and then the Plain. 
tiff ſhall ſhew the lame in certain, and to that purpoſe divers 
Pꝛeſidents were ſhewed to the Court by Sandbege and Beſt 
mMincipal Clerks of the Court; and the ſame was allo affirmey 
by the Preignothories of the Court of Common-Pleas. 


296. Mich. 1 9 Elix. in Banco Regis. 


Nan Action upon the Cale the Plaintiff Declared upon Trover 
and Converſion to his uſe; Jt was pleaded by Plowden, That 
the Defendant befo2e the Action bꝛought had Lawfully Sold the 
Goods, whereof & c. and he demanded Judgment of the Action: 
As if one hath goods hy Trover, and Bails them aver bete any 
Action bꝛought againſt him; Derinue” doth not lie agaiuſt hum, 
which Wray Chief Juſtice Conceſſit; as ta the Detinue : But 
there ſuch a perſon who hath Goods by Trover Batls them qui - 
buſdam ignotis ſuch an Acklon will lie againſt hm. 5? 


] 


297. Mich. 19 Elix. in Commun Banco. 


Na . rit of Dower the Demandane recovered by default, and 
the Sheriff took an Enqueſt 


—- 
— 


e Officijs, by which ft was Retorn of 


found, That the Pusband did not die ſefſed prout eis conſtare the Sheriff 


poterit ; and that Inquiſition is retomed by the Sheriff, and 
filed; Jt was moved by Mead, That that Office and Inqui⸗ 
fition was not good; fo2 the Dffice ought to have expꝛeſly found, 
That the Pusband dyed ſeiſed, oꝛ not ; and not ambiguouſly as 
it doth here, prout eis conſtare poterit, aud theretoꝛe by the Awath 

e it was 


of the Court, the Retozn was taken off the file bec 
inſufficient, and a Writ de novo awarded, 


- 
* 
Aa 


— 


III Caſe. 


— 


Grants of 


the King. 


Jurors 


298. 


A is bound ts B. upon Condition to ſtand to the arbitrement 
of certain perſons, who award, that B. ſhall make a Re: 
{eaſe to A. of all Actions, Debts, Duties, and Demandg at 
the requeſt of A. and afterwards A: comes to B. and requires 
him to make him a Releaſe, who ſaid to him, That he was 
unlearned, aud that he would go to one to make ft, and the 
next day after the requeſt he Seals and Delivers it to A. who 
accepts of it; it was holden by Windham and Mead, that nut- 
withſtanding that acceptance, the Obligation was foxfeitey ; 
fo2 they ſald, That pꝛelently after requeſt, he ought to haue 
done in the ſpeedteſt manner that mighr be. Ve. acc 15 E. 4. 31. 
Ve. alſo Wottons Caſe, 16 Eliz. Dyer 338. 


Mich. 26 Eliz, Communi Banco. 


299. The Dean and Chapter of Chriſt-Church & 


N 


Parotts Cale. 


Ote in the Common-Pleas in a Caſe between the Dean and 
Chapter of Chriſt- Church in Oxford, and Parott; Jt wag 
holden by the Juſtices, That if the King grants Lands unto a 
Coppozation by another name than that which they were named 
befoze ; pet the Land ſhall paſs, and the Letters Patents ſhall 
be to them as anew Jncozpozation &c. | 


Mich. 19 Eliz. in Communi Banco. 
300. Beechers Cale, 


2 being a Gent. of: the Middle-Temple was Retozned 
nin an Attaint, and befoze the Reton of the Pannel,he became 
a Winiſter of the Church; and now at the day of the Retoꝛn 
he appeared, and pꝛaved to be diſcharged accoding to the Pri 
viledge of thoſe of the Miniſtry: But the Court would not 
allow of his pꝛaper; becauſe that at the time of the Pannel 
= he was a Lapman: Therefoze he was ſwozn one of 

e Jury. 


he Vernon & Sir Thomas Sravley's Caſe, .. 


191 


— 


Hill. 19 Elix. in Banco Regis. 
301. Vernon 8e Sir Thomas Stawlye's Caſe: 


nant in Tail made a Leaſe fo? the life of the Lefſee accor- 

; ding to the Statute of 32 H. 8. and by Wray any Gawdy Diſcontinu⸗ 
Juſtices, the ſame was not a Diſcontinuance: But if Tenant ance. 
in Tail levyeth a fine which bindeth bis Jſite by the Statute 
of 4 H. 7. 32 H. g. that ſame is a Diſcontihuaiice 3 look upon 
the Statute of Leales, and ot Fines ; the wows in the foxner 
are, ſl. Such Fines ſhall be good and effecual in the Law; but 
fn the other, f. Such Fines ſhall be a bart againſt the Conuſox 
and his Heirs : And if Tenant in Tail after ſuch a Fine vyeth 
without Iſſue, the Donoꝛ cannot enter, but is put to his For- 
medon : And as to the pzincipal Caſe Dyer agred in opinion 
with Wray and Gawdy:. 


Trin. 28 Eliz. Rot. 1027. 
202. Milborue and the Inhabitants of Dunmowes Caſe. 


MA borne brought an Action upon the Statute of Wincheſter 

againſt the Jnhabitants within the Hundzed of Dunmow in Upon Sta: 
the County of Eſſex: It was found by ſpecial Werdic, That the oy of Hue 
Plaintiff was robbed the 23 of April, inter horam ſecundam & Ma- and Cry. 
talinam tempore Nocturno, & ante Lucem ejuſdem diei;and the opt, 
nion of the Court was clear, Chat the Platntiff could be barredz 
fo2 the ſaid Statute pꝛovides fo2 oꝛdinary Travel, as in the Caſe 
of Archpole, who came to his Jnne after Sun-ſet & ante Noctem 
in tempore diurno, which is an uſual time fox Eravellers to 
come to their Inne; but the Law doth not receive any in-p2o- 
tection of this Statute, which travel in extraozdinary hours: 


fo? it is the folly of the Traveller to take his Jones 5 out of 
ſeaſon ; and the Juhabitants are not bound to leave their honſes, 
and attend the High ways tempore Nocturno; ànd another rea: 


ſon was allevgeq by the Jullites, becauſe that the ſaty Statute 
appoints Watch to be kept in the time of night a feſto Aſſenſſ⸗ 
aris uſq;ʒ feſta Sancti Mich. and this Robbery wits. done the 23. 
. of april ſo out of the laid time: And afterwarys Judgment was 
given agianſt the Plaint ff. x7 


S489 


Hill: 
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as 


192 


Deviſes. 


Milborne and the Inhab. of Dunnowes 4 


303. Hill. 29 Elix. in Communi Banco. 


Erjeant Fenner demanded the opinion of the Court upon this 

Caſe, A. Devifed Lands to his TUtfe fo2 life, and after. 
watds to B. his Son, and his Peirs, when he ſhould come to 
the age of 24 years ; and if his TUite dyed betoꝛe that his ſald 
Son thouid attain ts the fald age of 24 years, that then J. S. 
ſhould have the ſaiv Lands until the ſaid age of the ſaid Son: 
A. dyed, J. S. dyed, the Mike dyed, the Son being within the 
age of 24 years : M the Executoꝛs of J. S. ſhould have the Lands 
after the death of J. S. until the laid age of the Son was the 
Queftion : Anderſon and Periam conceived, that he ſhould not, 
fo2 this Jntereſt limited by the Mill to J. S. was but a poſſibflirp 
which was never veſted in him, and therefoze could not by any: 
means come to his Executos : Rhodes and Windham 
doubted of it. And Fenner put the Caſe 12 E. 2. Fitz. Condition 
9. Where Land is Yoztgaged to J. S. upon payment of Boney 
to theſaſd J. S. o2 his Heirs ſuch a day, and befoꝛe the ſaid daß 
J. S. by his CU deviſeth, That if the Woztgagox pay the Yo- 
ney, that then A. B. ſhall hade them, that this Devile of that 
poſſibility is good, which Caſe all the Juſtices denyed; and 
Windham put the Caſe between Welden and Elkington, 2&Eliz. 
Plow.519.Ghere Leſſee fo2 years Deviſed his Term to his Wikte 
fa; ſo many of the years of the (aid Term as ſhe ſhould live; and 
if the dyed within the Term, that then his Son Francis ſhould 
have the reſidue of the years not incurred, Francis dyed In. 


teſtate, the Mike dyed within the Term, the Adminiſtratoꝛ of 


Francis had the refidue of the Term, and Fer nothing was in 
Francis the Inteſtate but a pofſibility. A Leaſe was made to 
one Hayward, his (Wife, and one of his Childꝛen. Habendum 
to Hayward fo; 99 years if he ſo long live, and ik he dye within 


the ſaid Term, that hen the ſaid Wife ſhould have the ſaid 
Term fo2 la many of the years as ſhould be to come at the time 
of the death Þugband, and if ſhe dyed alſo within the 


ſaid Term, that then che Child party to the Oemiſe ſhouldhave 
the ſame fo2 ſo many ot the years of the ſaid Term as ſhould be 
not expired at the time of the death of the Mike: And the Caſe 
of Cicell was cited Dyer 8. Eliz. 253. 4 Leaſe was made to 
William Cicell pro termino 41 annorum fi tam dieu vixerit: Et ſi 
obierit infra prædictum terminum, extunc' Eliz. uxor prædict. 
William Cicell habebit, & tenebit omnia & ſingula premiſſa pro 
reſidio termini prædict. ineompleti, ſi tam diu vixerit: Et ſi præ- 
dict. Elia. obierit infra terminum, prædict, Tunc' Willihm Cicill 
the Son &c. ſhall have and hald it pro reſidio termini predict. 
completi. And it was holden. by Catlin and Dyer, that thele 
Remainders were void ; fo: the Term is determinable upon 
the death of William Cicell the Father, and the reſidue of — 


— 


5 Smith & Babb s C, Bafil Fohnſon C. 193 
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ſaid Term cannot remain: And by the Lozd Anderſon the Re- 
mainders of the Term limited ut ſupra art utteriy void; fo2 everp 
Remainder ought to ve certain, but here is no certainty x fo? 
it may be that the firſt poſſeſſion of the Term may live longer, 
ſo as he in the Remainder cannot know what he "ſhall have. 
And ſuch was alſo the opinion ol Rhodes. And he put the Cale 
betwen Gravenor and Parker 3, & 4. Phil. & Ma. Dyer 150.4 
Leaſe was made to A. fo2 life by Jndenture, Et proviſum fuit by 
the fame Indenture, That if. the Leſſee dyed within the Term 
of 60 pears then next enſuing, that then his Erecutozs ſhould 
have in right of the Leſſee ſo many of the years as ſhould amount 
to the number ot 60 years to be accounted from the date of the 
Indenture ; and it was holden, That that ſecondary Jntereſt 
to the Erecutozs was void; and that the woꝛds conterning the 
fame did ſound in Covenant. ä 


304. Trin. 3 1. Elix. in Communi Banco. 


be Cafe. was A. made B. and C. his Executoꝛs, they took Executors 
upon them the Charge of the Admintſfration, and after- Action. 

wards B. dyedz and now an Action of Debt was bzought againſt 

the Survivo2 Executoz, and the Executoꝛ of the other Execu⸗ 

toꝛ, and the Writ was abated, becauſe againſt the Surviving 

Executoꝛ it ought only to be bꝛought. 


| 
* 


Paſch. 30 Eli. in Communi Banco. 


305. Smith & Babb's Caſe. 


Mith bzought an Action upon the Cale againſt Babb faz ſtop- 

ping of Water inceſſantur decurrent by his Land, by which Action up- 

his Land was dꝛowned, and his Gzaſs rotted; Exception was on the Caſe. 
taken to it, becauſe it fs not alledged, That the Mater han Stopping of 
ſo run time out of mind. Gawdy Juſtice, Jf the Water hath Water. 

run there but fo2 one year, if the Oefendant hath diverted it, 

ſo as he hath dꝛowned the Plaintiffs Land, the Action will lie 

well enough. 


8 


306. Irin. 29 Elix. in Communi Banco. 
Baſil Johnſon / Cale. 


Aſil Johnſon one of the Clarks of the — was Im. 
pleaded in the Common-Pleas by Bill de Priviledge by an cet 
Attozney of the lad Court, and now Baſil came into Court, : Curt. 


ſhewed that he is one of the * ut ſupra, and prayed 
c 


105 Collier & Collier s Caſe. 


his J2iviledge ; but the whole Court was againſt it, becauſe 
the Plaintiff is as well pꝛiviledged in this Court as the De⸗ 
fendant is in the Chancery, and was firſt intereſſed in his Divi- 
ledge by the bꝛinging of his Writ, but the Defendant was not 
entituled to his Pꝛiviledge befoze the Arreſt ; and afterwards by 
the Award of the Court, the ſaid Baſil was ouſted of his If, 


, 


32 Elix. in Conimuni Banco. 
307. Collier & Colliers Caſe. 


PEtween Collier and Collier the Caſe was, That the Plain: 

Prohibition tiff was Sued fo2 Jncontinence in the Spiritual Court, and 
there they would hage him anſwer upon his Dath if he ever had 
Carnal Knowledge of ſuch» a Moman; upon which he Naber a 
Prohibition: Ve. inde F. N. B. 41. a. Regiſter 36. Et nemo 
tenetur ſeipſum prodere : But the Court would advile of it, 


32 Eliz/in Communi Banco. ; 
308. Mount ney & Andrews Cale. 


B a Scire Facias by Mountney againſt Andrews of Grays-Inn, 

Execution, 1 upon a Judgment in Debt, the Defendant pleaded, That 
heretofoze a Fieri Facias at the Suit of the now Iolaintiff iſſued 
to the Sheriff of Leiceſter, by foꝛce of which the laid Sheriff 
took divers Sheep of the Oefendants, and that as vet he doth 
detain and kep them: It was holden by the whole Court tobe 
a good plea, although he did not ſay, That the Writ was reto2- 
ned; fo2 the Execution is lawful notwithſtanding that, and the 
Plaintiff hath his remedy againſt the Sheriff. 


Hill. 29 Eliz. in Communi Banco. 
309. Dawbney & Gores Caſe. 


PEtwen Dawbney Plaintiff, and Gore and Gon Defendants 
in a Writ of Diſceit, Jn Arreſt of Judgment it was moved, 
That two are accountable toone, and the one of them accounts 
without the other, that that is not any account, and then no 
account can be aſſigned in that. As to that, it was ſaid by 
Popham Attorney General. That notwithſtanding that one be 
not compellable to account without his Companion, and by way 
of action of Account, the one ſhall not account without the yo pr 
nn 
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Tripilian s Caſe. 
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unleſs the p2oceſs be determined againſt him, and then he who 
appeareth hath accounted , and the other againſt whom the 
pꝛoceſs is determined hath purchaſed his Charter of Pardon, 
the account made by his Campanton ſhall bind him. Ve. inde 41 
E. 3. 13. Pet if one of the Accountants will account willingly, 
the ſame is à good account: and in Account, if one Confeſſeth, 
and the other Pleadeth in Barr, the Conkelſlon of the one ſhall 
bind the other; and ſuch was the opinion of the Court: Ano⸗ 
ther matter was moved in this Cale z becanſe that one Ted- 
caſtell and Sminnerton being accountable to the ſatd Gores and 
Dawbney, they have accounted to Dawbney only, andhe alone 
hath accepted of rhe Account, and that is not any Account, 
therefoze no Oflceit, but the Action of Account doth rematn. 
To whtch it was anſwered by Popham, That the ſame was a 
good Account being accepted by Dawbney, and ſhould bind the 
Gores ; f02 an Account is a perſonal thing as an Obligation 
which may be releaſed by one of the Obliges. Ve. 14 E. 4. 2. 
Where one was accountable to two, and the one of them did 
aſſign Auditoz, befoze whom the Accountant is fonnd in Arrera⸗ 
ges, and thereupon both of them bꝛought Debt upon Account, 
= well: And ſo none of the Grceptions were allowed by the 
ourt. 


Mich. 33 Elix. in Communi Banco. 


310, Trivilians Cale. 

: ” 1129 BY NM 
| Ho. Trevilian Tenant in Tall ok Wh. Acre, Bl. Acre, and 
1 Green Acre, Leaſed White Acre fo2 Pears; to B. and Bl. 
Acre to C. and afterwards made a Feoftment of all 3 Acres ta 
F. and others by Deed, in which Deed was compꝛtz ed a Letter 
of Attoꝛney, in which he. ozdained Harris and 3 others his Attoz- 
neys joyntiy and ſeverally to enter in the memiſes, and euery 
part thereof.in the name or the whole, and poſſeſſion in his name 
to retetve, and akterwards ta make Lfvecy Sc; with other. o2di- 
nary and vſyal wows; and it i aug et in the ſain Deed of 

0 


Feoffment,' that the. Fedfinient, ſhouſd be to the intent ta per- 
kozm his laſt TU; and e one of the laid Attqzneys 
entred into the Land Demiſed fo? like, and expelled the Tenant 
{02 life, and made Livery and Seiſin to the Feoffees accoꝛdingly; 
and afterwa:ds the ſaid Harris, another of the Attoꝛneys, fl. one 
of the Joynt-Leſſees, being one of the 3 Attoꝛneys, made Li⸗ 
very of the Land Demilſed fo2 Years 3 and akter the Feofto? in 
the time of Queen Eliz. by his laſt Mill DOcviſed, That the 
Feoffees ſhould be ſeiſed. of tſte Land, Rents and Reverfion 
until of the Iſſues and ꝛoſits thereof certain Sums of Money 
ſhould be paid to his younger 7 and dyed. And 2 
. 


196 


The Dutcheſs of SHH Caſe, 


Deviles. 


Tenances. 


Attornyes 
make Li- 


very. 


was taken to the pleading, becauſe it is not ſpecially ſhewn, 
that the Land Deviſed was Holden in Socage, And that was 
holden a ſufficient Exception: and the Court was of opinton, 
Liat the opinion of Dyer, Whiddon and Bendlocs in 16 Eliz, 
was not Law; fo2 by the Common Law 18 Land was deviſa- 
ble, but by Cuſtom, which ought to be pleaded where Title ig 
made by Deviſe ; and now by the Statute all Lands holden in 
Socage are Deviſable, and but 2 parts of the Land holden by 
Anight⸗ſervice; and therefoze he who would make Title ta 
himſelf by a-Deviſe ought to ſhew the Tenure of it, and ſa i 
was lately adjudged in the Kings-Bench in Thompſons Caſe, 
And by Anderſon and Periam, this Feoftment was well executed 
foz the manner ok it; fo2 the Letter of Atrozney is Conjunctim 
& diviſim ad intrandum in omnia & ſingula premiſſa ; did upon 
theſe woꝛds one Attoꝛney may make Livery in one parcel ot the 
Land, and the other Attozney in the other parcel, and in this 
Caſe, ik one of the ſald Attozneys make Livery in one part only 
without medling with the reſidue by himſelf, oz by any other the 
ſame ſhall paſs ; fo? it is not neteſſary that all paſs, oz nothing 
at all, ea | | 


of 


7 Eliz. Dyer 79. 
311. The Dutcheſs of Su folks Cale. 
Drian Stokes, and the Lady Franciſca, Dutcheſs of Suffolk 


gaiuſt the Biſhe 
; and demanded Jung 


Aherefoꝛe, aud becaule the ſald | 
of Suffolk in the ſald TUrtit,' therefoze he demande nt 
of the Wirit':-And afterwards che Placnciff dio diltonti⸗ 
due their Snitz aud durk not peter, Ve. the Cale 7 E. 6 

yer 79. m — 1241 800 
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Mich, 2 5. Phil, & 1. 
3 12. The Queen 80 Due N K inby 5 Caſe. 


—w 


＋ be King and Queen bought. a Writ Diſcett againſt 
Due and Kirby, and Declared, Writ Lal was leiſed 
ol certain Lands in Fee, and polden of the King aud Queen ag 
of their Mannoz of Weſtbury, which Mannoz is ancient De- 
meſne; aud ſo leiled, Levyed @ Fine to the ſam Due fa; Conyy 
ſans de droit &c. Due tendꝛed Colley for life, the Rez 
mainder over to Wo. in Fee; Colley dyed, Kirby-entred as in 
his Remainder : Kirby pleaded, - the Lands is Frank-Feg 
&c. upon which the are at Jfue ; which Iſſue depending, nat 
tryed. Due dyed: Jt was moved, Chat the CAxit chauld abate. 
But it was allowed; fo2 this Action is but Treſpaſs in its 
Nature fo2 to punith the ſad Diſceit : And Due had nothing in 
the Land, but is named only becauſe he was party ta the Dif- 
— Any no Land is to be — but only the Fine re- 
verted, 


_ Paſeb. 26 Eliz. in Banco o Regis. 
, e, 4 


. . | 


3 13. Ruſſells Cale. 


O, As 

R was Condemned in an arion Bebe ad after the 8 
pear and dap the Plaintiff ſued a Capias ad iatisfaciend 

| him; and he was taken by fozce bf it, and committenro 
in Erecution;- Jt was holven by the Court, that the 
fame was a vod Execntion, and not only avoidable: by Ertoz, 
and therefoe the Defendant was diſcharged, tz it is not at 
any Execution 3 and r Sandee when 
he will. 40 b. 


Marſhal 


1 8 


1 26 Elia. in Banco 1 
Ng bessere 1 


yh o? 


weiwern Wroth aud Capel the Cale was £4 was: 


15 Ba ih pon the 1 + am 0 t 15 
en to 1 
5 fer fe ved he have 50 
whereof he might be difſeiſed; But becauſe the woꝛds ok tk 


Jadigment were Expulit & difleifivit, which could not be * 


198 HBelfeild & Roxs's Caſe. 


if the party Expelled and Dilletſed had not Free: hold; ah 
fox the Exception was not allowed 8c. Another Exception 
was taken to the Indicment, #0 that the woꝛds were in unum 
Tenementum 1utravit, and this wozp Tenementum is to gene- 
neral, and an intertain woꝛd; and therefoze £02 that Caulc the 
party was diſcharged : But the Indictment was further in unum 
Tenementum, & 10 Acras Terrz eidem pertinent , and as to 
thole Acres he was put to anſwer. 


315. Paſch. 26 Eli. 1 in Comuni Banco. 


'TOte, It was agreed by the Court, and atkürmed by the 

; Clarks, 'That if an Action of Debt be bꝛought upon an 
Execution, Obligation againft two upon one Joynt Precipe, and the Plain · 
tiff hath Judgment to recover, that one Joynt Execution ought 

to be ſued againſt them both; but if the Suit were by oziginal 

and chen. Precipes, Execution Kal be ſued foꝛth againſt any 


| Mich, 8, & 9. Elis in Communi Banco. 
316. Belfeild & Raus Caſe. 


A 
0 oy 


12 Dower ( by Sibill Belfeild, who was the cult ol Anthony 
Rous ) againſt Thomas Rous, they were at Iſſue, upon Oe- 
tinue of * — and ft was found fo7 the Demandant, and it 

e Was further founn, That the Pusband of the Demandant, of 
 Whete: ſeiſin ſhe demanded Dower dyed having Jifſue Charles 
Rous,: Quodqz idem Carolus & dict Sibill perceperunt & ge- 
ceperunt per ſpacium ſex: annorum proxime poſt mortem dict, 
Aurbonij the Iſſues and Pꝛofts ot the ſaid Lands, whereof the 
Demandant nam demands Dower; and that the dad Charke 
gfterwards dyed without Jſſue, after whole death the ſaid Thomas 
Rous entred &. And Judgment mas given-fo2 the Demandant, 
and to recover Damages after the death or her Pus band. 


317. Paſch, 7 Hix. in Communi Banco. 


B the Statute of Uſes a Feoffment is made to the uſe 
of a Man ſole, and a Womandole, and their Heirs, * 
afterwards they inter-matry, and alter wards the Statute of 

woe came; It was the opinton of the Juſtices, That ney 
e Land iu ſuch fozt as they held the ile; 155 EE 
72 ilua: 13430 191 Au 


Uſus. 


Poities.; fo2 by the ſaid Statute the 
executed to ule in e ton and S 
ins She , 2 ae ma 


. 10074 
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8 Sir Gervyaiſe ( [ynton-s Caſe. Z 


- Mich. 28, & 29. Elia. in Banco Regis 


318. Sir Gervaiſe Clyftons Caſe, 3 : G1 


Quo Warranto was bzought againtt Sir Oervaiſe Clyftom Sb. 785 


41 and ſhewed, That the laid Sir Gervaiſe was 


ſeiled ofa Quo War- 


Panno2, and a Vetluage, within which he claumed to haue a ranto. 


Court with view of Frantz pledge, and other Libertieg, and that 
without any Ozant 02 Authozity, uſurpavit Libertates prædictas: 
That the Defendant pleaded Quod non uſurpavit Libertates præ: 


. 


dictas infra Meſſuagium prædict modo & forma =, And thereupon i 


it was demurred in Laws fo2 it mas ſaid, That the Defendant 
ought to have laid Non uſurpavit Eibgrtates prædictas, nec eorum 


aliquam ; fo} he ought to aniwer ſigillatim; and alſo he ought to 


have pleaded as well to the Bannoz,. as to the Meſſuage; foꝛ 


if the Defendant hath Holden Court mithin any place of the 
Manno; it is ſufficient : and the Tale 33 H. 8. Br. Traverſe fans 
ceo 367. was cited, an Jnfownation' was in the Exchequer, That 
the Dekenvant had bought WMools of A. B. contrary tu the Sta- 
tute, the Defendant pleaded, That he had not bought of A. B. 
and the Plea was not allowed, to2 he ought to have ſaid, That 
he had nat bought modo & forma, fo2 it he had bought of A. B. 


02 J. S. the ſame is nat any matter noꝛ traverſable, mhich Cook 


denyed to be Law: And he conceived olſo that the Inkoꝛmation 
upon the Quo Warranto is not ſufficient ; foz by the ſame the 
Dekendunt is charged to hold a Court, and it is not ſhewed 


what Court, and it may be it was a Court of Pipowders, Turne, 
&c. Aud Ve. 10 E. 4. 15. 16. A Quo Warranto contains 2 things, 
I, Claime, 2. Uſurpation. 


to make anſwer to both: And it hath been holden in a Reading 


upon the Statute de Quo Warrauto, which is ſuppoſed to be 
Frowicks Reading, That a Wo Warranto doth not lie of ſuch 


Libertics which no not ite in Claime, as gods of Felous &c. 
which lyeth only in point of Charter, 


319. Temps Reign Elix. 


Tbe Prior of Bath Leaſed his Yannoz of A. to C. fog life, 
rendzing Rent, and-afterwards the Priory was difiolver, 


the King Leaſed the whole Mannoz cum pertinencys to Sir Wal- 


ter D. Kr. Dyer, the matter depends upon this point; it the 
Demelne be ſevered from the ſervices during the life of tbe Lefſ@: 
And he conceived, That the Loꝛd cannot hold a Court, if ſuch a 


power be not reſerved to him upon the Leaſe, Weſton, the Wan: 
no2 


And here the Defendant hath an-- 
ſwered but to the uſurpation, and it hath ſaid nothing as to the 
Clatme : And it hath been Holden here, heretofoze, that he ought 


-” 
* 
* 
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Sir Gervaiſe ( lifron's:Caſe. 


others, the Services are in groſs ; and if that 


no2 is in ſuſpence during the Leaſe ; fo2 a Reverſion upon an 


Eſtate fo2 life, and ſervices in poſſeſſion cannot be united to make 
a Pannoz, but contrary it but parcel had been leaſed, Quod Cu- 
ria conceilit : Wellh, the Demeſnes are ſevered from the Ser: 
vices fo2 ever, as if they had been granted in Fee; but here 
having regard to the Leſſoz, the Oemeſnes and Services are 
united and made one Mannoꝛ; but as to the Leſſte, and all 


opinion was 


alta. Dyer, And he ſaid,” N a Biſhop leaſethhis Demeſng of 


De viſes. 


his Mannoꝛ fo2 lite, and dyeth, the Keverſion ſhall be in hig 
Sucteſſoz, and was in himtelt fo2 his lite in the right of his 
Church: And if PÞugband and lite ſeiſed of a Hanno in the 
right of his Wife, leaſe the Demeſnes of the ſaid Mannoꝛ fa 
life, pet he hath the Reverfion in theright of his-TGite, and in 
ſuch Caſe it doth remain a Mannoꝛ; but if the Husband ſole. 
had made the Leaſe, he had gained the Reverfjon to him, and la 
ſevered it from the Wanno2. | 


320. Temps Reign Elix. 


A Deviſe, That his Mike ſhould tale the p2ofits of his 
Lands, until his Daughter ſhould come to the full age of 
25 Pears, and if the Daughter dyed within the age of 18 Pears, 
then his Wife thould have the foz her lite, the remainder 
over to J. S. The Daughter became of the age of 18 Pears, and 
dyed befoze ſhe came of the age of 20 Pears ; and Dyer held 
clearly, That the Remainder was gone ; fox the Daughter ac- 
compliſhed, and ſurvived the age of 18 Years ; and he ſaid, 
That the Caſe late depending in the Kings-Bench wag this; 
The Pusband Deviled the p2ofits of his Lands to his C Mile foz 
25 Pears, and that then his Son ſhould have it in Tail to him, 
and to the Þeirs of his Body &c. now befoze the 25 Years er- 


pired he hath Fee, and if he hath Jfſue, then his Eſtate is 


Surrenders, 


changed into Tail; but by Carus he hath both Eſtates, i. Fa. 


tail, and Fee-erpectant. 


321. Temps Reign Eliz. 


A Woman Tenant in Tafl made a Leaſe not warranted by 
the Statute , took a Pusband, had Jſſue and dyed 3 the 
Husband being Tenant by the Courteſle ſurrendzed to the Fſſue ; 
It was holden, That he ſhould hot avoid the Leaſe during the 
life of the Tenant by the Courteſie: But yet ſome held, That 
the Surrender ought to be by Deed; as a Leaſe to A. fo? life, the 


remainder to B. fo2 life, the remainder to C. in F; if B. ſurren- 
ders tu C. itmuſtbe by Pad. 


Temps 


| * — 
= 


- Mitchel & Norden g Caſe. 1 
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322, Temps Reign Elia 


1 Cale was this, A. leaſeth Lands to B. fo2 years, ren- 
14 ding Rent, with Clauſe of re-entry ; and afterwarys Extent. 
Debt is recovered againſt him: It was holden, That now the 
Moity ot the Kent, and the Reverſianwas extendable by Elegit, Condition 
and apory ſuch Extent, the Condition-fs ſuſpended during the ſuſpended. 
— ag: well in the Leſloz, as in the party who bath the 

nt. | | 


Temps Reign Eliz. 


Norden's Caſe. Procedends upon Aid- 


323. Mitchell & 


” 


P reyer in Dower. 


Lizabeth' & c. Dilectis Jacobo Dyer &c. Monſtravit nobis Eli- 
zabeth Mitchell; quæ fuit uxor &c. Quod cum ipſa proſe- 
cuta fuit coram vohis & ſocijs veſtris Cc. Breve noſtrum de Dote 
unde nihil habet verſus Jhomam Norden & c. Et prædictus Thomas 
venit, & dixit, Quo vir prædictæ Elixabethæ, was ſeiſed, and 
leaſed ta him foꝛ life with warranty; and foꝛ that cauſe he vouch- 
ed to Warranty, Triſtriam Aitchell Filium & Hæredem dict 
Richardi infra ætatem exiſten, & in Cuſtodia eo quod dictus 
Richardus die quo obijt ec. Et hoc paratus eſt verificare. Unde 
non iutendit quod vos prefati Juſticiarij noſtri nobis inde incon- 
ſultis ulterius procedere velletis: Et petijt auxilium de nobis, & 
habuit: Et ſuper hoc dies datus eſt tam prefatzE/zz. quam dict. Thor 
Norden a die Paſch. & Et dictum fuit prefatæ Elix. Quod ſequa- 
tur penes vos, quarum quidem allegatione prætextu vos in placito 
prædict. ulterius procedere diſtuliſtis, & adhuc differtis in ipſius 
Elix. diſpendium & gravamen : Et ſuper hoc, eadem Eliz. venit 
hic coram nobis in Cancellaria noſtra; Et petit breve noſtrum de 
Procedendlo, inde in hac parte vobis dirigend' ; Super quo queſita 
fuit in eadem Curia Cancel lariæ noſtrz a Gilberto Gerrard, Attor- 
nato noſtro generali, qui pro nobis in hac parte ſequitur ſi quid 
dicere ſeivit, aut potuit, per quod di& Triſtriamus infra ætatem, 
& in cuſtodia noſtra exiſten ut præfatur, ad Warrantiam obligetur 
aut obligari debeat, aut fi idem Gilbertus aliquid pro nobis habeat 
aut dicere ſcivit quare breve noſtrum de Procedendo prefatæ Eliz. 
in ea parte minime concederetur. Qui quidem Gilbertus adtunc, 
& ibidem dixit, quod præfat Tho. Norden non informavit prædict. 
Gillertum de aliquo, per quod prædict. Triſtriamus in Cuſtodia noſtra 
exiſten' ullo modo obligetur ad warrandizand & eidem nihil dixit 
aut dicere lcivit' & potuit quia prædict. breve de Procedendo eidem 
Eliz. in ea parte concederetur + Nos inde nolentes eidem Eliz. 
juſticiam ulterius differre in hac 1 * Vobis Mandamus, * | 
1, 


1822 1418808 


—t— 


Mitchell & Mordes Caſe. 


1 J? Action upon the Caſe the Plaintiff Dertared upon certain 
rave. 0 


— ww — . — 
ſi coram vobis in placito prædict. taliter ſit proceſſum & allegat*, 
tunc in placito illo, & in reddifione Judicij in eodem Placito cum 
ea celcritate quam de jure & ſecundum Legem & Conſuetudinem 
Hiijes: Regni noſtri Anglia poteritis procedatis, & partibus præ- 
dict. plenam & celerem G. dicta allegatione non t. Tee 
me ipſa & . Et ſuper hoc eadem Elix. petit Judicium & ſeiſimam 


ſttam verſus prædict. Thomam Norden de tertia parte Tenemento- 


ram præ dick. cum -pertinencijs. Super quo viſis & c. Coniſidera- 
tum (eſt: &. Quod prædict. Elizabet ha reouperet ſeiſinam ſuam 
verſus pretatem Thomam Norden de tertia parte Tenementor pro 
dictor. Et quod idem Thomas expectet ſi prædict Triſtriamus 
Tenementa prædict. unde . ei warrantizari debeat pro recom- 
penſatione valentiæ tertiæ partis prædict verſus eundem Triſtria- 
ratione Warrant illius habend' durant minore #tate ſua Et 
donec manus dict DominzReginz a poſſeſſione terræ ipſius Tri- 
ſtriami amoveantur. ä = 
Virtute brevis iſtius mihi directꝰ ultimo die G. habere feci in- 
franominat Eliz. plenariam ſeiſinam de tertia parte Meſſuagij 7 
de una Aula parcell' Meſſuagij prædict. ac de una Camera ſive 
Conclave in Meſſuagio prædict. exiſten, neenon de uno Solario, 
ac de una parcell ambatorij vocat a Gallery, alia parcel dick 
Meſſuagij necnon de tertia parte unius Molendini, 272. de inte- 
gro Molendino prædict per quemlibet tertium menſem quolibet 
anno durante vita & c. occupand”, & gaudend' G c. 3 9 U 


224+ Bill. 25. Eliz. in Barco Regis. 


Com which came to the hands of the Defendane, and that 
he converted it, and ſuppoſed the coming to be to his hands in 
London; The Defendant ſaid, That he was ſeiſed of certain 
Lands in K. in Berks; and that the Plaintiff did there him 
dilleiſe, and ſowed the Lands, and befoze ſeverance he Fmt ſelf 
re-entred, and took away the Tom, as was lawful fox him to 
do abſque hoc, that any Cozh came to his hands in London 3 A 

by the opinion of the whole Court the Traverſe was holden ko be 
good. 


Hill. 25 Elix. in Communi Banco. 


325. Wingate & Sands Caſe. 


Fi Jeftionz Firmæ by Wingate againſt Sands: It was movey 
upon Evidence, That a Fine waslevyed, and in one Term 
3 Proclamations were made; and befoze that the Fourth Þ2o- 
clamation was made, the Term was adjourned, ſo as the Fourth 
12:oclamarton could not be made the land Term : Jt was agrev 


by 


. <4 >” — 


| LordCromwel& Tolpufend's Cafe. 
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by the whole Court, That by that Adjournment the Fourth Þ2s- 
clamation was not .excuſed, but ſhould be ſupplyed on the next 
Term, in which the Fifth Pzoclamation was to be made. 


Trin, 29 Eliz. in Camera Stellata, 
326. Lord Cromwell & Towpſend's.Caſc. 


En. Low Cromwell Erhibited a Bill fn the Starr-Chamber 

agatnſt Roger Townſend Eſq; For that the ſaid Townſend: 
in an Action between James Tavernor Plaintiff, and Ja. Crom- 
well, Firmo2 of the ſaid Lozy Cromwell Detendant in Treſpaſs, 
in the favour o2 unlawful maintenance of the ſald Tavernor did 
poture a Partial Jury to be retoꝛned. And upon the hearing 
of the Cauſe, the matter given in Evidence was, That the latd 
Tavernor was a Coppholder of the ſaid Loꝛd Cromwell; and 
that the ſald Lozd, pzetending-that the ſald Tavernor had fo2feit- 
ed Copyhold, cauſed the ſaid Ja. Cromwell to make an Entty in 
the right of the (aid Loꝛd upon the ſald Tavernor, upon which 
Cany Tavernor bzought' an Action ot Treſpaſs againſt rhe laid 
Ja. Cromwell, in which Action the parties were at Iſſue upon 
the Fozfeiture 3 and betoꝛe any Venire Facias iſſued, Tavernor 
hearing, that one Steward, who was Bapliff of the Liberty 
under the Earl of Arrundel, and who'ought to have made 
the Pannel &c. was purpoſed to have made the ſaid Pannel 
not duly, viz. to have Retozned in the Tame great Gent. of the 
Country, who were Loꝛds of Mannoꝛs in favour ot the ſaid 
Lozd Cromwell; That he went to the ſaid Roger Townſend, 
who. was then one of the pꝛincipal Servants and Agents of the 
aid Earl, and ſhewed unto him, That jf thoſe great Perſo 
and Lozds'of Yannozs be returned'foy the Teyall of the ſat 
Jſlue, peradventure they would not-fo eafily r fo2 the Ex. 
pedition of the ſaid parties as Gent. of an under-Conditton , 
and alſo many of them being Lozds of Yannozs, and | 
Cuſtomary Tenants; and therefo2e not indifferent to try that 
Iſſue ; and pꝛayed his D2der to the Cato Steward fo2 the making 
of an indifferent Pannel : Upon which ſaty Conference with 
the ſaid Steward fo the making of an indifferent Pannel, and 
ſhewing unto him that in doing and making of the ſame there 
was not convenient, no2 any equal courſe to Reto Anights, 
Eſquires, oꝛ Londs, but rather ſufficient Perſons fo2 the 
greater Expedition of Juſtice, and . of Tryal : And 
afterwards the ſaid Tavernor e #]Perftion;” thewing all 


Denen 
Giva(ena in 


of an indifferent Pannel fo the Erxm ol that 0 
Petition was delivered to the Eart by | | 
name of che ſaid Tavernor; wr . 9 — 

| p 


Lord Cromwel$ Townſend's Caſe, 


the laid Matter, and the ozdering of the ſame to Three of hig 
chiefeſt Agents and Councellozs, viz. Dickſey, Townſend, and 
Chrell, and delivered to them the Book of the Freeholdzy within 
the (aid Liberty, who accoꝛding to their Commiſſion made a 
Pannel, which was Retozned, and the Jury paſſed with the ſaid 
James Cromwell fn the right of the ſain Lozd: And if that inter: 
medling of Townſend with the matter ut ſupra &c. eſpecially 
his Confetence with. the Bayliff, be maintenance o2 not, was 
the Queftion : And by Anderſon and Wray it was ſaid fo2 Law, 
That becanſe the ſald Townſend was in a manner a ſervant to 
the ſaiv Earl, who had the retozn of the TUrits , and one of 
his pꝛincipal Countelloꝛs and Agents, and hearing ex inſinuatione 
of the ſaid Tavernor the miſdemeanour of the Bayliff of his 
Lo, could not do better than admonich the ſatd Bapyliff of his, 
Duty; fo2 it coucerned. the Honour of his Maſter, and aſſo his 
Inheritance in the ſatd Liberty: But ik the ſald Townſend had 
been a meer ſtranger to the ſaid Earl, ſo as no ſuch pꝛivity had 
been betwirt them, the ſame had been clearly Maintenance in 
Townſend ;- as it was lately adjudged in that Court in the Cale 
of one Gifford: There the parties being at Jſlue, anda Venire 
Facias to the Sheriff to retoꝛn a Jury; a ſtranger w2ote to one 
of the Jurozs, who was reto2ned in the Pannel, maying him to 
appear at the day; and to do in the Cauſe accozding to his Con- 
ſcience; and the ſame was adjudged Maintenance. And after⸗ 
wards upon full hearing of the Cauſe, the ſald Townſend by 
the Sentence of the Court was acquitted of any maintenance, 
with great allowance and appzobation of many Lozds of the 
Counſel there pteſent, Bromley Cancellario tantum exclamante. 


327. Mich. 15, & 16. Elia. in Communi Banco. 
N- a TUrit of Partition the Defendante pꝛaped in Aide, the 
1 Plaintiff Counterpleaded the Aide, upon which Iſſue was 
joyned, and found fo2 thePlaintiif.it was the opinion of the Court. 
that it was peremptozy foz the Defendant. And the Plaintiff 
hall have the Partit ion; ſl. Quod fiat Partitio, and the reaſon 
thereof is fo2 the delay of the Plaintiff, and toz the: ver». - 
ation of the Countrey who are to try it; otherwiſe it had 
8 if it had been adjudged againſt the Defendait upon a 

emurrer- | 


328. Mich. 21 Elia. in Banco Regis. 8 


1 * a Formedon of a. Mannoꝛ, the Tenant pleadey Joynt- 
tenancy, by Fine with J. S Che Demandant auetred the 
Tenant. (le Tenant as the CArit ſuppoſed, and upan that Iſſue: 

i ia the Demandant: Upon which aUWrit 
- of Error was lyought; and Erro: 6 


r * 


— 


Tord Cromwel & Townſend s Caſe. 


—_—— 
—— 
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upon Joynt-tenancy pleaded by Fine, the TUrit ought to abate 
without any averment by the Demandant againtt it. the aver- 
ment hath been received againſt the Law: And by Southcote at 
the Common Law , A the Tenant plead Joynt-tenancy by 
weed, the Wirit ſhauld abate without any Averment, but that 
was remedied by the Statute of 34 E. 1. but Joynt-tenancy 
by Fine doth remain as it was by the Common Law; fo2 he 
hath puniſhment enough in that, becauſe by thatPlea if it be- 
falſe, he hath by way of Concluſion given away the Molty of 
the Land in demand to him with whom he hath pleaded Joynt- 
tenancy ; and the Lam doth not intend that he will ſo flightlp 
depart with his Land fo2 the abatement of aTWrit : elſe in a 
Precipe quod reddat the Tenant confefſcth Himſelf to be Aillain 
to a ſtranger, the TUrtit ſhall abate, without any averment of 
Frank-eftate ; fo2 the Law intends that the Tenant will not 
enthzawl Himſelf without cauſe. Wray to the ſame intent; 
but the Demandant may confeſs and avoid the Fine, as to ſay, 
That he who levyed the Fine was his Difſetſoz, upon whom 
he hath befoze entred &e. And if Tenant in F@-ſimple be im. 
pleaded, and he ſaith, he is Tenant fo2 life, the Remainder 
over to A. in Fee, and pꝛapeth in Aide of A. the Demandant 
ſhall not take averment, That the Tenant the day of the Crit 
bzought was ſeiled in Fee: Note, That in this Fine Joynt- 
tenancy was pleaded but fo2 parcel ; and it was holden by Wray 
and Southcote, That the whole Grit ſhould abate, as in a Wrtt 
againſt many, the miſnoſmer of the one ſhall abate the whole 
Writ againſt all the Defendants: and ſo where the Deman- 
dant enters into parcel of the Land in demand, if the Land in 
demand be one entire thing, it ſhall abate the CUrit in all. In 

this Caſe the Demandant ought to have in his TUrit a Fozpꝛiſe 
of the Land parcel of the Land in demand, whereof the Joynt- 
tenancy by Fine is pleaded ; fo2 this dilmembꝛing of the Pan. 
no2, and deſtruction of the Land whereof the Joynt⸗tenancy is 
pleaded, is peravail and beneath the Gift whereof the Formedon 
ts conceived; and therefoze in reſpecof the Title of the De- 
mandant it remains in right parcel of the Bannoz, aud there- 
foze it ought to be demanded accozdingly with a Fozpaiſe : But 
if A. gives to B. a Bannoz, except 13 Acres in Tail, there if 
after upon any Diſcontinuance the Iſſue in Tail is to have a 
Formedon, in lich Caſe there needs nat any Fozpaiſe:z foꝛ the 
ſafſd 10 Acres were never ſevered from the Manno upon the 
Gift. But ik Land in demand be ſeveral, as 20 Acces but two, 
this Fo2pziſe is not good, Ve. temps E. 1, Fitz. Br. 9866. Precipe 


unam bovat terræ ; except a Selian, and the cUrit was abate; 
Fan ought to be certain; but a Sellan is o parcel 
Land u in as ta the © in ſome places it is an 


Acre, in kame moze, and in Joie. les. another paint was, 
That becauſe that the Tenant hath admitted r — 


2.06. Lord Cromwel & T ownfend's. Caſe. 


auerment, {7 Sole Tenant, as the Writ ſuppofeth ; if the 
Court notwithſtanding the admittance of the Tenant ought 
without Exception of the party ex Officio abate the tit: And 
Wray conceived, that it might, foz it is a poſitive Lam: As if 
a {Wloman bzing an appeal of Murder upon the death of her 
Bꝛother, and the Dekendant doth admit it without Challenge 
o Exception; yet the Court ſhall abate the Appeal, 10 E. 4, 7. 
Aud Ve. the paincipal Caſe there, Non ideo puniatur Bonus: 
And if an Action be bzought againſt an Hoſtler upon the common 
Cuſtom of the Realm, and in the Nrit he is not named ( Com- 
mon Þoſtler ) and the Defendant doth accept of ſuch a Writ 


without any Exceptton unto it; yet the Court ſhall abate the 
Writ ex Officio, Ve. 38 H. 6. 30. 


32 9. Mich, 21 Eliz. in Banco Regis. 


Nee this Caſe: A. makes a Feoffment in Fee to B. andbinds 
himſelf only to warranty, without moꝛe: B. is impleaded, 
and voucheth A. who enters into the Marranty, and looſeth, (o 
as Judgment is given againſt B. and alſo to recover in value 
againſt A. who befoze Execution dyeth: Jt was the opinion of 
— rk That B. ſhould have Execution in value again the 

cir of A. | 


330. Mich. 2t Elia. in Communt Banco. 


ſeiſed of Lands in the right of his Wife fo2 the Term of 
the life af the Uife, made a Feoffment in Fee to the uſe 
of his laid Wife to2 her lite: In that Taſe the CUife is remitted, 
and it is not like Townſends Caſe, Plo. Com. 111. fo2 in that 
Cale the entry of the CUife was not congeable, fo2 the was Te- 
nant in Tail, which Eftate was diſcontinued by the Feoffiment 
of. her Pusband 2 Periam Juſtice citedSidenhams Caſe. Baron 
leiſed in the right of his (Uife fo2 the term of the life of the Wife. 
They both, ſurrendzed, and took back the Land to them anda 
third perſon ; And it was holden that the Wife was not pꝛe⸗ 

— — remitted; dut after the death of her Husband the migbt 

agree. 


33 r. Mich. 21 Elix. in Communi Banco. 


A t C. 3 Biothers: A. hath Iſſue and dyeth, the middle 
FBꝛiather Purchaſeth Land, and deviſeth the ſame to his 
Don in Tail, and if he dye without 'Jfſue, that the Land ſhall 
remain to theKing, aud Lineage of the Father, fl. of the mid, 
dle Brother, and if the Son of the eldeſt Son, oz the voungel 
Bother ſhould have the Land, was the Queſtion; and it was 
the opinion of the L oꝛd Dyer, That the Son ok the etveſt Bꝛo⸗ 
ther have it. Mich. 


—  _— - — e — ' — 
ate & (boper , Caſe. 
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332. Mich. 2.1 Eliz;, Communi Banco. 


Leaſe fo2 like was made. ta B. the Remainder to C. and D. 

in Tail; it was holden that in this Cale C. and D. cannot 
diſagree to that Remainder without matter of Recozd, fo2 they 
are! CTenauts in Common; but if the Remninder hayben li- 


take the whole Land. 1. 
det 35 Blow in BundoRegis,/ 
33 3+ W aite & Cooper's Caſe. 


1? Ejectione Firmæ between Waite and Cooper: Jt was found 
by Aerdia, That Cranmer; late Arch · Biſhop of Cant. was 
ſeized ot the Mannoꝛ and Bozough of Southwark in the right of 
his „ and that the Pꝛioz ot Morton was ſeited of 
the Houle in which the Ejectment is ſuppoſ and held the ſame 
of the (ain Arch⸗ Bishop as at his ſain. Manno; and Bozough ; 
after which, 30 H. 8. the ſaid Arch · Biſhop gave to the King the 
ſaid Manna and Bozough, with Confirmation of the Dean and 
Chapter; and that the (ame year the ſaſd Pꝛioꝛ ſurrendꝛed, by 
which the ſaid King was ſeiled as well of the laid Mannoz and 
Boꝛougb, as ek the ſald Þoule, and afterwards! the King by 
His Letters Patents gave the (aid Houſe, and other Lands in 
Middleſex and Eſſex to Curſon and Pope in Fee; tenend' in Libe- 
ro Burgagio per fidelitatem tantum, & non in Capite, pro omnibus 
ſeryicijs & demandis; And atterwards King Ed. 6. gave the ſaid 
Mannoꝛ and Bozough to the Mayor ond Commonalty of London; 


Curſon and Pope convey the ſaid Houſe to Welſh in Fe, who 


dyed without Peir: All the Queſtion was, TUhat Tenure is 
here reſerved upon the Wows and Gzant made by King Hen. 8. 
to Curſon and Pope: Jt was (aid, It could not be a Tenure in 
Burgage, becauſe here is not any Rent reſerved ; which ſ& by 
Littleton 162, 163, 164: And the Lozd Anderſon, at the firſt very 
ſtrongly inſiſted upon that: Another matter was, becauſe here 
is reſerved fo2 all the Lands and Tenements but one Tenure ; 
ſ\o that if the Court ſhould adjudge the Tenure reſerved to be 
Burgage, then Lands at the Common Law out of Bozoughs 


ſhould be holden in Burgage : Allo a Tenure in Burgage cait- 
not be created without theſe woꝛds, ut de Burgagio: And tv 
that purpoſe Shate Juſtice agreed. Ve. Br. Tenures 94. 


Mic Is 


wiſe; foz, then by the diſagreement of the one, the other hall 


—— —-— 
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Fullers Caſe. Goore & VWinkfeld, Caſe, 


4 229, 


Mich. 29 Elix. in Banco Regis. 
334, Fuller's Caſe. 


Ote, It is holden hy the whole Court in Fullers Caſe, Chat 
it one give 300 J. to another to have an Annuity of 30 1. 
allured to him foz 100 Pears, if he, his Wife and 4 of hig 
Childzen ſo long thall live, That that is not within the Sen 
tute of Uſury : So if there had not been any Condition; but 
care is to be taken that there be no Communication of bozrotv- 
ing of any Pony betoze. 


Trin. 30 Eliz. in Banco Regis. 
335 Goore de Winkfield's Cale... 


1 4 
- {x 


Ebt upon an Obligation by Goore againſt Winkfield; the 

Obligation wiſs wrftten in this Foꝛm: Knowall by theſt 
Preſents, That IH. Winl field am bound to William Goore in the 
Sum of e*c. For the payment of which Sum, I give full Power 
and Authority ro the ſaid Goorc, to keep the ſaid Sum upon the 
Profits of the Bayliwick of Swinftall from year to year, until 
the ſame be paid 3 To which the Defendant pleaded, That the 
Plaintiff had levyed parcel of the ſaid Sum 8c. and did not 
ſhew how much, and therefoze the pleading was holden not 
good, And it was cleariy agreed by the whole Court, That 
the Plaintiff was at Liberty, either to b2ztng his Aaton updr 
= = Obligation, o2 to levy the Debt accoꝛding to the Clauſe 
afozeſaty. e ' 


Paſch. 26 Elix. in Banco Regis. 
336. Powley & Ster s Caſe. 


Doe? bought Debt againſt Sier Erecutoz of the Mill of 
one A. The Detendant demanded Judgment of the CUrit ; 
Foz he ſaid, That one B. was Executo2 of the fatd A. and that 
the ſatd B. conſtituted the ſald Defendant his Erecuto2, fs as the 
Uirtt ought to have ben bz2ought againſt the Defendant as Ex⸗ 
ecuto2 of an Executoz, and not as immediate Executo? of the 
ſaid A. The Plaintiff replyed, That the ſaid B. befoze any 1P20- 
bate of the Mill, oz any Adminiſtratton , dyed, and ſo matn- 
tained his Writ, upon which the Defendant demurred. Wray 
was fo2 the Writ ;to2 although here be not any P2obate x. 
ant 


— — ͤäñ— — — 2 


— 
- = - 4 - en”. = - ew ' Sd — 
24 * * * 
, 4 4 | 21. N 
- , 1 by 
+ 


Mili of A. oz any ather'Admninifration 5 pet when B. makes 


his Will, and the Defendand his Etetutoz, it is an acteptation 
in Law of the Adminiſtration and Execution of the fivik Win, 
Gawdy & Ayliff Juſtfces, That the Wit was not good. Ve. 23 
Eliz. Dyer 377. 62 on 
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1 was Dut-lawed in Debt, where a Superſedeas upon 


Recoꝛd was delivered to the Sheriff befoze the award of the 


Exigent. Jt was holden, that the partie ſhould avoid the 
ſame by plea ; Then it was moved, I the plea ſhould be pleaded 
by Attozney, 02.in Per ſuon. To which it was ſaid by the Juſti- 
ces, That where matter in Tack is pfeaven, in avoiding of an 
Out ⸗lawꝛie, he ought to plead it in perſon; but matter of Re- 


toꝛd, by Attomnev, And ſa Ford Pregnotorie ſaſd, it migagtgd 


= 
* 


be 8308 Ta 2193123 $03 63 n 21 e e e 
338. Mich. 18 Elix, in Banco Regis. 


JOte, It was agreed fo2 Law in the Kings- Bench; Jf Leſſee 
LI foz-pears grant all his Eſtate and Intereſt to A. rendaing 
Rent bp Indenture, and faz default ot payment axe entrie. 
And the Ozanto2 demandeth the Rent, and A. demands an acquit⸗ 
tance, but the Lefſee foꝛ years refuſeth in ſuch Cale Ar may 
refuſe to pay ſuch Rent, $02 the Rent is ta be patd in this nature 
without an Acquittance; but contrary; if Leſſee: fo2. years hav 
Leaſed parcell of his Eſtate, rendzing Rent with CTlauſe of 
re-entrie, &. U. 301 IN n nen 


in the Caſe of Sir Thomas Chamberhaine; 7 Eliz. ann ſo it dught 


339. Mich. 18 Eliz. in Banco Regis. 1 


6 be King ſeized ot a Mannoꝛ, ta which an Advowſon is ap- 
1 pendant, a Stranger pꝛeſented, ann his Clerke in by 6 
Months; Jt was holden, that in ſuch Cale che Oꝛantee may 
pꝛeſent; Fo2 the Apvowſon was always appendaut, and the In. 
heritauce thereof paſſed tothe Ozantee; ko it was nat made vi 
appenvant hy the ulurpation, as in tht Cale of 2 
ſon; -fo2 the King cannot be put out of poſſe ſſiuu. But the Pat⸗ 
tentee ſhall. not haue Quare Impedit nt the firit diſtut baucr, 
foz that pzeſentment did not pals tu him, being a ching Aion 
without mention thereof in his grant. And if ehe Nattentg 
wings a Quare Impedir of a ſecond. auotbalite, he tha make His 
welentniene by the peelemment it tho King, Mir viking en 


„ 


—— 


The Lord Amate), Caſe. 


tion of the uſurpation : Pet if a Biſhop p2eſent foz Lopps in ct 
Caſe of a Common Pexlon, he ought to make — 1 of =: 
fo2 that is a Title to the Patron. | 


340. Trin. 28 Eliz. in Banco Regis adjudged. 


Dte, Jn the Caſe of one Manning. Jt was apjudg 
That where an Jnifairt Executoz told the Goods off by 


3 
f 
Teſtator, fo2 aleſſer pꝛice then they were wozth ; and — 


an Action of Detinue againſt the Uendee, upon 
__ in retardatione executionis Teſtament ; That t he = 


Sale was good, and ſhould bind the Executoz notwithſtanding 
his nonage. f | ' 3 


28 Elia in the Chancery. 
341. The. Lord Awdleys Caſe. 


T pe Low Awdley, #2 H. 7. enfeoffed Hoddy and others of 
e certain Lands in the County of Somerſet; any afterwarys 
by Indenture reciting the ſatd Feoffment, and the date ol it; 
And alla that it was to the intent, That his Feoffees ſhould 
perfozm his CUill as followeth in effec, viz. My Will is, That 
my ſaid Feoffees ſhall ſand ſeized to the uſe, That the ſaid Hoddy 
ſhall receive of the pzofits of the Lands 100 1. which he 
ſent tothe ſaid Lozy Awdley ; and alto ſfatid ſetzed to pay all 
Debts upon Bills ſigned with his hand; and atter the Deb 
paid, That the ſai Feoffes ſhall make Eſtate of the 
Lands unto him. the lad Lozd Awdley and Jone his Wife, 
and to the Heirs of their 'twa Bodies, with divers Remain- 
vers over. The ſald Lod had Jſſue by the ſat Jone, and 
alſo had Aue by a fozmer Wife a Daughter, The Feoffs never 
made any Eſtate to the ſaid Lozd and his Wife 3 And by the 
Dpinfon of divers Juſtices and Sages of the Laws, That upon 
that matter, no uſe was changed; Foz it ts not any laff Will, 
but an intent, And That the Feoffes ſhall be ſeized 
to the uſe of the Feoffo2 and his Heirs, becauſe that noconfipera- 
tion was, by which they ſhould be ſetzed to their omn uſes; yet 
the ſame cannot make an Uſe unto the ſald Loꝛd and his Wife in 
Tayle without containing an Eſtate 3 Fo2 the Wife is aStran- 
ger to the Land: And alſo it cannot be aCUell ; foz the Eſtate 
mentioned in the ſaid witing, ought to have been made to the laid 
Low and his Wife, who cannot take the ſame by his tl. 
This matter depended in the Chancery: And the advice of the 
[Juſtices wy ere required, they delivered their Opinions, 
That by the ati, no uſe was changed, naz any Eſtate 
veſted-in the ſaid Loꝛd and his Wife. And a Decree was there 
made accozdingly, until pꝛot be made, that (ch mm date ace 
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The Lord A wdleys Caſe. 


342. Mich. 26 Elz. in Banco Regis. 


T vis Caſe was in the Kings-Bench. Jn Debt: It was found 
by Special Uerdict, That the Teſtator, heing poſſeſſed of 
divers goods iu London where he dyed: And allo at the time of 
his Death, the Queen being indebted unto him in the ſum of 
4 L 10s the then refiving at Whitehall; The Arch-Biſhop as 
Metropolitan, granted Licenſe of Adminiſtration to the Queen, 
And the Biſhop of London afterwards, granted Licenſe of 
Adminiſtration to J. S. Che Court ſent to the Civilians, to ap- 
pear in Court, and to deliver their Opinions in this Cale. And 
thereupon, Lloyd DOocto2 of Law, ared and argued to this 
effec, viz. That in ancient times in Caſes, the ſeveral 
Oꝛdinartes committed ſeveral Adminiſtrations fo2 the Gwds in 
their Dioceſs reſpec.ve : In which Cale, the miſchief was very 
great, fo2 the Credito2 was dztven to being ſeveral Actions of the 
miniſtratozs of the ſeveral Oꝛdinaries: Ve. H. 7. 13 R. 2. 
Adminiſtrators 21. But afterwards upon a Decree, upon a 
Compoſition in ſuch Caſes, the Metropolitan committed the 
(tration 5 Oe further argued, That Debts cannot be 
| none 1 = they cannot be ſaid within 02 without 
any Countyo2 Dioceſs, and are things tranſitozy; and therefoze 
called æs alienum: And he ſaſd, That the Adminiſtration granted 
by the Arch-Biſhop was void, fo2 as Arch-Biſhop he had not to 
intermeddle within the Otoceſs of another, but as Legatas Papz : 
And in the time of Hen. 2. Becker Arch-Biſhop of Canterbury 
was ſtiled Legatas Natas, but now, That power Legantine is 


determined, and therefoze the authority to commit Licences of „ , , ede. 


Jantnitration in another Dioceſs, but in Caſe of Bona Nota 
bilia is determined; and he ſaid, That by the Civ! Law, Jf a 
Man deviſeth all his goods in ſuch a County, by that, Debts 
do not paſs ; and yet by eſpecial woꝛds a Man may deviſe his 
Debts. Awbrey Docto2 argued to the contrary ; and he con- 
feſſed, That in ancient times every Oꝛdinaty in luch Caſes com- 
mitted Licences of Adwinitration ; But he denyed that the 
Pꝛerogative which is now pꝛactiſed in ſuch Caſes hy the Metro- 
politan was given upon any Compoſition, but that it began by 
Pꝛeſcription: It a Yan in his Journey dyed in another Diocels, 
notwithſtanding that he he had out with him buthts.neceflary and 
odinary Apparel, in ſuch Cale the Metropolitan committed the 
Admintfration 2: and he ſaid, That as he conceived Oebts are 
bona Notabilia, & ſecundum fictionem Legis they are Local; 
and he laid, to make bona Notabilia it is fufficient, if the In- 
teſtate have 31. in one Dioceſs, and 21. in another Oiocels 2 

But he laid, That poſito, that bona Notabilia axe not in the 
Cale, Pet the Adminiſtration granced by the Betropolitan is 
nat void untill it be redokedz Fo tb 0 that ente, 


<1] he. Bd Awiieys Caſe. 


tan on the right of his Biſhopzick, hath not to intermeddle in 
anothers Dioceſs: Pet in this Cale, becauſe the Arch-Biſhop 
o Canterbury is a Patriarch: Foz in Chziſtendom there are 
4 great Patriarchs, and $leſſer Patriarchs, whereof the grch. 
Biſhep of Canterbury is one, and by reaſon thereof, he hath 
general © Jurtsdiction thzough all England, Ireland, & c. But 
now by the Statute, his authozity is reſtrained. Foz he can. 
zot cite any other out ol other Diocels by any Pꝛoceſs: But 
notwithſtanding; he may da many great As by himſelf, 02 his 
Chancello2 in every Dioceſs : and he argued very much upon 
the prerogative of the Arch · Biſhop of Canterbury. The Juſtt- 
ces did not then deliver any oponton in this Cale. Quære, 
Tf Letters ot Adminiſtration cf the Goods of a Common Per: 
(01 be committed to tze Queen, if goon. The Caſe was ay. 
journed. Ve: Cooke 5. part. Ucre & Jeffreys Caſe, and Cooke 
3 part. in Sir John Needhams Caſe fog the Reſolution of this 
Cale. 4 


| | : Fs 
343. Paſch. 15 Elix. in Communi Banco. 


Man made a Leaſe.foz Life, and afterwards, made a 
Leaſe to another fo) years. The Ordinary committed 
Licences of Adminiſtration to A. the Tenant fo2 Life, and A. 
joyned in the purchaſe of the Feſimple of the Land demiſed. 
It was holden by the Juffices, That the Fe was executed fo2 
a mopetie; fo2 the Remainder toz pears was not any impedi⸗ 
meut unto the Execution thereof : Manwood concetyed, 
the Term was not extina> ; Fo2 it is not pꝛoperly a Term, but 
as an Jntereſt of a Term, which cannot be ſurrendzꝛed. Moun- 
ſon, he hath the Term in auter Droit, 'viz. as Adminiftratoz, 
thereto2e it cannot be erting, - Dyer, It an Exccuto2 hath a 
Term, and purchaſeth the Fee-ſimple, the Term is determined. 
A Woman, Tenant fo2 pears, taketh a Pusband,+ who purcha⸗ 
leth the Fee, the Term there is erxting, Manwood, true there, 
foꝛ the Pugband doth an Ac which deſtroneth the Term, viz. 
the purchaſe; But if a CAoman, being a Termoz, marrieth 
with him in the Reverfion,” the Term continueth; fo2 here is 
no Act of the Husband, but the Act of the Law. Dyer was of 
opinion,” That the Tenant: fo2 Life; and the Adminiftrato?, 
ſhould be-Tenants in Common of the Fee. The Cale was ad- 
JOUrned. : .. 


344. Mich. 20 Elix. in Communi Banco. 


Te Caſe was, The Þugband is letz ed in the right of his 
CUife, of certain cuſtomary Lands in Fee. He and his 
Mike by Licence of the Loꝛd males a Leaſe fo2 years by Jnden- 
ture rendzing Rent ; have ue 2 Daughters, the Þitsbany by. 
. eth, 


The Lord Awdleys Cale,” 
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eth, the Wife takes another Husband, and they have Jſſue a 
Son and a Daughter, the Pugband'and Tite die, The Son 
is admitted to the Keverſion, and dyes without Jſſue : And by 
Manwood, The ſaid Reverſion ſhall diſcend to all the Daugh- 
ters, notwithſtanding the half bloud ; Foz the Eſtate fo2 years 
which is by Indenture, by Licence of the Loꝛd, is a Demiſe 02 
Leale accoꝛding to the o2der ol the Common-Law, and accqþ- 
ding to the nature of the Demile, thepoſſefſion ſhalt be adjudged, 
which poſſeſſion cannot be laid the pofſeſſfon of the Copy- holder. 
fo2 his poſſeſſion is Cuſtomary, and the others is contrary ; and 
therefoze the poſſeſſiomof the one, ſhall not be the poſſeſſion ok 
the other; and ſo no F6ſſethto Fratris in this Taſe, But if there 
had been a Guardtan by the Custom; oz this Leaſe had been 
made by ſurrender, then the Siſter of the half bloud ſhould not 
inherit; And by Meade, The Cale of the Guardian hath been 
ſo adjudged ; Mounſon to the fame intent. And it a Copp . hold 
deſcend to the Son, he is not a Copp⸗holder befoze admittance; 
but he map take the p2ofits of the Lands, and puniſh a Crel⸗ 


paſſer. TH 
345. Mich, 15 Eliz, in Communt Banco. 


Tv! Caſe was, A Pan letzed of Lands in Fee deviſed, That 
his Wife ſhould take the p2ofrts'of his Lands, untill Mary 
his Daughter and Heir, ſhould come to the age of 16 years, any 
if the ſald Mary ſhall dye, That J. S. ſhould be his Peir. Man- 
wood the Daughter, after the hath attained the age ok 16 years, 
ſhall have the Land in Tayle; Foz Deviſes ought to be con- 
ſtrued accozding to the intent of the Deviſoz, as near as 
by any, be it collected, but no intent thall be taken againſt 
ail reaſon and certainty. It fs certain, That the Daugh⸗ 
ter ſhall not have Fee-ſimple, to2 the ſame ſhould have del⸗ 
tended to her, without -any Deviles- and theſe wozds (ik He 
dyed) cannot be intended a Condition; fo? it is certain that 
Ge ſhall dye: But ik the woꝛds had been, befo2e the Age of 16 
pears, That after her death, J. S. should be his Heir, in ſuck 
Cafe, it had been a Condition; And when it is ſac, That 
J. S. ſhould be his Heir, it hall be intended his Collateral Heir, 
do as the Eſtate Tayle remains in the Daughter. Mounſon & 
Harper contrary. And that ſhe ſhould have but-fo2 Life; And 
by Mounſon, If J. S. had been a Stranger to the Deviſee, the 
ſhould take nothing. And this Caſe was put by Bartiam, Ser⸗ 
jeant, a Man deviſed 100 1: to his youngeſt Daughter, 100-1. 
to his middle Daughter, and 100 1 to his eiveft Daughter; 
and that all theſe ſums ſhould be levyed out of the pꝛuſits of 
his Lands; and it was the better Opinion of the Court, that 
the youngeſt Daughter ſhould be firſt paid, and then the middle, 
and then the Eldeſt Daughter, and that was one Coniers =_ 

X IC. 


The Arch-Biſhopof Yorks Caſe. 
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Mich, 16 Elix. in Communi Banco. 


346. The Arch-Biſhop of Yorks Cale. 


4 the Toll of Cozn ſold in the Market of Rippon 3 and at- 
terwards, the ing granted to the Payoꝛ and Citizens of York 
to be diſcharged of Toll tough the whole Realm; and after: 
ward the fArch-Biſhop exchanged his Yanno! of Rippon with the 
King fo2 another Mannoꝛ z It was moves, If now the Cittizens 
of York ſhould be diſcharged of Toll, fo2 the grant to the Arch- 
Biſhop was eigne to the grant to the Cittizens of York, ſhould 
be diſcharged of Toll in Rippon: Dyer conceived, That they 
ſhould not be diſcharged 3 Foz the Ring had no Right, and when 
the King grants over the Yannoz of Rippon, The grantee ſhall 
have the Toll notwithſtanding the grant made to the Citizens, 
fo2 the grant made to them was void, as to diſcharge them of 
Toll at Rippon; Fo2 the grant to the Citizens ſhall not 
take effeq after the Exchange, foz the grant mas void ab 
initio: But if the grant of the King to the Arch-Biſhop had 
been but fo2 Life, Then the grant afterwards made to the Ci- 
tizens ſhould have taken effea after the Eſtate foꝛ Life determi⸗ 
ned: and the better Opinion of the Court was, That Toll 
ſhould be paid. OF | 


Mich. 29 Elix. in the Exchequer. 


346. The Biſhop of Londons Caſe. 


pe Cale was, The King Lom, Yeſie and Tenant, The 
Deanaltyts holden in chief, and the Tenancy by Service, 
The Meanalty Eſcheats by attainder, Now tf the Tenancy 
ſhall be holden in Chief z Manwood, Jt hath been holden, That 
no Tenure in Capite map be, if not by the making of the Ring 
and he ſaid, That if befoze the Dtatute of Weſt. 3. The Te- 
nant of the King han mads a Feoffment to hold of him, fo that 
now there is Lozd, Beſie,. and Tenant, and afterwards the 
Meanalty comes to the King by attainder, and if by the ſaid 
eanalty tothe Crown, The Seigniozy paramount be extine, 
n the Tenancy is not holden in chief; But if the Peanalty 
be 20wnedin the Seigniozie, it is otherwiſe: Some held, Chat 
there was a difference, whers the Peanalty comes to the Seig⸗ 
niozie ; and where the Seigniozie comes to the Peanalty.Quzre- 


dit 0 Triv. 


Burgeſſe & Foſter's Gale. 


Trin. 26 Eliz. in Banco Regis. 
347. Burgeſſe & Foſters Caſe. 


IN Ejectione Firme the Caſe mag, That the Dean and Chap 
1 ter of Ely were ſeiſed at the Mannoꝛ of Sutton, here 
the place. &c. is parcel demiſed aid_demiſable by Copy accoz- 
ding to the Cuſtom :: And that the and Dean and Chapter by 
their Deed granted the Stewardſhip of the ſaiv Mannoꝛ to one 
Adams, to execute the ſaid Office per ſe vel legitimum ſuum de- 
putat eis aeceptabilem: After which the ſaid Adams made a Letter 
of Deputation to one Mariot ad Capiend' unam ſurſam reddi- 
tionem of one John Whetteſley and Ann his CAlife, & examinand 
Ann' predict. ea intentione, That the ſaid John add Ann ſhould 
take back an Eſtate thereof {02 their Lives, the Remainder to 
one John Buck in Fe. (Note the ſurrender ought to be de 
duobus Meſſuagijs.) Mariot to 2 ſeveral Surrenders of the 
ſaid Husband and Wife of the ſaid 2 Peſſuages, and tok an 
Eftate fo2 their Lives, the Remainder over ta the ſain John 
Buck in Fee, upon Condition to paycertain Monies &c. It was 
moved, That the Surrender is void, and without (Marrant; 
fo2 the Warrant was ad Capiend uuam ſurſam redditionem, 
and here are 2 ſeveral Surrenders, and ſs the Marrant is not 
ſued, and then the Surrender is void, Another matter was, 
= the Remafnder ian — by * wozds of — . 
ter Deputation ſhouꝛd 5 An without N t n, 
and now in the Execution ot it is Conditional, ſo as the Con- 
ditional Eſtate is not warranted by the Deputation. But the 
Coutt was clear of Opinion to the contrarp in both the points, 
That the pꝛocædings here are ſufficient, and well warranted by 
the Deputation. Another matter was Dbjected, becauſe the 
Surrender and Re-grant: is entred into the Roll of a Court 
dated to be holden 2 Maij, and the Letter of Deputation bears 
date the 3 of June after ; but as to that the Court was clear, 
That. the Bifſentrie of the Date of the Court ſhould not p2e- 
judice the party; fo2 that Gntry is not any matter of Recozdz 
only an Eſcraal; and if the parties had been at Iſſue upon 
the time of the Surrender made, oz of the Court holden, the 
ſame ſhould not be tryed by the Rolls of the Pannoꝛ, but by the 
Country: And the party ſhall give in Evidence to the truth of 
the Matter, and ſhall not be bound by the Rolls ; and accozding 
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to this Reſolution Judgment was given. 


Long & Hemming's Cale, 


Trin. 31 Eliz.m Communi Banco. 


348. Long & Hemmings Cale. 


Alles Long bought a Quare Impedit agatnſt the Bithap gf 
A l &. Hemmings and Hadnell, Hemmings p 
That one Tho. Long ſeſſed of the Hannoꝛ of F. to which the 
Advowfon' was appendant, by his Dev granted the Advowlon 
unto him 17 Elz. The Intumbent pieaded the ſamePlea; to 
which the | ed Replicando ſald, That befoze the (aid Gant 
viz. 6 Elrz: The'ſatd Tho. Long granted to him the fats Mannoꝛ 
&e. und upon Iſſue joyurd, the Jury found this ſpetial matter, 
That the ald Feoffmert was by word, and Livery and Seiſin 
was made; and alter wards the laid Tho. Long granted the ſaſh 
Advowſon to the Dekendant; and-afterwards Attoꝛnment was 
had; and i without Attoꝛnment the Advowſon palled with the 
Manno; was the Queſtion, © Shuttleworth argued, That the ad 
vowſon paſſed as appendant to the Dememnes; koz an Advow⸗ 
ſon ſhall be mo2e properly appendant ta the Oemeſnes than ta 
the Services3 fo2 the Sorvices map be determined many ways, 
ſo cannot the Demeſnes ; koꝛ if the Services be determinen 
by -Elcheat&0:'yet the Au uo wlon remains appendant to the De; 
meines; and an Ad n may be appendant to an Acre partei 
er the Mannz, but nat to the Dervttes4 and fo an Adudtulon 
may well pals without Ded: as upon a F soſfnient ot a Ban- 
noꝛ the ſervices paſs without Deed. And if a Man ſeiſed of a 
Mannoz with an Wvowſon appendant makes a Feoffment of 
one Acre parcel thereof with the Apvowſon, the Advow lan 18 
appendant to that Acre, 33 H. 6. 5. although it be not by Dad. 
Ve. cont” Temps E. 1. Faits & Feoffments 115. 15 E. 3. 4. It 
ought to be by Ded. 43 E. 3. 24. Walmſley argued to the con- 
'» ttrary.' The Uerdict is, That Tho. Long give not the Banno2 
but the'Capital-Peſſuage of F. and all other Lands ann Tene- 
ments of the ſame, which wozds (ok the lame) have Relation 
to the Meſſuage; and'therefoze neither the Mannoꝛ ot F. no? 
the Advowſon pals : and admit that all the Demt ines pals, 
vet the Adyowlon cannot pals as appet dant,  fo2 that uᷓοοlon 
ſhall paſs ag appendant to the whole Mannoꝛ, and nat to ſuch, 
02 ſuch part of it: And by Littleton, 7. A. 27: Na Man holds 
of me 3 Acres by 12 d. and J grant the Services ſot᷑ the third 
Acre, the lame is void; ſo here, there is no advowlon appen- 
dant to the Demeſnes and he ſald, hat in this Cale the ad⸗ 
vowſon is appendant to the Services; and although Services 
are Jnheritances incoꝛpoꝛeal; pet an abvowfon may be appen- 
vant to them, as one Office may be appendant to another Office, 
and one Advowſon to another Advowſon, 33 H. 8. Dyer. 48. A 
| man 
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Man ſetzed of a Pannoz, to which an Advowſon is appendant, 
enfeoffeth one by Oe, or one Acre parcel thereof, and alſo by 
the lame Deed, grants the Adbowſon, the Advowſon ſhall paſs 
as in groſs, fo they are ſeveral G2ants, although but one Deed. 
Another matter was, That Thomas Long enfeoffed, and here, 
the Jury have found, That Thomas Long gave in Taple, &c. 
And be conceived, That the Platntiffapon that Uerdic ſhould 
have Judgment; As in (Mat the Plaintiff alligns the Taft 
in cutting down of 20 Dal, and upon not gulity, It was 
found, that he cut down but 10, The Plaintiff ſhall have Judg 
ment upon that Uerdid.:: The Caſe was Adjourned. 


349. Trin. 1 9. Elix. in Banco Regis. 


Tobe Caſe was, Leſſee fo Life of another, bargains and felis 
by Deed Jndented and Enrolled, and afterwards levies a 
Fine to the Conuſee, ſur Conuſans de droit come ceo, &. It 
was holden by the whole Court, that it was a fozfeiture. of His 
Eſtate ; Foz when the Bargaine being now Tenant fo2 the Life 
of another, accepts a' Fine of a Stranger ſur Conuſans de droit, 
&c. that he admit the Fee in him by matter of Recozd , other: 
wile ft is. of a Fine ſur Releaſe, Aud by Manwood, It Leſſee 
fo2 Life be Diſſeiſed, and levies a Fine tu the Dilletſoz, fir Co- 
nuſans de droit, &c. the Leffo2 ſhall re-enter. d Dyer ne- 
gavit, becauſe-that the Leila at the time of the Fine levied, had 
not any thing in the Reverſion, but only a Right: Manwood 
put this Caſe, Land is given to A. & B. and to the Peirs of B. 
they are difſeiſed by two, A. releaſeth to one of the Difſeiſors, 
© now they are Joyntenauts but fo2 a mopetie; and the Eſtate in 
the other moyetie is changed into an Eſtate'fo2 Life. 


Trin. 31 Elix. in Communi Banco. 


350. The Queen and Biſhop of Norwich's Caſe. 


* 


J2 a Quare Impedit, the Cale was, That the Title to pzeſent 

to the Church was devolved to the Queen by Lapps; The 
Patron himſelf pꝛeſented, and his Clarkegvas Jnduced, and 
afterwards depzived; Jt was the Opinion of the whole Court, 
That if the Depzivation was without any Covin : that the Ti 
tle of the Queen by Lapps was gone. this, 
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Aſhpool & Inhab.'de Everinghani's Caſ e. 
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Tris. 29 Elix. in Communi Banco. 
341. Aſbpool & Inhabitants of Everinghams Caſe. 


[7 the Action upon the Statute of Wincheſter of Pup and Cty: 
by Aſhpool againſt the Inhabitants of the Pundzed of Eve- 
ringham ; Jt was argued by Ser jeant Sbutleworth fox the hun 
dꝛed, and he inſiſted upon this, that the Robbery foz which the 
Suit was bought, was committed in the Night 3 And Ve. 
Stamford 33. & 38. If a Man be Robbed in the day, and the 
Thief eſcape, and be not taken, the Town oꝛ Hundzed ſhall an- 
ſwer fo2 it, as if he ſhould have ſaid, It the Robbery wag not 
done in the day, the Town oꝛ Pundzed ſhould not anſwer foy it: 
and by 11 H. 7. 5. The Lozd cannot diffretn in the Might 
Rent Arrear, fo2 the 1 — — to tender - Rent 
in the Might time; And, e are no erpels wojds 
in the Statute of Wincheſter, That uy and Cry ſhall be made 
by the party Robbed, yet in reaſon it is ta be pꝛeſumed, that the 
fame was intended by the Statute : Ve. That by theſe wozdg in 
the Statute it may be umplyed, viz: That no pain as yet þ 
been appointed fo2 their ealments and Lacheſſe, 
(Lachefſe) Jmpozts, That none augbt to be charged in 
Caſe, but ta hear there mas a default, and no default can be 
where there was not notice, and all. the courſe is, Huteſiam &c 
clamorem fecit, & notitiam inhabitantibus dedit ; and alſo this 
woꝛd (Concealment) amounts to as much,  fo2 none can be ſaid 
to conceal that whereof he had not notice: And Ve. Stamford 
35, 36. I the Felon eſcape, the Pundzed ſhall anſwer to the 
party Robbed, who hath made Huy and Cry: But, the whole 
Court was clear, That Þyp and Cry, oꝛ notice to the Inhabi⸗ 
tants was not requiſite by the Statute 3 Foz as it was ſaid 
by the Loꝛd Anderſon, it might be that the party Robbed was 
Bound, ſo as he could not give notice, oꝛ make Huy and Cry; 
02 it may be that he was killed hy the Thieves ; and b. 29 E. 3. 
11. Frech ſult is to be made from Town ta Town, and 
Country to Country, and that Freſh ſuit is to be made by the 
Inhabitants of athe Pundged, and not by the party Robbed , foz 
no mention is made of: (ich Frely ſuit ; And that will moze 
early appear, if we take to the Common Law the Sta- 
tute of Winceſter ; Fo2 beſme the ſaid Statute, the Law was, 
That every Town and City ſhould be guarded by the Inhabitants 
&c. ſo that, if any ſuſpected perſons did reſoꝛt to ſuch Town 82 
City, he ſhould be ſtayed untill the next Seſſions; in which 
275 be ſhould haue deliverance accoꝛding as he could acquit him - 
ſelf: And ik any Town o2 City fafled therein, and then a Rob- 


bery had been done, the County ſhould anſwer foz it; foz at thete 
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Neal s Caſe. 


own perill, they were bound to Guard the Country: But there 
was lome difference betwirt Robbertes committed fn the dap 
time, and Robberies dene in the Night, which ſee 3 E. 3. fo 
Corone 293, Where a Yan killed another in the day, and the 
Felou was not taken, but eſcaped in the Night, and the Town 
was amerced to2 the ſame, becauſe there, the Adventurers came 
in the day time, and the Felon was not taken. And as to that 
which is kound by the Gerdi, That the Kobbery was done poſt 
octaſum ſolis, & per lucem diurnam, The Opinian of all the Ji- 
ices, was, That with luch a Robbery the Þuntzed ſhould be 
Fo? that at ſuch time of the day, Travellers are cammoniy dam 
ing to their Lodgings/ - And afterwards Judgment was given 

fo2 the Plaintiff, | don 


| Paſch. 29 Eliz. in Banco Reg1s. 
342. Neals Cale. 


Na faiſe Impꝛiſonment by Neal againſt the Maro, Sher ffs. 
1 and Commonalty of the City ot Norwich; The Writ — 
directed to the Coꝛoners ot the aid City; and Exception was 
taken to the Tit, becaule ft was not directed ta the Sheriff ot 
the ſame City, but tothe Coꝛoners; But the Exception was 
diſallowed by the Court, foz the Sheriff was part of the Cozpo: 
ation: And alfo it hath been adjudged, -That a Sheriff cann 
ſummon himleif : The Wirtt was holden good. = 


343. 


Ohn Grendon bꝛought Treſpaſs fs2 bꝛeabing of his Cloſe 
againſt Thomas Albany: and upon the pleading, the Cale 
was: That Francis Bunney was ſeiſed, and 1-Maij ao Elz. by 
Deed Indented enkeoffed M. H. to the uſe of the ſaid Francis 
Bunne y fo2 the Term of his Life, the Remaindet to D. in Cayle 
the Kemainder to E. in Caple, the Remainder over to F. in Fee, 
In which Oced of Feoffiyent there was a Proviſd, Chat if it 
ſhould happen one P. P. to dye without Jſſue Male of bis Bo. 
by, that then it ſhould be lawful fz the (aid Francis. Bunney at 
all tuneg, during his Life, by his Deep Indented/to be ſealed 
and delivered in the pzeſence of thxe Credible CAttnenes, to 
alter, change, diminiſh, 02 fie any Ale oz Ales limited 2 


— 


the ſaid Deed, oꝛ any Ale o2 Uſes thereof to any pe tſon oz p 
ſonsz Am to limit afterthe-death of the ſay Franeis to begin 
After whteh the lald Francis Burmey 1 Aprilis 23 Ez by- his 
Deed Jadeiited, did renounce, relinquiſh, and lutrendet to 
fat M. H. D. E. & F. all fach libertie, power, and authozity of 
Revocativnz which he had * 7 death of the ald P. P. oy 
2 "=" 
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out Jſſue, &c. and further did remiſe, releaſe, and quit claim 
to them the ſaid Condition, Pꝛomiſe, Covenant and Agræment 

aloꝛe ſald, and all his ſaiv Power, Liberty and Authozity, and 
further granted to them and their Þeirs, that at all times then 
after, the ſaid Power, Liberty and Authozfty ſhould ceaſe, and 

to all intents and purpoſes ſhould be vold: After which P. P. 

dyed without Illue; 1 Maij 23 Eliz. After which 20 Maij 24 Eliz. 

the. ſaid Francis Bunney by Jndenture between him and the ſam 

Vote. That in D. Cealed and delivered as above fad, altered the fozmer 
thisCaſe, Fran. Aſes, and Covenanted and agred with the ſaid D. that from 
ng on ory thencefo2th,The ſain M. H. and his Peirs, ſhould be ſeized to the 
Life, enfeoffca le of the Plaintiff and his Heirs. It was argued by Altham, 
one 7, upon That by that Feoffment made by the ſaid Francis Bunney to the 
whom whe fen a laid F. the Liberty and Power afozeſatd was not erting oz loft, 
Forſeiture. fo the Liberty and Power was not then a thing in Eſſe, becauſe 
then P. P. was alive ; and alſo the Liberty is Collateral to the 
Land whereof the Feoffment is made. 39 H. 6. 43. The Son 
and Heir apparent diſſeiſeth his Father, and hereot enfeoffeth a 
Stranger, the Father dyeth, now againit his owa Livery the Son 
not enter; butif the Father dyeth, then the Son ſhall enter; 
which p2oveth, That that Livery is not ſo violent to deſlroy a 
future Right, but that afterwards it may be well revived a for- 
tiori, in our Caſe where the thing pꝛetended to be exting is 
maxciy Collateral: 34 E. 3. Fitz. Garr. 69. Jn Aſſize of Com- 
mon, The Releaſe of the Father with warranty of the Land, 
is no bar, becauſe it is ot another thing: 15 H. 7. 11. Ceſtuy 
que Ute declares by his (Will, That his Feoffes ſhall ſell his 
Lands, and dyeth, The Feoffees make a Feoffment to the ſame 
Uſe; yet they may ſell, ſo as againſt their Liberty, the Autho- 
ty to ſell remains to them: And he cited Brents Caſe. Dyer 340. 
Where a future Uſe is limited to his Mike that fall be, ſhall 
nat be pꝛevented by a Fine 02 Feoffment: And Ve. the Statute 
of Fraudulent Conveyances 27 Eliz.. Where a Conveyance is 
made with Clauſe of B evocation, It afterwards the party makes 
ſuch a Conveyance, bargain, ſell, o2 grant the ſaid Lands foz- 
Honey, 02 other good conſideration paid oꝛ given (the firft Con- 
vepance nat being revoked) That then fuch fozmer Convepance 
againſt the laſt purchaſo2s ſhall be void. Another matter was, 
admitting that the ſaid Power and Liberty be not erting by the 
ſaid Feoffment. I by the ſaid Indenture 82 Renunctation, Re- 
linquichment, Releaſe, &c. it be deſtroped : And he laid; That 
a thing in eſſe could not be Releaſed. Litt. 105. & 4 H. 7. 10. 
A Leaſe foz years to begin at a day to come, cannot be releaſed be- 
N it come in eſſe; 11 H. 6. 29. Br. Damages 138. In De⸗ 
ue, The Defendant would have confeſſed the Action ik the 
Plaintiff would have releaſed the Damages, and the Plaintiff 
would have ſo done, but could not befoze Judgment; fo2 befoze 
Judgment the Plaintiff had not Intereſt in the Damages, => 
| | ns * 
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Neal s Caſe. 


he; was intituled to them by the Judgment; ſo Lands in anci⸗ 
ent Oemelne are recovered, at the Common Law, and Execu⸗ 
tion had accozdingly, and afterwards the Lozd reverſeth the 
Judgment, the Tenant notwithſtanding that Releaſe, may en- 
ter; fo2 his Title which accrued to him by the Reverſal, was 
not in eſſe at the time of the Keleaſe: And it wag adjudged 23 
Eliz. That where Leſſee fa; years deviſed his Terme to his 
Mike, if ſhe ſhould (o long live, and if $2 dyed within the ſaid 
Terme, that then the refidue of his Terme ould go unto his 
Daughter, who then ſhould be unp2zeferred, and dyed, the 
Daughter releaſed to her Mother all her right in the ſaid Land, 
the Mother dyed within the Terme, That that Relcaſedtd not 
bind the Daughter; fo2 that at the timeof the Releaſe; ſhe had 
not any Title. Cooke contrary, And he ſaid, That by the 
Fcoffment, the laid Power and Title was erting, and he well 
ag:&d the Cale cited beto2e of 15 H. 7. Fo2 in ſuch Caſe, The 
Gender of the Feoffes, ſhall be in by the Deviſe, and not by 
the Feoffees 1 9 H. 7. 1. Che husband makes o Diſcontinuance 
of the Land of his Aike, and takes back an Eſtate to him and 
bis Wife, by which his Wife is remitted, they have Jſſue; the 
Wife dyeth, the PusbarPſhall not be Tenant by the Courteſie 
fo2 he hath extinguiſhed his future right by the Livery: 12 Aſſ. 
ultimo. A præcipe bzought againſt A. who tooſeth the Land by 
erronious Jndginent, and afterwards Execution is had, enters 
upon the demandant, and makes Feoffment, his Writ ot Erro2 
is gone, 38 E. 3. 16. In aScire Facias to erecute a Fine, the 
Plaintiff recovers, and makes a Feoffment in Fee, and after- 
wards the Tenant in the Scire Facias by Writ of Erroz, rever: 

ſeth the Judgment in the Scire Facias, Nom the Plaintiff in the 

Scire Facias fhall not have a new Scire Facias: 34 H. 6. 44. A Re. 

covery againſt B. by falſe Dath, and after Erecution had, B. en- 

ters, and makes a Feoffment to a Stranger, who enfeoffs him 

who recovers, it is a good bar in an Attaint: 27 H. 8. 29. The 

Feoffees to an Uſe are diſſeiſed, The Difſeiſo2 enfeoffeth Ceſtuy 

que Uſe, who.enfeoffs a Stranger; now by that Feoffment his 

right to the Aſe is extina : And as to the Releaſe, the fame 

is not pꝛoperly a Releaſe, but rather a Defeaſance to determine 

the power and authozity afozeſatd, as-if A. enfeoffeth B. with 
warranty, and afterwards B. Covenants with A. that the ſai 

Warranty ſhall be void, That Covenant ſhall enure, to defeat 
and determin the Warranty : And afterwards in the pꝛincipal 

Caſe, Judgment was given againſt the Plaintif- See moze 

of this Cale in Cooke 1. part. 


Trim. 


Owen & Morgahs Caſe. 


Ant. 26, & 99. 


Trin. 2 9 Elis in Banco Regis. 
344. Omen & Morgan's Caſe. 


Eorge Owen byought a Scire Facias againſt Morgan, to haue 
6 Execution of a Fine levyed 8 Elz. by which Fine, the 
Land was given to the Conuſee and his Heits, and the Conuſe 
rendꝛed the ſame to husband and Wife; ( Note, that the Hus. 
band wa the Conuſoz) the Reminder in Fee to the now ve: 
mandant (and Motte, That the Writ of Covenant was be: 
tween? the Conuſec Plaintiff, and the Pusband Defozceant, 
without mating of the Wife ) amd afterwards, the Pusband 
ſufferen a Common Recovery, without naming of the TWife 
The Hus band and (Wife dyes without Jfſue, and now Owen, to 
whom the Kemainder in Fre was limited by the Fine, bꝛought 
the Scire. Facias, in hat ot which, the Recovery was pleaded: 
I was atrgued by Ser eant Shutleworth, That the Recover 
hav agaftift the Pusband only, was a good bar, and ſhould bind 
the Remalnder, and he aid, That the Wife ought not to be 
numed thy oz party ti the Recovery, t; nothing accrued to her 
by the Fine, becauſe che was not party to the Crit of Cove- 
nant, noꝛ party to the Conuſance, and none can take by the ren- 
der, who was not party to the Urit ok Covenant, and to the 
Conulance. Ve. 30 H. 8. Fines 108. Mone can take the firſt 
Eſtate by the Fine, but thoſe who are named in the -(Uirit of 
Covenant, &c. but every Stranger may take by Remainder. 
Ve. 3 E. 3. Br. Fines 114. 6 E. 3. Fines 117. 7 E. 3. Scire Fa- 
cias 136. it ig faid by Horton, It ſuch a Fine is actepted it is 
good. The Caſe was Adjournedz. 


E 


A ſelzed of a Hanno, to which two parts of the Advowſoti 
were appendant, pꝛelents, and afterwards altens the Ban- 
noꝛ with the appurtenances, The altener pꝛelents, and purchaſeth 
the zd. part ok the Advotofon, and preſents again one A. who 
was Chaplaln to the Duke of Rutland, and had a Dilpenſation 
from the Pope x Elin befoze the Statute was repealed, and 
was inſfftuted and tidtic>ed, and afterwarys accepted of a plu 
rality, viz. another Beriefice-and dyed 11 Eliz. The Queen p2r- 


ſented foꝛ Lapps, and her Clerk was inſtituted and indutted, he 


ſaid Lozd of the Manno dyed 1 inter alia, and that Man⸗ 
no2 was allotted to the Mike of 1. fo2 her part; and he bꝛought 
a Quare Impedit, Jt was moved, if D. would not joyn in the 
Quare Impedit with him who had the 3d. part, and by Walmeſe y 
he is not to joyne in it. 22 E. 4. by Brian, If an Adbowſon dil- 
cends 
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Preſident of Corpus Chriſti Colledge Caſe. 


cends to.4 Coperceners, and they male partition ;to-pzeſent 
turns, and the 3d. dath peeſent when — fo? ther 
time the meſentment is gone, but mben ft comes to bis turn 
Again be ſhall meſent; which p2oves that they are as ſeveral 
— 1 ; and therefv2e ought nat to joyne, 8c. It mas Ad- 
Journey. *' - CY 189 Mn 203 11 Th 


Temps Royn Elia. in Banco Regis ö 
346. Preſident of Corpus Chrift; Colledge Caſe. 


Ote : It was holden by Chomley Ser jeant, Plowden, and 
many others, in the Caſe of the Pꝛeũdent of Corpus 
Chriſti Colledge in Oxford, That if. the ſaid. Mater o Pꝛeũ⸗ 
dent of any ſuch Colledge by his Cdill, deviſeth any Land to his 
Colledge and dyethz ſuch Deviſe - is dold: Fa at the time 
when the Deviſe ſhould take effec, the Colledge is without 
Þead, and ſa not capable of ſuch Deviſe; fo2 it was then an 
imperfeg& body; and ſo it was holden by the Juſtices upon good 
advics taken thereof, 17 ahr 7. 


347: Temps Royn Eliz. in Banco Regis. 


Ma Warrantia Chartz, the Defennant ſaid, That the'Plain- 

tik had not any thing in parcell of the Land the day ot the 
Urit b20ought : It in a Precipe qubd reddat the Tenant alfens; 
and afterwards vouches, the Uouchee is not bound to enter into 
the Marranty: But here in this Caſe it may be, Chat at 
time that the Plaintiff requeſted the Defendant to: warrant, 
was Tenant of the Land, in which Caſe the warranty is attach- 
ed, and then if ever the Land be recovered ſt him, he ſhall 
have this Writz and of this Opinion was Brown Juftice, Fo? 
the Land which the Detendant had at the time of the requeſf, is 
bound by the requeſt, but if he alieneth after the requeſt; he ſhall 
not have the warranty, welt 7) ti 


Mich. 9 Elia. in Banco Regis. 


Ts 


Man ſetzed of a Bannoz, in which there are divers Copy. 
A holds; andthe Cuſtom there is, Chatut any holder 
leaſeth his Land above the term of one year, that he ſhall faꝛteit 
his Topp-hold: A committen ſuch a foxkeiture, and 
after the Lozd lealen the Wannoz fox years, and the Leſſee 
entred fo2 thefozfeiture 3 and Weſton ſaid, That bis Entry was 
not Lawful ; ko; although, that the Þetr may enter fax a 
tion bzoken in the time of his Aunteſtoꝛ, becauſe he is pid in 
bloud: pet the Leflee oz Feoffee cannot do ſo, to he is aStran- 
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ger; lach a one of whom an Eſtranger ſhall not tale advantage. 
Dyer: I this fozfeituce be pꝛeſet bed by Homage, and enroiled 
inthe Court Rolis, the Leſſee may well afterwards enter; Fox: 
bythe foxfeiture the Copy hold Eſtate is void and determined, 
ad il a Leaſe fo2 years ue made, rending Rent upon Condition 
to ceaſe, if the Kent be not paid, here p2eſently, by the not 
payment, the Intereſt of the Term is determined, and of that 
the Oꝛantee of the Reverfion ſhall have advantage. 


349. Mich, 10 Elis. in Communi Banco. 


A? Action upon the Caſe was bꝛought fo2 ſtopping of a way; 
1 The Plaintiff verlared, That the Duke of Suffolk was 
ſeized of a Houſe in D. and lett the ſame to the Plaintiff fo? 
Like, and that the ſald Duke, and all thoſe whole Eſtate, &c. 
have uled time out of mind, &c. to have a way over the Land 
ok the Dekendant to the Park ol D. to carry and re carry TUood 
neceſlary foꝛ the ſaid Houſe, from the "ſaid Park to the ſame 
Houſe, any further declared, That the Detendant Obſtupavit 
the way; It was maved by Carus, That upon that matter na 
Action upon the Caſe lay, becauſe the Free ⸗hold ot the Pouſe is 
in the Plaintick, and allo the Free hold of the Land over which, 
&c. is in the Dekendant; But if the Plaintiff, oꝛ the Defen- 
dant, had but an Eſtate fo2 years, then an Action upon the Caſe 
would lye, and not an-Aſſize : and it is not matertal;'Jf. the 
Plaintitf had but an Crate fo2 years in the Park quod fuit con- 
ceſſum per totam Curiam: I was alſo holden, that this woꝛd 
Obſtupavit, is ſufficient without any moze, without ſhewing any 
ſpecial matter of the ſtopping, as the erecting of any Gate, 
edge, Ditch, &c. fox Obſtupavit implies a Nuſance continued, 
and not a per ſonal diſturbance, as foꝛeſtaller, 92 ſaying to the 
Plaintiff upon the Land where, &c. that he ſhould not go over, 
02 uſe the ſaid way, fo2 in ſuch Cale, upon ſuch a diſturbance, an 
Action upon the Caſe lyeth : But as to a focal and real diſtur⸗ 
bance; the woꝛd Obſtupavit amounts ta Obſtruxit: and although 
the Declaration is ſet down, the day and year of: the, topping, 
yet it ſhall not be intended that it continued but the fame day; 
Fo2 the wozds of the Declaration are further, by which he was 
diſturbed of his way, and yet is, and ſo the Continuance of the 
diſturbance is alledged : and of that Opinion was the whole 
Court: Lennard Przgnothary ; He bath declared of aPreſcrip- 
tion, habere viam tam pedeſtrem, quam equeſtrem, pro omnibus 
& omnimodis Carriagiis, and upon that p2eſcription he cannot have 
a Cart · way, fo2 every pꝛeſcription eſt ſtricti juris: Dyer, that 
is well obſerved; and J confe(s, that the Lam is ſo ; and there- 
foze it is — — preſcribe habere viam pro omnibus Carriagiis, 


without either ol a Hoꝛle, ꝙ u Foot mas. 
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are not ſpecial Þeirs of the Body, and lo the Court was 
of Opinion, That the Writ:was good notwithſtanding that 
9 — and Anderſon & -Periam Juſtices [aid ; 5 That the 
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be N = e in truth,” They were 
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buch ad Was tür Dpinion 6b, the Court Dhe 3d. 

— — becaule ; That the Grit was biought by the 

1$10:Coparcencrs, and the Meir ot the theee:Coperteners, with- 

out naming ol Cenant by the icourtefie:z< And the reupon Snag 

cited the Caſe of 4 E. 1 That where a af is: — — Life, 

the Remaindisfoz Life, und zhe Tenant fo: Life duch klar, he 

2 — have an action of TMaſt dubing the Life 

N lu the Remainders in the itke C aſe, the Bott ot the 
Copaxcenerc cqunoit 

3 — Teuant by the-Mowvteſie, | 


— bernuſe there 18 mean 


N to 
that the Tenantby the Courteſie ought tuqyne in the Mit, he 
cited the Cate at. 3 K. 3. which he hawſeen in the Bou at large, 


mere tha Keverſion at a (Tenant; — — to 
the has band, aud to the ſotirs ot the Husband, and che Tenant 
in the Domat din Waſt;; an they din jane in the Atlan of 
act, and halnen god a And ba 3 70861230 37 & N N. R. 59] 

&22 H-6:25;; Malmeſleytatrary; fu here in out — there 
ta nothing to ie retaumtrũ b the Tenant by the e, fo2 
he: cannatrecover Damages, betnuſt the eve le not to 


Him, and the Term ts rrpiren, and therefoze waſted is 
ta be recoberet and — — ers pooodie — — 
habe been vouched.; i Fox den tec ths Nenad ny hioktet 


27h fon 


Sir Richard Lewhyor's Caſe. 


ſion, and the place waſfed was to be recovered, which ought to 
go to both, accozding to theit Effates in Reverſion, but to it 18 
not here; Foꝛ in as much as the Term is expired, the Land is 
in the Tenant by Courteſie, and ſo he hath no cauſe to com- 
plain. And ſuch alſo was the Opinion of the whole Court, that 
the Writ was good notwithſtanding the ſat Exception: Then 
concerning the pzinciyal matter in Law, which was, whether the 
Uirit was well bought againſt the ſecond Leſſee, o2 whether 
it 8tight to have been brought againſt the firſt Leſſee ; Jt was 
argued by Shutleworth, That it otight to have been bꝛought 
agatnft the-tirft Leſſee, fo2 when he granted over his term, ex- 
 cepiing the Trees, the Exception was good, ergo, &c. Fo? 
when the Land upon which the Trees are growing is Leaſed 
out to another, rhe Trees paſs with the Leaſe as well as the 
Land, and the pꝛaut of them is in the Leſſee during the Term; 
and theretoze when he grants his Term, he may well except the 
Trees as well as the Leſſo2 might have done. And that ts 
pꝛoved by the Statute of Marlbridge ; lo befoze that Statute 
the Leſſee was not puniſhable fo2 cutting down the Trees, and 
that Statute doth not alter the pꝛoperty of the Trees, but only 
that the Leſſee ſhall render damages if he cut them down, &c- 
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Alla the wozdsof the Writ of watt pzoveth the lame, which are, 


viz, in terris domibus, &c. ſibi dimiſſis. And the Leffee might 
have cut them down foꝛ reparation, and foꝛ Firewood if there 
were not ſufficient Underwood, which he could not have done, 
if the Trees had not been extepted: And in 23 H. 8. Br. it is 
holden, That the excepting of the Trees, is the ercepting of 
the Soil. And ſo is 46 E. 3. 22. where one made a Leaſe ex⸗ 
cepting the Woods, and atterwards the Leſſee did cut them 
down, and the Leſſoz bzought an Action of Treſpaſs, Quare vi 
& armis clauſum fregit, &c. and it was good, notwithſtanding 
Exception was taken to it; And it is holden 12 E. 4. 8. by 
Fairfax & Littleton 3 That if the Leſſee cut the Trees, that 
the Leſſoꝛ cannot carry them away; but he is put to his Ackion 
of (Uaſt : Fenner & Walmeſley Serjeants contrarpt And they 
conceiven, That the Leſlie hath but a ſpectal etz fn the 
Trees; viz. fo2 Fire-boot, Plough-boot, Houle-boot, &c. and 
tf he paſg.over the Lands unto another, that he cannot reſerve 
to himſelf that ſpecial pꝛoperty in the Trees, no moze then he 
who hath Common appendant, can grant the paincipal, excep⸗ 
ting and relerving the Comman; oz grant the Land, excepting 
and reſerving the Common; oꝛ grant the Land, ercepting the 
Foldage; The grand pzoperty of the Trees doth remain in the 
Lefſo2, ard it is pꝛoved by 10 H. 7. 30. & 27 H. 8. 13. I Cenant 
fo2 Life, and he in the Reverſion joyne in a Leaſe, and the Leſſee 
doth Maſt, they ſhall joyne in an Action of Waſt, and the Te⸗ 


nant fo2 Life ſhall recover the Free- hald, and the firſf Leſſoꝛ the 
Damages, which pꝛoves, * the pꝛapetty of the Trees is in 
9 2 
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bum: As to that, that he was diſpuniſhable at the Common Law, 
That was the folly of the Leſto? ; aud although it was ſo at 
the Common Law, yet it is otherwiſe at this day; Foz when 
the Statute fays, That the Leſſoz ſhall recover damages fox 
the aft, that the pzoperty of the Trees is in him. qs the 
Statute of Merton cap. 4. enacts, Chat if the Leſſoz do ap. 
move part of the Wait, having ſufficient fo2 the Commoners, 
and they notwithſtanding that bꝛing an Aſlize, they chall be 
barred in that Caſe; and the Loꝛd may have an Action of Trer. 
paſs againſt them it they bzeak the Pedges, by fo2ce of that 
Statute, as it hath been adjudged ;: fo? the intent of the Sta, 
tute was, to ſettle the Inheritance of the Land appꝛoved with. 
out-interruption of the Commoners: and io in this Cale, But 
Note, That by the Statute of Marlebridge, the Leſſoz ſhall 
recover damages f62 the Pouſes, &c. which are waſted, &c. 
and yet a Yan cannot infer therenpon, that thcrefoze the Leſlee 
hath no Intereſt, noꝛ pzoperty in them; and ſuch. Jntereſt hath 
he in the Trees notwithſtanding: the 'wozds of the Statute, 
which is contrary-to the meaning as it ſeems ; and .therefoze 
Quzre, if there be any difference betwirt them, and what ſhall 
be meant by this wow (Property,) But the damages are gi- 
ven by the Statute in reſpec of the pꝛoperty which the Leſloz 
is to have in reverſion after the Leafe determined. Anderſon 
Chief Juſtice, The Lefſo2 hath no greater pꝛoperty in the Tres, 
then the Commoner hath in the Soil. Walmeſley, 2H. 7. 14. 
10 H. 7. 2. Che Lefſoz may give leave to the Leſſee to cut 
Trees, and the lame ſhail be a good plea in an Action of 

ſt, and the reaſon ot both the Books is, becauſe the pꝛo⸗ 
perty of them is in the Lefſoz, and to this purpoſe the ditfe- 
rence is taken in 2 H. 7. betwirt G2zavel and Trees. 42 E. 3. 
a Pꝛioꝛ licence the Leſſie to cut Trees, the ſame ſhall diſ⸗ 

ge him in a CArit of waſt bzought by the Succeſſoꝛ; but if 
the Leſſe cutteth down the Trees, and then the Pzto? doth re⸗ 
leaſe unto him, the ſame ſhall not bar the Succeſſoꝛ, and fo is 
2x H. 6. And he cited Culpeppers Caſe 2 Eliz. and 44 E. 3. Stat- 
ham, and 40 Aſſ. 22. to p2ove that the. Leſſoꝛ ſhall have the 
Uindfalls. Ik a Stranger cutteth dawn Trees, andthe Leſſe 
bzingeth an-Action of Treſpaſs, he ſhall recover but only to his 
loſs, vir. fo2: Lopping and Topping 2 As to that which was 
lald, That if the Leſſee cut down Trees, that the Leſſoz can- 
not take them away, that is true, foꝛ that there is a Contract 
of the Lam, that if the Leſſee doth cut them down, that he 
ſhali have the Træs, and the Leſſoꝛ have treble damages fo2 
them: alſo he ſaiv, That the Trees are no part ot the thing 
demiſed, but are as Servants, and ſhalt be foz reparations. 
9s if one hath a Piſcarie in the Land ok another Yan, the 
Land adjoyning is as it were a Servant, viz. to day the Mets. 
Do if one hath Conduit · Pipes lying in the Land of another, he 
11 may 
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Sir Richard Lewknor's Caſe, 
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may dig the Land to mend the Pipes, and yet he hath no Jnte- 
reſt no2 Free-hold ; To that which was ſaid,; That by the er⸗ 
ccpting of the Trees upon the Land, the Landupon which they 
ſtood is cxcepted; It is true, as a Servant to the Trees -fo2 
their nouriſzhment, but not otherwiſe, Foz if the Lefſo2 ſelleth 
the Trees, be atterwards ſhall not meddle with the Land, but 
tt will be wholly in the Leſſoꝛ, quia ſublata cauſa, tollitur effe. 
cus ; and ik the Leſſee tyeth a worſe upon the Land where the 
Trees ſtood, the Leffo2 may diſtrein the ſame fo2 his Rent, and 
as avow upon Land within his diſtreſs a Fee, and holden of him: 
And he laid, Chat the Lelloꝛ might grant the Trees, but lo cannot 
the Leſſee; and theretoze he latd, That the pꝛoperty fs in the 
Lefſo2, and not in the Leſſee 3 and if the Lefſo2 granteth them, 
they paſs without Attoznment, but-contrary, if the Leflo2 had 
but a Reverſion in them; and if the Leſſo2 cutteth them down, 
the Rent ſhall not be appoztioned,and therefoze they are no part 
of the thing demiled. Foz 16H. 7. and Temps E. I. Fitz. TWWaſt, . 
in two 02 thꝛee places it is holden, That if the Maſt be done 
Sparſim in a Cloſe oz G20und, the Lefloz ſhail recover the whole; 
Then admit that the Trees are cut down, Ik the exception ſhail 
be good, how ſhall the thing waſted be recovered, aud againſt 
whom : quod nota. Anderſon Chief Juſtice did conceive, That 
the Exception was void, and that the Action was well bzought, 
and he ſaty, Jt was a Knaviſh and Fooliſh demiſe, and if it 
fhould be good, many milchiefs would follow, which he would 
not remember. Windham, was of the ſame Opinion, and he 
ſaiv, That the Leſſoꝛ might have excepted them, and ſs take 
from the Leſſee his Fire boot, Plough⸗boot, & e. which ſhall 
go with the Land. Periam Juſtice agreed, That as to ſuch a 
ectal pꝛoperty none can have it, but ſuch a one who hath the 
and, and therefoze the Exception of the Wood by the Leflee 
was void; But as to the other things, perhaps, if they were 
Apple-trees, 02 other Fruit-trees, the Exception had been good: 
Allo although the Trees are not let directly, yet they are after 
a ſoꝛt, by à mean annexed to the Land. And if the Action were 
bꝛought againff him who made the Exception; he cannot plead, 
that they were let unto him, and therefo2e, he doubted of the 
Exception: Rhodes Juftice alſo ſaid, That he doubted of the 
Exception; and he ſaid, That the book of 44 E. 3. is, That 
the Lefſee ſhould have the Uind⸗kalls; and did not much re⸗ 
gard the Opimon of Statham. But Anderſon was ö Opinion, 
That the Leſſoꝛ ſhould have the Mind falls: Note, The Cale 
was not at this time adjudged, but adjourned. 
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Bell & Langley's Caſe. 


352. Hill. 29 Eliz. in Communi Banco. 


Copy holder with Licence of the Lozd, made © Leaſe foz 
years, and afterwards he ſurtendred the Reverſion, with 
the Rent, to the uſe of a Stranger, who was admitted ac, 
tozdingly. It was moved, If here there needed any Attozy; 
ment, either to ſettle the Reverſion, o2 to create a pzivity, It 
was the Dptnion of Rhodes, and of Windham Juflices, That 
the ſurrender and admittance, (ut ſupra) are in the nature of 
an Attoꝛnment, 02 at the leaſt do ſupply the want of it. 


Mich. 29 Elix. in Communi Banco. 


353. Bell & Langlye's Cale. 


N Treſpaſs, the Caſe was thus: That A. was Lozd of a 

© Pannoz, of which B. held Bl. Acre by Copy of Court-Roll 
in Fee actoꝛding to the Cuftom : A. made a Feoffment of the 
ſaid Bl. Acre toaStranger ; B. dyed . The point was, It now 
the Cuſtomary intereſt be determined againſt the Petr of B. Foz 
it was moved, becauſe that the Feoffee had not any Court, The 
Peir of B. could not be admitted, no2 the death of his Aunceſtoꝛ 
p2eſented, becauſe. but one Copy-holder + But all the Court 
held the contrary, and that the Copy ſhould bind the Feoffee, 
and the ceremony of admittance was not neceſſary ; Foz ather⸗ 
wile every Copy-holder in England might be defeated by the 
ſole act of the Lo2d, viz. his Feoffment. But the Lozd by his 
own Act, which ſhall be acrounted his folly, hath loſt his advan- 
tages, viz. Fines, Periots, and ſuch other Caſualties. 


Mic h. 29 Elix. in Communi Banco. 
354. Boxe & Mounſlowes Caſe. 


T Boxe byought an Action upon the Cale agaiuſt John 
A. Mounſlowe, That the Octendant ſlaundzed him in ſaying, 
that the (aſd Thomas Boxe ts a perjured Knave, and that he 
would pzove 3 Chat the ſaid Thomas Boxe had fozſwoꝛn himſelf 
in the Exchequer, 8c. and ſuppoſed the ſaid woꝛds tobe ſpoken 
in London 4 Feb. 28 Eliz. Er prædict. Johannes Mounſlowe per 
Johannem Lutrich Attornatum ſuum venit & defendit vim & inju- 
riam quando, &c. Et dicit quod prædict. Tho. Boxe actionem ſuam 
verſus eum habere non deber ; quia dicit quod predict. Thomas 
Boxe being one of the Colleco2s of the Subſidies ; befoze the 
ſpeaking of the ſatd wozds, viz. 27 & 28 Eliz. in Curia Scacca- 
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<9aptd Weſns, vid Exhibit a Bill againtfithe ſaid Jahn Moun- 
Wc," cen, hat che ſaid John being aſfellen in Ten 
nds in gyoors;.: The fad Thomas Boxe camt to him, ard 
[> yet e him Serve: tings 4 — whichyithe fab 
er and that demand and refu-: 

uin Bnead-ftreetz: Et ꝓro veriſi- 
— thu! Sacrmmentm C ale per 
B preſtit; The ſaid Thomas Boxe 
Prove thy —— warn true, ubi revera, the ſth 
kn Mowaſl6we dd Mut refuſe : per 8 John Moun- 
owe, War pradidk tempore quid, Se. dixit de praffat' 
Theme Poe prüdidt werbd, Bcc.! prout ei bene lirtit; The 


ro 'repoes th thinithe: Defectanci ſhe the wand de in- 
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hau petit ratur & 
Hit. Leforidens finiſher. © Ant a 2 + Þ; — 
err — LOS. und it wat found d the Pratt 

. — I. Aid hem it — eymer Arrrmor Jag: 
ment, Chat there wag 110 good noz the Iſſue well joyned, 
hin $5 doth: bed db 1 points triabie in ſeveral 


viz! Tho ie which — the Exchequer, and 
betivevped in Maddleſx 3 and the mattet 
which he 2 by the Darh,/ vis che demand, and the -refu- 
ſal to pay tha ſubſidy, and that was alledged to be in London; 
here tu be trycit and the Jſſiie, viz. de injuria ſua pro- 
pria goeth to both; fo2 the ubi revera w will n not amend the Caſe, 
ad Feria Jufttce ſaid a bath ate — — to? tbe'D 
vent viaght ta paove, That the Plaintiff made ſuch Dath, 
ad that the ſubſtance'ond-matter of the Dath was not true, 
te otherwiſe the 'Plaintiff:cannot he pꝛoved petjuren. And 
therefoze the Counties gere (if they might) ſhauld hade joynen 
u the Cryal; And the Opinion of che Court was agninſt the 
Diatntiff,; Foz Anderſon and Windham ſald, That it this Iſſue 
dend have en tryed by au one ot the Counties without the 
other, it ſhould mat properly and naturally have been tryed in 
Middleſex; where the Dath was made; Foz the Perxjury, if any 
were, was in the quer: Bitt they ſain, The Iſſue here 
was ill 1 tt did ariſe unen tuo points tryable in 
ſoueral Counties, whichromwd nat joyne; whereas the Plaintiff 
mixht have taken Aue upon one ot chem well enough, fo2 each 
tt them dun ga to the whole, and it any ot them were found fog 
the Aatuttff, that he had ſufficient cauſe to retaber. Gawdy 
moved, That it ſhould he helped ne Tevffailes : 
which ſpeaks of mil · joyning ol Jiues. Anderſon, The Jtfue 
here ts not mil-joyned. Fo? if the Counties could joyne, the 
Iſſue were good; but becauſe that the Counties cannot joyne, 
£atthot be well tryed: But the Iſſue it ſelf is well enough: 
indham-and Rhodes were of the ſame Dpinfon ; but —— 
doubted 
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doubted it. Anderſon; ſad, That if an Jfſue. trhate in 10 
Court, be tryed in another, and Judgment 
Erro : And afterwarpygLuwmich the Kttoniey 
awarded, that te · plendi; Nota 2 
I. the Statute 32 H. 8: cap. goa ſpeaks ot mii · 
and not mil joyning ot aue 5! and admit 
Caſe is not within any of thole Clauſes, each ot 
conſidereꝭ by it ſeit Vet J conceive, it is contained w yrs 
ſubſtance andeffec! ot them, hetngedaM@dereditogetbars [| Alſa 
conceibe, It is withiu the meaning u bath Statuts, viz. 39 
H. 8. capi 30. and 18 Elm. cap. 1% fo A conceive,:the meaning 
of both the Statutes was to wall detayg, circuits of Actions 
and Maleſtattons, 2 bat the party might habe mon 
notwithſtanding any deken, if it were fo, that ao 

chat deren, — 8 — 6-Did appear ba the r 
And here the ff hath ſufficient cauſe ta recovers it any 
the points of the Aſſue be found fo2 him; Foz ik it be fi 
that the matter and ſubſtance of the be found tee, 
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Rhodes ſatÞ, That he mas of 1 Camel a duch 
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Ts Caſe — : 


tlie dyeth wi 

la, That the Gzant' wall not take effec; for ]. Sat the time 
of his death had iſſue, and therefoze: the Gzantthalt not then 
commence; and if he oY then not at all by Manwoad : Aud 
Dyer and Manwood n when 
J. S. is dend without iſſue ot his body, then ſuch a Gꝛant ſhould 
take effect, when the ilſue or J. S. dyes without iſſue, &c. And 
they laid, That it Donee in Tayle hath ilue; which dyeth with- 
out Aue, The Formedon in Reverter thall ſuppoſe,” that the 
Donee himlelf dyed withont iſſue, fo2 there is an Jntereſf. And 
there is a difference betwirt an Intereſt and a Limitation... Fon 
if Igfve Lands to A. & B. v2 the Cerme ot their Lives, if any 
of them dyeth, the Survivoz ſhall hold the whole: But if I give 
Lands to A. fo2 the Lives of B. and C. now it B. o: C. Heth, 
the whole Eſtate is determined, betauſt it is renin 
and B. ad C. have not any Intereſt.” | 
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356. Temps Royn Elix. in Communi Banco: 


Te Prior of Bath let his anno? of A. to & fo2 life, ren- 
dzing Rent; and after the Pziozy diſſolved, the King let 
the whole Mannoꝛ with the Appurtenances to J. S. Dyer, the 
matter depends upon this point; MN the Demeaſnes be ſever- 
ed from the ſervices during the like of the Lefſ ; And he con- 
ceived, That the Lozd could not hold a Court if ſuch power 
wete not reſerved upon the Leaſe ; contrary if but parcel hay 
bien Leaſed, quod fuit conceſſum: Welch, the Demeaſhes are 
ſevered from the (ervices fo ever, as if they had been granted 
in Fe ; but here having regard to the Lef2, the Demeaſnes 
and Services are united, and make one Manno: But as 
ue the Lefle and all others the ſervices are in groſs; and ſuch 
ſo was the opinion of Dyer, and he ſaid, That if a Biſhop 
Leaſes the Demealnes of his Maunoz fo? life and dyeth, the 
reverſion ſhall be in his Succeſſoz, and was in him in his life 
time in the right of his Church, and ik Pusband and Wife 
ſeiſed of a Mannoꝛ in the right of the Wife, let the Demeaſnes 
of the ſaid Mannoz fo? lite; yet he hath the Reverſion in the 
right ot his Wife, and in ſuch calſe it remains a Bamno? ; but 
if the Pugband alone had let it, he had gained the Beverſion to 
him, and ſevered ft from the Manno. 


357. Irin. 33 Eliz. in Communi Banco. 


The Caſe was: A Ban 30 Eliz. made a Feoffment in Fe tu om 252? 


the uſe of himſelf fo2 life, and after to the uſe of his firſt 
Son, and his Hetrs'; The Father and the Feoffes befoze Jiſue, 
fo2 mony by Deed gave, gcanted and enkeoffed J. S. and his 
Þetrs, who had not notice of the uſe : the Cenant foz life had 
Iſſue and dyed, the Iſſue entred. Glativill, the uſe limited to 
he firſt Sou is deſtroyed; fv2 without regreſs of the Feoffees it 
annot riſe, and it is gone by the Livery. Ve. Plow. Com. 347: 
And alſo he put the Tale of the Earl-of Kent; who by the Re- 
leaſe of the ſurviving Feoffees; a dozmant uſe was eſiroped, 
and could not afterwards be revived: Harris, Che uſe might 
riſe without the entry of the Feoffees, and he put a difference 
betwirt an uſe created befoze the Statute, and created after; 
fo2 in the firſt Cale they ought to. enter , and if they be dilablen 
by any Ac, as in the Caſe of Gaſton and tht Earl of Kent ilt 
Hall never rile ; but in the latter Cale all the Authozity:and 
Confidence is by the Statute taken out ot the Feoffees, and 
the uſe contingent fhall-riſe without ald of rhe-Feoffees by the 
operation of the Lam; fo2 the Land is bound to the uſes, and 
ele with them; as upon a Recovery in a Warrantia Charta; 
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Boxe & Monnſluwe s Caſe. 
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ment of the Kings Debts, as in the Cale of Bowden and Dennis; 
the Debtoꝛ of the King made a Feoftment in Fee unto the uſe of 
himſelf and his * until he ſhould make default ol payment ot 
at ſuch a day, aud foꝛ default to the aſe 
of the Queen and her Heirs, Cowper, there needs no entry of the 
Feotfes, and he put the difference befoze put by Harris betwæn 
anule created befoze, and an uſe cx eated atter the Statuce, & now 
the Feoffees have not any power to revive 02 deſtroy ſuch uſes, 
but are only as Juſtruments to convey the ules, foꝛ the ule is cre- 
ated upon the Livery, and is transterred by the Statute if the 
perſon to whom the uſe is limited be capable thereof at the time 
of the limitation, and he put the Cale of Feotiments to Ales, 
30 H. 8. and there is a great difference betwirt uſes limited be. 
foze and atter the Statute ; toz they have not ſuch. a ſetfin 
whereof they may make a Feoffment : And he put the Caſe 
Cheny and Oxenbridge ; Cheny let to Oxenbridge fo2 60 
Yeats, and afterwards Enkeoffed Oxenbridge to the ule of 
Cheny himſelf and his Wife fo2 their Lives, with divers Re. 
mainders over; and it was adjudged in the Court of V Vards, 
that by that Feoffment the Term was not exrtina: And he 
put the Caſe of the Loꝛd Paget adjudged in the Kings- 
Bench: A Feoffiment was made to the uſe of the Feoffoz fo2 lite, 
the remainder to him whom the Feoffo2 ſhoauld name at his death 
in Fee 3 the Feoffo2 and the Feoffees to2 good Confideration 
levy a Fine to a ſtranger, aid afterwards the Feoffs2names one 
and dies, the party named by the Feoffo2 ſhall have the Land 
notwithſtanding the Fme. Beaumount, The contingent ufe 
here is utterly dei and it appears by the pꝛeamble of the 
of 27 H. 8. That the makers of the (aid Ac did not favour - 
ſes, but their intent was utterly to root out Aeg; and it 
Contingent uſes, which are not noz can be executed by the Sta- 
tute ſhould ſtand in fozce, the miſchief would be, That no Pur ⸗ 
thaloꝛ would be terured ot his Purchaſe but ſhould always be in 
dauer ol a nein boꝛn uſe, not befoze known. And he grounde 
his further Argnment upon the reaſon at Manwood and Dyer, 
here a Man makes a Feaffment in Fee to the uſe of himſelt 
and his TUifethat: ſhall be, asd afterwards he and his Feofees, 
and thoſe in remainder make a Feoffment to divers new Fe- 
offres, and unto new uſes, and after wards takes another Uike 
and dies. It ſeemed to the ſaid Cwo Juſtices, that by that Fe- 
ollment ut ſupra th contingeut ule was deſtroyed; fo2 when the 
Eſtate: which the Feoffees:accepted of is taken away, which is 
the root and faumdation of the uſes, which are the Bzanches 
aud Body of che ſaid Cree; it nece ſlarilꝝ follows, that they alſo 
be taken ay. And fozaſinach as the Feoffees by theirLivery 
are barred: to eiter for ts recontinue the Eſtate which ſhould 
pield the ſap ales,- they allo are gone and extingulſhen. Yelver- 
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PBoxe & Mounſlowe's Caſe. 


ton conceived, That notwithſlanding the Feoffment, that the uſe 


dtd riſe in its due time accoꝛding to the limitation of ft. Quære 
the Cale was not Relvived but Adjourned. 5 


353. Irin. 33 Elia in Communi Banco. 


J2a Replevin, the Defendant avowed fo2 Damage feaſant, 
the Plaintiff in barr of the Avowzy ſhewed, That he is In⸗ 
habitant of ſuch a Cown;- and ſhewed, That every Inhabttant 
in every Meſſuage in the laid Town had uſed to have common 
in the place where &c. Glanvill, The pteſcription-is not god fo? 
want of capacity in the party who pꝛetends Intereſt, fo? it lg 
not certain, but applyed to a multitude; and he put divers Ca- 
ſes to pꝛove the fame, as 22 H. 6. 21H. 7. 1. Marie Dyer 100. 
The King grants a Rent probis hominibus de Iflington; the 


ſame is voidz fo2 they are not capable: Harris, the p2efcriptton is 


god, and he agreed, That a contuſed multitude could not pꝛe⸗ 
ſcribe in matter ot Intereſt; but in an Eaſement oꝛ Difcharge, 


as in a way to the Church, and that by reaſon of the Cuſtom or 


the Land; and not in their perſon. Ve. 7 E. 4. 26. There it is 
pleaded, Chat all the Inhabitaits within uch a Town have 


uſed to have Common there, and foz a Townſhip to have 


a way to the Church, and by Danby it is god , and Littleton 
ſatd, Jt ought to be pleaded. by wap of uſage : and 18 E. 4. 3. 
All the Inhahitants of ſuch a Town time out of mind have uſed 
to have Common &cc. Where a difference was taken which the 
preſcription is in the perſon, and where in the Land. 15 E. 4. 
29. Cooper. Inhabitants ot a Town may well pꝛeſcribe, and he 
vouched Bracton 222, 223. Quando acquiritur ex longo uſu ſive 
conſtitutione cum pacifica poſſeſſione continua & non inter- 
rupta ex ſcientia negligentia & patientia Dominorum, Et etiam 
omitti poteſt per negligentiam: ànd he vouched Britton 144. 
O Common is obtained by long lufferance; and allo may be toff 
by long negligence &c. The Caſe was adjourned. 


359. Mich. 5 fac. in Communi Banco. 


T Enant fo2 life of a Rent, acknowledgeth a Statute, and Re- 

leaſeth to the Terre Tenant, the Statute fs fozfeited : Jt 
was holden by Cooke and 2 other of the Juſtices in Communi 
Banco, That the n ent as to the Conuſee was in eſſe. 


a 


368. 


* was holden by Yelverton in his Reading, That if a Pan 
makes a Leaſe fo2 2 Pears, and confirms the Eſtate, ok the 
Leſſee fo2 20 years, it is a good 


ö onfirmation fo2 20 Pears, be- 
cauſe that all is but a Chattel. 
Þh 2 It 


weren 


8 — — — — 


_ 36 1. 

— 
JF 2 Jopntenants are fo2 life, and the one grants his Eſtate foz 
the like of his Companion, it was holden to be a Foxfeiture, 


fo2 1. it is a ſeverance of the Jointuxe, and then a Leaſe foz the 


362. Mich. 5 Fac. in Communi Banco. 


T Men were joynt ly bound in an Obligation, the one is 
Pꝛincipal the other is Suerty, the Pzincipal dyed, the 
Suerty took Adminiſtration, and the Pzincipal having fozxfeitey 
bis Dbligation the Suerty made an s grament with the Cre. 
dito: and twk upan by Bond to dilcharge the Debt; In 
Debt bꝛought by another Creditoꝛ of the Jnteftate, upon tully 
Admininiſtred pleaded by the Adminiſtratoz : Jt was a Dug 
ſtion, It upon ſhewing of the Obligation, and that he had ſatiC- 
ed it, and contented it in his pꝛopet Debt, he ſhould be reliey- 
ed upon that Plea. It was adjudged he ſhould not; becauſe by 
the e jopning with the Principal the Debt became his own 


363. 


II Land be given to A. and B. fo; the life of C. the remainder 
to the right Heirs of A. 02 B. who ſhall ſurvive; Jt was hob 
den, That if A. do releaſe to B. that the remainder was deſttoyed. 
And if Land be given to one in Tall, and if J. S. comes ta VVeſt- 
minſter ſuch a dap the remainder to J. S. in Fee ; if the Eftate- 
tail diſcends to 2 Coparceners who make Pac tition, now if J. S. 
come to VVeſtminſter, the F ſhall not accrue, becauſe the pats 
ticular Eftate is not in the ſame plight as it was bete. 0 


36 4. Mich. c 7 ac. in Communi Banco. 


1* was reſolved, That a Coppiholder was not within the Sta. 
tute of Wills, 


36 5. Mich. 5 Fac. in Communi Banco. 


A Van makes a Feoffment with warranty; Ir the Feoffee 
- > bvings a VVarrantia Chartz againſt the Heir; who pleads, 
riens per diſcent at the time of the Uoucher, and it is found 
koz the Tenant , Jt was holden, That the Plainti# ſhouty 
never after habe Execution of Lands which after diſcend , fo2 
that it is peremptozy fo2 the Demandant. | 


Mick, 


1821 4 AP 


— 


Balls Cafe. 


366. Mich. 8 Fac. adjudge acc'. 


'T ve Queen hath the Ille of Garnſey and Cogniſance of Pleas 

within it fo2 her Joynture: A Man within Garnſey being 
dikurbeo to pzeſent to a Church which is void bzings a Quare 
Impedit in Commun Banco; Jt was holden in this Caſe, That 
Garnſey is an Juand, where our Law runneth nat; but tt fs 
atherumſe of the Jfle of Man, &c. And it was ſaid, That if the 
ung grants Cogniſance of Pleas, a Ban ſhall not have Cog: 
miance of Quare Impedit, Aſſiſe, Rediſſeiſin, &c. 


367. Mich. 5 Fac. in Communi Banco, 


NOte, Jt was reſolved by the Juſtices, That if a Parſon 
takes a Benefice above the value of 8 1. with a Dilpenſa- 
tion, and afterwards takes a 3 J. Benefice, that the firſt Bene: 
fice is gone and void by the Statute of 21H. 8. Cap. 13. 


368. 44 Eli. in Banco Regis. 


Ote, It was ſald, That it was adjudged, 44 Eliz. in Banco 

Regis, That if Leffee fo2 life granteth his Jutereſt to his 
Lefſo2, that the ſame tall not enure as a Surrender, becauſe 
there un mag wo2ds of Surrender, bat ſhall enure by way of 


36 9. Hill. & Fac. in Commupi Banco by Cooke. 


1* was holden by Cooke Chief Juſtice; It a Man ſeifed in Fe Ld 844 
Devileth, that after the death of his Son without Tfſue, that -///-- 


J. S. ſhall have his Lands, that in that Cale the Son hath an 
+Eftate in Fe determinable, and that the Remainder is gad. 


Mich. 3 Fac. in Banco Regis. 
370. Bulls Cale. 


A Copyholdet pleaded, That the Cuſtom of the Pannoz was, 
That every Copyholder foꝛ lite might appaiut in the preſence 
of 2 others that ſuch a Man ſhould have his Copyhold after hie 
death without any Surrender to his uſe, and that the Two Te- 
nants ſhould afſefſe fo2 his Fine what ſumme they pleafed, ſo as 
it was not leſſer then had ufed to be paid, where the Lo.d would 
afſcſs a reaſonable Fine; and it was adjudged that it was a good 
Cuſtom. 4 

Paſche 


— 


Glaſcock's Caſe. 


Paſche 6 Fac. in Communi Banco. 
371. Glafcocks Cale. 


A Copyholder alledges the Cuſfom tobe,That all the Tenants 
within ſuch a Mannoꝛ in Eſſex, had uſedto cut down Trees 
to repair their Copyhald and Freeholo Tenements. within the 
Manno, and alſo to (ell their Trees at their plealure: And ad- 
judged a good Cuſtom, 


Mich. 1 Jac. in Communi Banco, Rot. 85 4. 
372. Sapland & Radlers Calc. 


T was adjudged alter long Argument, That where the Cuffonz 
of a Copphold Yanao2 was to admit fo2 like, and in remain⸗ 
der fo2 like at any time when there is tut one Copyholder fo2 
life in poſſeſſion: And during the Mmozity of the Heir within 
the age of 14 Pears 3 his Guardian in Soccage in his oon name 
admits, a Copyholder in Remainder fo21ife ; that it was a good 
Admittance accozdtng to the Cuſtom 3 and he was Dominus pro 
tempore welt enough as to that purpoſe, although ft was Ob⸗ 
jected by VValmeſſey, That the Guardian is but a ſervant, and 
not Dominus; but becauſe it was agreed that he had a lawfii 
Intereſt, the Admittance was good, and ſo it was adjudged, 


Paſche 3 Jac. in Communi Banco. 
373: Duke & Smith's Caſe. 


JE was agreed, That if he in the Reverſion fuTereth a Com- 
mon Recovery to-uſes,hfs Petr cannot plead, that his Father 
had not any thing at the time of the Recovery ; fo? he is eſtopped 
to ſay that his Father was not Tenaut to the Precipe, and there- 
fo2e it ts a good Recovery againſt him by way of Eſtoppel. 


374, Mich. 6 Jac. in Banco Regis. 


1? a Writ of Erro2 bzought upon a Judgment given in Com- 

muni Banco in an Ejectione Firmæ upon a Leaſe of a Running 
Mater: Jt was agreed by the Court, That no Livery could be 
made of Running Mater, becauſe it is fugitive, but otherwiſe 
[t is of Water in a fianding Pool, fo2 that is certain and pera- 
mount;and of that Livery ought to be with a diſh of part of the 
Vater. Dun- 


TIAL e 


In. 1002 


Dyxcomb's Cale. 


375. Duncombs Cale in Commnni Banco. 
TW Grante of a Rent charge — Joſe acknowledgeth a Sta- 


tute, and afterwards he Releaſed to the Terre Tenant ; 

It was the opinion of Cook Chief Juſtice in Communi Banco; 
ew * the Releafe ſhould be put in Execution upon 
Stat S gd 07h 35 3h? 169 W105. *4 21 gn 


376. The Opinion of Popham Chief Juſtice in 


Banco Reg ĩs. 


* was the opinion of Popham Chief Juffice, That if a Man 
Covenant to ſtand ſeiſed to the uſe of Himſelf fo2 life, the 
remainder to the uſe of his Exetutoꝛs, that in that Cale the 
Executoꝛs ſhall take to the uſe of their Teſtato2 : But if a Ban 
Covenant upon good Conſideration to ſfand ſeiſey to the uſe of 
the Executoꝛs of a ſtranger ;. that the wozd (Executoꝛs) 18 4 
wo2d' of purchaſe, and the thall take ta their on uſe. 


31 1 377. Mich. y Fac. in Communi Banco; 
n I | Ji ent 


Cool Chief Jultice put this Cale, i the Cufton! ot a Ban- 

na is, that every Tenant at his death ſhalf pay his beſt 
Beaſt fog a hertot; I a Feme ſole who'ts Tenant fo2 like of this 
Danno2, taketh a Pusbaud, and afterwards dyeth. the 
Lozd ſhall have a Periot; Dodderidge the Kings Ser jeant ſaid 
that he ſhould nat, becaule the Mite had not goods. 


Mich. 7 Tac, In Communi Banco. 
378. Wards Caſc. 


| AP Inkoꝛmation was againſt Ward and his Wife, fo2 his 
++ CUives not coming ta Church upon the Statutes of 28, 4 
35. Elz. It was ſaid by Cook Chief Julitce, That the Husband 
is chargeable fo2 the Recuſancy of his Wife, and he land there 
neden no Conviction ; but betoze-an Jnfozmation the Pusband 
ſhall not be chargeable fox-his Wife but where he is namen with 
his Wife ; and he ſald, That the King had a Fee ampl t intheir 
Lands, fon he hath it to him and his eirs and Sutceſſdzd until 
Conlozmity, with lſatistaction oł the Arrerages, Ve. Statut. 23 
Eliz: Raſtal Tit. Corone. b. [614 116 | 3 B0W 3} ies 
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Wieeler s Caſe. F 


Mich. 3 Fac. in Communi Banco, 


379. Wheeler's Caſe. 


Id Cuſtom is, That a Woman ſhall have a Fee 
A Covey! quam diu ſe bene geſſirit & live chaſt; any he ne 
continent, of which the Loꝛd hath not notice, and the Lozd ad. 
mits her Tenant; Jt was holden it ſhould bind the Lozd al- 
though he had not notice of the Intontinency. 


Mich. 5 Fac. in Camera Stellata. 
380. Edwards & Wattons Cale. 


Note fo2 Law: In the Starr- Chamber if a Man tutte a ican. 
dalous Letter unto another, and put his name to it; it 
the party who wꝛit it publiſheth the ſame either befoze oz after the 
delivery, an Action upon the Caſe lyeth againſt him at the Com. 
mon Law; But it the party who mites it doth not publich it, 
yet he may be ſued foꝛ the ſame in the Starr- Chamber: And it 
was ſaid in this Caſe, Chat he who receives Books which are 
wzitten againſt the Beligton e. ed in the Kingdom, and 
ſheus them to others with Comments of them, he runs into 


. 


a Præmunire by the Statute of 4 Eli. 
E us < 381 I 


i H was T Caſe was, A. made a Leaſe of VV. Acre to B. upon 


Condition he chould not do Matt, in which there was a 
Fiſh-pond ſtoꝛed with Carps, Pikes, and their frye; C. deſtroys 
all the Fiſh, B. being upon the Land, foꝛ which A. enters; I. Jf 
the deſtrnation of all the Fiſh, and their frye, be Caſt within 
the Statute of Glouceſter It was ſaid that it was; fo? they 
are parcel of the Inheritance, as are Deer within a Park en⸗ 
cloſed : But was adjudged 29 Eliz. in Communi Banco in Moyle 
& Ewers Caſe 3 That where a Leaſe of a Manuoꝝ wag, in which 
was a Warren of Contes, and the Leſſee deſtroyed the Contes, 
that it was not TWaſtzfo2 they were fera naturz and the Land bet- 
tered by them; and ſuch was the opinion of Walmeſley Juſtice, al- 
though the Conies were in a Warren paled and encloſed with a 
Wall z but the deſtroying of Doves in a Dove-houſle is Matr. 
And it was adjudged in Sir Francis Palmers Caſeig Jac. iti B. R. 
That al the cutting of Underwood was not TWaſt, yet 
the eradicating of it was Waſt 3 The other matter was, I the 
deſtruction of the Fiſh by a ſtranger, the Leſſee being * 

e 


a Perſonal Fozfeiture : And Hill. 8. Jac. Woman 


Ward's Caſe, Brown & Tuckers Caſe. 


the Land were waſt; it was fafd it was watt, fo2 qui non vetat 
peccore cum poſſit jubet ; and it was aſd, That if a Ban com: 
mit waſt, 02 ſuffer another to do it, did incurr the penalty in 
the Statute : But in this Caſe  _ aid, That a Condition 
to defeat an Eitate ſhould be taken ffric' * As if a Cuſtom be, 
That if a Coppholder fo2 waſt done ſhall 1. eit his Eſtate ; if a 
ſtranger goth the waſt it is no fozfefture, fo; 3 things in Law 
ſhall be taken ſtrictly, Conditions, Tuftoms, Penal Laws : As it 
the Cuffom be, That an Infant at the age of 15 may make a Fe- 
olfment, he cannot make it by Attoꝛney. And it was adjudgey i Jac: 
in CommuniBanco in Woodleys Caſe: So the Statute of ; E.6. A 
Penal Law is, That a Pan ſhall nat buy any Uicual to ſell the 
ſame again: Pet it was adjudged, That where a Ban buys 
Meal, and makes the ſame into Starch, and ſells it, he may 


well juſttfie the (ale thereof, and it is out of the Statute, becauſe 
it is not the ſame thing, 


Paſche 8 Fac. in Banco Regis. 
38 2. Wards Caſe. 


T was adjudged in this Court, That if a Bill be let upon 

Poſts, that no Walt lyeth fa it; and that a Copyhold might 
be of a Mill, as it was adjudged in Green and Harris Caſe, 
Allo it was ſat, That there is areal and perſonal forfeiture of 
Copyhold Lands, Real is not neceſſary to be found by the po- 


mages, as was reſolved in Brocks Caſe; but otherwiſe it is of 


holder 
built a new Poule upon the Land, and it was agreed to be a Foz 
keiture. 


a Paſche 8 Fac. in Communi Banco. 


38 3. Browne & Tuckers Cale. 


Jfa Man bath Eſtoves to ſuch a Houſe, and he enlargeth his 
- Pouſe, 02 buildeth moze Youſes o? Chimneys, the Eftoves 
remain to all the Pouſes and Chinneys which were there befoze, 
and not to thoſe added o2 new builded, as it was adjudged, 


i Paſchæ 


4 Co. 54 


— 


242 Ratcli e & Chaplins Cale. 
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Paſche 8 Tac. in Communi Banco. 


384. Ratcliffe & Chaplins Caſe. - 


Hetl. 638, 12 an Ejectione Firme be twæn Ratcliffe and Chaplin upon not 
guilty pleaded, it was given in Evidence, That time out of 
mid a Cuſtom had been uled, and that pzoved by WMitnelles, 
that the Eldeſt Peir, be it Male 02 Female ſhould inherit the 
Land; and that it appeared in the Court-Rolis of the cath 
Manno2, of which the Land in queſiton was parcel; Two ze. 
ſidents to pꝛove that the Eldeſt Siſter ought to inherit, and that 
the Younger Siſter ſhould have nothing in the Land; the one 
122eſident was 8 Eliz. and the other 18 Eliz. In the other ſide in 
diſaffirmance of the Cuſtom, it was given in Evidence, divers 
Court-Rolls 6H. 4- and eſpecially one Pzeſident , That both 
Siſters ſhould inherit as Coparceners did by the Common Law; 
notwithſtanding which, the Jury found fo2 the Cuſtom, in regard 
they npon their own knowledge knew the uſage of the C ountrey; 
and that in divers places it had been ſo uſed in the Þundzed with⸗ 
in which this Pannoꝛ was. But in this Cale it was agreed by 
the Court, That if the Cuſtom had been that the Eldeſt Sin 
only ſhould inherit, yet by that Cuſtom the Eldeſt Aunt, oz: the 
Eldeft Neece ſhould not inherit the Land: And iu it is in the 
Caſe of Borough-Engliſn. Where the Cuſtom is, That the 
Youngeſt Son ſhall have the Land, it doth not give it to the 
Poungeſt Uncle, foz Cuſtoms ſhall be taken ſtrialy; and Foſter 
Juſtice ſaid, That ſo it was adjudged in one Totnams Caſe : guy 
in the Argument of this Caſe, it wag ſald by Cooke Chief Ju- 
ſtice, That there are 2 Pillers ot Cuſtom, one the common 
uſage ; the other, that it be time out of mind; and therefoze 
upon the Evidence given to the Jury, the Court entoꝛced Se 
parties which maintained the Cuffom to ſhew PÞzeſidents in 
the Court-Rolls to pꝛove the uſage, and he ſaid that without 
ſuch p2oof, and that tt had been put in ure, although it had 
been deemed and repozted to have been the true Cuſtom 3 
— the Court could not give credit to the pꝛomiſe by Wit- 
nelles. | 0 | 4 


- 
* 
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Paſchæ 
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ſpecial Anthoztty be aſſigned over, 39 H. 6. 34. Df t 


—ͤ — — 


Arden & Goads Caſe. 


Paſche 8 Fac. in Communi Banco. 
385. Arden & Goads Caſe. 


Nan Action of Treſpaſs upon the Caſe fo2 divers goods, the 

Declaration was of Trover and Converſion of them to the 
Defendants uſe: Upon Not ouſly prenten, they were at Jſſuez 
vnd there an Jnventozy of the Goods was given in Evidence to 
the Jury, as the Goods were appziled by Apholfers t And in 
this Evidence another Point did ariſe; Theſe goods were taken 
in Execution, and delivered to the Defendant by the Sheriff : 
and afterwarvs the owner of the Goods againſt whom the Ere- 
cution was awarded, made a Deed of Guift of them to the 
Plaintiff by theſe wozds, 1. He granted all thoſe Goods which 
were late put in Execution: Cooke Chief Juſtice ſain; That 
Quacunq; via data, that Owd could not entitle the Plaintiff to 
the Goods; ko it is a Dilemma, fo2 Poſito, that the Goods were 
put in Execution, then they did not paſs ; and admit that they 


were not put in Execution, he did not grant but only thoſe Goods 


which were in Execution, and (\ there is an oppoſition; and 
afterward Judgment was given fo2 the Defendant, 


Paſche 8 Fac, in Communi Banco. 


386. The Earl of Rutland & Spencer's Cale. 


T Rutland the Office of Parkerſhip, and Conſtable of &c: 
Habendum from the time of his full age fo2 life, and alſo by the 
ſame Patent She granted hem the Stewardſhip of a Yannoz, 
2 prædict Officia pro termino vitæ per Deputatum ſuum 

| Deputatos ſuos &c. eidem Officio pertinent' in tam amplis 
modo & forma &c. Volentes quod ſubditi noſtri fint auxiliantes 
& aſſiſtantes to him: Aud after that one as Steward to that 
Coutt came and made Pꝛoclamations, and ſo alſo did the Deputy 
of the Earl of Rutland: And thereupon. the Earl of Rutland 
bꝛought an Action upon the Caſe againtt the other: In this Caſe 
Points were moved by Nichols Serjeant. 1. I a Steward. 
ſhip granted by the Ring might be ererciſed by a Deputy with- 
out ſuch Authozity given him in his Patent: And he took a Dil. 
ference between an Office of Truſt and other Offices, as in 
28 H. 8. of a Carver &c. And 11 E. 4. 1. The Office of the 
Chaunceller of the Exchequer, and ſuch Offices canner 


t 
Marſhal per ſe vel ſufficient” Deputatum &c. Nevills Caſe 1 
Jt 2 tbe 


pe Cale was, The late Queen Eſiz. granted tu the Earl of Co. 
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The Farhof Rutland K Spencer v Caſ- e. 


be executed by Deputy, 
teined by Rao: u 


e in the Hzante thall tozteit no moze then his Eſtate 
fo2 Ikea 2 F. 6. Br. I the under Steward make Admittances it 
is good, and pet he ig but a Deputy; but if it be out of Court, 
then it ought to be by a ſpecial Cuſtom, Ve. 2 Eliz. Dyer. The 
Dffice of Chprographer granted (02 life aud exerciſeable by a 
Deputy: And he ſaid, That in theſe Letters Patents the in- 
tent ſhall be taken benefictally fo2 the Sub ject, aud that-foz the 
Honour of the King ik the King be not deceived in his grant. 
Ve. 6 E. 6. Dyer 77. Dodderidge to the contrary, and he took 
a difference between Offices of Ctuſt granted koꝛ ite, and thoſe 
15 are granted jn Fee; tfo2 he who hath it but fo2 life cannot 

lign them over ko the Sꝛantoꝛ did not intend that another per 
ſon ſhould have the Office, unle(s expzeſs mention were made 
in the grant of Aſſignees ; But when the Dffice is granted in 
Fee, there is not ſuch confidence put in the perſon of. the Gzantee; 
foꝛ his Heir ſhall have who is a per ſon not known to the Ozantoz, 
But in all Cales the Sꝛantee is elected fo2 big Skill : J agree 
10 E. 4. 10. De may make a Deputy by ſpecial wozds, but then 
that Depnty by thoſe wozds cannot make a Deputy: That a 
Steward is ah e of Truft t5p20ved, foz he enters Plaints 
in the Court, and Surrenders, and although be hath not a Jus 
dictal Place, yet he hath a Miniſterial Place, and the Loꝛd and 
Tenants repoſe their Truſts in him : And it fs alſo an Office ot 
Skil, Ve. 21 E. 4. 20. That the Office of the Keeper of a ark, 
Steward &c. cannot be alſuigned without ſpeclal words of 
Aſſignees: And as to the Cale which was put by Nicholls, 8 Eliz. 
That one map make a Steward by wozd, and therefo2e an 

{lignee fo2 lite by wozd, it is a Non ſequitur: And he ſaid, that 
02 another cauſe in the Patent it (elf, no Deputy in this C 
could be made; fo2 although the woꝛds are Habendum & Gau- 
deudum &c. Otfic' prædict. per deputatum ſuum, (ive deputatos 
ſuos, the ſame had been good if there had been no Habendum 
befoze t There was an Habendum befoze in the Patent. But 
here are 3 ſeveral Habendums which are as 3 ſeveral G2ants, 
and the defect of the one ſhall not be ſupplped by the other. 22 
H. 6. 1I. 2 Alliſes are maintainable foz 2 Dffices ,. although 
they be by one and the ſelt⸗ſame G2ait : And thoſe wowds (Vo- 
lentes &.) in the Patteut, are nothing to the purpoſe, fo2 the 
grant it (elf is determinable by the body of the Gzant, and the 
Clauſe de Albſtantes ſhall not ſupply that. Ve. 20 H. 6. 1. 
Land given to Two & Hæredibus, with warranty, Hzredibus 
ſuis.” Ve. 13 E. 3. Grants 63. Throgmorton, & Tracies Caſe Plow. 


Com. 
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4 ASA 


a as 
Conke's Caſe. 


Com. 18, H. 8. Br, Loyels Caſe ; ang ſo in aut Cate theclauſeof 
Aſſiſtantes males nothing to the matter; foz reddendo fingula 
lingulis it extends to na moꝛe chen paſſed, and mas granted he⸗ 


foꝛe in the body of the Gꝛant. The Second Point which Dod 


2 argued was, Ik there — qo Oilturbance, and 
he held, chat there wag not, and therefoge the finding of the Jur 

not good * Aud the Jury hath not found the vi & — 1 _ he 
ſaid, That when the {Urit is vi & armis, there ought tobe ſome 
violence, and taking of fomething, and ſome actual thing is to 
be done. Ve. F. B. 86, & 92. 43 E. 3. 20. 8 R. 2. Title Office. 
48 E. 3. 35. 16 E. 4. 11. & 2 E. g. 40. But in this Cale th 

is but athzgatiung at the moſt, but no ſoꝛce is uſed; and there the 
Crit is ill, and there is no ſufficient Diſturbance to maintain 
this Action, Che C ale was Adjozned. 


Trin. 11 Fas. in Commnuni Banco. 
337. Cookes Caſe, 


12 a AUrit of Intruſit Maritagio non ſatisfacto, Jt was found 
fo2 the Plaintiſf, but no Damages were aſſeſſed by the Jury 
and the value of the Mariage was found to 50 J. and now the 
queſtion was, if the ſame might be Upplyed by a (Urtt of En- 
quiry of Damages, and prima facie the Court ſeemed ta be of 
opinion it could not; fo2 where a Man may have an Attaint 
there no Damages ſhall be aſſefſed by the Court, if they be not 
found by Jury: and the Court would adviſe of it; but after- 
wards the ſame Term it was adjudged, That no Writ of En- 
quiry ſhotud iſſue fozthz But a Venire Facias de Novo was 
granted. Ve. 44 E. 3. Thorp. acc. 


388... © 


MOuntague Serjeant demanded of the Juſtices their opinions 
Muna Caſe upon the Statute of 3 Jacobi of Recuſants, in 
the behalf of the CInfberſity of Oxford: The Caſe was: Tk a 
Kecuſant Convict to avoid the ſaid Statute grants his Patro- 
nage f62 Pears to one of his friends in Truſt, if the Gꝛant was 
vold 02 not within the laid Statute .' The Juſtices refuſed to 
deliver their opinions in this Cale; fo2 they ſaid, That this 
Point might judicialiy come in queſtion befoze themſelves ; 
ſuch they ſaid was the Anſwer of Huſſey in 1 H. 7. in Humphre 
Staffords Caſe: When King Hen. 7- came in Banco, ali de · 
manded a queſtton of them; but vet racite thee ſeemed to agree, 
That (ach Leaſe of the Patronage was void by the ſaid Statute; 
and they ſald, That they would not have the Univerſity to be 
diſcouraged in the Cale, which implyed their optntons to be 

accoꝛ - 
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2.46 


2 Grubham's (Caſe, 


accowingly : And 21 H. 7. was vouched, that the Patronage 
was only matter of favour, and not valuable. And in this Caſe 
Cooke ſaid, Quod apertus Hereticus melius eſt, quam fictus Ca- 
tholicus. © = 24 


Trin. 11 Fac. in Commun Banco. 


389. Grubbams Caſe. 


= 


"be Caſe was this; Grubham made a Leaſe to one 

by Ded - poll, Habendum to him and his Mite, and 
to his Daughter ſucceſſive ficut ſcribuntur & nominantur in or- 
dine, and afterwards dyed, his Wife dyed ; and if it was a good 
remainder to the Daughter was the Queſtion . Harris Serjeant, 
It was votd, and not a good remainder fo? the incertainty. Et 
Ve: Coo. 1. Part Corbets Caſe. Jn all Contradts and Bar- 
gains there ought to be certainty :. and therefoze in 22 H. 6. 
Ma Feoffment be made to Two & Hæredibus it is void, al- 
though it be with warranty to them aad their Pefrs, Ve. 9. H. 
6. 35. There renunciavit totam Communiam, doth not amount 
to a Releaſe, becauſe it is not ſhewed to whom he releaſed: and 
and @ in 29 Eliz. iu Banco Regis, fn Windfmore & Halbards 
Caſe: Where an Jndenture was to one Habendum to him and 
his Mike, and a third perſon, and it was holden that it was 
votd. by way of Rematnver to any of them: But the Court 
was of opinion in the pꝛincipal Caſe, Chat the Oanghter had 
a'good Eſtate in Remainder; and that the Caſe did not diifer 
from-the Caſe in the Loꝛd Dyer; where a Leale was made by 
Indenture to one Habendum to him, and to another ſicut nomi- 
natur in Charta, and tha t thoſe woꝛds made the Gzant certain 
enough; and fo in this Cale, ficut ſeribuntur & nominantur in 
ordine, ſhall be ficut ſeribuntur & nominantur in eadem Charta; 
But they agreed, That a Leaſe made to Thꝛee, Habendum ſuc- 
ceſſive was not good fo2 the incertaintnn. 


208 Hill. 9 Jac. in Banco Regis. 
390. Priſe & Atmores Caſe. 


1 * an Ejectione Firme it wag agreed by the Juſtices; Where 
a poſſeſſed'of a Term fo 60 Pears, by his'Wtil made 
is his Executrir, and Deviſed all his Term and Intereſt 
to her; and. if che dyed befoze the Term ended, that the ſame 
ould remain to his Son and the Þeirs Bales af his 9 
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The B. of Exeter & Sir Hen. W allops E. bs 
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1 


Son dyed, the Erecutrir entred; and claimed as Legate, and 
aſſigned the Term over, the Executoꝛ of the Son entred; that 
his Entry was not lawful ;' fo2 the Son had but a Poſlibility, and 
no Intereſt; fo2 by the Deviſe of the whole Term, the whole 
Intereſt was in the Cite, and when it was in her it could not 
remain over; otherwiſe ik the Land had been granted to her fo2 
life, and if ſhe dyed that it ſhould remain as befoze : And Note, 
That 25 Eliz. it was adjudged in Communi Banco, that ſuch a 
poſſibility coiud not be releaſed ; And 29 Eliz. in Hammingtons 
Caſe, that it could not be granted. , | 


Irin. 11 Fac. in Communi Banco 


391. The Biſhop of Exeter & Sir Hen. Wallops Cale. 


NOte in the Caſe it was adjudged, That the King by a ſpe: 
cial Pꝛaviſo in the Statute of 21 H. 8. of Plurality, might 
give to any of his Chaplains, as many Benefices as he plealed. 


But otherwiſe it is of a common perſon, ko; they are ffinted - 


- 


by the Statute. 


Mich, 12 Fac. in Banco Regis. 
392- Glover & Archcrs Caſe. 


Toe Caſe was, Tenant foz life mme a Leaſe for 21 Pearg, 6. u es 
rendzing Rent at Mich. and theAnnunciatfon, o2 within: /», /27 N 


13 Weeks of any of the ſaid Feafts : After Mich. and befoze the 
13 TUegks paſt, the Leſſoz dyed'z and the Plaintiff his Executoz 
bzought Debt ko2 the Rent: Jt was adjudged by Cooke and the 
other Juſtices, That the Action did not lie koꝛ the Rent: Fo? the 
Rent being to be paid at Mich. og within 13 Uns after, the 
Leſſee hath Election to pay it at any of the 17 21 and befoze the 
laſt day it is not due, and when the Leſſo?” dyeth befoze 
that day, his Executoꝛs have not any right to the Rent, but 
after the death of the Leſſoz, having but an Eſtate fo2 life, the 
Kent is gone: But if the Lefſv2 had had a Fee-fimple in the 
Land, and had dyed/-befoze the laſt day, the Weir ſhould have had 
the Rent, as incident to the Beverdlon: But ik the Leſſoz 
had ſurvived both days, the Rent had been a thing veffed in 
bim, and his Erecutozs ſhould have had it; butt f the Rent had 
been reſerved at Mich. and if it be behind by 15 Meens, that 
then it ſhould be lawful fo2 the Leſſoz to enter ; fk the Leſtoz 
ſurvive Mich. . his Exetutoꝛs ſhall have Debt 62 the Retitz fo? 
then the Rent is due, and the 13 Weeks are but l 
tion of the Entry of the Leſſoz until that time: And in this Ca 
as 
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"as Sir Baptiſt Hix & Fleetwood&Gotts C. 


as well as where the Rent is reſerved at 2 days in the disjtingive 
it is ſufficient that the Rent be demanded at the latter, day with. 
out demanding of it, at the firſt day. 


Mich. 10 Fac. in Communi Banco. 
392. Sir Baptiſt Hix & Fleetwood & Gott: Caſe. 


4 1 hb col ie The Caſe was, Fleetwood and Gotts Bargained and Sold 
” VVeſton Park, being 300 Acres ot Land, to Sir Baptiſt 
Hix, fo2 11 l. fo2 every Acre, which did amount to 2530. J. and in 
the pzemiles of the Indenture of Bargain and Sale, it was 
agreed by the parties, That the ſald Park being (ood-Land 
ſhould be mealured by a Pole of 18 Foot and a half: And fur: 
ther it was Covenanted, That Fleetwood and Gotts ſhould ap: 
point one Surveyo2, and Hix another, who ſhould meaſure the 
ſaid Park; and if it by the meaſure ſhould exceed the Number of 
Acres mentioned in the Indenture, that then Hix ſhould to them 
accozping to the pzopoztion of 11 1. fo2 every Acre, and if it 
wanted of the Mealure, then the ſaid Fleetwood and Gorts 
ſhould repay to Hix the Surpluſage of tht Mony accozding to 
the pꝛopoꝛtion of a 111. the Acre: And upon the Indenture Hix 
bzought Covenant, and Alligned a Beach, becauſe upon Mea⸗ 
ſure it wanted 70 Acres; andthe Defendants did demurr upon 
the Declarations, becauſe the Plaintiff had not therein ſhewed 
by what meaſure it was meaſured ; fo2 they ſald by Shirley, 
That. although it was agreed in the firſt part of the Indenture, 
that the mealure ſhould be by a Pole of 18 Fut anda half, yet 
when they came to the Covenants there they do not ſpeak of 
any Mealure; ko; which cauſe it ſhall be taken fo2 ſuch a-Pea- 
ſurxe as the Statute ſpeaks of, fl. A Meaſure of 16 Fot and 
a half the Pole; and by ſuch Meaſure there wants not any part 
of the Acres : Dodderidge contr. and he put this gytund, 
That if certainty once appeareth in a Deed, ana afterwards in 
the ſame Deed it it is ſpoken indifferently, Reference chall be 
unto the certainty which appeareth . And therefoze if by an In⸗ 
denture Lands be given to a Ban & Hæredibus maſculis, ann 
afterwards in the ſame Deed it appears, it is Hzredibus de 
Corpore ſuo: It ſhall be an Eſfate-tail, becauſe the fir® wows 
were indefinite, and the laſt certain, by which it appeared that 
he paſſed but an Eſtate in Tail; And 4 E. 4. 9. b. The woꝛds of 
a Declaration wag, Noverint univerſi per preſentes nos J. &. 
teneri &c. W. B. in 20 l. ſolvendum eidem J. S. It was holdei by 
e 
appeare _ ion, e ſhould 
be bound to the Plaintiff; and therefoze the intent being ſo, 
the Plaintiff might declare of a Solvendum to himſelf: And the 


woꝛds 
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Sir Richard Egertons Caſe. 


) aud de Surpluſage 1 And 22 E 3. 4 The 


illam ſeilicet quam idem ]. 


the Court in a @iritof Annuity tyought 
2d have reference to B. the Gꝛante, 
NA 
Kedwellys Gi in Plow. Comment. A Leale rend Rent at 
Mich. at D. and if it be behind f a 'Bonth after demand, 
that the Lefſo2 ſhall re⸗enter; it ſhali be demanded at the fir 
piacł. | 1 Ti 4 ry 


Trin. 12 Jac. in Camera Stellata. 


393. Sir Richard Egertons Caſe. 


- 


That 
tal 


charge 
to 

a Fine, and to have Impꝛiſonment, and he yielp himſe 

Pziſon; That befoze his Fine be allo paid, he ſhall. not 


E Action at the Common Law agatnſt the party in the 
t. « {4 | 


Paſche 12 Fac. in Communi Banco. 
394. Crane & Parkins Caſe. 


de beneficioCompero proviſum tu- | 
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Sir Hey: Rolls Dey Cale, 


4x6 | 20 
Born, 869 


— 2 the Delendant ought eo warrant him a Melli 


another Cüſtom ok the lald £ ae That i 


Aiko ot The lud Mannoz had u WItfe,” and dyed 

hel — tn't the Land het del dchg Ellate: LB | 
death or of the CUlke that 2 — Tok u Fine 

tu che Lo that che Son | ſhotitd' have it co ED 
thariche Defetidand"lainied to oy tn to 
'The-Phalh Paintiff rfade:Thele-a 1 70 9 


Eh: 
vftheBainwy am . er 
nom that'the Son IN a be ar ny have” 4 
Lum tze lite: Hatton Cato; C e was gd; 
for. if thete was not any uch Cuſfory, wh — Son ſhould have 
it ſo foꝛ life, then ex conſequente (equitur,that there is not anp 
ſuch Cuſtom, that the Son ſhould have it aftcr the death of the 
Vike, oz her. Surrender, and there toꝛe he needed vot to traverſe 
the laſt Cuſtom Ws." Blit the whole Court was againſt 
him : Aud Ruled, That the EAU e. was. ugt goed 3 to? he 
on. 4 haue za the la — — there are fe. 
veral Cuſtoms, and the one is immedfate it Ve oh 
not and the 'Deferdavt clarmed b ad Seeed Cheb fa 
1 the Court” awarded: That he "vio! 5 
a 11 0 Als 4 4 


Aden 


＋ 7 1 RY. A110 0 1 6; e Jy 


Tat i Or in Ren Kr 50 
10 117 9 .•4 ka 


395. di Jem Kala Ou. Caſe. 0. 


Gut Hen Rolls tought a cUlrit of W Chart againg Sit 
Robert Osborn. and Katharifec his Aike, and ſhewed, Chit 
e 40 Acres of 
/ Land; 560 actes . ative" in Relmarſtre and ſhew Ds 
Chat Sir Robert. Osborne and his Ute” ſebred a F 

to him aud his Peits of a „and of the Landg afoꝛechid 

with warranty to him and ehis Peirs; ge ſhtwed, E 

a Aurit ol Entre ſut diſſeiſin was hotigcht agulnſf hem of the 
Meſſuage 40 Acres of Land, 700 Acres of Paſfure, and 15 
he had demanded the CUarranty of the Defendant, oz that be 
would minifer to Aube Alea which the Dekendaänt hath re⸗ 
fuſed to do to his Damage of 1000 l. the Defendant conkeffed 


the Fine, and aid, but further pleaded 
That in 'the hl je Ae taal THU ; f 


3 o 5 je Fine * * acarit = 
was b20 t again ir Hen. Rolls, in whic it he 
ched ta (Marr A ho atone entred 
5 
at 
_ ;Rerovety;was'to the uſe bf Sir! Het Rolls fo; his life; 
if there was a Matiage between A. S. Within 4 Pe, 


then weheuſeor thera A? tay Kr ok Key 
1400 mainders 


er 


Sir Hen. Nylls & Ohorn Oaſe. 251 


mainderz over: and erred the like of Sir Hen Rolls:Upon which 
M4 —— did demurt in Lam Shirley Sorjeant argued fo? 
ye-Plaiiit, That che (ar vanty was not deutaped, but that 
-the Pimintut night well maintain bis Warrantia Chartar. And 
It came he vouched aH. fords Caſey Chat thete 
27 — alteratidn at the Ella io which the Warranty 15 
annt ed, and hete im ua atteraceon.ofithe Eſtats 3 for ulthough 
4ha:Recovery:was'haditheſame Cern; ann a Gaucher upon it, 
'pot-becaufe the uſes amot taler eſfeit pꝛr ſentin, but wers tun 
tingent uleg hel remained Ceimant in Fet mnie as he was be: 
f02e4 aud ſu the firſt Warranty remained, and was nut deſtr oy. 
ed. Moumague Serjeant contrary; and that che Warrantin 
Charta was gone, and that fo q Cauſes ; I. Heipho tomes to 
am Eltate in the Poſt call not have a V Varrantia Charta; {but 
Sir Hen. Rolls cometh tu the Eſtate in the Poſt, erga he ſhall not 
have VVarrantia Charta. And foꝛ that Ve. 29. Aſſ. 34. Loꝛd by Eb 
cheat ſhall not have Warrantia Charta. 22. Aſſ. 3. Che Loꝝd ot᷑ a 
Gillein ſhall not haue a Warrant ia Charta. 21 H. 6. Diſſeiſd · Mall 
not have Warrantia Hamann (019 H. 6. 25. 10 Hin 40. Canant 
dy the Curteſie chalt not have the C(Urit, vecauſe all thele come 
to che uus in the. Noſt ; But ſæ Cooke 3. Part Lincolne Ul; 
ledge Caſe, then maꝝ Have peradventure beneũit ot a Kent) 6266 
a Conbitton, but not of a Warranty,/27 E. 3. gamustthami ace!) 
2. Every (Uarranty ought to haue the ſame /Eftats continua 
to which the Warranty is annered; but Sir Hen. Rolls had not 
the ſame Eſtate continuing, ergo, he ſhall not have the Car- 
ranty; becauſe the Fine was to him and his Heirs with Mas 
ranty ; but this Recovery (which was but a further aſſurance ) 
was but to the uſe of Himſelf fo2 life, wich divers Remainders 
over, ſo as the firſf Eſtate is altered: And 42 E. 3. 2. 40 E. 3. 
14. It is a good Plea in a Warrantia Charta, that the Deman- 
dant is not Tenant, And 41 Eliz. in Bointon & Cheſters Caſe, 
it was ad judged in this Court, Chat it a Man makes a-Feoff- 
ment with Marranty, who Enfeoffs the firſt Feoffoz, upon Con- 
dition that that warranty remains, and he ſhall vouch by reaſon 
of the firſt warranty; but if upon that Feoffment he had limit⸗ 
ed any new uſe, there; becauſe the Eſtate was altered, the Uou- 
cher was gone. Ve. F. N. B. 135. 19 E.3.T. Voucher 122. 48 E.3.18. 
acc'. And it wa — 34 HNRz. in Banco Regis in Kempe & 
Henninghams Caſe, That in ſueff Caſe he ſhould not have ſeveral 
VVarrantiaCharta's : And theretoze becauſe in the pzincipal Caſe 
he hath once vouched upon this Recovery, and upon that the 
Eſtate is altered, | - X _—O_ ' Warrantia Charta. 
7. Enerp arrantp s Covenant real, u r 
and therefore deſtroy the pꝛibity, and the warranty is gone. But 
now in this Caſe the firft pꝛivity ts deſfroyed, therefoze the 
warranty is gone. And theretoze 11 H. 4. 8. Jf 2 Joyntenauts 


be with warranty and one of them maketh a Feoffment in mo 
the 


— 


71 „ 1002 


— — c 


. EEE 


. —— 


— Sir Hen. — — & Oden, Caſe, 


8 1s impleaded, and adjudged, That: che could 
nat have Atd, um, VVarrantia Charta ; becauſe the — was 
bound by the Fine, the Pusband being Tenant in ſpecial Tail, 
4- Mo warranty can have but one recompetice, and it there be 
recompence given, the warranty is gone and extina; But here 
is a Kecompence made by the Goucher in this Kecovery ; z there- 
foze the warranty is ex tinit. 34. Afl. pl. 15; 23 E. 3. garr 77, acc”, 
And 15. E. 4 13. 12 E. 4. 12. it he will not take advantage of 
the wartauty when he may, he ſhall never have it after. Ve. F. 
N. B. 134 acc And 36 Eliz. jt was adjudged ui Owens _ 
That if Tenant in Tail Bargains ann Selis his Lands, and 
fuffers a Recovery, and afterwards Intolis the Dad, that that 
Rerovety « a good bart to the Eſtate tail, becauſe there is a 
e and ſo he prayed Judgment fo2 
the At — — Ve. this Calc r 
ved in nenne 
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Abatement of Writ. | upon 4 et- and — 
ad if there was no Conver- 
N Account, the Writ ib. E then an Acion of De- 
red for part, and for tinue ſhould lye. 44 
the Planet had les Wike one takes my Horſe, and 
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In Action upon the Caſe, and| Executor. un 46 
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maintain an Action upon the 
Caſe. 
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ceſs againſt the Plaintiff to 
find ſureties for his good be- 
bavipur, by virtue of which 
he was taken and impriſon- 
ed z For this an Action of 
the Caſe will nor lie. 35 
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1. 181 
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oned within that Statute, he 
may exerciſe any Trade na- 
med in the ſaid Statute, al- 
though he. 
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ſent them 
| 


Commuonen & common. 


A Commoner cannot kill Co- 
nies which deſtruy tis Com- 
mon. 7 

In what Caſe Common appur- 


tenant Hy preſcription ſas 


Linder the ,, 
n | 

Broken by „leltes fin — 5 

E 

Divided. bid 


Grantoe.of -paxceNt-of the Res 
verſion is an '-with- 
in 32 H. 8. of Gotmditions.23 
A rtioned. ib. 
Suſpended, | 1b. 
6| Conditions b Act in Law di- 
aothy Act of the 4 


| m_ 15 10. 
Statute of 32 H 8. of Conditi- 

ons, taken by Equity. 29 
Condition ſu in part, is 
| ſuſpendedinall. ib. 
—» ſhall be taken fayourable 

for h n ho int amr 


ge 
© Conſultation a5 
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was genital, where 
meer enatigacts 
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Conveyance. 
By the Heir upon Intruſion. 6© 
Eopy-bolder. 


If a Copy hold in poſſeſſion 


ſurrendet the. Reverſion of 


his Land poſt mortem ſudun 

to the Lord to an uſenothin 

is thereby paſſed. 9 
Tenant for Life of a Copy-hold 
remainder in fee; he in the 
remàinder may ſuitetider his 


Eſtate, if there be no Cuſtom 


to the cbntrary r. 9 
in What caſe' a Copycholder 
ouſted cannot make a Leaſe 
for years, upon Which” the 
Leſſee may maintain fett ioue 
Firm. 30 
IF a Copy-holder dyeth; his 
Heir within age, he is not 
bound to come to any Court 
during his nonage, t pray 
Admittance, or tender his 
Fine. * 


lf the death of his Aneeſtor 


be not preſerited; not pro- 
— made; he. is not 
at any miſchief although he 
be at full ape.” 
A 7 wug=s may fatrender 


* in 


The Plaimtiff ſhall have Coſts 
upon 5 KIZ. for hurtin 
his Purk,, notwithf 
the State Wines tl 


1131 © 


mages. 
ir the” Plaintiff be 8 


ibid. 
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Hall not be brought a 
D the Hausband — ag 
tract by the Wife. 4.2 
For Rent—19.'For Rent-Corn 
reſerved upon a Leaſe for 
years ſhallbebrought in the 
Detinet. 47 
Upon a Conceſſu ſobvere actor- 
ding to the LAW Merchun 
” and Cuſtom 'of the City D 
e 2 10 


{J's Det viſe. 


If Seit pallelletl "y à terme, 
Ae that His Son ſhall 
huve the fame; when he 
comes to the age of 18 years, 
aid that his Wife ( whom he 
makes Execatrie )/Thalven- 
joy it in the meun time; and 
dye, and the Wife take Huf 
band, She ſhall have the 
Terme as'Exeeutrix, till the 
Son accompliſh the age - 
18 years; = - 
1 to c eldeſt on 
Fs do the 
younger nf in b Tall with 
this Jauſe,! that 'if any of 
the Sons dyed without Iſſue, 
the whole Lam to remain to 
a Stranger in Fee, the Sons 
entred a che and the 
younger dyed without Iſſue, 
the Sr mporonichd, but his 
was not lawful, for the 
on Han Hue the Land 
b 2 14 
By a Father to his Son and Heir. 
Ss ad 35 


e, Who ſhal firſt take by a De- 


1 > 81317 "_— ON 2 37 

i dgoods Gies sUH en. 

ſ $0117 NA. 6 04 

ki moi (17 
Emble* 


The T FB L. +». 


* 


Emblements. 


X. Here by Law they be- 


8 long to the Executors. |. 


I 
Futry. 1 


a Diſſeiſor of 1co Acres, lets 
the ſame to divers for years, 
the Entry into one Acre by 
the Diſſeiſer is an Entry a- 
;. gainſt them all. 8 


And if one makes a Leaſe. for 
firſt 2 years, and afterwards 
30 l. every year, with con- 

dition to retenter if the Rent 


of 30 l. or any part be be- 


hind, and the Leſſor enters 
for non-payment of the 10l. 

his Entry is lawful, for it 
was but one Rent, of Which 
duthe 10 l. was parcell. ib. 


Ent ry Congeable F 4 139 
art Error. 
He who is ſpecial Heir by the 


Cuſtom (.as: of Burrougt 
Engliſh) ſhall have the rit 


of Error, and not the Heir 
at Common Law. 5 
| Eſtate. = 

Executed, 85 18387 


In partition ought not to be 
granted, and why... 60 


Evidence: : 


May be 
taina 


89 » 
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WP i6C(il n 
enough to main- 


years, fendering 10 l. for the | 
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4 Execution: 


An Infant onee diſcharged out 
of Execution, {hall never be 

in Execution again. 6 
Execution of a Statute fhall 
bind the King. Io 
Where not good upon a Capias 
without a Srire Facie.. 24 
If the Bail be taken in Execu- 
tion, before the ca N a- 
E Defendant be fi- 
ed, they may avoid this Ex- 
ecution hy Error, but not by 
plea or ſurmile.;; 3: 224 
If the Plaintiff, takes, out Exc- 
cution, within a.yeag,apd- a 
day after Judgement ghtain- 
ed, although he doth. not 
proſecute it in 2 or 3 zeare, 
yet when he pleaſeth he may 
proceed upon it, and ſhall 
not be put toa Sire Farias. 
en 44 

| Expoſition of words. 


The words ſab Conditions; | ex 
intextione in a Feoffment be 
not à Condition, but an 
Eſtatg executed pi eſently ac- 


e to the intent. 2 
Domus eſt nomen called iuum, 
and contains many buildings, 
as Barns, Stables, Sc. 16 
Omnes Dimiſſionei being gene- 
ral words, ſha]! not be re- 
ſtrained to ſpecial Leaſcs. 17 
The word (growing) though 
it ſound in the Preſent Tenſc, 
yet it ſhall be taken alſo in 
the Future Tenſe. 36 
— $o the word (being) but 
otherwiſe if the words had 
been (tunc being) 37 
The word (paying) if it creates 


vary from it. 14 


ration though it = Condition or not? Care. 
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Proviſo 
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Proviſ e put on tlie part 
\ of the Leiſee, upon the words 
of the Habßendum makes 4 
„enen but contrary of 
a Frouiſo on the fart of r 
Leſſor. Home | 
The — cllows and Schol- 
lars of Qu 
1 Oxford, 2 the 
>: Hoſpital, ec. In . inake a 
Leaſe of Lands, 'parcell of 
the poſſeſſion 4 the ſaid 
Hoſpital by the name of Pre- 
- poſitms Socij & Scholares Col- 
legij Reginalis in Oxonia, 


Fines of Lands. 
Where a Fine levyed by the 
Husband of Eands -( whereof 
be and his Wife are Donees 
in ſpecial Tail) ſhall bar the 
iſſue, and where nat. » 


Fine by the Husband where a- 


voids a Leaſe, & e contra. 


I = 
Fines levyed to Uſes. 
Iſſue of a Tenant in Tail ( the 


remainder to the ns. f 
1be barred by a Fine. 


Gardi ann Hoſpitals, 3: GC. 

and good without ſaying 8 
( Gardiani) in the 2 
number. 85 
| RxtimentGanens, 

If Leſſee for 10 years grant a 
Rent-Charge to his Leſſor 
for the ſume years, and the 

Leſſar grant the remainder 

in fee tothe Leſſee for cars, 
by this + ver 18 7 25 

eue nl ft: 

ec! 2 10 1 10 1 5 2301 

Heir 555597 „ U No 

102 Helalde 7 0 dl II 
the: Queen grams to A. Ca- 
alla Felomm de ft, within 
ſuch 4 Precind, where once 
ind the Duten ha- 
ving Goods is Felo de ſe, the 
ueen ſhall. have the Goods 
t latiaſie her Debt... 


17 224 Ui c 1 n 


23rd 


21A 
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Fi ine for 9 

Not only the Land aliened, but 
the other Lands of the Alie- 
nor, ſhall be chargeable for 
the Fine for Alienation with» 
out Licence. 47 


tre. ** 

If 1b ee being ff 
for Rent, claims Fee in 
Land, and hath none, it is a 


Forfeiture. 3 
— of an O with con- 


ditioti, That the Grantee of 
the next | avoidahge of an 
 Adyowlon, ſhouldenjoy the 
ſame without, any diſtur- 
bance or claim of the, Gran- 
tor. 18 
An Obligation to perform a 
NN a7 t — LEE 
of a terme (h 
out expulbon, oy. 
done or to be yh the 
Leſſor) ſhall not be forfeited 


01 F coffinent. | 
To Uſes. 23 


By one Coparcener ceituy uſe 
of the whole, is not cyl, 
LSF Feoffmemoof that 

ight lawfully diſpoſe of, 
bur a (oof ac moJety 
by dill vi 1h if Lad fl 


* 1 


by non-feaners..x 38. 39 
Of an don conditi- 
one to very 
 UIW 1 524 Joel] 167) 190 
If Tenant for Life joya the M Miſc 


Dr it is 2 


torteisure - : HOON 3 128 
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Where Tenant for Life is im- 
pleaded, if he maketh de- 
Hauk, or confeſſeth the Acti- 
on, it is a Forfeiture. z hid. 
If Tenant for Life bargains and 
ſells his Land by Deed in- 
rolled, although no Fee paſ- 
ſeth, yet it is a Forfeiture. 


129 
Grant. 
2 Y the King of the Office of 
the Kings- Bench. 19 
Reeital in Grants of the King. 
20 
Of omnia bona by an Executor, 
what paſleth ? 22 


Of a Reverſion by a Biſhop. 23 
Of che Office of a Sheriff 33 


— 
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Habeas C 

1 uc of Com- 
mitment muſt / be re- 
ehen e. Where not. 


21 


| 7 GBs Of + 
The ſetond Son ſhall inherit 
the Land purchaſed. by his 
eldeſt Brother, notwithſtan- 
ding the Artaitider of the Fa- 
ther. 11.10 f | 5 


Court "Hoare 
bh > we $2 == 


RE: 
476 0% A. B. 8 
le e 
C but a Leaſe at will o 5 
a * inet 61. 


di Lathe fora Gelding, 
bo wav? But where Tie 


| 


paſ is brought de Equo ellato, 


; 


and the Jury find a Geldin 
&c. it is otherwiſe: 1. 
Upon Stat 13 Eliz. cap. g. for 
being a Broker in an uſurious 
Contract, for which he in- 
curred a Premunire. 2 
Upon Stat 5 E. 6. againſt P. for 
drawing his in the 


Church againſt J. S. holden. 


void, for that it is not ſaid 
he drew it with intent to 
ſtrike the party. 49 
Upon Stat' 8 H. 6. two excepti- 
ons taken to it, but diſal- 
lowed. ibid. 
For ſtopping quandam viam 
valde neceſſariam; quaſhed 
for want of the word Regiam, 
& for that the party Indicted 
had not any addition there- 
in. | IF 121 


Infant. 
Makes a Leaſe for years, and at 
—— age ſa f 
God give of it, the 
Leaſe is eb 2e 4 
If an Infant being in Execution 
ſues a Writ of Error, and is 

Bailed, the Recognizance 
ſhall be by his Bail only that 


he ſhall appear and if Judg 
t 


ment be affirmed, tha 
pay the mony, and not ren- 


_ his Bod y PAN 6 


4900 9 * „müde | 
Who ſhall! be accounted In- 
mates upon the Statute of 31 


Els. Nen 10 
BITES "Intereſt, 1.) 
Difference between an Intereſt 
"anda ane 33 
ee 
1 All 
Shall n not Ve y Nr e- 
gation that one of 8 
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dants was dead a after Verdict, 
for the Court cannot tale 


nor 


hotig of it Judigialy, 
ck e MEH e day 
des 
is not 
r he may have a 
Writ of. or. 1 15 
If the Court may reverſe their 
own judgment. Snare. 60 
Reverſed or En Error inomirting | 
the the Jury: c . 61 
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of thePannel made. 
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good to maintain an Ejeffi- 
done Firma. 14 
es b a Baron contrary to 
Na void. 17 
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lakes Fa by be Equity of the 


Sed 3a Hr. B. cap. 28.51 


Pound a qui 
there. 
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County 1! not traverſable at 


this day. 4 
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conch rom 
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rie it 


ouſt MK? s 

"x City'of London, | 
of he js a Citizen, Mr bat bs 
King 1. 3. Conce(ſit civibus; | - 
c. quot] or in laritentur, 
a 5 extra furbr blau 
pred., ſed illis 2 teneatur | 
nſra fra Civitatend. pr ecun- 
2 rons. Civit. N ar he 
ught to have ſhewed, that 
woe for their 
there ought to be impleade 


Aithout leave of the Lord. 
© of the Mannor, the Defen- 
dant caſt them 
" Vc. the Plaintiff r 


» ** Ae 


Traverſe of the wn! in * 


ſs Frau, 
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5 is no o Sod plea for the Te- 


nant in 223 152 
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ught, fo 
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"rity Court * 
ner of Lands r Ty ikes 
which” be fevered,” but a 
Stranger took ar ed 
„no Prohi all 
k 5due, for that he 5 t rend 
the ſaine matter in k ar in the 
Ts the Bpiritual Coder to ſtay a 


Suit commenc'd there for 
Tythes, upon a preſcrip- 


— h n in | the 229 


ym hd ſtay a Fuft in the 
8 we Chiſtian commeticed 


K utor by one 
5 an y bequeathed to 
& | lie ther, who wil- 
hath 2 oe ſhould be par- 
tecaenglt his Children ac- 

a, cord 9 7% The" Cultom of 
JG Ant 1 * 12 

dit. 

WIPE 
to remove 4'Clake cllated 
wr in the ime 
of the Teſtator. 15 


baer 


T dye 
it be imollec; 

bes nb rot 0 

of nis Exeeutors,”" 1 8 
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| | Alis 
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5 | Where void. odlm 11 


Reſceit 
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Ihe T » A B 
Re ſceit. * 

One prayed to be received in Treaſon. 
Formedon, and was ouſted of Pon Attainder of Treaſon 
it by the Court. 51 who ſhall ſeize the Goods 
for the Queen. 34 

Reſervation. 

Of Rents upon a joint Leaſe. 27 Tythes, 
Difference between a Reſerva- | Unity no diſcharge of Tythes. 
tion and a Contract. 29 47 

Retorn. LO + 10 


Of the Sheriff where void. 21 


Sale. a 
Or a Bayliwick of an Hun- 
dred, is not within the 
Statute of 5 E. 6. cap. 16. 33 
Of Goods by the Sheriff upon 
Execution; where good, 
where not. 


Surrender. 

If Leſſee for years take a ſecond 
Leaſe from Guardian in Soc- 
cage (made in his name) it 
is a ſurrender of the firſt 
r 7 

What ſhall be ſaid to be a ſur- 


render of a Term, what not. 


30 


| 


Venire Facias- 
G de novo, after Ver- 
dict, for that the firſt Venire 
Facias was of K. only, for 
that it ought to have been 
of de Viceneto de K. & W. 85 


Veſturam Ferre. 
He who hath Veſturam terre 
cannot dig the Land. 43 
— Thoſe who have Lot-Mea- 
dow, viz. to charige every 
year according to Lots, have 
not atiy Free-hold therein, 
but only Veſturam terre. 43 
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Writ. 
D fama & geſtu what it 15: 
40 
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ERRATA cORRTGEN D A. 


Ol. 2. I. 1. r. ſub conditione, I. 4. r. Feoffor, 1. 9. f 
F 11.1.31 & 36. r. 1 fol. 12. I. 31. r. ſur diſſei- 


fol. 


tol. 9. I. 3. r. modo quo, 


jal Tail, fol. 5. 1. 1 3. r, Executors, 


fin, I. 34. r. implacitentur & texementis ſuis, l. 35, f. extra mures, I. 37. f. tent atux, I. 38. 


ſecundum, fol. 13.1. 18. r. fetun, 19, annuatim, 


r dat r. dif, fol: 15. in the Margin, 


for Attorument r. Averment, ſol. 46. in the Margin, for Debt r. Attaint, and for Attaint 
t. Debt, l. 25, for Rent t. Debt, ſol. 48. I. 16. r. Verdict, fol. 89.1. 8,3. r. clearly that force. 
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